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FOREWORD. 

Pocket  Edition. — We  have  thought  it  good,  in  response  to 
numerous  requests  so  to  do.  to  publish  an  edition  of  the  Codes 
and  General  Laws  of  California  in  small  volumes  which  may  be 
convenient  for  the  desk,  the  pocket,  or  the  grip.  This  edition 
is  thoroughly  annotated  on  new  lines,  giving  the  bench  and  bar 
ready  and  specific  reference  to  Kerr's  Cyclopedic  Codes,  and 
to  the  monographic  and  other  notes  in  all  the  various  series  of 
selected  and  annotated  cases,  as  well  as  to  other  sources  of 
assistful  information. 

No  apologies  to  offer,  and  none  are  required,  for  the  appear- 
ance of  the  Pocket  Edition  of  the  Codes  and  Statutes,  because 
such  an  edition  has,  for  many  years,  been  needed  by  the  bench 
and  bar  of  this  and  other  states.  The  annotations  will  be 
found  to  be  quite  thorough  references  to  sources  where  will 
be  found  collected  a  large  number  of  leading  cases,  if  not  all 
the  authorities,  on  the  various  points  involved — except  in  the 
department  of  probate  law,  in  which  department  the  work 
has  been  done  so  thoroughly  and  admirably  by  Mr.  W.  S. 
Church,  that  specific  references  to  Church's  New  Probate 
Law  and  Practice  is  all  that  is  required  for  thorough  annota- 
tion. This  work  of  annotation  is  a  distinctive  feature  of  this 
edition  of  the  Codes — the  widely-heralded  asseverations  (which 
were  disingenuous  because  in  possession  of  the  real  facts  in 
the  case)  by  the  publisher  of  a  competing  edition  of  the  Codes 
to  the   contrary   notwithstanding.  '  * 

Kerr's  Cyclopedic  Codes  are  specifically  cross-referred  to 
whenever  there  will  be  found  in  those  Codes  valuable  annota- 
tions on  the  specific  point;  in  all  other  cases  the  cross-refer- 
ences are  to  the  Pocket  Codes.  These  cross-references  are 
equally  applicable  to  the  Pocket  Codes — less  the  exhaustive 
collection  of  authorities.  Any  user  who  does  not  wish  to  avail 
himself  of  these  cross-references  to  the  Cyc.  Codes  can  skip 
them,  and  still  have  left  thousands  of  pertinent  annotations, 
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many  of  wliich,  like  the  note  appended    to    §  1823,    are    ex- 
haustive monographs — on  new  lines  of  annotation. 

To  have  omitted  all  reference  to  the  annotations  found  in 
the  Cyclopedic  Codes  would  have  been  to  omit  reference  to 
the  largest  and  most  exhaustive  body  of  systematic  pertinent 
annotations  accessible  to  the  bench  and  bar  of  this  or  any 
other  state.  Another  such  work  as  that  one  will  not  be  seen 
in  this  state  in  many  years  to  come. 

Method  of  preparation  of  the  notes  in  this  edition  is  the 
Cyclopedic  or  alphabetic  style,  which  enables  the  searcher, 
with  the  least  possible  exertion,  to  find  the  exact  point 
wanted. 

This  edition  is  original. — According  to  the  editor's  concep- 
tion of  his  duties  to  the  profession  in  editing  such  a  work,  it 
is  incumbent  on  him  to  do  more  than  simply  repeat,  parrot- 
like, what  he  may  find  in  the  reports.  He  has  sought  to  do  the 
work,  once  for  all,  for  the  entire  profession,  of  correcting  the 
numerous  and  needless  errors,  typographical  and  otherwise,  in 
the  reported  cases.  Among  other  things  the  editor  has  sought 
to  correct,  both  in  the  paragraphs  giving  citation  of  code 
.sections,  and  also  in  the  Table  of  Erroneous  Citation  of  Sec- 
tions, prefixed  to  each  volume  of  this  edition,  the  various 
errors  and  misreferences  in  the  citation  of  code  sections  in  the 
official  volumes  of  published  opinions.  In  not  a  few  instances 
the  official  opinion  as  filed  has  been  emasculated  in  the 
process  of  printing,  thereby  omitting  all  reference  to  sections 
of  the  code  which  are  contained  in  the  opinion  as  filed,  and  as 
published  in  the  Pacific  Reporter.  All  these  instances  are 
pointed  out.  Other  instances  of  emasculation, — such  as  elim- 
inating argument,  (Jutting  out  cases  and  sections  of  the  codes 
cited  and  substituting  other  authorities,- — do  not  fall  within  the 
scope  of  this  work. 

The  opinion  as  filed  is  the  law  in  the  case,  and  not  as  it  is 
changed  during  its  course  through  the  press  into  the  bound 
volume  of  the  "law  reports."  The  law  requires  the  justices 
of  the  supreme  court  to  read  proof  and  make  corrections,  etc. 
(Pol.  C.  §§  774.  775),  but  confers  upon  no  one  authority  to 
change  the  opinion  filed. 
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A  monument  of  inefficiency  in  reporting  the  decisions  of  our 
courts  is  found  in  the  Table  of  Erroneous  Citations  of  Code 
Sections  prefixed  to  this  volume,  and  affecting  citations  to  the 
Code  of  Civil  Pi'ocedure  alone,  to  say  nothing  of  the  like 
Tables  prefixed  to  the  other  volumes  of  this  set,  and  affecting 
the  respective  codes.  These  tables  show,  beyond  peradven- 
ture,  the  wisdom  of  the  act  of  the  last  legislature  (amend- 
ment to  Pol.  C.  §§774,  775),  which  requires  the  Reporter, 
among  other  things,  to  verify  all  citations  to  code  sections, 
and  to  correct  any  and  all  errors  found.  This  is  work  done 
in  all  other  states  by  the  Reporter  without  a  compelling 
statute. 

It  is  to  be  noted  that  the  errors  pointed  out  in  oui'  Tables 
ai'e  corrected  in  the  Pacific  Reporter  and  the  Lawyers  Re- 
ports   Annotated. 

This  edition  contains  all  that  any  other  diminutive  edition  of 
the  California  Codes  ever  contained — and  a  great  deal  more. 
Every  citation  of  every  section  of  the  various  codes  that  has 
ever  been  made  by  the  California  courts,  by  the  Supreme 
Court  of  the  United  States,  and  by  the  Federal  circuit  and 
district  courts,  is  given,  together  with  a  notation  as  to  what 
disposition  was  made  of  the  particular  section.  References  to 
sections  of  our  codes  by  the  courts  of  other  states  are  also 
included,  where  found;  but  a  thorough  and  exhaustive  search 
for  such  citations  has  not  been  made.  References  are  also 
included  to  all  pertinent  annotations  and  monographic  notes 
to  be  found  in  the  American  and  English  Annotated  Cases, 
American  Decisions,  American  Reports,  American  State  Re- 
ports, Lawyers'  Reports  Annotated,  etc. 

The  statutes  embraced  include  every  original  section, 
amended  section,  and  new  section  added,  enacted  and  in  force 
at  the  close  of  the  Thirty-eighth  Session  of  the  Legislature, 
together  with  a  complete  history  of  each  section. 

The  index  is  prepared  on  modern  lines  in  index-making,  and, 
while  much  of  the  detail  of  the  work  had  to  be  left  to  others, 
is  thought  will  be  found  full  and  satisfactory.  The  method 
of  preparation  is  simple.  The  indentations  indicate  the  con- 
nection   and    subordination,    each    indentation-line    referring 
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back  to  the  general  head  above  which  projects  one  quad 
farther  to  the  left;  the  last-mentioned  line  refers  back  to  the 
line  projecting  still  farther  to  the  left  one  quad,  and  so  on 
back  to  the  title.  In  this  manner  the  repetition  of  the  same 
words  or  phrases  several  times  is  avoided.  Everything,  and 
all  the  subdivisions,  are  alphabetized.  The  lines  in  black- 
faced  type  do  not  indicate  divisions  or  heads  of  the  subject, 
but  simply  lines  which  are  not  followed  by  a  page  number, 
and  which  have  two  or  more  insets,  or  lines  inset,  under 
them. 

An  effort  has  been  made  to  retain  all  the  general  divisions 
or  heads  found  in  the  code  itself.  The  points  are  indexed,  or 
cross-references  made,  in  various  places,  where  different 
searchers  are  likely  to  look  in  different  places,  that  is  under 
different  heads,  for  the  point  wanted.  In  other  words,  no 
paius  have  been  spared  to  so  construct  the  index  that  the 
point  will  be  readily  found,  no  matter  where  the  searcher 
may  first  look. 

The  editor  has  had  the  valuable  assistance  of  W.  S.  Church 
and  John  G.  Jury,  of  the  San  Francisco  Bar,  in  the  preparation 
of  this  edition  of  the  Codes. 

JAMES   M.   KERR. 

San  Francisco,   June   30,   1909. 
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PRACTICE  ACT. 
§  66  Practice  Act  (§  463  C.  C.  P.),  erroneously  stated  in  122  C. 

162,  164,  to  be  a  reenactment  of  8  1379  C.  C.  P.,  same 

error,  54  P.  736,  737. 
S  90  Practice  Act  erroneously  cited  for  §  1573  C.  C.  P.,  97  C. 

568,  570,  correct  citation,  32  P.  597,  598. 
§  147  Practice  Act  (§  580  C.  C.  P.),  erroneously  cited  as  §  157, 

50  C.  549,  552. 
§157  Practice  Act  (§594  C.  C.  P.),  erroneously  cited  for  §  147, 

50  G.  549,  552. 
§  182  Practice  Act  (§  638  C.  C.  P.),  erroneously  cited  for  §  182 

Crim.  Prac.  Act,  46  C.  141,  146,  149,  150. 
§187  Practice  Act    (§643   C.   C.   P.),   erroneously  cited,   34   C. 

28,  35. 
Practice  Act   (§645  C.   C.   P.),   erroneously   cited,   34   C. 

28,   35. 
§  190  Practice  Act  erroneously  cited  as  §  1413  C.  C.  P.,  97  C. 

568,  570,  correct  citation,  32  P.  597,  598. 
§408  Practice  Act   (§2065  C.  C.  P.),  erroneously  cited,   3   C. 

247,   249. 
§  442  Practice  Act  (§  2088  C.  C.  P.),  erroneously  cited  for  §  443 

Practice  Act,  3  C.  122,  127. 
§443  Practice  Act  (§2093  C.  C.  P.),  erroneously  cited  as  §442 

Practice  Act,  3  C.  122,  127. 


CODE  OF  CIVIL  PROCEDURE. 
§  "20,  61"  erroneously  cited  for  §  2061,  71  C.  395,  397,  correct 

citation,  12  P.  272. 
§  36  erroneously  cited  for  §  86,  107  C.  117,  118,  correct  citation, 
40  P.  100. 
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§43  erroneously  cited  for  §43  Insolvent  Act  1880,  104  C.  133, 

135. 
§  86  erroneously  cited  as  §  36,  107  C.  117,  118,  correct  citation, 

40  P.  100. 
§  128  erroneously  cited  as  §  1128,  79  C.  600,  602,  correct  citation, 

21  P.  954,  955. 

erroneously  cited  as  §  1286,  74  C.  106,  108,  same  error, 

15  P.  448,   449. 
§  137  erroneously  cited  for  §  137  C.  C,  98  C.  320,  321,  correct 

citation,  33  P.  114,  115. 
§  170  subd.  1  erroneously  cited  as  §  179  subd.  1,  64  C.  299,  300, 

correct  citation,  30  P.  848. 
§  179  subd.  1,  erroneously  cited  for  §  170  subd.  1,  64  C.  299,  300, 

correct  citation,  30  P.  848. 
§  203  erroneously  cited  for  §  670,  123  C.  77,  80,  correct  citation, 

55  P.  696. 
§  238  erroneously  cited  as  §  238  Pen.  C,  105  C.  504,  511,  correct 

citation,  39  P.  16,  18.     (There  is  no  §  238  Pen.  C.) 
§  248  erroneously  cited  for  §  348,  65  C.  71,  72,  same  error,  2  P. 

887. 
§  257  erroneously  cited  for  §  257  C.  C,  121  C.  468,  475,  correct 

citation,  53  P.  936,  939. 
§  283  erroneously  cited  as  §  383,  81  C.  652,  653,  correct  citation. 

22  P.  974,  975. 

§  284  erroneously  cited  as  §  285,  118  C.  589,  590,  correct  citation, 
50  P.  670. 

§  285  erroneously  cited  for  §  284.  118  C.  589,  590,  correct  cita- 
tion, 50  P.  670. 

§302  erroneously  cited  for  S  602,  119  C.  620,  621,  correct  cita- 
tion,  51   P.   957. 

§  305  erroneously  cited  for  C.  C.  §  305,  127  C.  630,  637,  correct 
citation,  60  P.  424,  426.     (There  is  no  §  305  C.  C.  P.) 

§  307  erroneously  cited  for  §  367,  106  C.  651,  657,  correct  cita- 
tion,  40  P.  810. 

§  308  erroneously  cited  for  §  308  C.  C,  127  C.  630,  637,  correct 
citation,  60  P.  424,  426. 

§  312  erroneously  cited  for  §  312  C.  C,  54  C.  149,  150. 
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§318  omitted  from  opinion,  112  C.  437,  441,  printed  in  44  P. 

738,  739;  also  130  C.  223,  printed  in  62  P.  471. 
§  322  erroneously  cited  for  C.  C,  5  F.  403,  410,  412. 
§  323  erroneously  cited  as   §  332,   67  C.  663,  same  error,   8   P. 

595,  596. 
§  328  erroneously  cited   for  §  338,  66  C.   514,  516,   same  error, 

6  P.  384,  385. 
§  332  erroneously  cited  for  §  323,  67  C.  663,  same  error,  8  P. 

595,  596. 
§  335  erroneously  cited  for  §  385,  64  C.  80,  82,  correct  citation, 

28  P.  114. 
§  337  erroneously  referred  to  §  377,  110  C.  277,  289,  same  error, 

42  P.  822. 
§  338  erroneously  cited  as  §  328,  66  C.  514,  516,  same  error,  6  P. 

384,  385. 
erroneously  cited  as  §  358,  52  C.  619,  620. 
erroneously  cited  as  §  388,  3  C.  A.  109,  110,  correct  cita- 
tion, 84  P.  432,  433. 
subd.  4  omitted  from  opinion,  112  C.  437,  441,  printed  in 

44   P.   738,   739. 
§  339  erroneously  cited  for  §  389,  87  C.  256,  265,  same  error, 

22  A.  S.  248,  correct  citation,  25  P.  407,  409. 
subd.  1  omitted  from  opinion,  112  C.  437,  441,  printed  in  44 

P.  738,  739. 
§343  omitted  from  opinton,   112  C.  437,  441,  printed  in   44  P. 

738,  739. 
§  348  erroneously  cited  as  §  248,  65  C.  71,  72,  same  error,  2  P. 

887. 
§  349  erroneously  cited  for  C.  C,  5  F.  403,  409,  410,  429. 
§  351  erroneously  cited  as  §  361,  95  C.  184,  198,  same  error,  30 

P.  215,  same  error,  16  L.  646,  652. 
§  358  erroneously  cited  for  §  338,  52  C.  619,  620. 
§  361  erroneously  cited  for  §  351,  95  C.  184,  198,  same  error,  30 

P.  215,  same  error,  16  L.  646,  652. 
§367  erroneously  cited  as  §307,   106  C.  651,  657,  correct  cita- 
tion, 40  P.  8,  10. 
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§  377  erroneously  referred  to  as  §  337,  110  C.   277,   289,  same 
error,  42  P.  822. 
erroneously  cited  as  §  377  C.  C,  63  C.  483,  484. 

§  383  erroneously  cited  for  §  283,  81  C.  652,  653,  correct  cita- 
tion, 22  P.  974,  975. 

§  385  erroneously  cited  as  §  335,  64  C.  80,  82,  correct  citation, 
28  P.  114. 

§  386  erroneously  cited  for  §  387,  74  C.  250,  257,  same  error,  14 
P.  369,  372. 

§  386  erroneously  cited  for  §  396,  111  C.  373,  376,  correct  cita- 
tion, 43  P.  1108. 

§  387  erroneously  cited  as  §  386,  74  C.  250,  257,  same  error,  14 
P.  369,  372. 

§  388  erroneously  cited  for  §  338,  3  C.  A.  109,  110,  correct  cita- 
tion,  84   P.   432,   433. 

5  389  erroneously  cited  as  §  339,  87  C.  256,  265,  same  error,  22 
A.  S.  248,  correct  citation,  25  P.  407,  409. 

§  392  erroneously  cited  for  §  393,  106  C.  56,  58,  same  error,  39 
P.   209. 

§  393  erroneously  cited  as  §  392,  106  C.  56,  58,  same  error,  39 
P.  209. 

§  395  erroneously  cited  for  §  396,  119  C.  78,  80,  correct  citation, 
52  P.  17. 

§  396  erroneously  cited  as  §  386,  111  C.  373,  376,  correct  citation, 
43  P.  1108. 
erroneously   cited   as   §  395,   119   C.   78,   80,   correct   cita- 
tion, 52  P.  17. 

§  405  erroneously  cited  for  S  407,  27  P.  375,  376. 

§  407  erroneously  cited  as  §  405,  27  P.  375,  376. 

§  412  erroneously  cited  for  §  415,  70  C.  431,  436,  in  syllabus  and 
in  opinion,  incorrect  citation  in  syllabus,  11  P.  664, 
correct  citation  in  opinion,  11  P.  664. 

§  415  erroneously  cited  as  §  412,  70  C.  431,  436,  in  syllabus  and 
in  opinion,  incorrect  citation,  in  syllabus,  11  P.  664, 
correct  citation  in  opinion,  11  P.  664. 

§  423  erroneously  cited  for  §  430,  56  C.  629.  (There  is  no  §  423 
C.  C.  P.) 
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§  426  erroneously  cited  as  §  436,  S3  C.  393,  397,  correct  citation, 

23  P.  303,  304.     (There  is  no  §  436  C.  C.  P.) 
§  430  erroneously  cited  as  §  423,  56  C.  629.     (There  is  no  §  423 
C.  C.  P.) 
erroneously  cited  as  §  437,  correct  citation,  33  P.  757. 
erroneously  cited  as  §  439,  130  C.  516,  520,  correct  cita- 
tion, 62  P.  934,  935. 
§  432  erroneously  cited  for  §  433,  146  C.  179,  182,  same  error, 
106  A.  S.  20,  22.  same  error,  79  P.  865,  866. 
erroneously  cited  for  §  433,  60  P.  403,  405. 
§  433  erroneously  cited  as  §  432,  146  C.  179,  182,  same  error, 
106  A.  S.  20,  22,  same  error,  79  P.  865,  866. 
erroneously  cited  as  §  432,  60  C.  403,  405. 
§  434  omitted  from  opinion  73  C.  285,  290,  printed  in  14  P.  791, 

793. 
§  436  erroneously  cited  for  §  426,  S3  C.  393,  397,  correct  citation, 

23  P.  303,  304.     (There  is  no  §  436  C.  C.  P.) 
§  437  erroneously  cited  for  §  430,  correct  citation,  33  P.  757. 
§  439  erroneously  cited  for  §  430,  130  C.  516,  520,  correct  cita- 
tion, 62  P.  934,  935. 
S  441  erroneously  cited  for  §94],  129  C.  649,  651,  correct  cita- 
tion,  62  P.   259,   260. 
§  456  erroneously  cited  as  §  457,  66  C.  572,  573,  same  error,  6  P. 
492. 
omitted  from  opinion  126  C.  670,  674,  same  omission,  77 
A.  S.  217,- printed  in  59  P.  202,  203. 
§  457  erroneously  cited   for  §  456,  66  C.   572,   573,  same  error, 
6  P.  492. 
erroneously   cited   in   dis.   op.    as    S  475,   82   C.    286,   337, 
correct  citation,  22  P.  1046,  1052. 
§  460  erroneously  cited  for  §  462,  80  P.  1084,  1086. 
§  462  erroneously  cited  as  §  460,  80  P.  1084,  1086. 
§  472  erroneously  cited  for  §  473,  119  C.  107,  108,  correct  cita- 
tion, 50  P.  1060,  1061. 
S  473  erroneously  cited  as  §  472,  119  C.  107,  108,  correct  citation, 
50  P.  1060,  1061. 
erroneously  cited  as  §  493,  29  P.  332,  335. 
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§  473  erroneously  cited  as  §  753,  139  C.  169,    172    correct    cita- 
tion, 72  P.  913,  914. 
erroneously  cited  as  §  1713,  80  C.  144,  145,  correct  cita- 
tion, 22  P.  71,  72. 

§  475  erroneously  cited  in  dis.  op.  for  §  457,  82  C.  286,  337,  cor- 
rect citation,  22  P.  1046,  1052. 

§  478  erroneously  referred  to  for  §  478  C.  C,  101  C.  333,  334, 
correct  citation,  35  P.  993. 
erroneously  cited  as  §  478  C.  C,  127  C.  336,  342,  correct 
citation,  59  P.  206. 

§  493  erroneously  cited  for  §  473,  29  P.  332,  335. 

§  496  erroneously  cited  for  §  946,  62  C.  543,  544. 

§  497  erroneously  cited  for  §  1490,  51  C.  215,  217. 

§  526  omitted  from  opinion  121  C.  47,  49,  printed  in  53  P.405,407. 

§  530  erroneously  cited  for  §  580,  75  C.  434,  441,  same  error,  17 
P.  442,   445. 

§  531  erroneously  cited  for  §  581,  125  C.  296,  299,  correct  cita- 
tion, 57  P.  1006,  1007. 

§  533  erroneously  cited  for  §  537,  103  C.  641,  644,  same  error, 
37  P.  648,  649. 

§  537  erroneously  cited  as  §  533,  103  C.  641,  644,  same  error,  37 
P.  648,  649. 

§  542  erroneously  cited  as  §  543,  108  C.  250,  254,  49  A.  S.  84,  86, 
correct  citation,  39  P.  783,  784. 

§  543  erroneously  cited  for  §  542,  108  C.  250,  254,  49  A.  S.  84, 
86,  correct  citation,  39  P.  783,  784. 

§  546  erroneously  cited,  58  C.  356. 

§  568  erroneously  cited  for  §  578,  120  C.  467,  475,  correct  cita- 
tion, 52  P.  822,  825. 

§  578  erroneously  cited  as  §  568,  120  C.  467,  475,  correct  citation, 
52  P.  822,  825. 
erroneously  cited  as  §  587,  78  C.  254,  257,  correct  cita- 
tion, 20  P.  556,   557. 

§  580  erroneously  cited  as  §  530,  75  C.  434,  441,  same  error,  17 
P.  442,  445. 

§  581  erroneously  cited  as  §  531,  125  C.  296,  299,  correct  cita- 
tion, 57  P.  1006,  1007. 
erroneously  cited  as  §  582,  70  P.  88. 

§  582  erroneously  cited  for  §  581,  70  P.  88. 
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§  587  erroneously  cited  for  §  578,  78  C.  254,  257,  correct  cita- 
tion, 20  P.  556,  557. 

§  592  erroneously  cited  as  §  681,  31  P.  367. 

§602  erroneously  cited  as  §302,  119  C.  620,  621,  correct  cita- 
tion, 51  P.  957. 

§  611  erroneously  cited  for  §  661,  54  C.  542,  547. 

§  616  erroneously  cited  in  dis.  op.  for  §  805,  114  C.  466,  478, 
same  error,  46  P.  383,  386. 

§  633  erroneously  cited  in  dis.  oi).  as  §  638,  68  C.  528,  534,  same 
error,  9  P.  738,  741. 
erroneously  cited  as  §  648,  153  C.  179,  180,  same  error, 
94   P.  768,  769. 

§  634  erroneously  cited  as  §  654,  140  C.  476,  481,  same  error,  98 
A.  S.  73,  76,  correct  citation,  74  P.  28,  29.  (There  is  no 
§  654  C.  C.  P.) 

§  638  erroneously  cited  in  dis.  op.  for  §  633,  68  C.  528,  534,  same 
error,  9  P.  738,  741. 

S  642  erroneously  cited  for  §  643,  104  C.  243,  247,  correct  cita- 
tion, 38  P.  85,  86. 

§  643  erroneously  cited  as  §  642,  104  C.  243,  247,  correct  citation, 

38  P.  85,  86. 
§  647  erroneously  cited  for  §  657,  71  C.  307,  309,  correct  cita- 
tion, 12  P.  223,  224. 
§  648  erroneously  cited  for  §  633,  153  C.  179,  180,  same  error, 

94  P.  768,  769. 
erroneously  cited  as  §  648   C.  C,   127   C.   37,  39,  correct 

citation,  59  P.  206. 
omitted  from  134  C.  244,  245,  printed  in  66  C.  304,  305. 
§  649  erroneously  cited  for  §  677,  153  C.  179,  180. 
§  654  erroneously  cited  for  §  634,  140  C.  476,  481,  same  error. 

98  A.  S.  73,  76,  correct  citation,  74  P.  28,  29.     (There 

is  no  §  654  C.  C.  P.) 
§  656  erroneously  cited  as  §  656  C.  C,  108  C.  240,  244,  correct 

citation,  41  P.  299. 
S  657  erroneously  cited  as  S  647,  71  C.  307,  309,  correct  citation, 

12  P.  223,  224. 
erroneously  cited  as  §  667,  3  C.  A.  312,  316,  same  error. 

84  P.  1010. 
erroneously  cited  as  S  677,  94  P.  768,  769. 
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§  661  erroneously  cited  as  §  611,  54  C.  542,  547. 
erroneously  cited  as  §  677,  94  P.  768,  769. 

§  662  erroneously  cited  as  §  952,  2  P.  418,  460. 

§  663  erroneously  cited  for  §  668,  105  C.  109,  111,  correct  cita- 
tion, 38  P.  641,  642. 

§  667  erroneously  cited  for  §  657,  3  C.  A.  312,  316,  same  error, 
84  P.  1010. 

§  668  erroneously  cited  as  §  663,  105  C.  109,  111,  correct  cita- 
tion, 38  P.  641,  642. 
erroneously  cited  as  §  688,  118  C.  100,  101,  correct  cita- 
tion, 50  P.  312. 

§  670  erroneously  cited  as  §  203,  123  C.  77,  80,  correct  citation, 
55  P.  696. 

§  677  erroneously  cited  as  §  649,  153  C.  179,  180. 
erroneously  cited  for  §  661,  94  P.  768,  769. 

§  681  erroneously  cited  for  §  592,  31  P.  367. 

§  688  erroneously  cited  for  §  668,  118  C.  100,  101,  correct  cita- 
tion, 50  P.  312. 

§  694  erroneously  cited  for  §  974,  26  P.  354. 

§  700  erroneously  cited  as   §  700  C.   C,   70   C.  282,   286,   same 
error,  11  P.  719,  721. 
erroneously  cited  as  §  709,  59  C.  464,  470. 

§  705  omitted  from  opinion  in  121  C.   539,   540,   printed  in  54 
P.  83,  85. 

§  707  omitted  from  opinion  in   121  C.   539,  542,  printed  in  54 
P.  83. 

§  709  erroneously  cited  for  §  700,  59  C.  464,  470. 

erroneously   cited   as    §  779    C.    C,    70    C.    553,    559,    and 
erroneously  cited  in  12  P.  451,  454  as  §  779  C.  C.  P. 

§  722  erroneously   cited  for  §  726,  121   C.   C.  630,  632,  correct 
citation,  54  P.  119.     (There  is  no  §  722  C.  C.  P.) 

§  726  erroneously  cited  as  §  722,  121  C.  630,  632,  correct  cita- 
tion, 54  P.  119.     (There  is  no  §  722  C.  C.  P.) 
erroneously  cited  as  §  736,  120  C.  482,  484,  correct  cita- 
tion, 52  P.  818,  819.     (There  is  no  §  736,  C.  C.  P.) 

§  736  erroneously  cited  for  §  726,  120  C.  482,  484,  correct  cita- 
tion, 52  P.  818,  819.     (There  is  no  §  736  C.  C.  P.) 

§  738  omitted  from  opinion,  132  C.  523,  563,  printed  in  60  P. 
451. 

xxvi 


TABLE   OF    ERRORS. 

§  753  erroneously  cited  for  §  473,  139  C.  169,  172,  correct  cita- 
tion, 72  P.  913,  914. 

§  769  erroneously  cited  as   S  799,  90   C.  444,   455,  correct  cita- 
tion, 27  P.  356,  360. 

§  779  erroneously   cited   as   C.    C.    §  779,    70   C.    553,    559,   erro- 
neously cited  in  12  P.  451,  454  for  §  709  C.  C.  P. 

§  799  erroneously  cited  for  §  769,  90  C.  444,  455,  correct  cita- 
tion, 27  P.  356,  360. 

§802  erroneously  cited  for  §803,  73  C.  486,  493,  correct  cita- 
tion, 15  P.  110,  113. 

§  803  erroneously  cited  as  §  802,  73  C.   486,  493,  correct  cita- 
tion, 15  P.  110,  113. 

§  805  erroneously  cited  in  dis.   op.   as   S  61G,    114   C.   466,   472, 
same  error,  46  P.  383,  386. 

§  863  erroneously  cited  for  §  863  C.   C,  95   C.   63,   74,   correct 
citation,  30  P.  301,  303. 
erroneously  cited  for  §863  C.  C,  144  C.  314,  321,  correct 
citation,  77  P.  942,  944. 

§  908  erroneously  cited  for  §  980,  2  C.  A.  529,  530,  same  error, 
84  P.  54. 

§  936  erroneously  cited  in  syllabus  and  opinion  for  §  938,  73  P. 
185,  186. 
erroneously  cited  for  §963,   140  C.   356,   same  error.   73 
P.   1064. 

§  938  erroneously  cited  in  syllabus  and  opinion  as  §  936,  73  P. 
185,  186. 

§939  erroneously  cited  for  §963,  127  C.  417,  419,  same  error. 
59  P.  789. 

§  941  erroneously  cited  as  §  441,  129  C.  649,  651,  correct  cita- 
tion, 62  P.  259,  260. 

§  942  erroneously  cited  for  §  1942,  144  C.  740,  746,  correct  cita- 
tion, 78  P.  280,  282. 

§  946  erroneously  cited  as  §  496,  62  C.  543,  544. 

§  952  erroneously  cited  for  §  662,  2  P.  418,  460. 

§  963  erroneously  cited  as  §  936,  140  C.  356,  same  error,  73  P. 
1064. 
erroneously  cited  as  §  939,  127  C.  417,  419,  same  error, 
59  P.  789. 
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«  963  erroneously  cited  for  §  1963,  130  C.  342,  344,  correct 
citation,  62  P.  561,  562. 

§  964  erroneously  cited,  58  C.  356. 

§967  erroneously  cited  in  dis.  op.  for  §977,  102  C.  171,  181, 
correct  citation,  36  P.  421,  422.  (There  is  no  §  967 
C.  C.  P.) 

§969  erroneously  cited  as  §  1254,  1  C.  A.  175,  181,  same  error, 
81  P.  972,  975. 

§  974  erroneously  cited  as  §  694,  26  P.  354. 

§  977  erroneously  cited  in  dis.  op.  as  §  967,  102  C.  171,  181. 
correct  citation,  36  P.  421,  422.  (There  is  no  §967  C. 
C.  P.) 

§  980  erroneously  cited  as  §  908,  2  C.  A.  529,  530,  same  error, 
84  P.  54. 

§  1007  erroneously  cited  as  §  1008,  93  C.  647,  651,  correct  ciia- 
tion,  29  P.  254,  255. 
•        erroneously  cited  as  §  1049,   55  C.  316,  320. 

§  1008  erroneously  cited  for  §  1007,  93  C.  647,  651,  correct  cita- 
tion, 29  P.  254,  255. 

§  1028  erroneously  cited  for  §  1068,  52  C.  132,  135. 

§  1033  erroneously  cited  for  §  1053,  106  C.  202,  205,  same  error. 
39  P.  531,  532. 

§  1035  erroneously  cited  for  §  1085,  90  C.  384,  386,  correct  cita- 
tion, 27  P.  301. 
erroneously  cited  for  §  1085,  95  C.  142,  143,  correct  cita- 
tion, 30  P.  205. 

§  1035  erroneously  cited  for  §  1085,  con-ect  citation,  27  P.  301. 

§  1036  erroneously  cited  for  §  1086,  62  C.  40,  42. 

§  1040  erroneously  cited  for  §  1040  C.  C,  95  C.  63,  74,  correct 
citation,  30  P.  301,  303.     (There  is  no  §  1040  C.  C.  1 .) 

§  1049  erroneously  cited  for  §  1007,  55  C.  316,  320. 

§  1053  erroneously  cited  as  §  1033,  106  C.  202,  205,  same  error. 
39  P.  531,  532. 

§  1058  erroneously  cited  for  §  1068,  correct  citation,  43  P.  896. 

§  1068  erroneously  cited  as  §  1028,  52  C.  132,  135. 

erroneously  cited  as  §  1058,  correct  citation,  43  P.  896. 

§  1085  erroneously  cited  as  §  1035,  90  C.  384,  386,  correct  cita- 
tion, 27  P.  301. 
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S  1085  erroneously  cited  as  S  1035,  95  C.  142,  143,  correct  cita- 
tion, 30  P.  205. 
erroneously  cited  as  *i  1035,  correct  citation,  27  P.  301. 

§  1086  erroneously  cited  as  S  1036,  62  C.  40,  42. 

§  1094  omitted  from  opinion,  3  C.  A.  248,  254,  printed  in  84  P. 
1002,   1004. 

§  1102  erroneously  cited  as  §  1162,  63  C.  607,  611. 

§  1128  erroneously  cited  for  §  128,  79  C.  600,  602,  correct  cita- 
tion, in  21  P.  954,  955. 

S1129  erroneously  cited  for  §1129  Pen.  C,  102  C.  308,  311, 
correct  citation,  36  P.  590. 

§  1162  erroneously  cited  for  S  1102,  63  C.  607,  611. 

m68  erroneously  cited  for  §  1468,  92  C.  370,  371,  correct  cita- 
tion, 28  P.  570,  571. 

-•1184  erroneously  cited  as  S  1194.  56  P.  610,  611. 

erroneously  cited  as  §  1884,  97  C.  644,  645,  correct  cita- 
tion, 32  P.  801. 
erroneously  cited  as  §  1194,  56  P.  610,  611. 

S  1186  erroneously  cited  for  S  1186  C.  C,  80  C.  65,  67,  correct 
citation,  22  P.  69,  70. 

§  1191  erroneously  cited  for  §  1191  C.  C,  80  C.  65,  67,  correct 
citation,  22  P.  69,  70. 

§  1192  erroneously  cited  for  §  1992,  72  C.  510,  512,  correct  cita- 
tion, 14  P.  104,  105. 

§  1194  erroneously  cited  for  §  1184,  56  P.  610,  611. 

§1254  erroneously  cited  (?)  for  §969,  1  C.  A.  175,  181,  same 
error,  81  P.  972,  975. 

§  1265  erroneously  cited  for  §  1265  C.  C,  80  C.  208,  209,  same 
error,  13  A.  S.  116, 117,  correct  citation,  22  P.  141,  142; 
also  erroneously  cited  for  §  1265  C.  C.  in  111  C.  484,  487, 
indefinitely  cited,  44  P.  167.  (There  is  no  §1265  C. 
C.  P.) 

§1286  erroneously  cited  for  §128,  74  C.  106,  108,  same  error, 
15  P.  448,  449. 

§  1307  erroneously  cited  as  §  1307  C.  C,  148  C.  233,  236,  same 
error,  82  P.  962,  same  error,  113  A.  S.  231,  233. 

§  1312  erroneously  cited  as  §1312  C.  C,  148  C.  233,  236,  same 
error,  82  P.  962,  113  A.  S.  231,  233. 
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§  1313  erroneously  cited  as  §  1313  C.  C,  148  C.  233,  236,  same 
error,  82  P.  962,  same  error,  113  A.  S.  231,  233. 

§  1314  erroneously  cited  as  §  1314  C.  C,  148  C.  233,  236,  same 
error,  82  P.  962,  same  error,  113  A.  S.  231,  233. 

§  1326  erroneously  cited  for  §  1356,  130  C.  169,  172,  same  error, 
80  A.  S.  89,  92,  correct  citation,  62  P.  475,  476. 

§  1329  erroneously  cited  as  §  1829,  54  C.  556,  557. 

§  1356  erroneously  cited  as  §  1326,  130  C.  169,  172,  same  error, 
80  A.  S.  89,  92,  correct  citation,  62  P.  475,  476. 

§  1368  erroneously  cited  for  §  1388,  80  C.  381,  384,  correct  cita- 
tion, 22  P.  233. 

§  1379  erroneously  stated  to  have  been  §  66  of  ttie  former 
"practice  act"  (or  463  C.  C.  P.),  122  C.  162,  164,  same 
error,  54  P.  736,  737. 

§  1386  erroneously  cited  for  §  1386  C.  C,  152  C.  201,  207,  cor- 
rect citation,  92  P.  184,  186. 

§  1388  erroneously  cited  as  §  1368,  80  C.  381,  384,  correct  cita- 
tion, 22  P.  233. 

§  1413  erroneously  cited  for  §  190  Practice  Act,  97  C.  568,  570, 
correct  citation,  32  P.  597,  598. 

§  1435  erroneously  cited  for  §  1485,  113  C.  26,  31,  same  error, 
54  A.  S.  321,  324,  correct  citation,  45  P.  15,  16. 

§  1448  erroneously  cited  for  §  1498,  8  P.  497,  499. 

§  1468  erroneously  cited  as  §  1168,  92  C.  370,  371,  correct  cita- 
tion, 28  P.  570,  571. 

§  1473  erroneously  cited  for  §  1473  C.  C,  86  C.  184,  187,  same 
error,  24  P.  1005. 

§  1485  erroneously  cited  as  §  1435,  113  C.  26,  31,  same  error, 
54  A.  S.  321,  324,  correct  citation,  45  P.  15,  16. 

§  1490  erroneously  cited  as  §  497,  51  C.  215,  217. 

§  1493  erroneously  cited  for  §  1498,  112  C.  75,  84,  correct  cita- 
tion, 44  P.  469,  471. 

§  1498  erroneously  cited  as  §  1448,  8  P.  497,  499. 

§  1498  erroneously  cited  as  §  1493,  112  C.  75,  84,  correct  cita- 
tion, 44  P.  469,  471. 

§  1504  erroneously  cited  as  §  1514,  65  C.  517,  518,  same  error, 
4  P.  561. 

§  1514  erroneously  cited  for  §  1504,  65  C.  517,  518,  same  error, 
4  P.  561. 
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§  1538  erroneously  cited  for  §  1539,  139  C.  17,  21,  same  error. 
72  P.  393. 

§  1539  erroneously  cited  as  §  1538,  139   C.   17,  21,  same  error, 
72  P.  393. 

§  1561  erroneously  cited  as  §  1651,  98  C.  603,  605,  correct  cita- 
tion, 33  P.  451,  452. 

§  1573  erroneously  cited  as  §  90  Practice  Act,  97  C.  568,  570, 
correct  citation,  32  P.  597,  598. 

§  1624  erroneously  cited  for  §  1624   C.   C,   80   C.  90,   97,   same 

error,  13  A.  S.  101,  107,  correct  citation,  22  P.  57,  59. 

erroneously  cited  for  §  1624  C.  C,  119  C.  239,  241,  same 

error,  51  P.  333,  334. 
erroneously  cited  for  §  1624  C.  C,  4  C.  A.  109, 112,  correct 
citation,  87  P.  255. 

§  1633  erroneously    cited    as    §  1663,    126    C.    248,    251,    correct 
citation,  58  P.  549,  551. 

§  1651  erroneously    cited    for    §  1561,    98    C.    603,    605,    correct 
citation,  33  P.  451,  452. 

§  1658  erroneously  cited  for  §  1663,  23  P.  321,  322. 

§  1663  erroneously   cited    for   §  1633,    126    C.    248,    251,    correct 
citation,  58  P.  549,  551. 
erroneously  cited  as  §  1658,  23  P.  321,  322. 

§  1697  erroneously  cited  for  §  1697  C.  C,  129  C.  301,  305,  cor- 
rect citation,  61  P.  937. 

§  1713  erroneously  cited  for  §  473,  80  C.  144,  145,  correct  cita- 
tion, 22  P.  71,  72. 

§  1793  erroneously  cited  for  §  1973,  67  C.  93,  correct  citation, 
7  P.  195. 

§  1829  erroneously  cited  for  §  1329,  54  C.  556,  557. 

erroneously  cited  as  §  1863,  65  C.  625,  626,  same  error, 
4  P.  675. 

§  1833  erroneously  cited  as  §  1883,  64  C.  459,  460,  correct  cita- 
tion, 2  P.  43. 

§  1844  erroneously  cited  for  §  1847,  7  C.  A.  330,  364,  same  error, 
94  P.  407,  417. 

§  1847  erroneously  cited  as  §  1887,  111  C.  144,  149,  correct  cita- 
tion, 43  P.  520,  521. 
erroneously  cited  as  §  1887,  119  C.  166, 171,  correct  cita- 
tion, 51  P.  553,  555. 
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S  1847  erroneously  cited  as  §  1897,  137  C.  222,  223,  correct  cita- 
tion, 69  P.  1041. 
erroneously  cited  as  S  1844,  7  C.  A.  330,  364,  same  error, 
94   P.   407,   417. 

§  1863  erroneously  cited  for  S  1829,  65  C.  625,  626,  same  error, 
4  P.  675. 
part  of  opinion  and  reference  to  section  omitted  from  125 
C.  369,  371,  printed  in  58  P.  19,  20. 

§  1869  omitted  from  opinion  136  C.  84,  87,  printed  in  68  P.  487, 
488. 

§  1883  erroneously  cited  for  §  1833,  64  C.  459,  460,  correct  cita- 
tion, 2  P.  43. 

§  1884  erroneously  cited  for  §  1184,  97  C.  644,  645,  correct  cita- 
tion, 32  P.  801. 

§  1887  erroneously    cited    for    §  1847,    111    C.    144,    149,    correct 
citation,  43  P.  520,  521. 
erroneously  cited  for  §  1847,  119  C.  166,  171,  correct  cita- 
tion, 51  P.  553,  555. 

§  1896  erroneously  cited  for  §  1986,  140  C.  1,  8,  reference  to 
section  omitted,  73  P.  597,  600. 

§  1897  erroneously  cited  for  §  1847,  137  C.  222,  223,  correct  cita- 
tion, 69  P.  1041. 

§  1903  erroneously  cited  for  §  1908,  132  C.  502,  506,  same  error. 
60  P.  863. 

§  1908  erroneously  cited  as  §  1903,  132  C.  502,  506,  same  error, 
60  P.  863. 

§  1909  erroneously  cited  for  1989,  56  C.  598,  599. 

§  1913  erroneously  cited  as  §  1913  C.  C,  114  C.  258,  261,  same 
error,  55  A.  S.  66,  correct  citation,  46  P.  82,  83,  35  L. 
492. 

§  1942  erroneously  cited  for  §  1942  C.  C,  13  P.  866,  868. 

erroneously  cited  as  §  942,  144  C.  740,  746,  correct  cita- 
tion,  78   P.   280,   282. 

§  1957  erroneously  cited  for  §  2957,  106  C.  673,  680,  correct 
citation,  39  P.  1071,  1073. 

§  1962  erroneously  cited  as  «  1963,  16  P.  226,  227. 

§  1963  erroneously  cited  for  §  1962,  16  P.  226,  227. 

erroneously  cited  as  §  963,  130  C.  342,  344,  correct  cita- 
tion, 62  P.  561,  562. 

xxxii 


TABLE    OF    ERRORS. 

§  1973  erroneously    cited    as    §  1793,     67     C.     93,     same     error. 
7  P.  195. 

§  1986  erroneously   cited   as   S  1896,    140   C.    1,    8,    reference    to 
section  omitted,  73  P.  597,  600. 

§  1989  erroneously  cited  as  S  1909,  56  C.  598,  599. 

§  1992  erroneously  cited  as  §  1192,  72  C.  510,  512,  correct  cita- 
tion, 14  P.  104,  105. 

§  2009  erroneously  cited  (?)  as  §  2929,  126  C.  379,  382,  and  also 
erroneously  cited  (?)  as  §  2019,  58  P.  905,  906. 

§2019  erroneously  cited  tor  S  2021,  83  C.  30,  32,  correct  cita- 
tion, 23  P.  214,  215. 
erroneously  cited  (?)  for  §2009,  58  P.  904,  905. 

§  2021   erroneously  cited  as   §  2019.  83   C.   30,   32,   correct  cita- 
tion, 23  P.  214,  215. 

§  2028  erroneously  cited  as  §  2228,  133  C.  475,  477,  correct  cita- 
Lion,  65  P.  976,  977.     (There  is  no  §  2228  C.  C.  P.) 

§2029  erroneously   cited    (?)    for   §2009,   126  C.   379,   382,   and 
also  erroneously  cited  (?)  as  §  2019,  58  P.  905,  906. 

§  2034  part  of  opinion  and  reference  to  section  omitted  from 
119  C.  382,  383,  printed  in  51  P.  559,  560. 

§  2050  erroneously   cited    for    §  2052,    141    C.    233,    246,    correct 
citation,  74  P.  745,  750. 

§  2051  erroneously  cited  as  §  205  Pen.  C,  69  C.  601,  606,  same 
error,  11  P.  481,  484.     (There  is  no  §  205  Pen.  C.) 
erroneously  cited  as  §  2052,  120  C.  660,  666,  same  error, 
53  P.  259. 

§2052  erroneously  cited  as  §2054,  62  C.  139,  145. 

erroneously  cited  for  §  2051,  120  C.  660,  666,  same  error, 

53  P.  259. 
erroneously  cited  as  §  2050,  141  C.  233,  246,  correct  cita- 
tion, 74  P.  745,  750. 

§  2054  erroneously  cited  for  §  2052,  62  C.  139,  145. 

§  2061  erroneously  cited  as  S§  "20,  61,"  71  C.  395,  397,  correct 
citation,  12  P.  272. 

§  2216  erroneously  cited  for  §  2216  C.  C,  95  C.  63,  74,  correct 
citation,  30  P.  301,  303.     (There  is  no  §2216  C.  C.  P.) 

§  2228  erroneously   cited    for   §  2028,    133    C.    475,    477,    correct 
citation,  65  P.  976,  977.     (There  is  no  §  2228  C.  C.  P.) 
xxxiii 


TABLE    OP    ERRORS. 

§  2237  erroneously  cited  for  §  2237  C.  C,  5  C.  A.  228,  235, 
correct  citation,  90  P.  39,  42.  (Tliere  is  no  §  2237  C. 
C.  P.) 

§  2306  erroneously  cited  for  §  2306  C.  C,  87  C.  256,  262,  same 
error,  22  A.  S.  243,  246,  correct  citation,  25  P.  407,  408. 
(There  is  no  §  2306  C.  C.  P.) 

§  2957  erroneously  cited  as  §  1957,  106  C.  673,  680,  correct  cita- 
tion, 39  P.  1071,  1073. 

§  2986  erroneously  cited  for  §  2986  C.  C,  123  C.  643,  648,  cor- 
rect citation,  56  P.  468,  470.  (Tliere  is  no  §  2986  C. 
C.  P.) 

§  2987  erroneously  cited  for  §  2987  C.  C,  123  C.  643,  648,  cor- 
rect citation,  56  P.  468,  470.  (There  is  no  §  2987  C. 
C.  P.) 

§  3543  erroneously  cited  for  §  3543  C.  C,  54  C.  140,  143.  (There 
is  no  §  3543  C.  C.  P.) 


ABBREYIATiONS  IN  POCKET  CODE. 

(Other  than  the  usual.) 

A.  C. — American  and  English  Annotated  Cases. 

A.  D. —  American  Decisions. 

A.  R. —  American  Reports. 

A.  S. —  American    State   Reports. 

C. —  California    Reports. 

C.  A. —  California  Appellate  Reports. 

C.  A.  D. —  California  Appellate  Decisions. 

C.  D. —  California   Decisions. 

Cyc. —  Cyclopedia  of  Law  and   Procedure. 

Decn.  Dig. —  Decennial    Digest. 

Cent.  Dig. —  Century  Digest. 

Encyc.  L. —  American  and  English  Encyclopedia  of  Law  (2nd  ed.) 

Bncyc.  P. —  Encyclopedia  of  Pleading  and  Practice. 

Obiter  Dig. — -Obiter  Digest  of  the  U.  S.  Supreme  Court  Reports. 

L. —  Lawyers'  Reports  Annotated. 

L.  ed. —  Lawyers'  edition  of  United  States  Reports. 

L.  N.  S. —  Lawj-ers'  Reports  Annotated,  New  Series. 

F.    S.    A. —  Federal    Statutes   Annotated. 

P. —  Pacific  Reporter. 

W.  &  P. —  Words   and   Phrases   Judicially   Defined. 


CODE  OF  CIVIL  PROCEDURE. 

AN  ACT  TO  ESTABLISH  A  CODE  OF  CIVIL  PROCEDURE. 

The  People  of  the  State  of  California,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

TITLE    OF    ACT. 

§  1.     Title  and   division  of   this   volume. 

§  1.     TITLE  AND  DIVISION  OF  THIS  VOLUME.    This  act 
shall  be  known  as  the  Code  of  Civil  Procedure  of  California, 
and  is  divided  into  four  parts,  as  follows: 
Part  I.     Of  Courts  of  Justice. 
II.     Of  Civil   Actions. 

III.     Of  Special  Proceedings  of  a  Civil  Nature. 
ly.     Of  Evidence. 

History:    Enacted  March   11,   1872. 

Citation  and  reference  to  act  —  How  made. — See  Kerr's  Cyc. 
<'.  C.  P.  §  19  and  note. 

Construction  of  the  various  codes  and  their  sections.  —  See 
Kerr's  Cyc.  Pol.  C.  §§  4478  et  seq.  and  notes;  Kerr's  Cyc.  C.  C. 
§  4  and  note;  Kerr's  Cyc.  C.  C.  P.  S  4  and  note. 


Kerr's  C.  C.  P. 


PBELIMINARY  PROVISIONS. 

§    2.  When   this  code  takes  effect. 

§    3.  Not    retroactive. 

§    4.  Rule  of  construction   of  this  code. 

§    5.  Provisions  similar  to  existing  laws,  how  construed. 

S    6.  Tenure  of  offices  preserved. 

S    7.  Construction  of  repeal  as  to  certain  officers. 

i    S.  Actions,   etc.,    not   affected    by   this   code. 

i    9.  Limitations  shall  continue  to  run. 

§  10.  Holidays. 

§  11.  Holidays  falling  on  Sunday. 

§  12.  Computation    of   time. 

§  13.  Certain  acts  not  to  be  done  on  holidays. 

§  14.  "  Seal  "  defined. 

§  15.  Joint  authority. 

§  16.  Words  and  phrases.      [Construction  of.] 

S  17.  Words  and  terms  defined. 

§18.  Statutes,   etc.,  inconsistent  witli   code  repealed. 

§  19.  This  act,   how   cited,   enumerated,   etc. 

§  20.  Judicial  remedies  defined. 

§  21.  Division  of  judicial  remedies. 

§  22.  Action   defined. 

S  23.  Special   proceeding   defined. 

§  24.  Divi.sion   of  actions. 

§  25.  Civil  actions  arise  out   of  obligations  or   injuries. 

S  26.  Obligation  defined. 

§  27.  Division    of    injuries. 

§  28.  Injuries   to  property. 

I  29.  Injuries  to  the  person. 

§  30.  Civil  action,  by  whom  prosecuted. 

§  31.  Criminal   actions. 

§  32.  Civil  and  criminal   remedies  not    merged. 

§2.  WHEN  THIS  CODE  TAKES  EFFECT.  This  code 
takes  effect  at  twelve  o'clock  noon,  on  the  first  day  of  January, 
eighteen  hundred  and  seventy-three. 

Htstury:    Knacted  Marcli    11,   1872. 

Effect   of  codes   generally   on   acts  passed   at  same   session    of 
the  legislature.  —  See  Kerr's  Cyc.  Pol.  C  §4478  note  pars.  2,  3. 
See  also  Kerr's  Cyc.  C.  C.  P.  §§  3-19  and  notes. 
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§3.  NOT  RETROACTIVE.  No  part  of  it  is  retroactive, 
unless  expressly    [so]    declared. 

History:     Enacted  Maroli   H,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

^56  C.  297,  299  (applied  with  §§  1493,  1500  post.  See  6  Pac. 
Coast  L.  J.  686);  59  C.  288,  289  (applied  witli  §325  post);  63 
C.  261,  264  (applied  with  §325  post,  as  amended,  1878);  85  C.  80, 
84,  24  P.  648,  649  (applied  with  §1187,  as  amended  1887);  95  C. 
184,  201,  27  P.  30,  30  P.  213,  16  L.  646  (applied  in  dis.  op.  with 
§3  C.  C.  and  §361  post);  106  C.  673,  680  (construed),  39  P. 
1071;  117  C.  140,  149,  48  P.  1025  (applied  with  §325,  as  amended 
1878);  C.  Nov.  29,  1880,  6  Pac.  Coast  L.  J.  686  (applied  with 
§§1493,  1500.  See  56  C.  297,  299);  151  C.  497,  498,  91  P.  334 
(referred  to  in  discussion  of  retroactive  effect  of  amendment  of 
1895  to  §  685). 

Action  of  code  prospective.  —  See  Kerr's  Cyc.  C.  C.  P.  §  4  note 
par.  7;  also  Kerr's  Cyc.  C.  C.  §  3  and  note. 

Effect  of  codes  on  pending  proceedings  and  vested  rights.  — 
See  Kerr's  Cyc.  C.  C.  P.  §  8  and  note. 

Effect  of  code  on  existing  statutes.  —  See  Kerr's  Cyc.  C.  C.  P. 
§  18  and  note. 

Impairing  vested  rights.- — See  Kerr's  Cyc.  C.  C.  P.  §8  and 
note. 


§4.  RULE  OF  CONSTRUCTION  OF  THIS  CODE.  The 

rule  of  the  common  law,  that  statutes  in  derogation  thereof 
are  to  be  strictly  construed,  has  no  application  to  this  code. 
The  code  establishes  the  law  of  this  state  respecting  the 
subjects  to  which  it  relates,  and  its  provisions  and  all  pro- 
ceedings under  it  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  to  promote  justice. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  41  pars,  annotation. 

61  C.  215,  216  (applied);  64  C.  5,  7,  27  P.  788  (applied);  64  C. 
233,  241,  30  P.  806  (applied);  64  C.  429,  430,  1  P.  703  (applied); 
65  C.  97,  98,  3  P.  133  (applied);  65  C.  301,  303,  4  P.  17  (applied 
with  §  18);  66  C.  288,  289,  5  P.  350  (applied);  66  C.  309,  310,  5  P. 
516  (applied  in  construing  §170);  72  C.  78,  80,  13  P.  152,  153 
(applied  in  construing  §1187);  74  C.  60,  76,  15  P.  371,  378  (ap- 
plied in  construing  §454);  80  C.  253,  256,  22  P.  334,  335  (applied); 
81  C.  408,  419,  21  P.  976,  22  P.  742,  745,  6  L.  594   (construed  as  to 
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application  to  statutes  prior  to  code);  83  C.  368,  370,  23  P.  389 
(applied  —  equivalent  to  a  command  to  all  the  courts  of  the 
state);  83  C.  460,  464  (cited),  17  A.  S.  266,  23  P.  395;  87  C.  292, 
294,  22  A.  S.  25,  25  P.  413,  10  L.  567  (applied  —  rule  in  constru- 
ing statutes);  90  C.  504,  506,  27  P.  375,  376  (applied  in  constru- 
ing subd.  5  of  §  407);  91  C.  342,  353,  27  P.  747,  750  (applied  with 
§1866  in  construing-  §170);  92  C.  199,  201,  28  P.  226,  227  (ap- 
plied with  §473);  33  C.  384,  390,  28  P.  1063,  1065  (applied  with 
§473);  93  C.  421,  423,  29  P.  34,  35  (applied  with  §18  in  constru- 
ing Act  March  23,  1872);  94  C.  33,  43,  29  P.  332  (applied  with 
§473);  99  C.  623,  625,  34  P.  344  (applied  with  §473);  102  C.  537, 
541,  36  P.  864  (applied  in  construing  §1723);  104  C.  487,  492 
(applied),  38  P.  203;  105  C.  526,  558  (applied),  38  P.  94,  722,  28 
L.  773;  116  C.  378.  381,  58  A.  S.  180,  48  P.  324  (applied  with  §  473); 
118  C.  382,  383,  50  P.  550  (applied  in  construing  §657);  129  C. 
308,  311  (applied  with  §  473),  61  P.  932;  139  C.  379,  382,  73  P.  150 
(cited  with  §  4  Pen.  C.  in  discussing  rule  of  construction  to  be 
applied  to  statutes  anterior  to  codes);  140  C  1,  9  (applied  with 
§1209),  73  P.  597;  142  C.  190,  195,  75  P.  782  (applied  in  con- 
struing §710);  144  C.  609,  611,  78  P.  21  (applied  in  construing 
mechanics'-lien  law);  150  C.  751,  757,  89  P.  1077,  1081  (applied 
in  construing  mechanics'-lien  law);  2  C.  A.  61,  62,  83  P.  76 
(applied  in  construing  mechanics'-lien  law);  3  C.  A.  602,  604 
(applied  in  construing  §§  395,  396  and  §§  145  and  852  Pol.  C), 
605  (applied  in  construing  and  applying  §4481  Pol.  C),  86  P.  840. 

As  to  construction  of  statutes,  see  Kerr's  Cyc.  C.  C.  P.  §  4  note 
pars.  7,  20,  29;  26  Encyc.  of  L.  598-657;  1  A.  C.  147;  1  A.  C.  494;  1 
A.  C.  570;  1  A.  C.  752;  3  A.  C.  757;  4  A.  C.  7;  4  A.  C.  420;  6  A.  C. 
860;  9  A.  C.  140;  10  A.  C.  51. 

As  to  construction  of  mechanics'  lien  statutes,  see  20  Encyc. 
of  L.  277;  34  Cent.  Dig.  col.  2088,  §  5. 

As  to  general  rules  for  construction  of  statutes,  see  Kerr's 
Cyc.  C.  C.  P.  §§  1858,  1859,  1866  and  notes;  44  Cent.  Dig.  col.  2804. 
§§  254-318. 

Construction  of  codes  is  to  be  with  reference  to  eacli  other  as 
one  statute.  —  See  §  1  ante,  and  see  Kerr's  Cyc.  Pol.  C.  §  4480  and 
note  pars.  2,  et  seq. 

§5.  PROVISIONS  SIMILAR  TO  EXISTING  LAAVS,  HOW 
CONSTRUED.    The   provisions  of  this  code,   so  far  as   they 

are  substantially  the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereof,  and  not  as  new  enactments. 

m.«*t«ry;  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  117,  held 
unconstitutional;    see    full    particulars.    Kerr's    Cyc.    C.    C.    P.. 
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introductory  note  to  part  I,  p.  27,  and  Kerr's  Cyc.  C.  C.  §  4, 
history. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

.SO  C.  612,  G13  (cited  in  connection  with  §§  376,  377,  as  substan- 
tial re-enactment  of  Act  April  26,  1862);  64  C.  23?,,  241,  30  P.  806, 
810  (applied  with  §  4  in  construing-  §4480  Pol.  C):  .'>2  F.  648, 
652   (applied  with  §  5  C.  C). 

Effect  of  codes  on  existing  statutes.  —  See  Kerr's  Cyc.  C.  C.  P. 
§  18  and  note. 

Rule  of  construction  of  codes  is  discussed  in  Kerr's  Cyc. 
C.  C.  P.  §  4  note  pars.  12-19.     See  also  note  to  §  3  ante. 

§  6.  TENURE  OF  OFFICES  PRESERVED.  All  persons  who 
at  the  time  this  code  takes  effect  hold  office  under  any  of  the 
acts  repealed,  continue  to  hold  the  same  according  to  the 
tenure  thereof,  except  those  offices  which  are  not  continued 
by  one  of  the  codes  adopted  at  this  session  of  the  legislature. 

HLstory:    Enacted  March    11,    1872. 

§  7.  CONSTRUCTION  OF  REPEAL  AS  TO  CERTAIN 

OFFICERS.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  continued 
in  either  of  the  codes,  such  office  ceases  at  the  time  the  codes 
take  effect. 

HLstory:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11   pars,  annotation. 

Repeal  by  implication. — See  Kerr's  Cyc.  C.  C.  P.,  §  18  and  note. 

§8.    ACTIONS,   ETC.,  NOT   AFFECTED   BY   THIS  CODE. 

No  action  or  proceeding  commenced  before  this  code  takes 
effect,  and  no  right  accrued,  is  affected  by  its  provisions,  but 
the  proceedings  therein  must  conform  to  the  requirements 
of  this  code  as  far  as  applicable. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  imconstitutional,  see  history, 
§  5    ante. 

See  Kerr's  Cyc.   C.   C.   P.   for   24   pars,   annotation. 

47  C.  58,  59  applied  with  §18  in  construing  §658);  95  C. 
184,  202,  30  P.  213,  16  L.  646  (construed  and  applied,  in  connec- 
tion with  §  6  C.  C.  as  applied  to  §  362  C.  C.  P.). 
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Actions  commenced  before  the  code  went  into  effect. — See 
Kerr's  Cyc.   C.  C.   §§  6,   20  and  notes. 

Rule  governing  running  of  statute  of  limitations. — See  Kerr's 
Cyc.  C.  C.   P.  §  9  par.   5,  and  §  12  par.   7. 

Similar  provisions  in  C.  C. —  See  Kerr's  Cyc.  C.  C.  §  6  and  note. 

§  9.  LIMITATIONS  SHALL  CONTINUE  TO  RUN.  When  a 
limitation  or  period  of  time  prescribed  in  any  existing  statnte 
for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other 
purpose,  has  begun  to  run  before  this  code  goes  into  effect, 
and  the  same  or  any  limitation  is  prescribed  in  this  code,  the 
time  which  has  already  run  shall  be  deemed  part  of  the  time 
prescribed  as  such  limitation  by  this  code. 

History:  Enacted  March  11,  1872;  amended  July  6,  1S74, 
Code  Amdts.  1873-4,  p.  279;  by  Code  Commission,  Act  March  8, 
1901,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for   6  pars,  annotation. 

50  C.  612,  613  (applied  in  construing  running  of  limitaUon 
under  statute  anterior  to  codes);  63  C.  261,  265  (applied  in 
construing  §  325). 

Amendments  —  As  to  method  of  making,  see  Kerr's  Cyc.  C. 
C.    P.    §  19    and    note. 

Existing  actions  not  affected. —  See  Kerr's  Cyc.  C.  C.  P.   §361. 

Limitation  of  actions.  —  See  Kerr's  Cyc.  C.  C.  P.  §§  312  et  seq. 

Rule  governing. — See  Kerr's  Cyc.  C.  C.  P.  §  8  note  pars.  18-21; 
§§  361,  392  and  notes. 

§  10.  HOLIDAYS.  Holidays,  within  the  meaning  of  this 
code,  are  every  Sunday,  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  thirtieth  day  of  May,  the  fourth 
day  of  July,  the  ninth  day  of  Septenil)pr.  the  first  Monday  in 
September,  the  twelfth  day  of  October,  to  be  known  as  "  Dis- 
covery Day,"  the  twenty-fifth  day  of  December,  every  day  on 
which  an  election  is  held  throughout  the  state,  and  every  day 
appointed  by  the  president  of  the  United  States  or  by  the 
governor  of  tlii.s  state  for  a  public  fast,  thanksgiving  or  holi- 
day. If  the  first  day  of  January,  the  twenty-second  day  of 
Fel)ruary,  the  thirtieth  day  of  May,  the  fourth  day  of  July, 
the  ninth  day  of  Septenil)er,  the  twelftli  day  of  October  or 
the  twenty-fifth  day  of  December  fall  upon  a  Sunday,  the 
Monday  following  is  a  holiday. 
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Every  Saturday  from  twelve  o'clock  noon  until  twelve  o'clock 
midnight  is  a  holiday  as  regards  the  transaction  of  business 
in  the  public  offices  of  this  state,  and  also  in  political  divi- 
sions thereof  where  laws,  ordinances  or  charters  provide  that 
public  offices  may  be  closed  on  holidays;  provided,  this  shall 
not  be  construed  to  prevent  or  invalidate  the  issuance,  filing, 
service,  execution  or  recording  of  any  legal  process  or  written 
instrument  whatever  on  such  Saturday  afternoons. 

History:  Enacted  March  11,  1872;  amended  April  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  59;  March  1,  1889,  Stats,  and 
Amdts.  1889,  p.  46;  March  23,  1893.  Stats,  and  Amdts.  1893,  p. 
186;  February  23,  1897,  Stats,  and  Amdts.  1897,  p.  15;  November 
23,  1906,  Extraordinary  Session  1906,  ch.  7;  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  561,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  431; 
February  19,  1909,  Stats,  and  Amdts.  1909,  ch.  29. 

See  Kerr's  Cyc.  C.  C  P.  for  10  pars,  annotation. 

65  C.  621  (cited  with  other  sections),  4  P.  664;  71  C.  461,  465, 
12  P.  493,  495    (applied  in  construing  §  283). 

See   amendment    to   §  7   C.    C. 

As  to  practice  where  holiday  falls  on  Sunday,  see  Kerr's  Cyc. 
C.  C.  P.   §  13   note  par.   1. 

Holidays  not  counted,  when. — See  Kerr's  Cyc.  C.  C.  P.  §  12 
note  par.  6;  and  §  13  and  note;   7  A.  C.  325. 

Last  daj'  falling  on  holiday. — See  Kerr's  Cyc.  C.  C.  P.  §  13  and 
note. 

Non-judicial  days — Holidays  and  Sundays  are.^ — See  Kerr's 
Cyc.   C.   C.   P.   §  134   and   note. 

Rule  does  not  apply  to  supreme  court. — See  Kerr's  Cyc.  C.  C. 
P.  §  13  note  par.  6;  or  to  mechanics'  liens,  §  4  note  par.  28,  and 
§  13  note  par.  9. 

Special  holidays  appointed  by  governor  are  without  legal  or 
binding  effect. — See  Kerr's  Stats,  and  Amdts.  1907  to  Cyc.  Codes 
(C.   C.   P.   pt.),    §  10;   also   Biennial   Supplement,    1909. 

§  11.  HOLIDAYS  FALLING  ON  SUNDAY.  If  the  first  day 
of  January,  the  twenty-second  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September, 
the  twelfth  day  of  October  or  the  twenty-fifth  day  of  Decem- 
ber fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  280;  repealed  by  Code  Commission,  Act 
March  8,  1901,  act  held  unconstitutional,  see  history,  §  5  ante: 
amended  February  19,  1909,  Stats,  and  Amdts.  1909,  ch.  29. 


PRELIMINARY  PROVISIONS.  §  12 

63  C.  346,  347  (applied  witli  §12);  145  C.  671,  677,  79  P.  354 
(applied). 

Last  day  falling  on  holiday. — See  Ken's  Cyc.  C.  C.  P.  §  13  and 
note. 

Monday  a  non-judicial  day  wlien  following  either  of  the 
holidays  named  in  the  above  section. — See  Kerr's  Cyc.  C.  C.  P. 
§  10  note  par.  3;  §  12  note  par.   6;   §  13  note  pars.  1,  4. 

§  12.  COMPUTATION  OF  TIME.  The  time  in  which  any 
act  provided  by  law  is  to  be  done  is  computed  by  excluding 
the  first  day  and  including  the  last,  unless  the  last  day  is  a 
holiday,  and  then  it  is  also  excluded. 

History:    Enacted    March    11,    1S72. 

See  Kerr's  Cyc.   C.   C.   P.   for   29   pars,   annotation. 

51  C.  514,  516  (construed  and  applied);  61  C.  331,  332  (applied 
with  §702);  61  C.  498,  506  (applied);  63  C.  346,  347  (applied 
witli  §11);  63  C.  417,  420,  421  (applied);  71  C.  461,  465,  12  P. 
493,  495  (applied  with  §§10,  13);  77  C.  310,  312,  19  P.  522,  523 
(applied);  82  C.  214,  217,  23  P.  14,  15  (cited  as  construed  51 
C.  516);  86  C.  122,  126,  24  P.  859,  860  (applied);  104  C.  515,  522, 
38  P.  900  (cited  in  computation  of  time  —  case  taken  out  of 
rule  of,  by  decision  118  Mass.  502,  19  A.  R.  470);  105  C.  173, 
182,  38  P.  715  (applied  as  to  sufficiency  of  notice  under  §  1373); 
112  C.  603,  610,  44  P.  1074  (applied  to  service  of  proposed  state- 
ment on  appeal);  122  C.  400,  401,  55  P.  139  (applied  to  service  of 
bill  of  exceptions);  124  C.  90,  95.  56  P.  790  (applied  in  com- 
puting limitation  of  action);  131  C.  590,  594,  595.  63  P.  1013 
(applied  to  filing  of  insolvency  proceedings);  136  C.  3,  4,  68 
P.  Ill  (applied  in  action  on  constable's  bond  under  §693);  150 
C.   289,   326,   88  P.   356    (applied   in   construing  §  473). 

As  to  computation  of  time,  see  note  7  A.  D.  250;  1  A.  C.  135; 
2   A.   C.   518;   7  A.   C.    325. 

As  to  publication  of  notice  for  specified  number  of  months, 
see  Kerr's  Cyc.  C.  C.  P.  §  12  note  par.   25;   §  413  and  note. 

Day.  —  See  "Year,   week   and  day,"  this  note. 

In  statute  of  limitations" — Computing.  —  See  Kerr's  Cyc.  C.  C. 
P.  §  8  note  pars.  18,  19;  §  13  note  par.  7;  §  359  and  note. 

Publfcation  on  Sunday  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  413 
and  note. 

Time  —  How  computed.  —  See  Kerr's  Cyc.  Pol.  C.  §§3255  et 
seq.  and  notes. 

"To"  —  Meaning  of  in  computation  of  time.  —  2  A.  C.  518. 

Year,  week,  and  day,  defined.  —  See  Kerr's  Cyc.  C.  C.  P.  §17 
and  note;  Kerr's  Cyc.  Pol.  C.  §§  3255  et  seq.  and  notes. 
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§§13,   14  CODE   OF  CTVTI.  PROCEDTTRE. 

§  13.  CERTAIN  ACTS  NOT  TO  BE  DONE  ON  HOLIDAYS. 

Whenever  any  act  of  a  secular  nature,  other  than  a  work  of 
necessity  or  mercy,  is  appointed  by  law  or  contract  to  be 
performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon 
the  day  appointed. 

History:    Enacted    March     11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

71  C.  461,  465,  12  P.  493,  495  (applied  with  §§10,  12);  110  C. 
547,  551,  42  P.'  1079  (applied  with  §11  C.  C);  121  C.  99,  100, 
53  P.  433  (applied  to  entering-  default);  136  C.  185,  193,  68  P. 
601  (applied  with  §  13  Pol.  C.  and  §  11  C.  C.  in  construing 
Wrig-ht  Act);  152  C.  532,  548,  93  P.  99,  106  (construed  with 
§§  73,  174). 

As  to  holidays,  see  25  Cent.  Dig-,  col.  2109,  §§  2-5. 

Sunday  being  the  last  day  on  which  to  perform  an  act 
required  or  permitted  by  the  codes  or  statutes,  it  may  be  per- 
formed on  the  succeeding  secular  day. — See  Kerr's  Cyc.  C.  C.  P. 
§  11  note  par.  3;   §  12  par.  6.     See  also  7  A.  C.   325. 

§  W.  «  SEAL  "  DEFINED.  When  the  seal  of  a  court,  public 
officer,  or  person  is  required  by  law  to  be  affixed  to  any  paper, 
the  word  "  seal  "  includes  an  impression  of  such  seal  upon  the 
paper  alone  as  well  as  upon  wax  or  a  wafer  affixed  thereto. 

Hi.story:    Enacted    March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

As  to  signatures,  see  Kerr's  Cyc.  C.  C.  P.  §  17  note  pars.  14-17. 

Court  seals.  —  See  Kerr's  Cyc.  C.  C.  P.  §§147-153,  1929-1934 
and  notes. 

Distinction  between  sealed  and  unsealed  instruments  abol- 
ished.—  See  Kerr's  Cyc.  C.  C.   §1629  and  note. 

Manner  of  making.  —  See  Kerr's  Cyc.  C.  C.  P.  §  1931  and  note. 

Private  seals  abolishea.  —  See  Kerr's  Cyc.  G.  C.  §1629  and 
note. 

Seals  for  private  writings.  —  See  Kerr's  Cyc.  C.  C.  P.  §1929 
and  note. 

Seals  —  Generally.  —  See  Kerr's  Cyc.  C.  C.  P.  §§147-153,  1929- 
1C34  and   notes;   1  L.   861;   4   L.   41;    5  L.   596;   11   L.   833. 
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PRELIMINARY  PROVISIONS.  §§  15-17 

§  15.  JOINT  AUTHORITY.  Words  giving  a  joint  authority 
to  three  or  more  public  officers  or  other  persons  are  construed 
as  giving  such  authority  to  a  majority  of  them,  unless  it  is 
otherwise  expressed  in  the  act  giving  the  authority. 

History:    Enacted    March     11,    1872. 

63  C.  257,  258  (applied);  2  C.  A.  453,  459,  83  P.  5S0  (applied 
with    §  12   C.    C.   and   §  17   subd.   7   Pen.   C). 

§  16.    ^VOIIDS    AND    PHRASES.     [CONSTRUCTION    OF.] 

Words  and  plirases  are  construed  according  to  the  con- 
text and  the  approved  usage  of  the  language;  but  tech- 
nical words  and  phrases,  and  such  others  as  have  acquired 
a  peculiar  and  appropriate  meaning  in  law,  or  are  defined  in 
the  succeeding  section,  are  to  be  construed  according  to  such 
peculiar  and  appropriate  meaning  or  definition. 
History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

92  C.  239,  245,  28  P.  341,  342  (applied  in  construing  "<!lisor"); 
130  C.  574,  577,  62  P.  1064  (applied  in  construing  "wilful"  acts 
of  arresting-  officer);  131  C.  291,  293,  63  P.  469  (applied  in  con- 
struing "claim"  of  widow);  146  C.  728,  733,  81  P.  119  (applied 
with  §  13  C.  C.  in  construing  amendment  of  1900  to  §  18,  art.  xi., 
Const.). 

In  contracts  —  Meaning  to  be  given  to  words.  —  See  Kerr's 
Cyc.  C.  C.  P.  §  1861  and  note;  Kerr's  Cyc.  C.  C.  §§  1644,  1645  and 
notes;  also  2  W.   &  P.   1514-1530. 


§  17.  WORDS  AND  TERMS  DEFINED.  Words  used  in  this 
code  in  the  present  tense  include  the  future  as  w-ell  as  the 
present;  words  used  in  the  masculine  gender  include  the 
feminine  and  neuter;  the  singular  number  includes  the 
plural,  and  the  plural  the  singular;  the  word  "person" 
includes  a  corporation  as  well  as  a  natural  person;  the  word 
"  county  "  includes  "  city  and  county  ";  writing  includes  print- 
ing and  typewriting;  oath  includes  affirmation  or  declaration; 
and  every  mode  of  oral  statement,  under  oath  or  affirmation, 
is  embraced  by  the  term  "  testify,"  and  every  written  one  in 
the  term  "depose";  signature  or  subscription  includes  mark, 
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§  17  CODE   OF  CIVIL  PROCEDURE. 

when  the  person  cannot  write,  his  name  being  written  near 
it  by  a  person  who  writes  his  own  name  as  a  witness; 
provided,  that  when  a  signature  is  by  mark  it  must,  in  order 
that  the  same  may  be  acknowledged  or  may  serve  as  the 
signature  to  any  sworn  statement,  be  witnessed  by  two  per- 
sons who  must  subscribe  their  own  names  as  witness  thereto. 
[Signification  of  irords.]  The  following  words  have  in 
this  code  the  signification  attached  to  them  in  this  section, 
unless  otherwise  apparent  from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  personal 
property; 

2.  The  words  "  real  property  "  are  coextensive  with  lands, 
tenements,  and  hereditaments; 

3.  The  words  "  personal  property  "  include  money,  goods, 
chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word  "  month "  means  a  calendar  moi\th,  unless 
otherwise  expressed; 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "  writ "  signifies  an  order  or  precept  in  writ- 
ing, issued  in  the  name  of  the  people,  or  of  a  court  or 
judicial  officer;  and  the  word  "process"  a  writ  or  summons 
issued  in  the  course  of  judicial  proceedings; 

7.  The  word  "  state,"  when  applied  to  the  different  parts 
of  the  United  States,  includes  the  District  of  Columbia  and 
the  territories;  and  the  words  "United  States"  may  include 
the  district  and  territories; 

8.  The  word  "  section "  whenever  hereinafter  employed, 
refers  to  a  section  of  this  code,  unless  some  other  code  or 
statute  is   expressly  mentioned; 

9.  The  word  "  affinity  "  when  applied  to  the  marriage  re- 
lation, signifies  the  connection  existing  in  consequence  of 
marriage,  between  each  of  the  married  persons  and  the 
blood  relatives  of  the  other. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  280;  by  Code  Commission,  Act  March  8, 
1901,  act  held  unconstitutional,  see  history,  §  5  ante;  amend- 
ment re-enacted  March  13,  1903,  Stats,  and  Amdts.  1903,  pp. 
134-135. 
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PRELIMINARY  PROVISIONS.  §  18 

See  Kerr's  Cyc.  C.  Q.  P.  for   23   pars,  annotation. 

54  C.  178  (cited  with  other  sections  applied);  66  C.  288,  289, 
5  P.  530  (applied  in  construing  §803);  121  C.  582,  586,  54  P.  87 
(applied  in  construing  declaration  of  homestead);  131  C.  85, 
89,  63  P.  153  (applied  subd.  3  in  holding  note  personal  property 
subject  to  seizure  on  execution);  135  C.  572,  574,  67  P.  1034 
(applied);  136  C.  673,  674,  69  P.  415  (applied  in  construing  §941 
as  allowing  of  two  appellants);  142  C.  529,  539,  76  P.  243  (applied 
subds.  2,  3  with  §14  subds.  2,  3  C.  C);  146  C.  119,  122,  79  P. 
846  (applied  in  construing  §2051);  152  C.  249,  255,  92  P.  486, 
489    (applied  in  construing  §  941). 

As  to  definition  of  notice,  see  Kerr's  Cyc.  Pol.  C.  §  4175  and 
note;  also  5  W.  &  P.  4840. 

As  to  definition  of  process,  see  Kerr's  Cyc.  Pol.  C.  §  4175  and 
note;  also  6  W.  &  P.  5643. 

As  to  definition  of  words  used  in  boundaries,  see  Kerr's  Cj"c. 
Pol.  C.  §§  3903-3907  and  notes. 

A  day  —  As  to  meaning  of,  see  Kerr's  Cyc.  C.  C.  P.  §  12  note 
pars.  9-11;  2  W.  &  P.  1832. 

A  month  —  As  to  meaning  of,  see  Kerr's  Cyc.  C.  C.  P.  §12 
note  pars.  13-16;  5  W.  &  P.  4574. 

A  year  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  12  par.  17;  8  W.  &  P. 

A  week  —  As  to  meaning  of,  see  Kerr's  Cyc.  C.  C.  P.  §  12 
par.  12;  8  W.  &  P.  7427. 

Action,  as  used  in  title  relating  to  limitations  (Kerr's  Cyc. 
C.  C.  P.  §§  312-363),  includes  a  special  proceeding  of  a  civil 
nature.  —  See  Kerr's  Cyc.  C.  C.  P.  §  363  and  note. 

Notice  defined.  —  See  Pol.  C.  §4175;  5  W.  &  P.  4840. 

Process  defined.  —  See  Pol.  C.  §4175;  6  W.  &  P.  5643. 

Words  used  in  boundaries  —  As  to,  see  Kerr's  Cyc.  Pol.  C. 
§§3,  903-907  and  notes. 

§18.  STATUTES,  ETC.,  Ii\tONSISTENT  WITH  CODE 
KEPEALED.  No  statute,  law,  or  rule  is  continued  in  force, 
because  it  is  consistent  with  the  provisions  of  this  code  on 
the  same  subject;  but  in  all  cases  provided  for  by  this  code, 
all  statutes,  laws,  and  rules  heretofore  in  force  in  this  state, 
whether  consistent  or  not  with  the  provisions  of  this  code 
unless  expressly  continued  in  force  by  it,  are  repealed  and 
abrogated.  This  repeal  or  abrogation  does  not  revive  any 
former  law  heretofore  repealed,  nor  does  it  affect  any  right 
already  existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  code  provided;  nor  does  it 
affect  any  private  statute  not  expressly  repealed, 
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§§  19,   20  CODE  OP  CIVIL  PROCEDURE. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  act  lield  unconstitutional,  see  his- 
tory,   §  5    ante. 

See   Kerr's  Cyc.   C.   C.   P.   for   3  2   pars,   annotation. 

47  C.  58,  59  (applied  with  §  8);  49  C.  596,  597  (construed);  63  C. 
578,  580  (cited);  64  C.  5,  8,  27  P.  788,  789  (cited);  64  C.  233,  234 
(applied  in  connection  with  §19  Pol.  C),  242  (applied  in  con- 
struing section  including  former  statute),  30  P.  806,  807,  810; 
64  C.  256,  258,  30  P.  813  (applied  in  construing  §1881);  65  C. 
301.  303,  4  P.  17  (applied);  73  C.  265,  269,  14  P.  833,  835  (applied); 
75  C.  496,  499,  17  P.  446.  448  (applied);  93  C.  421,  424,  29  P. 
34,  35   (cited). 

As  to  effect  of  codes  on  prior  statutes,  see  Kerr's  Cyc.  C.  C.  P. 
§  8  and  note. 

As  to  effect  of  codes  on  statutes  of  limitations,  see  Kerr's 
Cyc.  C.  C.  P.  §  9  and  note. 

As  to  retroactive  effect  of  code,  see  Kerr's  Cyc.  C.  C.  P. 
§  3  and  note. 

As  to  statutes  construed  in  force,  see  Kerr's  Cyc.  Pol.  C.  §§  18, 
19   and   notes. 

As  to  vested  rights,  see  Kerr's  Cyc.  C.  C.  P.  §8  and  note; 
and  Kerr's  Cyc.  Pol.  C.   §  8  and  note. 

§  19.    THIS    ACT,    HOW    CITED,    ENUMERATED,    ETC. 

This  act,  whenever  cited,  enumerated,  referred  to,  or  amended, 
may  be  designated  simply  as  "  The  Code  of  Civil  Procdure," 
adding,  when  necessary,  the  number  of  the  section. 
History:    Enacted  March   11,  1872. 

As  to  amendments  to  code  —  Method  of  making,  see  Kerr's 
C.  C.  P.   §  19  note  par.   1,  and  introductory  note   to  Pt.   I. 

Same  —  Effect  on  unchanged  portion.  —  See  Kerr's  Cyc.  C.  C. 
P.    §  19   note   par.   2. 

§20.  JUDICIAL  REMEDIES  DEFINED.  Judicial  reme- 
dies are  such  as  are  administered  by  the  courts  of  justice, 
or  by  judicial  officers  empowered  for  that  purpose  by  the 
constitution  and  statutes  of  this  state. 

History:    Enacted  March   11,   1872. 

71  C.  395,  397  (miscited  as  §§20,  61  for  §2061);  135  C.  12,  14, 
66  P.  846  (applied);  3  C.  A.  626,  630,  86  P.  904  (cited  with  §§21, 
22,  23  in  construing  §963);  128  U.  S.  53,  89,  32  L.  ed.  415,  424, 
9  Sup.  Ct.  Rep,  30  (applied  with  §§  21,  22,  23  in  construing  §§  372, 
373). 
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PRELIMINARY   PROVISIONS.  §§  21-23 

§21.  DIVISION  OF  JUDICIAL  REMEDIES.  These  reme- 
dies are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

^r  IILstory:    Enacted  Marcli   11,  1S72. 

118  C.  660,  661,  663.  50  P.  768  (cited);  135  C.  12,  14,  66  P.  846 
(applied);  2  C.  A.  726,  728,  84  P.  242  (cited  in  denying  appeal- 
ability of  habeas  corpus);  3  C.  A.  626,  630,  86  P.  904  (cited  witii 
§§20,  22,  23  in  construing-  §963);  28  F.  223,  224  (construed  and 
applied  with  other  sections);  128  U.  S.  53,  89,  32  L.  ed.  415,  424, 
9  Sup.  Ct.  Rep.  30  (applied  witli  §§  20,  22,  23  In  construing  §§  372, 
373). 

§22.  ACTION  DEFINED.  An  action  is  an  ordinary  pro- 
ceeding in  a  court  of  justice  by  which  one  party  prosecutes 
another  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a 
public  offense. 

Hi-story:    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.   P.  for  28  pars,  annotation. 

72  C.  335,  339,  13  P.  880,  882  (applied);  73  C.  452,  455,  2  A.  S. 
82,  15  P.  82,  84  (applied);  88  C.  374,  379,  26  P.  206,  207  (applied); 
89  C.  101,  106.  26  P.  639,  640  (applied);  99  C.  167,  170,  37  A.  S. 
45,  33  P.  864,  865  (cited);  117  C.  382,  387,  49  P.  354  (applied); 
118  C.  334,  341,  50  P.  656  (applied);  118  C.  660,  661,  662,  663, 
50  P.  768  (applied);  135  C.  12,  14,  66  P.  846  (cited);  138  C.  579, 
581.  71  P.  1123.  1136  (cited  in  construction  of  §§  394,  395);  2  C.  A. 
726.  728,  84  P.  242  (cited  with  other  sections  in  denying  appeal- 
ability of  habeas  corpus);  3  C.  A.  626,  630,  86  P.  904  (cited  with 
§§20,  21,  23  in  construing  §963);  28  F.  223,  224  (applied  with 
other  sections);  128  U.  S.  53,  89,  32  L.  ed.  415,  424,  9  Sup.  Ct. 
Rep.   30    (applied   with    §§20,   21,   23   in   construing   §§372.    373). 

§23.  SPECIAL  PROCEEDING  DEFINED.  Every  other 
remedy  is  a  special  proceeding. 

Hi«tor>-:    Enacted  March   11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

88  C.  374.  379,  26  P.  206,  207  (cited  in  construing  §  1664);  89  C. 
101,  106,  26  P.  639,  640  (applied);  92  C.  239,  248,  28  P.  341.  343 
(cited  in  construction  of  §4191  Pol.  C);  117  C.  382.  387.  49  P. 
354    (construed);    118    C.    334.    341.    50    P.    656    (cited    witli    other 
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sections):  118  C.  660,  661,  662,  663,  50  P.  768  (applied);  127 
C.  560,  561,  60  P.  437  (applied);  135  C.  12,  14,  66  P.  846  (applied); 
138  C.  579,  71  P.  1123  (applied  without  citation);  141  C.  96,  98. 
74  P.  696  (applied);  2  C.  A.  726,  728,  84  P.  242  (cited  with 
other  sections  in  denying  appealability  of  habeas  corpus);  3  C. 
A.  626,  630,  86  P.  904  (cited  with  §§  20,  21,  22  in  construing 
§963);  28  F.  223,  224  (applied  with  other  sections);  128  U.  S. 
53,'  89,  32  L.  ed.  415,  424,  9  Sup.  Ct.  Rep.  30  (applied  with  §§  20, 
21,   22   in  construing   §§  372,   373). 

As  to  special  proceedings  —  Generally,  see  Kerr's  Cyc.  C.  C. 
P.  §§  52,  76,  1022,  1063  et  seq.  and  notes;  7  W.  &  P.  6586. 

As  to  special  proceedings  of  a  civil  nature,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1063  et  seq.  and  notes. 

§  24.    DIVISIONS  OF  ACTIONS.    Actions  are  of  two  kinds : 
-    1.  Civil;   and, 
2.  Criminal. 

HLstory:    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

2  C.  A.  726,  728,  84  P.  242  (cited  with  other  sections  in  deny- 
ing appealability   of  habeas   corpus). 

Civil  action  —  Form  of  discussed  in  Kerr's  Cyc.  C.  C.  P.  §307 
and  note. 

Criminal  action  —  Defined  and  provided  for  in  Kerr's  Cyc.  C. 
C.  P.  §  31  and  Kerr's  Cyc.  Pen.  C.  §  683  and  note. 

§  25.  CIVIL  ACTIONS  ARISE  OUT  OF  OBLIGATIONS  OR 
INJURIES.     A  civil  action  arises  out  of: 

1.  An  obligation; 

2.  An  injury. 

History:    Enacted  March   11,  1872. 

49  C.  465,  466  (construed);  99  C.  167,  170,  37  A.  S.  45,  33  P. 
864,  865  (cited);  118  C.  334,  341  (cited  with  other  sections 
applied),  50  P.  656;  139  C.  398,  405,  73  P.  174    (applied). 

§  26.  OBLIGATION  DEFINED.  An  obligation  is  a  legal 
duty,  by  which  one  person  is  bound  to  do  or  not  to  do  a 
certain  thing,  and  arises  from : 

1.  Contract;   or, 

2.  Operation  of  law. 

Hi.story:  Enacted  March  11,  1872;  amended  to  correspond 
with     §  1427    Civil    Code,    March     24,    1874,    Code    ^mdts.    1873-4, 
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p.    281;    repealed    by    Code    Commission,    Act    March    8,    ]90],    act 
held  unconstitutional,  see  history,  §  5  ante. 

99  C.  167,  170,  37  A.  S.  45,  33  P.  864,  865  (cited  with  other 
sections);   139  C.   398,   405,   73   P.   174    (applied). 

Obligation  —  As  to  what  constitutes,  see  Kerr's  Cyc.  C.  C. 
§§  1427,  1428  and  notes;   2  Obiter  Dig-.  356;  6  W.  &  P.  4878. 

§  27.    DIVISION  OF  IXJURIES.    An  injury  is  of  two  kinds: 

1.  To  the  person;   and, 

2.  To  property. 

IIi!4tory:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
§  5  ante. 

§28.  injuries' TO  TROPERTY.  An  injury  to  property 
consists  in  depriving  its  owner  of  the  benefit  of  it,  which  is 
done  by  taking,  withholding,  deteriorating,  or  destroying  it. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  liistory, 
§  5  ante. 

§29.  INJURIES  TO  THE  PERSON.  Every  other  injury  is 
an  injury  to  the  person. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  iMarch  8,  1901,  act  held  imconstitiitional,  see  liistory, 
§  5  ante. 

§  30.  CIVIL  ACTION,  BY  WHOM  PROSECUTED.  A  civil 
action  is  prosecuted  by  one  party  against  another  for  the 
enforcement  or  protection  of  a  right,  or  the  redress  or  pre- 
vention of  a  wrong. 

IlLstory:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 
109  C.  643,  655,  42  P.  428   (held  not  applicable). 
Action— Form    of    discussed    in    Kerr's    Cyc.    C.    C.    P.    S§  307 
et  sec|.  and  notes. 
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§31.  CRIMINAL  ACTIONS.  The  Penal  Code  defines  and 
provides  for  the  prosecution  of  a  criminal  action. 

Hlstors':  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
§  5  ante. 

Definition  of  criminal  action.  —  See  Pen.  C.  §  683. 

§  32.    CIVIL  AND  CRIMINAL  REMEDIES  NOT  MERGED. 

When  the  violation  of  a  right  admits  of  both  a  civil  and  crimi- 
nal remedy,  the  right  to  prosecute  the  one  is  not  merged  in 
the  other. 

History:     Enacted  March   11,   1872. 


PART  I. 

OF  COURTS  OF  JTSTU'E, 

Title  I.     Of  Their  Organization,  Jurisdiction  and  terms, 
§§  33-153. 
11.     Judicial  Officers,  §§  156-187. 

III.  Persons  Specially  Invested  with  l*owers  of  a 

Judicial  Nature,  §§  190-259. 

IV.  Ministerial    Officers    of    Courts    of    Justice, 

§§  262-274a. 
V.     Persons    Specially   Invested    with    .Ministerial 
Powers    Relating    to    Courts    of    Justice, 
§§  275-304. 
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TITLE  I. 

OF  THEIR  ORGANIZATION,  JURISDICTION,  AND  TERMS. 

Chapter  I.  Courts  of  Justice  in  General,  §§  33,  34. 

II.  Court  of  Impeachment,   §§  36-39. 

III.  Supreme  Court,   §§  40-57. 

IV.  Superior  Court.s,  §§  65-79. 
V.  Justices*  Courts,   §§  85-115. 

VI.      Police  Courts,  §  121. 
VII.     General   Provisions  Respecting^  Courts   of  Justice, 
§§  124-153. 


CHAPTER    I. 

COURTS    OF    JUSTICE    IN    GENERAL. 

§  33.     The  several  courts  of  this  state. 
§  34.     Courts  of  record. 

§  33.  THE  SEVERAL  COURTS  OF  THIS  STATE.  The  fol- 
lowing are  the  courts  of  justice  of  this  state: 

1.  The  court  of  Impeachment; 

2.  The  supreme  court; 

3.  The  superior  courts; 

4.  The  justices'  courts; 

5.  The  police  courts,  and  such  otlwr  inferior  courts  as  the 
legislature  may  establish  in  any  incorporated  city  or  town,  or 
city  and  county. 

[6.  District'  courts  of  appeal  are  provided  for  by  constitu- 
tional amendment  of  1904. — Henning's  General  Laws,  p.  Ixxx.] 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  21;  repealed  by  Code  Commission, 
Act  March  8,  1901,  act  held  unconstitutional,  see  history,  §  5 
ante. 

See  Kerr's     Cj'c.  C.  C.  P.  for  13  pars,  annotation. 
District  courts  of  appeal.  —  See  Hen.  G.  L.,   p.   l.xxx. 
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Jurisdiction  of  courts  —  Court  of  impeachment.  —  See  Kerr's 
Cyc.  C.  C.  P.  §S  36  et  seq.  and  notes. 

Justices'  courts.  —  See  Kerr's  Cyc.  C.  C.  P.  §§  85  et  seq.  and 
notes. 

Police  courts.  —  See  Kerr's  Cyc.  C.  C.  P.  §  121   and  note. 

Superior  courts.  —  See  Kerr's  Cyc.  C.  C.  P.  §§65  et  seq.  and 
notes. 

Supreme  court.- — See  Kerr's  Cyc.  C.  C.  P.  §§40  et  seq.  and 
notes. 

The  several  courts  —  The  judicial  powers  of.  —  See  Const. 
1879,  art.  VI,   §  1,   Hen.  G.   L.,  p.   Ixix. 

§34.  COURTS  OF  RECORD.  The  courts  enumerated  in 
the  first  three  subdivisions  of  the  last  preceding  section  are 
courts  of  record. 

History:  Enacted  March  11,  ISTlI;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  21;  repealed  by  Code  Commission, 
Act  March  8,  1901,  act  held  unconstitutional,  see  history,  |  5 
ante. 

See  Kerr's  Cyc.   C.  C.  P.  for  5  pars,  annotation. 

As  to  coiirt  seals,  see  Kerr's  Cyc.  C.  C.  P.  §§  147  et  seq.  and 
notes. 

As  to  what  constitutes  a  seal,  see  Kerr's  Cyc.  C.  C.  P.  §§  14  and 
note. 

Courts  of  record — -What  are  by  the  constitiition. — Const. 
1879,  art.  VI,  §  12,  Hen.  G.  L..,  p.  Ixx. 


CHAPTER    II. 

COURTS  OF  IMPEACHMENT. 

§  36.  Members    of   the   court. 

§  37.  Jurisdiction. 

§  38.  Officers  of  the  court. 

§  39.  Trial   of  impeachments  provided  for   in  Penal  Code. 

§  36.  MEMBERS  OF  THE  COURT.  Th3  court  of  impeach- 
ment is  the  senate;  when  sitting  as  such  court  the  senators 
shall  be  upon  oath;  and  at  least  two  thirds  of  the  members 
elected  shall  be  laecessary  to  constitute  a  quorum. 

History:  This  section  was  origrinally  §  35,  repealed  by  amend- 
ment of  ISSO    (see  introductory   note  to  this  chapter),  and  also 
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))y  Code  Commission  (tliey  seem  to  have  overlooked  tlie  fact  of 
previous  repeal),  Act  March  8,  1901,  act  held  unconstitutional, 
see  history,  §  5  ante.  Present  section  enacted  April  1.  1880,  Code 
Amdts.  ISSO   (C.  C.  P.  pt.),  p.  22. 

107  C.  117,  lis  (erroneously  cited  for  §  86),  40  P.  100  (cor- 
rectly cited).' 

Impeachment  courts  —  Constitutional  provisions  for.  —  See 
Const.   1879,  art.  IV,  §  17;  art.  VI,  §  1,  Hen.  G.  K,  pp.  Ixviii,  Ixxi. 

§37.  JURISDICTION.  The  court  has  jurisdiction  to  try 
impeachments,  when  presented  by  the  assembly,  of  the  gov- 
ernor, lieutenant-governor,  secretary  of  state,  controller,  treas- 
urer, attorney-general,  suveyor-general,  chief  justice  of  the 
supreme  court,  associate  justices  of  the  supreme  court,  and 
judges  of  the  superior  courts,  for  any  misdemeanor  in  office. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  22;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

As  to  jurisdiction  on  impeachment,  see  Const.  1879,  art.  IV, 
§  18,  Hen.  G.  L.,  p.  Ixxi. 

Who  liable  to  impeachment- — ^Constitutional  provisions. — See 
Const.  1879,  art.  IV,  §  4,  Hen.  G.  L.,  p.  Ixix. 

§38.  OFFICERS  OF  THE  COURT.  The  officers  of  the 
senate  are  the  officers  of  the  court. 

History;  Enacted  as  §37  March  11,  1872;  renumbered  §38  in 
amendment  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  22; 
repealed  by  Code  Commission,  Act  March  8,  1901,  act  held  uncon- 
stitutional, see  history,   §  5  ante. 

See  Kerr's  Cyc.  Pen.  C.  §§  10,  737-753  and  notes. 

§39.  TRIAL  OF  IMPEACHMENTS  PROVIDED  FOR  IN 
PENAL  CODE.  Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 

History:  Enacted  March  11,  1872,  and  numbered  §38;  number 
changed  to  §  39  by  amendment  April  1,  1880.  Code  Amdts.  1880 
(,C.  C.  P.  pt.),  p.  22;  repealed  by  Code  Commission,  Act  March  8, 
1901,  act  held  unconstitutional,  see  liistory,   §  5  ante. 

See  Kerr's  Cyc.  Pen.  C.  §  737  et  seq.  and  notes. 
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CHAPTER    III. 

SUPREME  COURT. 

§  40.  Justices,  elections,  and  terms  of  office. 

§  41.  Computation  of  years  of  office. 

§  42.  Vacancies. 

§  43.  Departments. 

§  44.  Apportionment  of  business. 

§  45.  Court  in   bank. 

§  46.  Absence   or   disabllitj-   of   chief  justice. 

§  47.  Sessions. 

§  48.  Adjournments. 

§  49.  Decisions  In   writing. 

§  50.  Jurisdiction  of  two  kinds. 

§  51.  Original   jurisdiction. 

§  52.  Appellate  jurisdiction. 

§  53.  Powers  In  appealed  cases. 

§  54.  Concurrence  necessary  to  transact  business. 

§  55.  Transfer  of  books,  papers,  and  actions. 

§  56.  Remittiturs  in  transferred  cases. 

§  57.  Appeals    in    probate    proceedings    and    contested    election 
cases. 

§40.  JUSTICES,  ELECTIONS,  AND  TERMS  OF  OFFICE. 

The  supreme  court  shall  consist  of  a  chief  justice,  and  six 
associate  justices,  who  shall  be  elected  by  the  qualified  elec- 
tors of  the  state  at  large,  at  the  general  state  elections  next 
preceding  the  expiration  of  the  terms  of  office  of  their  pre- 
decessors respectively,  and  hold  their  oflices  for  the  term  of 
twelve  years  from  and  after  the  first  Monday  after  the  first 
day  of  January  next  succeeding  their  election;  provided,  that 
of  the  justices  elected  at  the  general  state  election  of  eighteen 
hundred  and  seventy-nine,  the  chief  justice  shall  go  out  of 
office  at  the  end  of  eleven  years,  and  the  six  associate  jus- 
tices shall  have  so  classified,  or  shall  so  classify  themselves, 
by  lot,  that  two  of  them  shall  go  out  of  office  at  the  end  of 
three  years,  two  of  them  at  the  end  of  seven  years,  and  two 
of  them  at  the  end  of  eleven  years  from  the  first  Monday 
after  the  first  day  of  January,  eighteen  hundred  and  eighty; 
and  an  entry  of  such  classification  shall  have  been,  or  shall 
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be  made  in  the  minutes  of  the  court  in  bank,  signed  by  them, 
and  a  duplicate  thereof  filed  in  the  office  of  the  secretary  of 
state. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.).  pp.  22-23;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  act  held  unconstitutional,  see  liistory, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.   for  9  pars,  annotation. 

Constitutional  provisions  regarding-  supreme  court.  —  See 
Const.   1879,   art.  VI,   §§  2,   3,   Hen.  G.  L.,  p.   Ixix. 

Eligibility  to  be  elected  or  appointed  to  be  a  justice  of  the 
supreme  court  is  regulated  by  §  156,  post. 

Jurisdiction  of  supreme  court  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  §§  50-53  and  notes. 

Supreme  court  always  open  for  tlie  transaction  of  business.  — 
See  Const.  1879,  art.  VI,  §  2,  Hen.  G.  L.,  p.  Ixxviil.  See  Kerr's 
Cyc.  C.  C.  P.   §  134  and  note. 

Vacancies,  absence,  or  inability  to  act  —  As  to-,  see  Kerr's 
Cyc.  C.  C.  P.  §§  42,  46  and  notes;  8  W.  &  P.  7259. 


§  41.  COMPUTATION  OF  YEARS  OF  OFFICE.  The  years 
during  which  a  justice  of  the  supreme  court  is  to  hold  office 
are  to  be  computed  respectively  from  and  including  the  first 
Monday  after  the  first  day  of  January  of  any  one  year  to  and 
excluding  the  first  Monday  after  the  first  day  of  January  of 
the  next  succeeding  year. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

56  C.  95,  101;  83  C.  Ill,  17  A.  S.  217,  23  P.  1,  7  L.  348;  114  C. 
168.   45   P.   1060,   34   L.   46. 

Terms  and  classifications  of  justices  of  supreme  court  are  pro- 
vided for  in  Constitution   1879,  art.  VI,   §  3,  Hen.  G.  L.,  p.  Ixxix. 

§  42.  VACANCIES.  If  a  vacancy  occur  in  the  office  of  a 
justice  of  the  supreme  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and  quali- 
fication of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;    and  the 
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justice  so  elected  shall  hold  the  office  for  the  remainder  of 
the  unexpired  term  of  his  predecessor. 

History:  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  23;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Absence  —  Of  chief  justice,  or  inability  of  —  As  to,  see  Kerr's 
Cyc.  C.  O.  P.  §  46  and  note. 

Pending  proceedings  not  affected  thereby.  —  See  Kerr's  Cyc. 
C.  C.  P.   §  184  and  note. 

Vacancy  —  Generally  —  As  to,  see  Const.  1879,  art.  VI,  §3, 
Hen.  G.  L.,  p.  Ixix:  Kerr's  Cyc.  Pol.  C,   §§  995   et  seq.  and  notes. 

Vacancy  in  office  of  Judge  —  As  to  generally,  see  29  Const. 
Dig.  §  30,  p.  1594;  §  31,  p.  1595;  8  W.  &  P.  7259. 

§  43.  DEPARTMENTS.  There  shall  be  two  departments  of 
the  supreme  court,  denominated  respectively  department  one 
and  department  two.  The  chief  justice  shall  assign  three  of 
the  associate  justices  to  each  department,  and  such  assign- 
ment may  be  changed  by  him  from  time  to  time;  provided, 
that  the  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  one  another  by  agree- 
ment among  themselves,  or  if  no  such  agreement  be  made,  as 
ordered  by  the  chief  justice. 

The  chief  justice  may  sit  in  either  department,  and  shall 
preside  when  so  sitting;  but  the  justices  assigned  to  each 
department  shall  select  one  of  their  number  as  presiding  jus- 
tice. 

Each  of  the  departineuts  shall  have  the  power  to  hear  and 
determine  causes  and  all  questions  arising  therein,  subject 
to  the  provisions  in  relation  to  the  court  in  bank. 

[Presence  and  concurrence  of  at  least  three  justices  neces- 
sary.] The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except 
such  as  may  be  done  at  chambers;  but  one  or  more  of  the 
justices  may  adjourn  from  time  to  time  with  the  same  effect 
as  if  all  were  present,  and  the  concurrence  of  three  justices 
shall  be  necessary  to  pronounce  a  judgment;  provided,  that  if 
three  do  not  concur,  the  cause  may  be  reheard  in  the  same 
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department,  or  transmitted  to  the  other  department,  or  to  the 
court  in  bank. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt. ). 
p.  23;  repealed  by  Code  Commission,  Act  Marcli  8.  1901.  act  liold 
unconstitutional,  see  liistory,  §  5  ante. 

See  Kerr's  Cyc.  C.   C.   P.   for   12  pars,   annotation. 

104  C.  133,  135  (erroneously  cited  for  §  43  Insolvent  Act  1880), 
37  P.   887    (correctly   cited). 

Adjournment  for  liolidays  by  supreme  court.  —  See  Kerr's  Cyc. 
C.  C.  P.  §§  134,  135  and  notes. 

Chambers  —  Powers  of  judges  at,  discussed  in  Kerr's  Cyc.  C.  C. 
P.  §  165  and  note;  2  Obiter  Dig.  833. 

Constitutional  i>rovisions  are  found  in  Const.  1879,  art.  VI,  §  2, 
TTen.   G.   I^.,   p.   Ixix. 

§  44.  APPORTIONMENT  OF  BUSINESS.  The  chief  justice 
shall  apportion  the  business  to  the  departments,  and  may,  in 
his  discretion,  order  any  cause  pending  before  the  court  to 
be  heard  and  decided  by  the  court  in  bank.  The  order  may 
be  made  before  or  after  judgment  pronounced  by  a  depart- 
ment; but  when  a  cause  has  been  allotted  to  one  of  the 
departments  and  a  judgment  pronounced  therein,  the  order 
must  be  made  within  thirty  days  after  such  judgment,  and 
concurred  in  by  two  associate  justices;  and  if  so  made,  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 

[Orderiug  hearing  in  bank.]  Any  four  justices  may,  either 
before  or  after  judgment  by  a  department,  order  a  cause  to 
be  heard  in  bank.  If  the  order  be  not  made  within  the  time 
above  limited,  the  judgment  shall  be  final;  provided,  that  no 
judgment  by  a  department  shall  become  final  until  the  expi- 
ration of  the  period  of  thirty  days  aforesaid,  unless  approved 
by  the  chief  justice  in  writing,  with  the  concurrence  of  two 
associate  justices. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  23;  repealed  by  Code  Commission,  Act  Marcli  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

Constitutional  provisions  are  found  in  Const.  1879.  art.  VT,  §  2, 
Hen.  G.  1^.,  p.  Ixxviii. 

Hearing  in  liank  —  Rule  regarding,  144  C.  p.  lii,  sulid.  1  of 
Rule  xxviii   (old  rule  130  C.  p.  xlviii,  Rule  No.  30). 
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§  45.  COURT  IN  BANK.  The  chief  justice  or  any  four  jus- 
tices may  convene  the  court  in  bank  at  any  time,  and  the 
chief  justice  shall  be  the  presiding  justice  of  the  court  when 
so  convened.  The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four  justices 
present  at  the  argument  shall  be  necessary  to  pronounce  a 
judgment  in  the  court  in  bank;  provided,  that  if  four  justices 
so  present  do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument,  but  to 
render  a  judgment  a  concurrence  of  four  justices  shall  be 
necessary;  and  every  judgment  of  the  court  in  bank  shall  be 
final,  except  in  cases  in  which  no  previous  judgment  has  been 
rendered  in  one  of  the  departments,  and  in  such  cases  the 
judgment  of  the  court  in  bank  shall  be  final,  unless  within 
thirty  days  after  such  judgment  an  order  be  made  in  writing, 
signed  by  five  justices,  granting  a  rehearing. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  24;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

72  C.  535,  540,  14  P.  180,  359  (applied);  81  C.  408,  460,  466,  470, 
472,  475,  477,  480,  21  P.  976,  22  P.  742,  1028,  1030,  1031,  1032, 
1033,  1034,  6  L.  594  (construed  and  applied);  148  C.  172,  177 
(applied),  82  P.  772. 

§  46.     ABSENCE  OR  DISABILITY  OF  CHIEF  JUSTICE.    In 

case  of  the  absence  of  the  chief  justice  from  the  place  at 
which  the  court  in  bank  is  held,  or  his  inability  to  act,  the 
associate  justices  shall  select  one  of  their  own  number  to 
perform  the  duties  and  exercise  the  powers  of  the  chief  jus- 
tice during  such  absence  or  inability  to  act. 

History:  Enacted  April  1,  1880,  Code  Amdts.  18S0  (C.  C.  P.  pt.), 
y-).  24;  repealed  by  Code  Commission,  Act  Marcli  8,  1901,  act 
held  unconstitutional,  see  history,  S  5  ante. 

Constitutional  provision  requires  the  chief  justice  to  preside 
in  department  where  he  sits;  other  departments  to  select  one  of 
their  niimber  to  preside.  — See  Const.  1879,  art.  VI,  §2,  Hen. 
G.  L.,  p.  Ixxviii. 
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§  47.  SESSIONS.  The  supreme  court  shall  always  be  open 
for  the  transaction  of  business.  It  shall  hold  regular  ses- 
sions for  the  hearing  of  causes,  either  in  bank,  or  in  one  or 
both  of  its  departments,  at  the  capital  of  the  state,  commenc- 
ing on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  commenc- 
ing on  the  second  Mondays  of  January  and  third  Mondays  of 
July;  and  at  the  city  of  Los  Angeles,  commencing  on  the 
first  Mondays  of  April  and  second  Mondays  of  October;  and 
special  sessions  at  either  of  the  above-named  places  at  such 
other  times  as  may  be  prescribed  by  the  justices  thereof. 

[Expenses,  etc. — Booms.]  The  justices  and  officers  of  the 
supreme  court  shall  be  allowed  their  actual  traveling  expenses 
in  going  to  and  from  their  respective  places  of  i-esidence  upon 
the  business  of  the  court,  or  to  attend  its  sessions.  If  proper 
rooms  in  which  to  hold  the  court,  and  for  the  accommodation 
of  the  officers  thereof,  are  not  provided  by  the  state,  together 
with  attendants,  furniture,  fuel,  lights,  and  stationery,  suit- 
able and  sufficient  for  the  transaction  of  business,  the  court, 
or  any  three  justices  thereof,  maj^  direct  the  clerk  of  the 
supreme  court  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of  the 
state  treasury,  for  which  expenses,  and  to  defray  the  travel- 
ing expenses  of  the  justices  and  officers  of  the  supreme  court 
above  mentioned,  a  sufficient  sum  shall  be  annually  appro- 
priated out  of  any  funds  in  the  state  treasury  not  otherwise 
appropriated.  The  moneys  so  appropriated  shall  be  subject 
to  the  order  of  the  clerk  of  the  supreme  court,  and  be  by 
him  disbursed  on  proper  vouchers,  and  the  same  shall  be 
accounted  for  by  him  in  annual  settlements  with  the  controller 
of  state  on  the  first  Monday  of  December  of  each  year. 

HLstory:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  24.  By  Act  March  8,  1878  (Code  Amdts.  1877-8.  p.  22),  a  new 
section  was  added,  numbered  §  51,  providing  for  tlie  payment  of 
the  traveling  expenses  of  the  justices  of  the  supreme  court. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

74  C.   C0.1,   on.-),   600,   007,  f.  A.  S.  470,   10   P.   507    (applied). 
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Always  open  —  Supreme  court  is,  for  the  transaction  of  busi- 
ness.—  Const.  1879,  art.  VI,  §  2,  Hen.  G.  L.,  p.  Ixxviil.  See  Kerr's 
Cyc.  C.  C.  P.  §  134  and  note. 


§  48.  ADJOURNMENTS.  Adjournments  from  day  to  day,  or 
from  time  to  time,  are  to  be  construed  as  recesses  in  the  ses- 
sions, and  shall  not  prevent  the  court,  or  either  of  its  depart- 
ments, from  sitting  at  any  time. 

Hi-stopy:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

Constitutional  provision. — See  Const.  1879,  art.  VI,  §2,  Hen. 
G.  L..,  p.  Ixxviii. 

Terms  of  justices'  courts- — As*  to,  see  Kerr's  Cyc.  C.  C.  P. 
§S  88,    104   and   notes. 

Terms  of  superior  court.  —  See  Kerr's  Cyc.  C.  C.  P.  §74  and 
note. 

Terms  of  the  supreme  court  are  abolished. -^  See  Kerr's  Cyc. 
C.  C.  P.  §  74  and  note. 

§  49.    DECISIONS  IN  WRITING.     In  the  determination  of 

causes,   all   decisions   of   the   supreme   court   in   bank,   or  in 

departments,  shall  be  given  in  writing,  and  the  grounds  of 
the  decision  shall  be  stated. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitiitional,  see  history,  §  5  ante. 

Constitutional  provision. — -See  Const.  1879.  art.  VI,  §2,  Hen. 
G.  Ij.,  p.  Ixxviii. 


§50.  JURISDICTION  OF  TWO  KINDS.  The  jurisdiction 
of  the  supreme  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  lield 
unconstitvitional,   see  history,   §  5  ante. 
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§51.  ORIGINAL  JURISDICTIOX.  In  the  exercise  of  its 
original  jurisdiction  the  supreme  court  shall  have  power  to 
issue  writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus;  and  it  shall  also  have  power  to  issue  all  other  writs 
necessary  and  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  23   pars,  annotation. 

81   C.   608,    616,   22   P.   967,   969    (cited  dis.   op.   Thornton,   J.). 

Abolition  of  certain.  —  See  Kerr's  Cyc.  C.  C.  P.  §  802  and  notes. 

Certiorari  —  Writ  of  —  As  to,  see  generally  Kerr's  Cyc.  C.  C. 
P.    §§54,    76,    165,    10&7,    1102,    1108-1110    and   notes. 

Constitutional  provisions.  —  See  Const.  1879,  art.  VI,  §4,  Hen. 
(j.  1j.,  p.  Ixxix. 

Granting  by  single  j\idge  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  54  and  note. 

Habeas  corpus  —  Writ  of  —  Generally. —  See  Kerr's  C.  C.  P. 
§§  54,  76,   165,  and  Kerr's  Cyc.  Pen.  C.   §§  1473  et  seq. 

Hearing  in  chambers  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §1108 
and   note. 

Injunctions  —  Generally. — See  Kerr's  Cyc.  C.  C.  P.  §§54,  76, 
165,   356,  525,   745,  1341  and  notes. 

Same  —  Issuance  of. —  See  Kerr's  Cyc.  C.  C.   P.   §54. 

Mandamus  —  Generally.  —  See  Kerr's  Cyc.  C.  C.  P.  §§54,  76, 
165,   1084,    1108-1110  and  notes. 

Ne  Exeat— Abolished.  —  See  Kerr's  Cyc.  C.  C.  P.  §24  note 
par.   4,  also   §  478. 

Procedendo  —  Generally.- — See  Kerr's  Cyc.  C.  C.  P.  §129 
note;  also  Supreme  Court  Rules,  rule  No.  26,   144  C.,  p.  1. 

■Quo  warranto  —  Writ  of  abolished.  —  See  Kerr's  Cyc.  C.  C.  P. 
§§  802,   803  and  notes. 

Scire  facias  —  Abolished.  —  See  Kerr's  Cyc.  C.  C.  P.  §802  and 
note. 

Service  by  telegraph  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §1017 
and   note. 

Writ  —  Defined.  —  See  Kerr's   Cyc.   C.   C.    P.    §17    note. 

§52.  APPELLATE  JURISDICTION.  The  supreme  court 
shall  have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  justices' 
courts. 
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2.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings  in 
insolvency,  actions  to  prevent  or  abate  a  nuisance,  and  in  all 
such  probate  matters  as  may  be  provided  by  law. 

4.  In  all   special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or  infor- 
mation, in  a  court  of  record,  on  questions  of  law  alone. 

Hi.story:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  25,  modification  of  original  §  44;  repealed  by  Code  Commission, 
Act  March  8,  1901,  act  held  unconstitutional,  ^ee  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.   P.  for  103  pars,  annotation. 

60  C.  113,  115  (applied);  60  C.  653,  654  (construed);  67  C.  185, 
212,  7  P.  456,  635,  8  P.  709  (applied);  118  C.  474,  484,  485,  50  P. 
644,  645  (applied);  134  C.  611,  612  (applied  with  §57),  66  P. 
874;  152  C.  261,  266,  267  (sub.  4  applied  with  §  939),  92  P. 
481,  483. 

Appeal  —  Procedure  in  —  Generally.  —  See  Ken's  Cyc.  C.  C. 
P.    §§  936-959  and  notes. 

Appeals  in  general.  —  See  Kerr's  Cyc.  C.  C.  P.  §§936  et  seq. 
and  notes. 

Appeals  to  supreme  court.  —  See  Kerr's  Cyc.  C.  C.  P.  §§963 
et  seq.  and  notes. 

Appellate  jurisdiction. — -Const.  1879,  art.  VI,  §4,  Hen.  G.  L., 
p.  Ixxix. 

§  53.  POUERS  IN  APPEALED  CASES.  The  supreme  court 
may  (1)  affirm,  (2)  reverse,  or  (3)  modify  any  judgment  or 
order  appealed  from,  and  may  (4)  direct  the  proper  judgment 
or  order  to  be  entered,  or  (5)  direct  a  new  trial  or  (6)  fur- 
ther proceedings  to  be  had. 

The  decision  of  the  court  shall  be  given  in  writing,  and  in 
giving  its  decision,  if  a  new  trial  he  granted,  the  court  shall 
pass  upon  and  determine  all  the  questions  of  law  involved  in 
the  case,  presented  upon  such  appeal,  and  necessary  to  the 
final  determination  of  the  case. 

Judgment  in  appealed  cases  shall  be  remitted  to  the  court 
from  which  the  appeal  was  taken. 
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History:  Enacted  by  amendatory  Act  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  25,  held  constitutional;  see  intro- 
ductory note  Part  I,  ante;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  119,  held  unconsti- 
tutional, see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  380  pars,  annotation. 

60  C.  467,  471  (construed  and  applied),  44  A.  R.  61;  81  C.  408, 
465  (applied),  21  P.  976,  22  P.  742,  1028,  1030,  6  L.  594;  118  C. 
468,  469  (applied),  50  P.  546;  132  C.  283,  285  (applied),  64  P.  285; 
150  C.   238,   251    (applied   to  order  of  new   trial).   88  P.   911. 

As  to  costs  on,  see  Kerr's  Cyc.  C.  C.  P.   §  1027  and  note. 

As  to  costs  on  modification,  see  Kerr's  Cyc.  C.  C.  P.  §  1027  and 
note. 

As  to  exceptions  —  Necessity  for,  to  errors  of  law,  irregu- 
larities, etc.,  see  Kerr's  Cyc.  C.  C.  P.   §  646  and  note. 

As  to  holding-  of  courts  being-  legal,  see  Kerr's  Cyc.  C.  C.  P. 
S  77  and  note. 

As  to  jurisdiction  of  court,  foreign  or  domestic,  sec  post 
§  1963. 

As  to  perfornifince  of  official  duty,  and  its  regularity,  see  post 
§  1963  subd.  15. 

As  to  regularity  of  service  of  summons,  see  Kerr's  Cyc.  C.  C. 
P.  §  415  and  note. 

Abatement  ^ — By  deatli,  marriage,  etc.  —  See  Kerr's  Cyc.  C.  C. 
P.  §  385  and  note. 

Amendments  —  In  supreme  court,  not  allowed,  when.  —  See 
Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 

Bankrupt  may  prosecute  appeal  in  name  of  assignee,  notwith- 
standing bankruptcy.  —  See  Kerr's  Cyc.  C.  C.   P.  §385  and  note. 

Costs  —  On  modification  of  judgment.  —  See  post  §1027  and 
note. 

Death  or  disa1)ility,  suggestion  of.  —  See  Kerr's  Cyc.  C.  C.  P. 
§  385  and  note. 

Defects,  misspelling,  etc.  —  Disregarded.  —  See  Kerr's  Cyc.  C. 
C.    P.    §  475   and    note. 

Discretion  of  trial  court  —  Abuse  only  reviewed  —  In  continu- 
ances, granting  and  refusing.  —  See  Kerr's  Cyc.  C.  C.  P.  §595 
and  note. 

Same  —  In  new  trials  —  Granting  and  refusing.  —  See  Kerr's 
Cyc.  C.  C.  P.  §§  657,  C60  and  notes. 

Ejectment  —  Termination  of  plaintiff's  rigiit  during  pendency 
of  actions.  —  See  Kerr's  Cyc.  C.  C.   P.   §§385,   740  and  notes. 

Entry  of  i-ecord  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  958  and  note. 

Free    to    public  —  Constitution    provides    that    all    opinions    of 
judges   of   supreme   court   shall    be   fi-ee   for   publication   by    any 
one.  —  See  Const.  1879,  art.  VI,  §  16,  Hen.  G.  L.,  p.  Ixxxiv. 
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Judicial  records  —  Conclusiveness  of  —  Determine  rig'hts  of 
parties.  —  See  Kerr's  Cyc.  C.  C.  P.  §  1963  subd.  17  and  note. 

Limitations  —  Statute  of  —  Elxtension  when  judgment  for 
plaintiff  is  reversed.  —  See  Kerr's  Cyc.  C.  C.  P.  §  355  and  note. 

Marriage,  death,  and  other  disability  —  Suggestion  of  on  rec- 
ord. —  See  Kerr's  Cyc.  C.  C.  P.  §  385  and  note. 

New  trial  with  alternative  of  remitting  excessive  damages. — 
See  post  §  657. 

Order  —  Application  for  —  Refusal  or  conditional  grant  — 
Effect  —  Contempt  to  apply  to  another  judge.- — -See  post  §§  182, 
183. 

Present  practice  —  Under  the  present  practice  the  rule  is 
different.  —  See  Kerr's  Cyc.  C.  C.  P.  §§  939,  963  and  notes. 

Records  —  Not  conclusive,  but  presumed  to  correctly  deter- 
mine or  set  forth  rights  of  parties.  —  See  Kerr's  Cyc.  C.  C.  P. 
§  1963    subd.    17   and   note. 

Remittitur  —  As  to,  see  post  §  958. 

Res  Adjudicata  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  S  1908  and 
note. 

Statute  of  limitations  extended  by  reversal  — As  to,  see  Kerr's 
Cyc.  C.  C.  P.   §  355  and  note. 


§  54.  CONCURRENCE  NECESSARY  TO  TRANSACT  BUSI- 
NESS. The  concurrence  of  three  justices  of  the  supreme  court 
is  necessary  for  the  issuance  of  any  writ,  or  the  transaction 
of  any  business,  such  as  can  be  done  at  cliambers;  pro- 
vided, that  each  of  the  justices  shall  have  power  to  issue 
writs  of  habeas  corpus  to  any  part  of  the  state  upon  petition 
by  or  on  behalf  of  any  person  held  in  actual  custody,  and 
may  make  such  writs  returnable  before  himself  or  the  supreme 
court,  or  any  department,  or  judge  thereof,  or  before  any 
superior  court  in  the  state,  or  any  judge  thereof. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  25;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,   see  history,   §  5  ante. 

Chambers- — Business  that  may  be  done  at.  —  See  Kerr's  Cyc. 
C.  C.  P.  §  51  note  par.   20:   §  52  note  par.   83;  and  §  165  and  note. 

Constitutional  provisions  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
S  40   and   note    par.    1. 

Supreme  court  rules  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §129 
and  note.  The  rules  governing  the  supreme  court  and  the  dis- 
trict courts  of  appeal  are  found  in  144  Cal.  pp.  xxxix-lvi. 
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§55.    TRANSFER  OF   BOOKS,  PAPERS,   AND   ACTIONS. 

All  records,  books,  papers,  causes,  actions,  proceedings,  and 
appeals  lodged,  deposited,  or  pending  in  the  supreme  court 
abolished  l)y  the  constitution,  are  transferred  to  the  supreme 
court  herein  provided  for,  which  has  the  same  power  and 
jurisdiction  over  them  as  if  they  had  been  in  the  first  instance 
lodged,  deposited,  filed,  or  commenced  therein,  or,  in  cases 
of  appeal,  appealed  thereto. 

Himtory:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  25:  repealed  by  Code  Commis.slon,  Act  March  8,  1901.  act  held 
nncon.«!titiitional,  see  history,   §  5  ante. 

Con.'^titutional  provisions.  —  See  Const.  1879,  art.  XXII,  §3, 
Hen.  O.  L.,  p.  evi. 

8  56.     REMITTITURS  IN  TRANSFERRED  CASES.     In  all 

cases  of  appeal  transferred  to  the  supreme  court,  its  judg- 
ments shall  be  remitted  to  the  superior  courts  of  the  counties, 
or  cities  and  counties,  from  which  the  appeals  were  taken 
respectively,  with  the  same  force  and  effect  as  if  said  cases 
had  been  appealed  to  the  supreme  court  from  such  superior 
courts. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt. ),   p.    26. 

Remittiturs  —  As  to,  see  Kerf's  Cyc.  C.  C.  P.  §53  note  pars. 
249-267;  7  W.  &  P.  6077. 

Transfer  of  records,  etc.  —  See  Kerr's  Cyc.  C.  C.  P.  S  79  and  note. 

§  57.  APPEALS  IN  PROBATE  PROCEEDINGS  AND  CON- 
TESTED ELECTION  CASES.  Appeals  in  probate  proceedings 
and  contested  election  cases  shall  be  given  preference  in  hear- 
ing in  the  supreme  court,  and  be  placed  on  the  calendar  in 
the  order  of  their  date  of  issue,  next  after  cases  in  which 
the  people  of  the  state  are  parties. 

liiNlory:  lOnacted  March  10,  1887,  Stats,  and  Amdts.  188G-7, 
p.   S2;  amended  March   2,   1903,  Stats,  and  Amdts.   1903,  p.   69. 

45  C.  243  (subd.  5  applied);  47  C.  604,  605  (subd.  5  cited  or 
substantially  same  as  §456  Practice  Act);  49  C.  465,  467  (subd.  5 
constiued  witli  other  sections);  134  C.  611,  612  (applied  with 
i  52).   66  P.   874. 

See  Cluircli's  New  Probate  I>a\v  and  I'raotlce,  vol.   2,  p.  1776. 

Sections  5S-6-1    were  repeale<l  l)y  rimondment  April   1,   1880. 
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CHAPTER    IV. 

SUPERIOR  COURTS. 

§  65.  Judges  and  elections. 

§  66.  Superior  courts  of  two  or  more  judges. 

§  67.  Superior  court  of  tlie  city  and  county  of  San  Francisco. 

§  67a.  Superior  courts  in  counties  of  the  second  class. 

§  67b.  Extra   sessions   of  superior  court. 

S  6S.  Term   of   office. 

§  69.  Computation  of  years  of  office. 

§  70.  Vacancies. 

§  71.  Superior  courts,  by  judges  of  other  counties. 

§  72.  Judges  pro  tempore. 

§  73.  Sessions. 

§  74.  Adjournments. 

§  75.  Jurisdiction  of  two  kinds. 

§  76.  Original   jurisdiction. 

§  77.  Appellate  jurisdiction. 

§  78.  Process. 

§  79.  Transfer  of  books,   papers,   and  actions. 

§  G5.  JUDGES  AND  ELECTIONS.  There  shall  be  in  each  of 
the  organized  counties,  or  cities  and  counties  of  the  state,  a 
superior  court,  for  each  of  which  one  judge,  and  for  some  of 
which  two  or  more  judges,  as  hereinafter  in  subsequent  sec- 
tions specially  provided,  shall  be  elected  by  the  qualified 
electors  of  the  county,  or  city  and  county,  at  the  general  state 
elections,  next  preceding  the  expiration  of  the  terms  of  office 
of  their  predecessors  respectivly;  provided,  that  in  and  for 
the  counties  of  Yuba  and  Sutter  combined,  only  one  superior 
judge  shall  be  elected,  who  shall  hold  the  superior  courts  of 
both  said  counties,  and  in  accordance  with  such  rules  for  the 
dispatch  of  business  in  both  said  counties  as  he  may  adopt. 

HLstory:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  26;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,   see  history,   §  5  ante. 

Constitutional  provision  —  As  to,  see  Const.  1879,  art.  VI,  §6, 
Hen.  G.  L.,   p.   Ixxxii. 

Jurisdiction  of  superior  courts  —  Kinds  and  extent  of.  —  See 
Kerr's  Cyc.  C.  C.  P.  §§  75-78  and  notes. 

Separate  superior  judges  for  Sutter,  etc.,  counties,  fixing  and 
providing  for  payment  of  salaries. —  Stats,  and  Amdts.  1897,  p.  48. 
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§66.    SUPERIOR  COURTS  OF  TWO  OR  MORE  JUDCJES. 

In  each  of  the  counties  of  Alameda,  Los  Angeles,  Sacramento, 
San  Joaquin,  Santa  Clara,  and  Sonoma,  there  shall  be  elected 
two  judges  of  the  superior  court;  and  in  each  of  said  coun- 
ties, and  in  any  county,  or  city  and  county,  other  than  the 
city  and  county  of  San  Francisco,  in  which  there  shall  be 
more  than  one  judge  of  the  superior  court,  the  judges  of  such 
court  may  hold  as  many  sessions  of  said  court  at  the  same 
time  as  there  are  judges  thereof,  and  shall  apportion  the  busi- 
ness among  themselves  as  equally  as  may  be. 

History:  Enacted  April  1.  1880.  Code  Amdts.  ISSO  (C.  C.  P.  pt.). 
p.  26:  repealed  by  Code  Commission,  Act  Marcli  8,  1901,  act  held 
unconstitutional,   see  history,   §  5  ante. 

Additional  judges  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  G5  note 
par.    2. 

Constitutional  provision.  —  See  Const.  1879,  art.  VI,  §6,  Hen. 
G.  L..  p.  Ixxxii. 

S  67.  SUPERIOR  COURT  OF  THE  CITY  AND  COUNTY  OF 
SAX  FRANCISCO.  In  the  city  and  county  of  San  Francisco 
there  shall  be  elected  twelve  judges  of  the  superior  court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be  as 
many  sessions  of  said  court  at  the  same  time  as  there  are 
judges  thereof. 

[Presiding  judge.]  The  said  judges  shall  choose  from  their 
own  number  a  presiding  judge,  who  may  at  any  time  be 
removed  and  another  chosen  in  his  place  by  a  vote  of  any 
seven  of  them.  The  presiding  judge  shall  distribute  the  busi- 
ness of  the  court  among  the  judges  thereof,  and  prescribe  the 
order  of  business. 

The  judgments,  orders,  and  i>roeeedings  of  any  session  of 
the  superior  court,  held  Ijy  any  one  or  more  of  the  judges  of 
said  court,  shall  be  equally  effective  as  if  all  the  judges  of 
said  court  presided  at  such  session. 

Hintnry:  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  26:  repealed  by  Code  Commission,  Act  ^ra^ch  8,  1901,  act  held 
nnconstitutional,   see  history,   §  5  ante. 
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Constitutional  provision  as  to  number  of  superior  judges.  — 
See  Const.  1879,  art.  VI,  §  6,  Hen.  G.  L.,  p.  Ixxxii. 

Process  of  superior  courts.  —  See  Kerr's  Cyc.  C.  C.  P.  §  78  and 
note. 

Secretaries  to  judges  of  superior  court  of  city  and  county  of 
San  Francisco.  —  Stats,  and  Amdts.   1896,  p.  98. 


§67a.     SUPERIOR   COURTS   IN   COUNTIES    OF    SECOND 

CLASS.  In  counties  of  the  second  class  there  shall  be  twelve 
judges  of  fhe  superior  court,  any  one  or  more  of  whom  may 
hold  court,  and  there  may  be  as  many  sessions  of  said  court 
at  the  same  time  as  there  are  judges  thereof.  The  said 
judges  shall  choose  from  their  own  number  a  presiding  judge, 
who  may  at  any  time  be  removed  as  presiding  judge  and  an- 
other judge  chosen  in  his  place  by  a  vote  of  any  seven  of 
them. 

The  presiding'  judg'e  shall  distribute  the  business  of  the 
court  among  the  judges  thereof,  and  prescribe  the  order  of 
business  and  perform  such  other  duties  as  the  judges  of  the 
said  court  may  by  rule  provide. 

[Sessions  held  by  one  or  more  judges.]  The  judgments, 
orders  and  proceedings  of  any  session  of  the  superior  court 
held  by  any  one  or  more  of  the  judges  of  said  court  shall  be 
equally  as  effective  as  if  all  the  said  judges  of  said  court 
presided  as  such  session.  Within  thirty  days  after  this  act 
becomes  a  law,  the  governor  shall  appoint  three  additional 
judges  of  the  superior  court  in  counties  of  the  second-class 
in  addition  to  the  nine  superior  court  judges  already  provided 
for  by  law  in  and  for  the  said  county  of  Los  Angeles,  State 
of  California,  who  shall  hold  office  until  the  first  Monday 
after  the  first  day  of  January,  1911.  At  the  next  general 
election  to  be  held  in  November,  A.  D.  1910,  three  additional 
judges  of  the  superior  court  shall  be  elected  in  counties  of 
the  second  class,  who  shall  be  successors  of  the  judges  ap- 
pointed hereunder  to  hold  office  for  the  term  prescribed  by 
the  constitution  and  by  law. 

The  salaries  of  said  additional  judges  shall  be  the  same  in 
amount   and   be  paid   in  the   same   manner  and  at  the   same 
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time  as  the  salaries  of  the  other  judges  of  the  superior  court 
of  Los  Angeles  county  now  authorized  by  law. 

History:  Enacted  February  11,  1909,  Stats,  and  Amdts.  1909, 
cli.  21.     In  effect  from  and  after  passage. 

§  671).  EXTRA  SESSIONS  OF  SUPERIOR  COURT.  When- 
ever, in  the  opinion  of  the  judge  or  a  majority  of  the  judges 
of  the  superior  court  of  any  county,  or  city  and  county,  the 
public  interests  so  justify  or  require,  one  or  more  sessions  of 
said  superior  court,  to  be  known  as  extra  sessions  of  said 
superior  court,  may  be  held  in  addition  to  and  at  the  same 
time  as  the  sessions  of  said  court  spoken  of  in  sections  num- 
bered sixty-six  and  sixty-seven  of  this  code. 

Whenever  the  judge  or  a  majority  of  the  judges  of  the 
superior  court  of  any  county  or  city  and  county  shall  decide 
that  an  extra  session  of  said  court  shall  be  held,  said  judge 
or  a  majority  of  said  judges  shall  appoint  the  time  when  said 
extra  session  shall  be  held,  but  no  extra  session  of  any  supe- 
rior court  shall  continue  bej'ond  the  thirty-first  day  of  Decem- 
ber of  the  year  in  which  such  session  is  established.  The 
judge  or  a  majority  of  the  judges  of  said  superior  court  shall 
likewise  appoint  a  place,  within  the  county  seat  of  said 
county  or  city  and  county,  where  such  extra  session  of  said 
court  shall  be  held,  and  shall  have  the  same  power  and 
authority  to  provide  a  place  for  holding  such  extra  session 
of  said  court  as  is  had  by  a  judge  of  a  superior  court  to  pro- 
Tide  a  place  for  holding  a  session  of  a  superior  court. 

Whenever,  in  a  county  or  city  and  county  having  but  one 
judge  of  the  superior  court,  said  judge  shall  provide  for  an 
extra  session  of  said  court,  he  shall,  at  the  time  of  so  pro- 
viding or  from  time  to  time  during  the  continuance  of  said 
extra  session,  apportion  to  the  judge  who  may  preside  over 
said  extra  session  such  portion  of  the  business  of  said  court 
as  he  may  desire,  and  at  the  close  of  such  extra  session  shall 
order  such  portions  of  said  business  so  apportioned  and  not 
transacted  to  be  transferred  to  himself. 

Whenever,  in  any  county  or  city  and  county  having  more 
than  one  judge  of  the  superior  court,  a  majority  of  said  judges 

39 


§  67b  CODE  OF  CIVIL  PROCEDURE.  [Pt.    I. 

shall  provide  for  an  extra  session  of  said  court,  a  majority  of 
said  judges,  at  the  time  of  so  providing  or  from  time  to  time 
during  the  continuance  of  said  extra  session,  shall  order  trans- 
ferred to  the  judge  who  may  preside  over  such  extra  session 
from  the  judges  to  whom  they  have  been  assigned  according 
to  law  or  the  rules  of  said  court,  such  portions  of  the  busi- 
ness of  said  court  as  they  may  select;  and,  at  the  close  of  such 
extra  session  shall  order  retransferred  to  the  judges  of  said 
court  such  portions  of  said  business  so  transferred  as  shall 
not  have  been  transacted.  Except  as  above  provided,  any  rules 
of  any  superior  court  relating  to  the  transfer  of  any  business 
from  one  judge  of  said  court  to  another  shall  apply  to  the 
transfer  of  any  business  duly  assigned  to  the  judge  presiding 
over  any  extra  session  from  said  judge  to  any  judge  of  said 
court. 

Whenever  an  extra  session  of  the  superior  court  of  any 
county  or  city  and  county  has  been  provided  for,  the  judge  or 
a  majority  of  the  judges  of  said  superior  court  shall  invite 
and  authorize  a  judge  of  the  superior  court  of  some  other 
county  or  city  and  county  to  hold  and  preside  over  such  extra 
session,  and  upon  such  invitation  and  authorization  such 
judge  may  so  serve. 

Upon  the  request  of  the  judge  or  a  majority  of  the  judges 
of  the  superior  court  of  any  county  or  city  and  county,  the 
governor  of  the  state  shall  designate  and  authorize,  to  hold 
and  preside  over  such  extra  session  of  the  superior  court  of 
said  county  or  city  and  county,  a  judge  of  the  superior  court 
of  some  other  county  or  city  and  county;  and  upon  such  desig- 
nation and  authorization  by  the  governor  such  judge  must  so 
serve. 

The  judgments,  orders,  and  proceedings  of  any  extra  session 
of  any  superior  court,  held  in  accordance  with  the  provisions 
of  this  section,  shall  be  equally  effective  as  if  any  or  all  of  the 
judges  of  said  court  presided  at  such  session.  Any  judge  or 
any  number  of  the  judges  of  any  superior  court  may  hold  and 
preside  over  any  extra  session  of  said  court,  with  or  without, 
the  judge  designated  and  authorized  to  hold  and  preside  over 
said  session.     Any  judge  of  any  superior  court  may  perform 
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ill  connection  with  any  business  duly  assigned  to  the  judge 
presiding  over  any  extra  session  of  said  court  any  act  which 
he  could  perform  in  connection  with  any  business  assigned  to 
any  other  judge  of  said  court.  Any  judge,  holding  or  presid- 
ing over  any  extra  session  of  a  superior  court,  may  perform  in 
chambers  or  in  court,  in  connection  with  any  business  duly 
assigned  to  him,  any  act  which  could  be  performed  by  any 
judge  of  said  court,  in  chambers  or  in  court,  in  connection 
with  such  business  if  duly  assigned  to  himself;  but  no  judge, 
holding  or  presiding  over  any  extra  session  of  any  superior 
court,  shall  perform,  in  chambers  or  in  court,  any  act  in  con- 
nection with  any  business  that  has  not  been  duly  assigned  to 
him. 

All  provisions  of  the  laws  of  this  state  applying  to  the 
compensation  of  a  judge  of  a  superior  court,  holding  the 
superior  court  in  a  county  other  than  his  home  county,  shall 
apply  to  judges  holding  extra  sessions  of  a  superior  court  in 
any  county  other  than  his  home  county. 

History:  Knacted  April  19,  1909,  Stats,  and  Amdts.  1909,  cli. 
670. 

§  68.  TERM  OF  OFFICE.  The  term  of  office  of  judges  of 
the  suuerlor  court  shall  be  six  years  from  and  after  the  first 
Monday  of  January  next  succeeding  their  election;  provided, 
that  the  twelve  judges  of  the  superior  court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  state  election 
of  eighteen  hundred  and  seventy-nine  shall  have  so  classified, 
or  shall  so  classify  themselves,  by  lot,  that  four  of  them  shall 
go  out  of  office  at  the  end  of  one  year,  four  of  them  at  the 
end  of  three  years,  and  four  of  them  at  the  end  of  five  years 
from  the  first  Monday  of  January,  eighteen  hundred  and 
eighty;  and  the  entry  of  such  classification  shall  have  been,  or 
shall  be,  made  in  the  minutes  of  the  court,  signed  by  them, 
and  a  duplicate  thereof  filed  in  the  office  of  the  secretary  of 
state;  and  provided  further,  that  all  the  other  sujierior  judges 
elected  at  the  general  state  election  of  eighteen  hundred  and 
seventy-nine  shall  go  out  of  office  at  the  end  of  five  years  from 
the  first  Monday  of  January,  eighteen  hundred  and  eighty. 
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History:  Enacted  April  1,  1880,  Code  Aindts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  lield 
tmconstitiitional,  see  liistory,  S  5  ante. 

Constitutional  provision. — -See  Const.  1879,  art.  VI,  §6,  Hen. 
G.  L.,  p.  Ixxxii. 

§  69.  COMPUTATION  OF  YEARS  OF  OFFICE.  The  years 
during  which  a  judge  of  a  superior  court  is  to  hold  office  are 
to  be  computed  respectively  from  and  including  the  first 
Monday  of  January  of  any  one  year  to  and  excluding  the  first 
Monday  of  January  of  the  next  succeeding  year. 

Hi.story;  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

99  C.  39,  44,  31  P.  849,  850  (applied  in  interpreting  Const.  1879, 
art.  VI,   §  6). 

Constitutional  provision  —  As  to.  see  Const.  1879,  art.  VI,  S  6, 
Hen.  G.  L.,   p.   Ixxxii. 

Justices  of  the  supreme  court  —  Provision  regarding,  similar 
to  the  one  regarding  those  of  superior  court.  —  See  Kerr's  Cyc. 
C.  C.  P.   §  41  and  note. 

§  70.  VACANCIES.  If  a  vacancy  occur  in  the  office  of 
judge  of  a  superior  court,  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and  quali- 
fication of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and  the 
judge  so  elected  shall  hold  office  for  the  remainder  of  the 
unexpired  term. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  Marcli  8,  1901,  act  held 
unconstitiitional,  see  history,  §  5  ante. 

Constitutional  provision  —  As  to,  see  Const.  1879,  art.  VI,  §  6, 
Hen.  G.  L.,  p.  Ixxxii. 

Vacancies  in  ofRce,  resignations,  and  the  mode  of  supplying 
them.  —  See  Kerr's  Cyc.  C.  C.  P.  §42  and  note;  also  Kerr's  Cyc. 
Pol.  C.   §§  995-1004  and  notes. 

^ame  —  Of  office  of  judge  does  not  affect  any  proceedings  in 
court.  —  See  Kerr's  Cyc.  C.  C.  P.  §  184  and  note;  §  42  ante,  note. 
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§  71.  SUPEKIOR  COURTS,  BY  JUDGES  OF  OTHER  COUN- 
TIES. A  judge  of  any  superior  court  may  hold  the  superior 
court  in  any  county,  at  the  request  of  the  judge  or  judges  of 
the  superior  court  thereof,  and  upon  the  i-equest  of  the  gov- 
ernor, it  shall  be  his  duty  to  do  so;  and  in  either  case  the 
judge  holding  the  court  shall  have  the  same  power  as  a  judge 
thereof. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

56  C.  327,  329  (applied);  75  C.  213,  221,  7  A.  S.  146,  16  P.  S87, 
889  (applied);  87  C.  394.  397,  25  P.  488  (cited):  97  C.  171.  177, 
31  P.  933  (applied):  126  C.  614,  620,  59  P.  126  (constitutional); 
93    P.    379,    380    (applied). 

Constitutional  provisions. — See  Const.  1879,  art.  VI,  §8,  Hen. 
G.  L.,  p.  Ixxxiii. 

Expenses  to  be  paid.  —  See  Kerr's  Cyc.  C.  C.  P.  §  160  and  note. 

Holding  court  for  another  judge.  —  See  Const.  1879,  art.  VI. 
§  4,  Hen.  G.  L.,  p.  Ixxix. 

Sessions  of  superior  court,  held  by  judge  at  request  of  gov- 
ernor.—See  Kerr's  Cyc.  C.  C.  P.  §  160  and  note. 

§  72.  JUDGES  PRO  TEMPORE.  Any  cause  in  a  superior 
court  may  be  tried  by  a  judge  pro  tempore,  who  must  be  a 
member  of  the  bar  admitted  to  practice  before  the  supreme 
court,  agreed  upon  in  writing  by  the  parties  litigant,  or  their 
attorneys  of  record,  approved  by  the  court,  and  sworn  to  try 
the  cause;  and  his  action  in  the  trial  of  such  cause  shall  have 
the  same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  the  following  oath  or  affirmation: 
"  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I 
will  support  the  constitution  of  the  United  States  and  the  con- 
stitution of  the  state  of  California,  and  that  I  will  faithfully 
discharge  the  duties  of  the  office  of  judge  pro  tempore  in  the 

cause    wherein    is    plaintiff,    and    is    defendant, 

according  to  the  best  of  my  ability." 

Hixtory:  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 
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Constitutional  provision.  —  See  Const.  1879,  art.  VI,  §8,  Hen. 
G.  L.,  p.  Ixxxiii. 

Judge  pro  tempore.  —  Const.  1879,  art.  VI,  §8,  Hen.  G.  L., 
p.  Ixxx. 

Qualifications  to  be  judge  pro  tempore.  —  See  Kerr's  Cyc.  C. 
C.  P.  §  157  and  note. 

Superior  judges  must  be  admitted  before  supreme  court.  — 
See   post   §  157. 

§  73.  SESSIONS.  The  superior  courts  shall  ])e  always  open 
(legal  holidaj's  and  non-judicial  days  excepted),  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  counties, 
or  cities  and  counties,  respectively.  They  shall  hold  regular 
sessions,  commencing  on  the  first  Mondays  of  January,  April, 
July,  and  October,  and  special  sessions  at  such  other  times  as 
may  be  prescribed  by  the  judge  or  judges  thereof;  provided, 
that  in  the  city  and  county  of  San  Francisco  the  presiding 
judge  shall  prescribe  the  times  of  holding  such  special  ses- 
sions. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  27;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  lield 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.   C   P.  for   9   pars,  annotation. 

69  C.  541,  544,  11  P.  240  (applied);  119  C.  613,  616,  51  P.  947 
(applied);  142  C.  497,  500,  77  P.  1104  (applied);  152  C.  532,  548, 
93  P.  99,  106  (applied  with  §  134  in  holding  filing  of  information 
ministerial  act);  19  F.  881,  882   (construed). 

As  to  courts  being  always  open  for  transaction  of  business, 
see  Const.  1879,  art.  "VI,  §  5,  Hen.  G.  L.,  p.  Ixxxii;  also  Kerr's 
Cyc.  C.  C.  P.  §§  104,   134  and  notes. 

As  to  duties  of  superior  judges,  see  Kerr's  Cyc.  Pol.  C.  §  4134 
and  note. 

As  to  the  general  duties  of  superior  judges,  see  Kerr's  Cyc. 
Pol.  C.   §  4134  and  note. 

As  to  holidays,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §§  10,  11,  134,  135 
and  notes;   25  Cent.   Dig.    2107:    4  W.   &   P.   3321;    5   W.   &   P.   4064. 

Courts  always  open  for  business.  —  See  Const.  1879,  art.  VI, 
§  5,    Hen.   G.   L.,   p.   Ixxx. 

§  74.  ADJOURNMENTS.  Adjournments  from  day  to  day, 
or  from  time  to  time,  are  to  be  construed  as  recesses  in  the 
sessions,  and  shall  not  prevent  the  court  from  sitting  at  any 
time. 
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History:  Enacted  April  1,  188^,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

69  C.  541,  544,  545,  11  P.  240  (applied);  119  C.  613,  616,  51  P. 
947   (applied);   142  C.  497,  500,  77  P.  1104   (applied). 

Adjournment  of  justices'  courts  —  As  to,  see  Kerr's  Cyc  C.  C. 
P.   §  104   and   note. 

Adjournments  of  supremo  court  mere  recesses  in  session.  — 
See  Kerr's  Cyc.  C.  C.   P.   §  48  and  note. 

Sessions  and  adjournments  and  recesses  of  superior  courts  — 
As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  73  and  note. 

8  75.  JlinSDICTIOX  OF  TWO  KINDS.  The  jurisdiction 
of  the  superior  courts  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

Historj-:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

Supreme  court  —  Jiirisdiction  of  two  kinds  also.  —  See  Kerr's 
Cyc.  C.  C.  P.  §  60  and  note. 

§7«.  ORIGIXAL  JURISDICTION.  The  superior  courts 
shall  have  original  jurisdiction: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest  or  the  value  of  the  property 
in  controversy,  amounts  to  three  hundred  dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceedings 
in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance,  of  all 
matters  of  probate,  of  divorce  and  for  annulment  of  marriage, 
and  of  all  such  special  cases  and  proceedings  as  are  not  other- 
wise provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases  of 
misdemeanors  not  otherwise  provided  for.  Said  courts  shall 
have  the  power  of  naturalization,  ajid  to  issue  papers  there- 
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for.  Said  courts  and  their  judges,  or  any  of  them,  shall  have 
power  to  issue  writs  of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  of  habeas  corpus  on  petition  by  or  on  behalf 
of  any  person  in  actual  custody,  in  their  respective  counties. 
Injunctions  and  writs  of  prohibition  may  be  issued  and  served 
on  legal  holidays  and  non-judicial  days. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  194  pars,  annotation. 

54  C.  149,  150  (applied):  69  C.  556,  557,  559,  11  P.  186,  187 
(applied);  71  C.  87,  88,  11  P.  860  (applied);  83  C.  468,  473,  23  P. 
532,  533  (applied);  84  C.  114,  120,  24  P.  277,  279,  12  L.  117 
(applied);  86  C.  459,  461,  25  P.  12,  13  (applied);  87  C.  226,  232, 
25  P.  435,  436   (applied);  138  C.  150,  154,  70  P.  1067   (applied). 

As  to  actions  for  fraudulent  conveyances,  see  Kerr's  Cyc.  C. 
C.  P.   §  1589  and  note. 

As  to  change  of  venue,  see  Kerr's  Cyc.  C.  C.  P.  §  396  and  note. 

As  to  constitutional  provision,  see  Const.  1879,  art.  VI,  §  5, 
Hen.  G.  L.,  p.  Ixxxil. 

As  to  homesteads,  see  Kerr's  Cyc.  C.  C.  P.  §  1474  and  note; 
Church's  Nov  Probate  Law  aud  Practice,  vol.  I,  pp.   594-645. 

As  to  jurisdiction  of  superior  court,  see  Const.  1879,  art.  VI, 
§  5,  Hen.  G.  L.,  p.  Ixxx. 

As  to  venue  In  such  actions,  see  Kerr's  Cyc.  C.  C.  P.  §  392 
subd.    1    and    note. 

Appointing  trustee  ^ — -Where  there  is  vacancy  and  no  practical 
method  provided.  —  See  Kerr's  Cyc.  C.  C.   §2287  and  note. 

Cloud  on  title  prevented  by.  —  See  Kerr's  Cyc.  C.  C.  P.  §526 
and  note. 

Executor's  allowance.  —  See  Kerr's  Cyc.  C.  C.  P.  §1616  and 
note. 

Same — -Fees  —  As  to,  see  post  §1618;  Cliureh's  New  Probate 
Law  and  Practice,  vol.  II,  pp.  1116-1158. 

Forcible  entry  and  detainer  —  As  to,  generally,  see  Kerr's 
Cyc.  C.  O.  P.  §§  733,  734,  1159  et  seq.  and  notes. 

Foreclosure  of  mortgages  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  726  and  note. 

Guardians  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §1747  and  note; 
Church's  New  Probate  Law  and  Practice,  vol.  I,  pp.   163-229. 

Injunction  —  As  to  when  writ  granted,  see  Kerr's  Cyc.  C.  C. 
P.  §  526  and  note. 

Nuisance  —  As  to  actions  in  relation  to,  see  Kerr's  Cyc.  C.  C, 
P.  §  731  and  note. 
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Probate  proceedings  —  In  claim  against  e.state  of  decedont. — 
See  Kerr's  Cyc.  C.  C.  P.  §  1493  and  note;  Church's  >ew  Probate 
Law  nnrt  Practice,  vol.  I,  pp.  693-778. 

Railroads  —  Kxcessive  fares  —  Penalties  —  Action  to  recover 
for.  —  See  Kerr's  Cyc.  C.   C.  P.   §76   note  pars.   77-81. 

Real  estate,  title  or  possession,  etc.  —  Jvirisdiction  in  actions 
involving  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  52  and  note. 

Removal  of  trustee  who  has  violated  or  is  unfit  for  the  trust. 
—  See  Kerr's  Cyc.  C.  C.  §  2283  and  note. 

Restraining  by  Injunction.  —  See  Kerr's  Cyc.  C.  C.  P.  §§525  et 
seq.  and  notes;  also  §  76  note  pars.  169,  170. 

Tre.spass  —  As  to  actions  for  and  damages,  see  Kerr's  Cyc. 
C.  C.  P.   §§  733,   1159  and  notes. 

Venue  of  actions  —  As  to  place  of  trial  of  actions  and  change 
of  ]>l;ire  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  §§  392-400  and  notes. 

§  77.  APPELLATE  JURISDICTION.  The  superior  courts 
shall  have  appellate  jurisdiction  iu  such  cases  arising  in  jus- 
tices' and  other  inferior  courts  in  their  respective  counties  as 
may  be  prescribed  by  law. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

136  C.  631.  636   (applied),  69  P.  428. 

As  to  appeals  to  superior  court,  see  Kerr's  Cyc.  C.  C.  P. 
§§  974-980  and  notes. 

As  to  appellate  jurisdiction,  see  Const.  1879,  art.  VI,  §5,  Hen. 
G.   L.,   p.   Ixxxii. 

As  to  constitutional  provision,  see  Const.  1879,  art.  VI,  §5, 
Hen.   G.   L.,   p.   Ixxxii. 

§  78.  PROCESS.  The  process  of  the  superior  courts  shall 
extend  to  all  parts  of  the  state;  provided,  that  all  actions  for 
the  recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  commenced 
in  the  county  in  which  the  real  estate,  or  any  part  thereof 
affected  by  such  action  or  actions,  is  situated. 

History:  Enacted  April  1.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 
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See  Kerr's  Cyc.  C.  C  P.  for  5  pars,  annotation. 

136  C.  631,  636.  69  P.  428  (assuming  without  deciding  tliis  sec- 
tion and  §  392,  witli  Const.  1879,  art.  VI,  §  5,  control  venue  in 
actions  by  estate  of  decedent  affecting  title  to  realty). 

As  to  the  place  of  trial  of  actions,  see  Const.  1879,  art.  VI, 
§  5,  Hen.  G.  L.,  p.  Ixxxii;  also  Kerr's  Cyc.  C.  C.  P.  §  392  and  note. 

As  to  process  extending  to  all  parts  of  state,  see  Const.  1879, 
art.  VI,  §  5,  Hen.  G.  L,.,  p.  Ixxxii. 

Constitutional  provision  —  As  to,  see  Const.  1879.  art.  VI, 
§  5.  Hen.  G.  I...  p.  Ixxxii. 

Real  property  —  Venue  of  action  affecting  title  to  or  posses- 
sion of.  —  See  Kerr's  Cyc.  C.  C.   P.   §§392,   396   and  notes.. 

§79.  TRANSFER  OF  BOOKS,  PAPERS,  AND  ACTIONS. 

All  records,  books,  papers,  causes;  actions,  proceedings,  and 
appeals  lodged,  deposited,  or  pending  in  the  district  court  or 
courts,  county  court,  probate  court,  municipal  criminal  court, 
or  municipal  court  of  appeals,  of,  in,  or  for  any  county,  or 
city  and  county,  of  the  state,  abolished  by  the  constitution, 
are  transferred  to  the  superior  court  of  such  county,  or  city 
and  county,  which  has  the  same  power  and  jurisdiction  over 
them  as  if  they  had  been  in  the  first  instance  lodged,  deposited, 
filed,  or  commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  28;  repealed  by  Code  Commission,  Act  March  8,  1901,  act  held 
unconstitutional,  see  history,  §  5  ante. 

Actions,  books,  papers,  and  business  —  Transfer  of  —  As  to, 
see  Kerr's  Cyc.  C.  C.  P.  §§  55,   56  and  notes. 

Constitutional  provision — As  to,  see  Const.  1879,  art.  XXII, 
§  3,  Hen.  G.  L.,  p.  cvi. 

Superior  court's  powers  as  a  court  of  probate  —  As  to,  see 
the  discussion  in  Kerr's  Cyc.  C.  C.  P.   §  76  note  pars.   128-156. 

Superior  courts  succeeded  to  jurisdiction  and  powers  of  the 
superseded  district  courts,  county  courts,  and  municipal  criminal 
court  of  San  Francisco.  —  See  Kerr's  Cyc.  C.  C.  P.  §  76,  note 
par.    6. 

§§80-84.     (Repealed.) 
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CHAPTEll    V. 

JUSTICES'  COURTS. 

Article   I.     Of  Justices'   Courts   in   Cities   and   Counties,    §§  85-98. 
II.     Of  Justices'   Courts   in   Townships,   §§  103-107. 
III.     Of  Justices  of  tlie  Peace  and  Justices'  Courts  in  Gen- 
eral, §§  110-115. 


ARTICLE  I. 

JUSTICES'  COURTS  IN  CITIES  AND  COUNTIES. 

§  85.  Justices'   courts   and   justices. 

§  86.  Justices'    clerk. 

§  87.  Sheriff  and   deputies. 

§  88.  Offices  and  office  hours. 

$  89.  Actions. 

§  90.  Reassignment  and   transfer   of  actions. 

§  91.  Payment  of  fees. 

8  92.  Certificates,  transcripts,  and  other  papers. 

S  93.  Justices'  docket. 

§  94.  Territorial  extent  of  jurisdiction. 

§  95.  Practice  and  rules. 

§  96.  Attorneys. 

§  97.  Salaries. 

S  98.  What  justices  successors  of  others. 

§  85.  JUSTICES'  COURTS  AXD  JUSTICES.  There  shall  be 
in  every  city  and  county  of  more  than  one  hundred  thousand 
population,  a  justices'  court,  for  which  five  justices  of  the 
peace  shall  be  elected  by  the  qualified  electors  of  such  city 
and  county  at  the  general  state  election  next  preceding  the 
expiration  of  the  terms  of  ofhce  of  their  predecessors.  Any 
one  of  said  justices  may  hold  court,  and  there  may  be  as 
many  sessions  of  said  court  at  the  same  time  as  there  are 
justices  thereof.  The  said  justices  shall  choose  one  of  their 
number  to  be  presiding  justice,  who  may  at  any  time  be 
removed  and  another  appointed  in  his  place  by  a  vote  of  a 
majority  of  them;  provided,  that  in  case-  of  the  temporary 
Kerr's  C.  C.  P.—  4  49 
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absence  or  disability  of  the  presiding  justice,  any  one  of 
the  other  justices,  to  be  designated  by  the  presiding  justice, 
may  act  as  presiding  justice  during  such  absence  or  disability. 
History:  Enacted  Marcli  11,  1872;  original  section,  relating 
to  jurisdiction  of  county  courts,  was  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  282;  amended  to  read  as  above  April  1, 
1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  29. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

52  C.  220,  223  (construed);  53  C.  412,  413  (applied);  58  C.  558. 
561  (amendment  of  1880  constitutional);  114  C.  316,  332  (cited), 
46  P.  87,  33  L.   620. 

As  to  nuniljer  of  justices,  their  duties  and  powers,  see  Const. 
1879,  art.  VI,  §  11,  Hen.  G.  L.,  p.  Ixxxiv. 

As  originally  enacted,  §  85  related  to  county  courts,  which 
were  superseded. —  See  Const.  1879,  art.  VI,  §11,  Hen.  G.  L., 
p.   Ixxxiv. 

Election  of  justices  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §§  103,  110 
and   notes;   31   Cent.   Dig.   842,   §  6. 

§86.  JUSTICES'  CLERK.  The  supervisors  of  such  city 
and  county  shall  appoint  a  justices'  clerk  on  the  written 
nomination  and  recommendation  of  said  justices,  or  a  majority 
of  them,  who  shall  hold  office  for  two  years,  and  until  his 
successor  is  in  like  manner  appointed  and  qualified.  Said 
justices'  clerk  shall  take  the  constitutional  oath  of  office,  and 
give  bond  in  the  sum  of  ten  thousand  dollars  for  the  faith- 
ful discharge  of  the  duties  of  his  office,  and  in  the  same 
manner  as  is  or  may  be  required  of  other  officers  of  such 
city  and  county.  A  new  or  additional  bond  may  be  required 
by  the  supervisors  of  such  city  and  county,  and  in  such 
amount  as  may  be  fixed  by  said  supervisors,  whenever  they 
may  deem  it  necessary.  The  justices'  clerk  shall  have  author- 
ity to  appoint  two  deputy  clerks,  for  whose  acts  he  shall  be 
responsible  on  his  official  bond,  the  said  deputy  clerks  to 
hold  office  during  the  pleasure  of  said  clerk.  Said  justices' 
clerk  and  deputy  shall  have  authority  to  administer  oaths, 
and  takq  and  certify  affidavits  in  any  action,  suit,  or  pro- 
ceeding in  said  justices'  court. 

History;  Enacted  March  11,  1872;  original  section  related  to 
appellate  jurisdiction  of  county  courts;  present  section  enacted 
April  1,  18S0,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  29. 
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107  C.  ]17,  118  (applied-erroneously  cited  as  S  36),  40  P.  100 
(correct  citation). 

Clerks  and  ministerial  officers  of  a  .iustico's  court  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.   §§  262  et  seq.  and  notes. 

Method  of  signing:  snmmons  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  91  and  par.  4  of  note,  and  §  844  and  note. 


SN7.  .SHEKIFF  AND  DEPUTIES.  The  sheriff  of  such  city 
and  county  shall  be  ex  officio  an  officer  of  said  court,  and  it 
shall  be  his  duty  to  serve  or  execute,  or  cause  to  be  served 
and  executed,  each  and  every  process,  writ,  or  order  that 
may  be  issued  by  said  justices'  court;  provided,  that  a  sum- 
mons issued  from  said  court  may  be  served  and  returned  as 
provided  in  section  eight  hundred  and  forty-nine  of  this  code; 
and    that 

SiilMHH'iias  may  l>c  issued  by  the  justices'  clerli  and  served 
as  provided  in  sections  one  thousand  nine  hundred  and  eighty- 
seven  and  one  thousand  nine  hundred  and  eighty-eight  of 
this  code.     The  said 

[Slieriff  may  appoint  deputies.]  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  deputies, 
whose  duty  it  shall  be  to  assist  said  sheriff  in  serving  and 
executing  the  process,  writs,  and  orders  of  the  said  justices' 
court.     Said 

Deputies  shall  receive  a  salary  of  one  hundred  and  twenty- 
five  dollars  per  month  each,  payable  monthly,  out  of  the  city 
and  county  treasury,  and  out  of  the  special  fee  fund,  after 
being  first  allowed  and  audited  as  other  demands  are  by  law 
rcquii'ed   to  be  audited  and  allowed. 

<hie  of  sjild  deputies  shall  remaiu  iu  atteudauce  duriuii?  the 
sessious  of  said  court,  and  at  such  other  times  as  the  said 
court  or  the  i)residing  justice  thereof  may  order  and  direct, 
for  the  purpose  of  attending  to  such  duties  as  may  be  imposed 
on  said  sheriff  or  said  deputies  as  herein  provided,  or  required 
by   law. 

The  said  sheriff  shall  he  liable  on  his  ofticial  bond  for  the 
faithful  i)erformance  of  all  duties  required  of  him,  or  any  of 
his  said  deputies. 
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History:  Enacted  Marcli  11,  1872;  original  section  related  to 
county  courts  and  presumptions  as  to  their  proceedings;  present 
section  enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.   30. 

As  to  slieriffs,  see  Kerr's  Cyc.  C.  C.  P.  §  262  and  note;  see  also 
Kerr's  Cyc.  Pol.  C.   §  4175  and  note. 


§  88.  OFFICES  AND  OFFICE  HOUKS.  The  supervisors  of 
such  city  and  county  shall  provide,  in  some  convenient  locality 
in  the  city  and  county,  a  suitable  office,  or  suite  of  offices  for 
said  presiding  justice,  justices'  clerk,  deputy  clerk,  and 
deputy  sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  said  jus- 
tices of  the  peace,  together  with  attendants,  furniture,  fuel, 
lights,  and  stationery  sufficient  for  the  transaction  of  busi- 
ness; and  if  they  are  not  provided,  the  court  may  direct 
the  sheriff  to  provide  the  same,  and  the  expenses  incurred, 
certified  by  the  justices  to  be  correct,  shall  be  a  charge  against 
the  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof.  The  said  justices,  justices'  clerk,  and  deputy 
clerk,  shall  be  in  attendance  at  their  respective  offices  for 
the  dispatch  of  official  business,  daily,  from  the  hour  of 
eight  o'clock  a.  m.  until  five  o'clock  p.  m. 

History:  Enacted  March  11,  1872;  amended  March  IS,  1878, 
Code  Amdts.  1877-8,  p.  95;  amended  into  above  form  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  30. 

48  C.  85,  90   (construed). 

§  89.  ACTIONS.  All  actions,  suits,  and  proceedings  in  such 
city  and  county  whereof  justices  of  the  peace  or  justices' 
courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court,  shall 
be  entitled:  "In  the  Justices'  Court  of  the  City  and  County 
of  — — "  (inserting  the  name  of  the  city  and  county),  and 
commenced  and  prosecuted  in  said  justices'  court,  which  shall 
be  always  open.  The  original  process  shall  be  returnable, 
and  the  parties  summoned  required  to  appear  before  the  pre- 
siding  justice,   or   before    one   of   the    other   justices    of   the 
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peace,  to  be  designated  by  the  presiding  justice,  at  liis  office; 
but  all  complaints,  answers,  and  other  pleadings  and  papers, 
required  to  be  filed,  shall  be  filed,  and  a  record  of  all  such 
actions,  suits,  and  proceedings  made  and  kept  in  the  clerk's 
office  aforesaid;  and  the  presiding  justice,  and  each  of  the 
other  justices  shall  have  the  power,  jurisdiction,  and  author- 
ity to  hear,  try,  and  determine  any  action,  suit,  or  proceed- 
ing so  commenced,  and  which  shall  have  been  made  return- 
able before  hiiu,  or  may  be  assigned  or  transferred  to  him, 
or  any  motion,  application,  or  issue  therein  (subject  to  the 
constitutional  right  of  trial  by  jury),  and  to  make  any  neces- 
sary and  proper  orders  therein. 

History:  Enacted  March  11,  1872,  and  provided  for  keeping 
county  courts  always  open;  amended  into  above  form  April  1, 
1S80,  Code  Aradts.  1880   (C.  C.  P.  pt.),  pp.  30,  31. 

Jurisdiction  of  justices'  courts  —  Civil  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  §  112  and  note:  31  Cent.  Dig.  930. 

Same  —  Concurrent  jurisdiction  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  §  113  and  note:  31  Cent.  Dig.  938,  §  74. 

§90.    REASSlGMffENT    A>D    TRANSFER    OF    ACTIONS. 

In  case  of  sickness,  or  disability,  or  absence  of  a  justice  of 
the  peace  (on  the  return  of  a  summons  or  at  the  time 
appointed  for  trial)  to  whom  a  cause  has  been  assigned,  the 
presiding  justice  shall  reassign  the  cause  to  some  other 
justice,  who  shall  proceed  with  the  trial  and  disposition  of 
said  cause  in  the  same  manner  as  if  originally  assigned  to 
him;  and  if,  at  any  time  before  the  trial  of  a  cause  or  matter 
returnable  or  pending  before  any  of  said  justices,  either 
party  shall  object  to  having  the  cause  or  matter  tried  before 
such  justice,  on  the  ground  that  such  justice  is  a  material 
witness  for  either  party,  or  on  the  ground  of  the  interest, 
prejudice,  or  bias  of  such  justice,  and  such  objection  be  made 
to  appear  in  the  manner  prescribed  by  section  eight  hun- 
dred and  thirty-three  of  this  code,  the  said  justice  shall 
suspend  proceedings,  and  the  presiding  justice,  on  motion  and 
production  before  him  of  the  affidavits  and  proofs,  shall  order 
the  transfer  of  the  cause  or  matter  for  trial  before  some 
other  justice,  to  be  designated  by  him. 
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[Assigrunieiit  of  contested  motions.]  The  presiding  justice 
may,  in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  returnable 
or  pending  before  him  or  any  other  justice,  to  some  other 
justice;  and  the  said  justice,  to  whom  any  cause,  matter, 
motion,  application,  or  issue  shall  be  so  as  aforesaid,  assigned 
or  transferred,  shall  have  power,  jurisdiction,  and  authority 
to  hear,  try,  and  determine  the  same  accordingly. 

History:  Enacted  March  11,  1872,  and  provided  for  terms 
of  county  courts;  amended  into  above  form  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  31. 

§91.  PAYMENT  OF  FEES.  All  legal  process  of  every 
kind  in  actions,  suits,  or  proceedings  in  said  justices'  courts, 
for  the  issue  or  service  of  which  any  fee  is  or  may  be  allowed 
by  law,  shall  be  issued  by  the  said  justices'  clerk  upon  the 
order  of  the  presiding  justice,  or  upon  the  order  of  one  of 
the  justices  of  the  peace,  acting  as  presiding  justice,  as  in 
this  article  provided;  and  the  fees  for  issuance  and  service 
of  all  such  process,  and  all  other  fees  which  are  allowed  by 
law  for  any  official  services  of  justices,  justices'  clerks,  or 
sheriffs,  shall  be  exacted  and  paid  in  advance  into  the  hands 
of  said  clerk,  and  be  by  him  daily,  or  weekly,  or  monthly,  as 
the  supervisors  may  require,  and  before  his  salary  shall  be 
allowed,  accounted  for  in  detail,  under  oath,  and  paid  into 
the  treasury  of  such  city  and  county  as  part  of  the  special 
fee-fund  thereof; 

[Fees  in  advauce  —  Not  exacted  when.]  Provided,  that 
such  payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  presiding  justice 
that  they  have  a  good  cause  of  action,  and  that  they  are  not 
of  sufficient  pecuniary  ability  to  pay  the  legal  fees;  and  no 
judgment  shall  be  rendered  in  any  action  before  said  justices' 
court,  or  any  of  said  justices,  until  the  fee  allowed  therefor, 
and  all  fees  for  previous  service  therein,  which  are  destined 
to  be  paid  into  the  treasury,  shall  have  been  paid,  except  in 
cases  of  poor  persons,  as  hereinbefore  provided. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  pp.  31,  32;  amended  by  Code  Commission,  Act  March  8,  1901, 
act  held  unconstitutional,  see  history,  §  5  ante.  * 
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See  Kerr's  Cyr.  C.  C.  P.  for  10  pars,  annotation. 

107  C.  117,  lis.  40  P.  100  (oonstrueil):  11.^)  C.  .">.')1,  ."..".2,  47  P.  374 
(cited);  1J6  C.  26,   29,  58  P.   310   fapplied). 

Constitutional  provision  as  to  fees  —  As  to,  see  Const.  1879, 
art.  VT,  S  15,  Hen.  G.  L.,  p.  Ixx.xiv. 


§92.  CERTIFICATES,  TKAKSCRIPTS,  A>D  OTHER 
PAPERS.  Cases  which  by  the  provisions  of  law  are  required 
to  be  certified  to  the  superior  court,  by  reason  of  involving 
the  question  of  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  shall  be  so  certified  by  the  presiding  justice  and  jus- 
tices' clerk;  and  for  that  purpose,  if  such  question  shall  arise 
on  the  trial,  while  the  case  is  pending  before  one  of  the 
other  justices,  such  justice  shall  certify  the  same  to  the 
presiding  justice. 

All  abstracts  and  transcripts  of  jiidgineuts  and  proceed- 
ings in  said  court,  or  in  any  of  the  dockets  or  registers  of 
or  deposited  in  said  court,  shall  be  given  and  certified  from 
any  of  such  dockets  or  registers,  and  signed  by  the  presiding 
justice  and  clerk,  and  shall  have  the  same  force  and  effect 
as  abstracts  and  transcripts  of  justices  of  the  peace  in  other 
cases. 

Appeals  from  judjinieuts  rendered  in  said  court  shall  be 
taken  and  perfected  in  the  manner  prescribed  by  law;  but 
the 

?fotice  of  appeal,  and  all  the  papers  required  to  be  filed  to 
perfect  it,  shall  be  filed  with  the  justices'  clerk.  Statements 
on  appeal  shall  be  settled  by  the  justice  who  tried  the  cause. 

Sureties  on  appeal,  or  on  any  bond  or  undertaking:  given  in 
any  cause  or  proceeding  in  said  court,  when  required  to 
justify,  may  justify  before  any  one  of  the  justices. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  31. 

Appeals  —  To  superior  court  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§974   and  note.     See  also   31    Cent.   DiR.    1491. 

Transfer  of  causes  to  superior  court  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  §  S3S  and  note.     See  also  31  Cent.  Dig.   1,559. 
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§93.  JUSTICES'  DOCKET.  In  a  suitable  book,  strongly 
bound,  the  justices'  clerk  shall  keep  a  permanent  record  of 
all  actions,  proceedings,  and  judgments  commenced,  had,  or 
rendered  in  said  justices'  court,  which  book  shall  be  a  public 
record,  and  be  known  as  the  "  Justices'  Docket,"  in  which 
docket  the  clerk  shall  make  the  same  entries  as  are  pro- 
vided for  in  section  nine  hundred  and  eleven  of  this  code, 
and  which  said  docket  and  entries  therein  shall  have  the 
same  force  and  effect  as  is  provided  by  law  in  reference 
to  dockets  of  justices  of  the  peace. 

[3Imutes  of  proceedings.]  To  enable  the  clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes  of 
his  proceedings  in  every  cause  returnable  before  or  assigned 
or  transferred  to  him  for  trial  or  hearing; 

[Certification  and  return  of  ininiites.]  And  upon  judgment 
or  other  disposition  of  a  cause,  such  justice  shall  imme- 
diately certify  and  return  the  said  minutes,  together  with 
all  pleadings  and  papers  in  said  cause,  to  the  clerk's  office, 
who  shall  immediately  thereupon  file  the  same,  and  make 
the  proper  entries  under  the  title  of  the  action  in  the  docket 
aforesaid. 

History:  Enacted  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  32. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

116  C.  84.  85,  46  P.  870   (applied). 

As  to  cliaracter  of  office  of  justice,  see  Kerr"s  Cyc.  C.  C.  P. 
§  110  note  pars.  3-6. 

Docket  of  justice  —  Entry  in  —  As  evidence  of  facts  therein, 
see  Kerr's  Cyc.  C.  C.  P.  §912  and  note.  See  also  31  Cent.  Dig. 
1486,    S  462. 

Same  —  Same  —  Best  evidence  —  As  to  being,  see  20  Cent.  Dig. 
386,   §§  565  at  seq. 

Same — -Same  —  Copies  of  —  As  evidence,  see  20  Cent.  Dig.  118, 
§  1298;   col.   1937,   §  1372. 

Same  —  Entry  or  record  of  judgment  therein  —  As  to,  see  28 
L.   638;   40  A.   D.   386. 

Same  —  Same  —  Default  judgment  rendered  on  process  served 
less  tlian  required  time,  void. —  See  8  A.  C.  1142. 

Same  —  What  to  contain. —  See  Kerr's  Cyc.  C.  C.  P.  §911  and 
note:  also  31   Cent.   Dig.   1475,   §§  451   et  seq. 
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§94.     TERKITOKIAL  EXTENT  ()F  .11  KISDK  TIOX.     The 

jurisdiction  of  the  justices'  court  of  such  city  and  county 
extends  to  the  limits  of  the  city  and  county,  and  its  process 
may  be  served  in  any  part  thereof. 

Histor>':  Enacted  Marcli  11,  1872,  providiiis  for  proljate  court 
in  each  county;  amended  as  above  April  1,  1880,  Code  Anidts. 
1880    (C.  C.  P.  pt.),  p.   32. 

Jurisdiction  of  justices'  courts  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  §§112,  925  and  notes;  31  Cent.  Dig.  930,  §S  71  et  seq. 

Same  —  Territorial  jurisdiction- — As  to,  see  Kerr's  Cyc.  C.  C. 
P.  §  106  and  note. 

§95.  PRACTICE  AND  RULES.  The  justices'  court,  and 
the  justices  of  the  peace  of  every  such  city  and  county,  shall 
be  governed  in  their  proceedings  by  the  provisions  of  law 
regulating  proceedings  before  justices  of  the  peace,  so  far 
as  such  provisions  are  not  altered  or  modified  in  this  article, 
and  the  same  are  or  can  be  made  applicable  in  the  several 
cases  arising  before  them. 

[Power  to  make  rules  —  Publication.]  The  justices'  courts 
of  such  city  and  county  shall  have  power  to  make  rules  not 
inconsistent  with  the  constitution  and  laws  for  the  govern- 
ment of  such  justices'  court  and  the  officers  thereof;  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their  pub- 
lication; and  no  rules  shall  be  made  imposing  any  tax  or 
charge  on  any  legal  proceeding,  or  giving  any  allowance  to 
any  justice  or  officer  for   services. 

Hisfory:  Enacted  Marcli  11,  1S72.  pro^idinj;'  for  judges  of 
probate;  amended  as  above  April  1,  ISSO,  Code  Anidts.  1880  (C.  C. 
P.  pt.),  p.  32. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annulalion. 

107  C.   117,  118.  40  P.   100    (construed). 

As  to  i)rovisions  applicable,  see  Kerr's  Cyc.  C.  C.  P.  §§  :'.82-92(S 
and  notes. 

Proceedings  in  justices'  courts  —  As  to.  see  Keri-'s  Cyc.  C.  C. 
P.  §91    and  note  pars.   1-8;   §§832-920  and  notes. 

Rules  (if  justices'  courts. —  See  Keri-'s  Cyc.  C.  C.  P.  §  129  and 
note. 
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§  96.  ATTORNEYS.  It  shall  not  be  lawful  for  any  justice 
of  the  peace,  justices'  clerk,  or  sheriff  of  any  such  city  and 
county,  or  any  of  their  deputies,  to  appear  or  advocate,  or 
in  any  manner  act  as  attorney,  counsel,  or  agent  for  any 
party  or  person  in  any  cause,  or  in  relation  to  any  demand, 
account,  or  claim  pending,  or  to  be  sued  or  prosecuted  before 
said  court  or  justices,  or  either  of  them;  nor  shall  any  per- 
son other  than  an  attorney  at  law,  duly  admitted  to  practice 
in  courts  of  record,  be  permitted  to  appear  as  attorney  or 
agent  for  any  party  in  any  cause  or  proceeding  before  said 
justices'  court,  or  any  of  said  justices,  unless  he  produce  a 
sufficient  power  of  attorney  to  that  effect,  duly  executed  and 
acknowledged  before  some  officer  authorized  by  law  to  take 
acknowledgments  of  deeds,  which  power  of  attorney,  or  a 
copy  thereof,  duly  certified  by  one  of  the  justices  (who,  on 
inspection  of  the  original,  and  being  satisfied  of  its  genuine- 
ness, shall  certify  such  copy),  shall  be  filed  among  the  papers 
in  such  cause  or  proceeding. 

Historj':  Enacted  March  11,  1872,  and  related  to  judges  of 
probate  in  San  Francisco;  amended  Into  form  as  above  April  1, 
1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  33. 

Attorneys  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §§275  et  seq,  and 
and  notes. 

Disqnalification  of  justices  and  judicial  officers  — As  to,  see 
Kerr's  Cyc.  C.  C.  P.   §§  170-172  and  notes. 

§  97.  SALARIES.  The  justices  of  the  peace  shall  receive 
for  their  official  services  the  following  salaries,  and  no  other 
or  further  compensation,  payable  monthly,  out  of  the  city 
and  county  treasury,  after  being  first  allowed  and  audited  as 
other  similar  demands  are  by  law  required  to  be  allowed  and 
audited:  To  each  of  the  justices  of  the  peace  thirty-six  hun- 
dred dollars  per  annum. 

History:  Orig-inal  section  governing  jurisdiction  of  proDate 
courts  was  enacted  March  11,  1871;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  282;  present  section  enacted  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  33;  amended  February  15, 
1905,  Stats,  and  Amdts.   1905,  p.  9. 
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56. C.  5G3,  5C5  (con.strued  with  Const.  1S49,  art  VI..  as  amended 
1862). 

S98.     WHAT  .USTICES  SrCCESSORS  OF  OTHERS.    The 

justices  of  the  peace  elected  in  any  such  city  and  county  at 
the  general  election  of  eighteen  hundred  and  seventy-nine, 
or  persons  appointed  to  fill  their  places,  are  successors  of 
the  justices  of  the  peace  of  such  city  and  county  who  held 
office  at  the  time  of  such  election; 

[Transfer  of  records,  etc.]  And  all  records,  registers,  dock- 
ets, books,  papers,  causes,  actions,  and  proceedings  lodged, 
deposited,  or  pending  before  the  justices'  court,  or  any  justice 
of  any  such  city  and  county,  are  transferred  to  the  justices' 
court  of  such  city  and  county,  herein  provided  for,  which 
shall  have  the  same  power  and  jurisdiction  over  them  as 
if  they  had  been  in  the  first  instance  lodged,  deposited,  filed, 
or  commenced  therein. 

History:  Enacted  March  11,  1872,  regulating  terms  of  probate 
court;  amended  into  present  form  April  1,  1880  (C.  C.  P. 
pt),  p.  33. 

6.3  C.  80  (as  existed  before  amdt.  1880,  applied). 

For  similar  provision  a.s  to  .siii^erior  coiirts,  soo  ante  §79. 

Same — -Supreme   court.— See   ante   S  iiij. 

§S99,  100.     [Repealed.] 


ARTICLE    II. 

JUSTICES'    COURTS    IN    TOWNSHIPS. 

§103.     .luslioes'    courts    and    justices.       [Number    in    townships, 

etc. J 
§]03V^.   Justices'   courts    in    towns    of   third   cla^s.      Appointment 

of  clerk. 
S  104.     Courts,   where   held. 

§  105.     "What  justice  may  hold  court  for  another. 
§106.     Territorial  extent  of  civil  jurisdiction. 
S  107.     What  justices  successors  of  others. 

§103.    JUSTICES'   COURTS   A^D   JUSTICES.      [NUMBER 
IN  TOWNSHIPS,  ETC.]     There  shall  be  at  least  one  justices' 

59 


§  103  CODE    OF    CTVTT.    PROOET)URE.  [Pt.  T,  Tit.  I. 

court  in  each  of  the  townshijjs  of  the  state,  for  which  one 
justice  of  the  peace  must  be  elected  by  the  qualified  electors 
of  the  township,  at  the  general  state  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor. 

[iVuiiiber  in  counties.]  In  any  county  where  in  the  opinion 
of  the  board  of  supervisors  the  public  convenience  requires 
it,  the  said  board  may,  by  order,  provide  that  two  justices' 
courts  may  be  established  in  any  township,  designating  the 
same  in  such  order;  and,  in  such  case,  one  justice  of  the 
peace  must  be  elected  in  the  manner  herein  provided  for 
each  of  said  courts. 

[Number  iu  cities  and  towns  of  various  classes  —  Jurisdic- 
tion.] In  every  city  or  town  of  the  third  and  the  fourth  class 
there  must  be  one  justice  of  the  peace,  and  in  every  city  or 
town  of  the  first  and  one-half  class  there  must  be  four  jus- 
tices of  the  peace,  and  in  every  city  or  town  of  the  second 
class  there  must  be  two  justices  of  the  peace,  to  be  elected 
in  like  manner  by  the  electors  of  such  cities  or  towns  re- 
spectively; and  such  justices  of  the  peace  of  cities  or  towns 
shall  have  the  same  jurisdiction,  civil  and  criminal,  as  jus- 
tices of  the  peace  of  townships,  and  township  justices'  courts. 

[Jurisdiction  and  powers.]  Said  justices  of  the  peace  of 
cities,  and  justices'  courts  of  cities  shall  also  have  jurisdic- 
tion of  all  proceedings  for  the  violation  of  any  ordinance  of 
any  city  in  which  courts  are  established,  both  civil  and  crimi- 
nal, and  of  all  actions  for  the  collection  of  any  license  re- 
quired by  any  ordinance  of  any  such  city  or  town,  and  gen- 
erally exercise  all  powers,  duties  and  jurisdiction,  civil  and 
criminal,  of  police  judges,  judges  of  the  police  court,  record- 
er's court  or  mayor's  court,  within  such  city. 

[Qualifications  of  justices  of  the  peace.]  No  person  is  eligi- 
ble to  the  office  of  justice  of  the  peace  in  any  city  or  town 
of  the  first,  first  and  one-half,  second  or  third  class,  who 
has  not  been  admitted  to  practice  law  in  a  court  of  record; 
and  no  justice  of  the  peace  is  permitted  to  practice  law  before 
another  justice  of  the  peace  in  the  city,  town  or  county  in 
v/hich  he  resides,  or  to  have  a  partner  engaged  in  the  prac- 
tice of  law  in  any  justices'  court  in  such  city,  town  or  county. 
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[Salaries  of  justices — Cities  of  fonrtli  class.]  Every  city 
justice  of  the  peace  in  any  city  or  town  of  the  fourth  class 
shall  receive  a  salary  of  fifteen  hundred  dollars  per  annum, 
and  every  city  justice  of  the  peace  in  any  city  or  town  of 
the  third  class  shall  receive  a  salary  of  two  thousand  dollars 
])er  annum,  and  every  city  justice  of  the  peace  in  any  city  or 
town  of  the  first  and  one-half  class  shall  receive  a  salary  of 
three  thousand  dollars  per  annum  and  every  city  justice  of  the 
l)eace  in  any  city  or  town  of  the  second  class  shall  receive  a 
salary  of  thirty-six  hundred  dollars  per  annum;  and  each 
justice  of  the  peace  shall  be  provided  by  the  city  or  town 
authorities  with  a  suitable  office  in  which  to  hold  his  court. 
Where  the  compensation  of  the  justice  of  the  peace  of  any 
city  or  town  is  by  salary  it  shall  be  paid  by  warrants  drawn 
each  month  upon  the  salary  fund,  or,  if  there  be  no  salary 
fund,  then  upon  the  general  fund,  of  such  city  or  town;  such 
warrants  to  be  audited  and  paid  as  salaries  of  other  city 
officials. 

[Fees  —  Collection  and  payment  of.]  All  fees  which  are 
chargeable  by  law  for  services  rendered  by  such  city  justice 
of  the  peace  in  cities  or  towns  aforesaid  shall  be  by  them, 
respectively,  collected,  and  on  the  first  Monday  of  each  month 
every  such  city  or  town  justice  of  the  peace  shall  make  a 
report,  under  oath,  to  the  city  or  town  treasurer,  of  the 
amount  of  fees  so  by  him  collected,  and  pay  the  amount  so 
collected  into  the  city  or  town  treasury,  to  the  credit  of  the 
general  fund  thereof.  Said  salaries  sliall  he  tlie  sole  compen- 
sation of  said  city  justices. 

Hijiitory:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  34;  amended  Marcli  31,  1891,  Stats,  and  Amdt.s.  1891,  p. 
4.'')6;  Marcli  10,  1899,  Stats,  and  Amdts.  1899,  pp.  88,  89;  Marcli  7, 
1901,  Stats,  and  Amdts.  1901,  pp.  100,  101;  by  Code  Commission, 
Act  Marcli  8,  1901,  act  lield  unconstitutional,  see  history,  §  H  ante; 
March  19.  1903,  Stats,  and  Amdts.  1903,  pp.  210.  211;  March  3. 
190.''),  Stats,  and  Amdts.  190.';,  pp.  49,  50;  amended  Mnrch  11,  1907, 
Stats,  and  Amdts.  1907,  p.  190;  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  431;  February  22,  1909,  Stats,  and  Amdts.  1909,  ch.  56.  In 
I'lTeot    immediately. 

See  Kerr's  Cyc.  C.  C.  P.   div  17  iiars.  annotation. 
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58  C.  55,S,  561  (held  constitutional);  58  C.  572,  574  (constitu- 
tional), 575  (construed);  58  C.  576,  577  (construed):  59  C.  599 
(held  constitutional);  67  C.  633,  8  P.  384  (construed);  73  C.  486, 
506,  15  P.  110,  119  (cited);  85  C.  593,  596,  24  P.  935,  936  (applied); 
102  C.  12,  17,  36  P.  404  (cited);  62  P.  935,  936  (as  amended  1899 
construed  and  applied);  133  C.  74.  76,  65  P.  325  (applied  with 
olher  sections):  151  C.  465,  467  (applied).  468  (construed),  469 
(applied),  470  (construed),  471  (construed),  473  (construed),  91 
P.  147;  6  C.  A.  734,  738   (construed  and  applied),  93  P.  199,  201. 

Disability  of  justices  of  the  peace — As  to,  see  Kerr's  Cyc.  C. 
C.  P.  §§  170  et  seq.  and  notes. 

Eligibility  to  be  elected  justice  of  the  peace  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  §  159  and  note. 

Same  —  As  to  right  of  a  woman  to  be  justice  of  tlie  peace, 
see  38  L.   209. 

Fees  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §91  and  note:  Const. 
1879,  art.  VI,  §  15,  Hen.  G.  L.,  p.  Ixxxiv. 

Mayors  in  cities  of  over  ten  thousand  inhabitants  not  to  act 
as. —  Act  March   8,  1887    (Stats,   and  Amdts.   1887,  p.   51). 

Power  of  justices  to  sentence  on  "  special  holidays,"  see  post 
§135. 

§103^^.  JUSTICES'  COURTS  IN  TOWNS  OF  THIED 
CLASS.  APPOIIVTMENT  OF  CLERK.  Every  city  justice 
court  in  any  city  or  town  of  the  third  class  shall  have  a  clerk, 
who  shall  be  appointed  by  the  justice  of  said  court,  subject  to 
the  approval  of  the  board  of  supervisors  of  the  county,  and 
shall  hold  office  during  the  pleasure  of  said  justice.  Said 
clerk  shall  give  a  bond  in  the  sum  of  five  thousand  dollars, 
with  at  least  two  sureties,  to  be  approved  by  the  mayor,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office; 
he  shall  receive  an  annual  salary  of  one  thousand  two  hun- 
dred dollars,  payable  in  equal  monthly  installments  out  of  the 
treasury  of  said  city,  which  salary  shall  be  the  full  compensa- 
tion for  all  services  rendered  by  him; 

[Duties  of  clerk.]  He  shall  keep  a  record  of  the  proceed- 
ings of  said  court  and  issue  all  process  ordered  by  the  justice 
of  said  court,  and  receive  and  pay  into  the  city  treasury  all 
fines,  forfeitures  and  fees  paid  into  said  court.  He  shall  also 
render  each  month  to  the  city  council,  an  exact  account,  under 
oath,  of  all  fines,  forfeitures  and  fees  paid  and  collected.  He 
shall  prepare  bonds,  justify  bail  when  the  amount  has  been 
fixed  by  said  gourt  or  justice  and  may  administer  and  certify 
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oaths,  and  shall  remain  in  the  court  rooms  of  said  court 
during  the  court  hours  and  during  such  reasonable  times 
thereafter  as  may  be  necessary  for  the  proper  performance  of 
his  duty.  He  shall  have  custody  of  all  records  and  papers  of 
said  justice  court. 

History:  Enacted  March  10,  1909,  Stats,  and  Amdts.  1909,  ch. 
170.     In  effect   immediately. 

§  104.  COUETS,  WHE«E  HELD.  A  justice  s  court  may 
be  held  at  any  place  selected  by  the  justice  holding  the  same, 
in  the  township  for  which  he  is  elected  or  appointed;  and 
such  court  shall  be  always  open  for  the  transaction  of  busi- 
ness. 

IILstory:  Enacted  Marcli  11,  1872;  continued  municipal  crim- 
inal court  of  San  Franci.sco:  present  section  enacted  April  1, 
1880,  Code  Amdts.   1880    (C.   C.   P.  pt.),  p.   34. 

Court  always  open,  other  provisions  —  As  to,  see  Kerr's  Cyc 
C.  C.  P.   §§  48,  73  and  notes. 

(Office  liours  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  88  and  note. 
Place  at  wliich   justice  may  act. — See  33  L.  90. 

S  10:».  WHAT  JUSTICE  MAY  HOLD  COURT  FOR  AN- 
OTHER.  A  justice  of  the  peace  of  any  township,  or  city,  or 
city  and  county  may  hold  the  court  of  any  other  justice  of  the 
peace  of  any  township,  city  and  county,  or  city  within  the 
same  county,  at  his  written  request,  and  while  so  acting  shall 
Ije  vested  with  all  the  powers  of  the  justice  for  whom  he  so 
holds  court.  In  which  case  the  proper  entry  of  the  pro- 
ceedings before  the  attending  justice  subscribed  by  him  shall 
be  made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court;  and  the  same  shall  be  prima  facie  evidence  of  such 
proceedings,  and  form  and  become  a  part  of  the  record  of 
any.  oi'  any  i)art  of  any  and  all  aclions,  causes,  or  proceed- 
ings had  l)of(»rp  such  altciiding  justieo  while  so  holding  the 
court. 

HiMtory:  Enacted  Manli  11,  1872,  reffiilating'  election  and 
term  of  judpres  of  municipal  criminal  court:  present  section 
enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  34; 
amended  February  16,  1897,  Stats,  and  Amdts.  1897,  p.  8. 
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See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

98  C.  235,  240,  33  P.  202  (applied):  116  C.  503,  507,  48  P.  495 
(construed  and  applied);  153  C.  — ,  93  P.  400,  401  (construed  and 
applied). 

Interchange  of  judges  of  superior  court,  is  provided  for  in 
Kerr's  Cyc.  C.  C.  P.  §  71  and  note. 

§  106.     TERRITORIAL    EXTENT    OF    CIVIL    JCRISDIC- 

TION.  The  civil  jurisdiction  of  justices'  courts  exten<is  to 
the  limits  of  the  townships  in  which  they  are  held;  but 
mesne  and  final  process  of  any  justice's  court  in  a  county 
may  be  issued  to  and  served  in  any  part  of  the  county. 

Historj's  Enacted  March  11,  1872,  and  governed  jurisdiction 
of  municipal  criminal  court;  present  section  enacted  April  1, 
1880,  Code  Amdts.  18'80  (C.  C.  P.  pt.),  p.  34. 

66  C.  441,  443,  5  P.  915  (applied  in  connection  with  §  832  sub. 
7,  and   §  848). 

Jurisdiction  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P.  S§  94,  112 
and   notes. 

Process  of  justice  —  Wherever. — See  Kerr's  Cyc.  C.  C.  P.  §  106 
and  note. 

Territorial  jurisdiction  —  As  to.  see  Kerr's  Cyc.  C.  C.  P.  |  94 
and  note;   §§  112,  925  and  notes. 

Same  —  Where  party  has  contracted  to  perform  in  particular 
jurisdiction. —  See  Kerr's  Cyc.  C.  C.  P.  §106  note  par.  2;  also 
§§  832,   848  and  notes. 

§  107.     WHAT  JUSTICES  SUCCESSORS  OF  OTHERS.   The 

justices  of  the  peace  elected  in  the  townships  at  the  general 
state  election  of  eighteen  hundred  and  seventy-nine,  or  per- 
sons appointed  to  fill  their  places,  are  successors  of  the 
justices  of  the  peace  of  the  townships,  respectively,  who  held 
office  at  the  time  of  such  election;  and,  in  case  the  townships 
of  any  county  are  hereafter  changed  or  altered,  the  board  of 
supervisors  of  such  county  shall  make  provision  as  to  what 
justices  shall  be  successors  of  the  justices  of  townships  so 
changed  or  altered. 

HLstory:  Enacted  March  11,  1872,  regulating  presumptions 
in  fa\or  of  juunicipal  criminal  court;  present  section  enacted 
April  1,  1S80,  Code  Amdts.  1880   (C.  C.  P.  pt.),  pp.  34,  35. 

143  C.  243,  247,  76  P.  1025   (construed  and  applied). 

§§  108,  109.     [Repealed.] 
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ARTICLE    III. 

JUSTICES  OF  THE  PEACE  AND  JUSTICES'  COURTS,  IN  GEN- 
ERAL. 

ji  110.  Term   of  office. 

§  111.  Vacancies. 

§  112.  Civil    jurisdiction. 

§  113.  Concurrent  jurisdiction. 

§  114.  Civil  jurisdiction  restricted. 

§  115.  Criminal  jurisdiction    (repealed). 

§  110.  TEHM  OF  OFFICE.  The  term  of  office  of  justices 
of  the  peace  shall  be  four  years  from  and  after  twelve  o'clock 
meridian  on  the  first  Monday  after  the  first  day  of  January 
next  succeeding  their  election. 

History:  Enacted  March  11,  1872,  providing  officers  and  sal- 
aries for  municipal  criminal  court:  present  section  enacted 
Ai)ril  1,  1S80,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  3.5;  amended 
March    23.    1901,   Stats,  and  Amdts.   1900-1,   p.   630. 

See  Kerr's  Cyc.  C.  C.   P.  for  9  pars,   annotation. 

58  C.  558,  561  (amendment  1880  constitutional):  66  C.  10,  4  P. 
768  (act  1880  constitutional):  67  C.  633,  8  P.  384  (construed);  102 
C.  12,  17,  36  P.  404  (cited):  133  C.  74,  76,  77,  65  P.  325  (held  re- 
pealed by   S  58  County  Government  Act). 

E.xistins  under  special  charter  at  the  time  of  the  adoption  of 
tlio  constitution  of  1879. —  See  Kerr's  Cyc.  C.  C.  P.  §103  note 
l)ar.    16. 

I'art  of  the  constitutional  judiciary. —  See  Kerr's  Cyc.  C.  C.  P. 
S  85  and  note  pars.  5,  9;  §  103  and  note  pars.  15,  16. 

§  111.  VACANCIES.  If  a  vacancy  occurs  in  the  office  of  a 
justice  of  the  peace,  the  board  of  supervisors  of  the  county 
shall  appoint  an  eligible  person  to  hold  the  office  for  the 
remainder   of   the   unexpired   term. 

History:  Enacted  April  I.  ISSO.  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   35. 

See  Kerr's  C\c.   C  C.   i'.   fur   12  pars,  annotation. 
102  C.   12,   15-18,   36   P.    104    (construed   with    S  203   charier  Oak- 
land   and    applied):    122    C.    134,    139.    .54    P.    596    (construed    with 
Kerr's  C.  C.  P. —  5  65 
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par.  21  §25  County  Government  Act  and  applied);  133  C.  7^,  75, 
76,  77,  65  P.  325  (construed  with  §  58  County  Government  Act 
and  applied). 

As  to  vacancies  in  office  of  justice  of  the  peace,  see  31  Cent. 
Dig.   col.    854,   §  13. 

§  112.  CIYIL  JURISDICTION.  The  justices'  courts  shall 
have  civil  jurisdiction: 

1.  In  actions  arising  on  contract  for  the  recovery  of  money 
only  if  the  sum  claimed,  exclusive  of  interest,  does  not 
amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for  injury 
to  real  property  where  no  issue  is  raised  by  the  verified 
answer  of  the  defendant  involving  the  title  to  or  possession 
of  the  same,  if  the  damage  claimed  do[es]  not  amount  to 
three  hundred  dollars; 

3.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to  three 
hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not  amount- 
ing to  three  hundred  dollars,  given  by  statute,  or  the  ordi- 
nance of  an  incorporated  city  and  county,  city  or  town, 
where  no  issue  is  raised  by  the  answer  involving  the  legality 
of  any  tax,  impost,  assessment,  toll,  or  municipal  fine; 

5.  In  actions  upon  bonds  or  undertakings  conditioned  for 
the  payment  of  money,  if  the  sura  claimed  does  not  amount  to 
three  hundred  dollars,  though  the  penalty  may  exceed  that 
sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of  money 
on  the  confession  of  a  defendant,  when  the  amount  con- 
fessed, exclusive  of  interest,  does  not  amount  to  three  hun- 
dred dollars. 

Hi.story;  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.  P.  pt.),   p.   35. 

See  Kerr's  Cyc.   C.   C.  P.   for  88  pars,  annotation. 

60  C.  425,  427  (construed  and  applied);  69  C.  556,  557,  11  P. 
186  (construction  of  subd.  4);  80  C.  40,  41,  22  P.  80  (construction 
of  subd.  4);  91  C.  548,  549,  27  P.  1031  (applied  to  personal  liabil- 
ity of  stockholder);  97  C.  93,  97,  33  A.  S.  163,  31  P.  846,  847   (ap- 
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plied  to  liability  of  stockholder);  102  C.  12,  17,  36  P.  404  (cited); 
inc.  419,  422,  44  P.  162  (applied) ;  127  C.  558,  559,  78  A.  S.  90, 
r,0  v.  4.5  (applied  excluding-  jurisdiction  of  justice  on  note  pro- 
viding for  attorney  fee);  130  C.  96,  98,  99,  62  P.  296  (suhd.  4 
applied);  135  C.  65,  68,  67  P.  10  (.subd.  2  considered  but  not 
construed);  139  C.  398,  406,  73  P.  174  (construed  as  applicable  to 
statutory  liability  of  stockholder). 

As  to  collateral  attack  on  jurisdiction  of,  see  14  A.  S.  182. 

Cases  under  subd.  3  of  the  above  section  are  all  given  in 
Kerr's  Cyc.  C.  C.  P.  §  112,  note,  par.  1,  and  the  question  fully 
treated  in  the  notes  to  §§  509-521   in  the  same  code. 

Confession  of  judgment  in  sum  of  excess  of  amount  over 
which  justice  has  jurisdiction,  is  void. —  See  Kerr's  Cyc.  C.  C.  P. 
§  112,  note  pars.  76  et  seq. 

Joinder  of  defendants,  and  asking  judgment  in  solido,  effect 
of. —  See  Kerr's  Cyc.  C.  C.  P.  §52,  note  pars.  47,  92;  §76,  note 
pars.  71-76. 

Jurisdiction  and  duties  of  justices  —  As  to  civil  jurisdiction  of, 
see  2  Obiter  Dig.  114;   31  Cent.  Dig.  cols.   930-1120,  §§71-224. 

Same  —  Limited  and  purely  statutory.- — See  12  PI.  &  Pr. 
669-673;  31  Cent.  Dig.  col.  930,  §  71. 

Same  —  Local  and  special  legislation  with  respect  to  prohib- 
ited.—  See  Const.  1879,  art.  IV,   §25,  Hen.  G.  L.,  p.  Ixxii. 

Same  —  Personal  liability  for  exceeding. —  See  31  Cent.  Dig. 
col.  891,  §36;  14  L.  138;  27  L.  92. 

Same  —  Power  of  legislature  to  enlarge. —  See  2  Obiter  Dig. 
114. 

Same  —  Voluntary  credits  to  bring  claim  within. —  See  1  PI.  & 
I'r.   707;    31    Cent.   Dig.   cols.    1036-1040,   SS170,    171;    22  L.    221. 

Iteiiiittiug;  or  waiving  part  of  amoiiut  —  Of  debt,  in  order  to 
confer  jurisdiction  on  justice,  permissible  in  some  jurisdictions, 
in  others  not.— See  1  PI.  &  Pr.  707:  13  Cent.  Dig.  col.  2267,  §  428; 
31  Cent.  Dig.  1036-1040,  §§170,  171;  5  Decen.  Dig.  p.  2149,  §169 
(8);   22   L.    221. 

Where  remitting  allowable,  waiver  must  be  made  before  suit 
brought;  jurisdiction  cannot  be  conferred  by  subsequent  amend- 
ment remitting  part  of  claim. —  See  130  C.  96,  62  P.  296;  80  P. 
H23;  24  Cyc.  474,  note  63.  Examine  also,  84  C.  154,  23  P.  1086;  102 
O.  266,  36  P.  676;  83  P.  1000. 

The  reason  alleged  for  this  rule  is  that  the  test  of  jurisdic- 
tion is  the  amount  sued  for. —  See  130  C.  96,  62  P.  296;  13  Cent. 
Dig.  cols.  2226-2242,  §§413-415;  5  Decen.  Dig.,  pp.  2146-2148, 
§169(l)-(4). 

§113.  CONCURRENT  JUKI  SI)  U'TION.  The  justices' courts 
shall  have  coucurreut  jurisdiction  with  the  superior  courts 
within  their  respective  townships: 
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1.  In  jiolioiis  of  forcible  oiitrj  and  detainer,  where  [1]  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month,  and 
[2]  the  whole  amount  of  damages  claimed  does  not  exceed 
two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  [1]  the  amount  of  the  liens  nor  [2] 
the  value  of  the  property  amounts  to  three  hundred  dollars. 

History:  Enacted  March  11,  1872;  amended  February  25, 
1878,  Code  Amdts.  1877-8,  p.  97;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.   35. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

90  C.  500,  502,  27  P.  372,  373  (construed);  130  C.  96,  98,  99,  62 
P.  296  (construed  and  applied);  137  C.  603,  604,  70  P.  657  (con- 
strued and  subd.  1  applied). 

As  to  treble  damages,  see  Kerr's  Cyc.  C.  C.  P.  §  112  note  pars. 
15,  63. 

Constitutional  provision  as  to  concurrent  jurisdiction- — -As 
to,  see  Const.  1879,  art.  VI,  §  11,  Hen.  G.  L.,  p.  Ixiii. 

Forcible  entry  and  detainer. — See  Kerr's  Cyc.  C.  C.  P.  §§  159  et 
seq.  and  notes;  31  Cent.  Dig.  col.  962,  §  91;  12  PL  &  Pr.  683-687. 

Original  section,  and  amendments  of  1877-8,  i-elated  to  elec- 
tion and  term  of  .justices  of  peace. 

Keniitting'  part  of  lieu  to  eoufer  jurisdiction  —  Not  iiermis- 
sible. —  A  novel  case  in  practice  is  reported  by  Elroy  W.  Smitli, 
of  the  Los  Angeles  Bar  (case  No.  65770  L.  A.  Super  Ct.).  Plain- 
tiff brought  suit  to  foreclose  a  chattel  mortgage  securing  prin- 
cipal, interest  and  attorney's  fees,  all  amounting  to  a  sum  in 
excess  of  the  justice's  jurisdiction,  but  asking  judgment  for 
only  $299,  alleging  the  value  of  the  property  covered  by  mort- 
gage to  be  less  than  $200.  The  point  was  made  by  Mr.  Smith 
that  the  amount  of  the  lien  was  over  $300  and  for  that  reason 
the  justice  had  no  jurisdiction  under  provisions  of  above  sec- 
tion. Justice  siistained  the  point,  but  permitted  plaintiff, — over 
objection  that  tlie  lien  was  a  matter  of  contract  and  indivisible, 
—  to  remit  part  of  the  lien;  and  set  the  case  for  trial.  A  writ  of 
proliibition   was  granted  l>y  Judge  Bordwell. 

Amount  of  lien  is  purely  a  matter  of  contract,  and  one  of 
the  parfies  cannot  vary  the  contract  by  waiving  a  part  of  the 
lien,  in  order  to  confer  jurisdiction  on  a  justice  of  the  peace. — 
See  84  C.  154,  23  P.  1086;  101  C.  436,  35  P.  1032;  102  C.  266,  36  P. 
676;  80  P.  323;  33  Iowa  246;  86  N.  C.  317:  22  Tex.  7.  See,  also, 
1  PL  &  Pr.  710  and  note  2. 

Same — Con.sent  of  parties,  in  such  a  case,  would  not  confer 
jurisdiction    on    the    justice    of    the    peace    where    the    statute 
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expressly  denies  it.— See  13  Cent.  Dig:,  cul.  1901,  S  TS;  12  PI,  &  Pr. 
67.^:    4    W.   &   P,    3881    (consent). 

S  114.  CIVIL  ,11 UISDH  TION  KESTltlCTED.  Except  as 
ill  the  last  preceding  section  provided,  the  jurisdiction  of  the 
justices"  courts  shall  not,  in  any  case,  trench  upon  the  juris- 
diction of  the  several  courts  of  record  of  the  state,  nor 
extend  to  any  action  or  proceeding  against  ships,  vessels,  or 
boats,  for  the  recovery  of  seamen's  wages  for  a  voyage  per- 
formed in  whole  or  in  part  without  the  waters  of  this  state. 

History:  Enacted  Marcli  11,  1872;  amended  April  1,  IS.SO, 
Code  Anidts.   1880    (C.  C.   P.   pt.),   p.   36. 

5.')  C.  265,  267  (subd.  5  applied);  11  P.  128  (applied  with  S  894). 

Civil  jurisdiction  —  In  actions  against  vessels, —  See  Kerr's 
Cyc.  C.  C.  P.  §§  813  et  seq.  and  notes. 

Same  —  Not  to  intrench  upon  jurisdiction  of  courts  of  record. 
—  See  Const.   1879,  art.  VI,  §  11.  Hen.  G.  L.,  p.  Ixxxiv. 

Original  section  provided  civil  jurisdiction  of  justices  of  the 
peace  in  substantially  the  same  language  as  §  112  of  the  present 
code. 

Ml,).     CRIMIAAL  JrmSDKTlOX   [repealed]. 

History:  Enacted  March  11,  1872;  amended  February  28, 
1874,  Code  Amdts.  1873-4,  p.  399:  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P,  pt,),  p.  36;  by  Code  Commission.  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitutional,  see 
history,  S5  ante;  repealed  March  19,  1907,  Stats,  and  Amdts. 
1907,   p.   682. 

See  Kerr's  Cyc.  C.  C.  P.  fm-  14  i)ars.  annutation  to  former  sec- 
lion. 

CO  C.  103.  104  (applied  —  giving  justices  jurisdiction  of  mis- 
(Iciiu-aiior)  ;  60  C.  149,  1,'')2  (as  amended  in  1880  applied):  66  C.  3, 
I,  1  P.  69.5  (applied  —  giving  justices  jurisdiction  of  crimes); 
(IS  ('.  412,  413,  9  P.  449  (applied  —  giving  superior  court  jurisdic- 
tion of  crimes);  93  C.  222,  236  (applied),  27  A.  S.  174,  28  P.  937, 
941;  96  C.  362,  365  (applied),  31  P.  224;  97  C.  527,  528  (cited  in 
applying  §  1205  as  amended),  32  P.  568:  115  C.  50,  54  (construed). 
46  P.  863;  4  C.  A.  717,  720   (construed  and  applied),  89  P.  723. 

Fine  —  Payment  "forthwith." — See  Kerr's  Cyc.  Pen.  C.  S  1446 
and  note. 

Petty  larceny  —  Exclusive  jurisdiction. —  See  Kerr's  Cyc.  Pen. 
C.  §  482  note  par.  2. 

Power  to  open  criminal  cause  decided  by  him  —  As  to,  see  4 
A.   C.    767. 
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§§  116-119.     [Repealed.] 

History:  Enacted  March  11,  1872:  repealed  April  1,  1880. 
Code  Amdts.   18S0    (C.   C.  P.   pt.),   p.   21. 

53  C.  412,  413    (former  §  117  construed  and  applied  with   §  85). 

CHAPTER    VI. 
POLICE  COURTS. 

§  121.      Provided  for   in   Political   Code. 

§121.  PROVIDED  FOR  IN  POLITICAL  CODE.  Police 
courts  are  established  in  incorporated  cities  and  counties, 
cities  and  towns,  and  their  organization,  jurisdiction,  and 
powers  provided  for  in  the  Political  Code,  part  four. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  36. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

66  C.  3,  4,  4  P.  695  (cited  in  construing  and  applying  §  115). 

Police  courts  —  As  to,  generally,  see  22  Encyc.  of  L.  913,  et 
seq.;    13    Cent.    Dig.    cols.    2205-2299,   §§404-468;    col.    2942,    §1160. 

Same — ^  Civil  action  in- — Proceedings. —  See  Kerr's  Cyc.  C.  C. 
P.  §  929  et  seq.  and  notes. 

Same  ^ — Criminal  jurisdiction  and  powers  of  —  As  to,  gen- 
erally,  see  14  Cent.  Dig.  cols.   713-836,   §§  112-218. 

Same  —  Same  —  Preliminary  examination  —  Power  to  hold 
accused  for  trial. —  See  Kerr's  Cyc.  C.  C.  P.   §  115  note  par.  40. 

Same  —  Organization  and  jurisdiction  of  —  As  to,  generally, 
see  Kerr's  Cyc.  Pol.  C.  §§  4424  et  seq.  and  notes. 


CHAPTER   VII. 

GENERAL   PROVISIONS   RESPECTING   COURTS   OF   JUSTICE. 

Article  1.  Publicity   of   Proceedings,   §§  124,   125. 

II.  Incidental  Powers  and  Duties  of  Courts,  §§  128-131. 

III.  Judicial   Days,    §§  133-135. 

IV.  Proceedings  in  Case  of  Absence  of  Judge,  §§  139,  140. 
V.  Provisions    Respecting    Places     of    Holding    Courts, 

§§ 142-144. 
VI.     Seals  of  Courts,    §§  147-153. 
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ARTICLE    I. 

PUBLICITY   OF  PROCEEDINGS. 

§  124.     Sittings    of   court,   public. 

§  125.     Sittings  of  court,   when   private. 

§  124.  SITTINGS  OF  COURT,  PUBLIC.  The  sittings  of 
every  court  of  justice  shall  be  public,  except  as  provided  in 
the  next  section. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.  P.  pt.),  p.   36. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Public  and  speedy  trial  is  guaranteed  to  all  persons  accused 
of  crime,  botli  by  state  and  federal  constitutions. —  Cal.  Const. 
1S79.  art.  I,  §  13;  U.  S.  Const.  Amdt.  VI,  lien.  G.  L.,  pp.  xxv,  Ixvi. 
See  9  Fed.  Stats.  Ann.  pp.  324-334;  14  Cent.  Dig.  col.  2002,  §  1292; 
G  Decen.  Dig.,  p.  721,  §  573. 

§  125.     SITTINGS   OF    COUllT,    WHEN   PRIVATE.     In   an 

action  for  divorce,  criminal  conversation,  seduction,  or  breach 
of  promise  of  marriage,  the  court  may  direct  the  trial  of 
any  issue  of  fact  joined  therein  to  be  private,  and  may 
exclude  all  persons  except  the  officers  of  the  court,  the  par- 
ties, their  witnesses,  and  counsel;  provided,  that  in  any 
cause  the  court  may,  in  the  exercise  of  a  sound  discretion, 
during  the  examination  of  a  witness,  exclude  any  or  all 
other  witnesses  in  the  cause. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  pp.  36,  37. 

See   Kerr's  Cyc.  C.  C.  P.  for  5  pars,   annotation. 

99  C.  526,  529,  531,  37  A.  S.  78,  34  P.  227,  21  L.  755  (construed 
and  applied  in  connection  with  §  1209  subds.  5  and  9  post,  and 
S  in:;2  Pol.  O;  103  C.  242,  21.",  42  A.  S.  lOS,  37  P.  153  (construed 
not  aiiplicable). 

Attachment  and  divorce  cases  —  Proceedings  in  to  be  kept 
.secret. —  See  Kerr's  Cyc.  Pol.  C.  §1032  and  note. 

Witnesses  —  Exclusion  of  l>y  judge  on  request. —  See  Kerr's 
Cyc.  C.  C.  P.  §  2043  and  note. 
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ARTICLE    II. 

INCIDENTAL,    POWERS    AND    DUTIES    OF   COURTS. 

§  128.     Powers   respecting  conduct   of   proceedings. 
§  129.     Courts   of  record  may  make  rules. 
§  130.     When  rules  take  effect. 

§  131.      [Probation    committee.      Appointment    of.      Oatli    of    offi- 
cer of.] 

§  128.  POWERS  RESPECTING  CODK  T  OF  PROCEED- 
INGS.    Every  court  shall  have  power: 

1.  To  preserve  and  enforce  order  in  its  immediate  pres- 
ence ; 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before 
a  person  or  persons  empowered  to  conduct  a  judicial  inves- 
tigation under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before 
it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and  pro- 
cess, and  to  the  orders  of  a  judge  out  of  court,  in  an  action 
or  proceeding  pending  therein; 

5.  To  control  in  furtherance  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  In  any  manner 
connocted  with  a  judicial  proceeding  before  it,  in  every  mat- 
ter appertaining  thereto; 

fi  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  man- 
ner provided  in  this  code; 

7.  To  administer  oaths  in  an  action  or  proceeding  pending 
therein,  and  in  all  other  cases  where  it  may  be  necessary  in 
the  exercise  of  its  powers  and, duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

History:  Enacted  Marcli  11,  1S72;  amended  April  1,  1S80. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37.  Tlie  foundation  of  this 
section  of  the  code  is  §  65  of  the  act  of  1863  (Stats.  1863,  p.  342): 
subdivisions  1,  2.  4  and  5  embrace  substantially  the  provisions 
of  that  section  of  the  act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  29  pars,  annotation. 

47  C.  131,  13-1  (subd.  4  applied);  53  C.  204,  207  (applied  witli 
S§  1209  et  seq.);  54  C.  236,  237  (applied);  3  P.  853,  954  (applied 
with  §1008  Pen.  C);  64  C.  343,  345,  30  P.  1030  (applied  with 
S12n9);  73  C.  222,  224,  14  P.  849,  850  (applied);  79  C.  600,  6o2 
(subd.  S  applied  —  erroneously  cited  as  S  1128),  21  P.  954,  955 
(correctly  cited);  82  C.  456,  468,  22  P.  1120,  1124  (subd.  8  ap- 
plied with  §  187);  96  C.  4,  6,  30  P.  803  (applied);  112  C.  637,  643, 
44  P.  1084  (construed  and  applied);  140  C.  1,  10  (construed  and 
applied),  73  P.  597;  150  C.  535.  5-H.  89  P.  34S  (subd.  5  applied); 
1   C.  A.  54,  56,  81  P.  671    (cited). 

Administration    of   oaths. —  See    "Oaths"    this    note. 

Attendance   of    witnesses. —  See    "Witnesses"    this    note. 

Contempts  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P.  §  1209  et  seq. 
and    notes. 

Same  —  In  justices'  courts. —  See  Kerr's  Cyc.  C.  C.  P.  S  906  et 
seq.   and   notes. 

.Judicial  officers  —  Powers  of. —  See  Kerr's  Cyc.  C.  C.  P.  S  177 
and    note. 

Oaths  —  Adniini.stratioh  of. —  See  Kerr's  Cyc.  C.  C.  P.  SS  2093 
et  seq.  and  notes. 

Witness  —  Compelling  attendance  by  attacliment. —  See  Kerr's 
Cyc.  C.  C.  P.   SS  1985  et  seq.  and  notes. 

§  129.  COUUTS  OF  RECORD  3IAY  MAKE  RULES.  Every 
court  of  record  may  make  rules  not  inconsistent  with  the 
laws  of  this  state,  for  its  own  government  and  the  govern- 
ment of  its  officers;  but  sucli  rules  shall  neither  impose  any 
tax  or  charge  upon  any  legal  proceeding,  nor  give  any  allow- 
ance to  any  officer  for  services. 

IIi»lorj-:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.  P.  pt.),  p.   37. 

See  Kerr's  Cyc.  C.  C.  P.  for  33  pars,  annotation. 

81  C.  408,  483  (construed  and  applied),  21  P.  976,  22  P.  742,  102S. 
1035,  6  L.   594;  86  C.  431,  432,   25  P.    10   (applied). 

As  to  power  to  make  rules,  nature,  extent,  etc.,  see  8  Encyc.  of 
L.,  pp.   29  et  seq. 

Kules   so   into   effect,   when. —  See   post    S130. 

S  130.  WHEN  RULES  TAKE  EFFECT.  Rules  adopted  by 
the  supreme  court  shall  take  effect  sixty  days,  and  rules 
adopted  by  superior  courts,  thirty  days  after  their  publica- 
tion. 
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History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  37. 

§131.  [PROBATION  COMMITTEE,  APPOINTMENT  OF. 
OATH  OF  OFFICER  OF.]  Sub.  1.  The  judge  of  the  superior 
court  in  and  for  each  county  or  city  and  county  of  the  state, 
or  where  there  are  more  than  one  judge  of  said  court,  a 
majority  of  the  judges  thereof  by  an  order  entered  in  the 
minutes  of  such  court,  may  appoint  seven  discreet  citizens 
of  good  moral  character,  and  of  either  sex,  to  be  known  as 
probation  committee,  and  shall  fill  all  vacancies  occurring 
in  such  committee.  The  clerk  of  said  court  shall  immediately 
notify  each  person  appointed  on  said  committee  and  there- 
upon said  persons  shall  appear  before  the  judge  of  said 
superior  court  in  said  county  and  qualify  by  taking  oath,  to 
be  entered  in  the  minutes  of  said  superior  court,  to  faith- 
fully perform  the  duties  of  a  member  of  such  probation  com- 
mittee. 

[Term  of  office  of  committee — Vacancy,  how  filled.]  Sub.  2. 
The  members  of  such  probation  committee  shall  hold  office 
for  four  years,  and  until  their  successors  are  appointed, 
provided  that  of  those  first  appointed,  one  shall  hold  office 
for  one  year,  two  for  two  years,  two  for  three  years,  and 
two  for  four  years,  the  terms  for  which  the  respective  mem- 
bers first  appointed  shall  hold  office  to  be  determined  by  lot 
as  soon  after  their  appointment  as  may  be.  When  any 
vacancy  occurs  in  any  probation  committee  by  expiration  of 
the  term  of  office  of  any  member  thereof,  the  successor  shall 
be  appointed  to  hold  for  the  term  of  four  years;  when  any 
vacancy  occurs  for  any  other  reason,  the  appointee  shall 
hold  for  the  unexpired  term  of  his  predecessor. 

[Compeusation.]  Sub.  3.  The  members  of  the  probation 
committee  shall  serve  without  compensation. 

[Committee  may  examine  certain  societies,  associations, 
etc.]  Sub.  4.  The  superior  court  or  anj^  judge  thereof  may 
at  any  time  require  said  probation  committee  or  a  probation 
officer  to  examine  into  the  qualifications  and  management  of 
any   society,   association   or   corporation,   other   than   a   state 
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institution,  applying  to  receive  any  child  or  children  under 
this  act,  and  to  report  to  the  court,  provided  that  nothing  in 
this  section  shall  be  construed  as  giving  any  probation  com- 
mittee or  probation  officer  any  power  to  enter  any  institution 
without  the  consent  of  such  institution. 

[Report  of  coiiinjittec]  It  shall  be  the  duty  of  each  pro- 
bation committee  prior  to  December  first  in  each  year  to 
prepare  a  report  in  writing  on  the  qualifications  and  manage- 
ment of  all  societies,  associations  and  corporations,  except 
state  institutions,  applying  for  or  receiving  any  child  under 
this  act  from  the  courts  of  their  respective  counties,  and  in 
said  report  said  committee  may  make  such  suggestions  or 
comments  as  to  them  may  seem  fit;  said  report  to  be  filed 
in  the  office  of  the  clerk  of  the  court  appointing  such  com- 
mittee, for  the  information  of  the  judges  thereof. 

[Probation  officer  and  deputies,  appointment  of.]  Sub.  5. 
In  counties  of  the  first  class  there  shall  be  one  probation 
officer  and  not  more  than  five  deputy  probation  officers;  in 
counties  of  the  second  class,  one  probation  officer  and  not 
more  than  one  deputy  probation  officer;  in  all  other  counties 
there  shall  be  one  probation  officer. 

[Additional  probation  officers.]  In  any  county  or  city  and 
county  additional  deputy  probation  officers  may  be  appointed 
and  their  appointment  approved  or  disapproved  as  herein- 
after provided,  from  time  to  time  when  in  the  opinion  of 
the  court  it  may  ^e  necessary,  provided  that  they  serve  with- 
out salary. 

[Expenses  allowed  probation  officers.]  Sub.  6.  The  proba- 
tion officer  and  deputy  probation  officers  in  all  the  counties 
of  the  state  shall  be  allowed  such  necessary  incidental 
expenses  as  may  be  authorized  by  a  judge  of  the  superior 
court;  and  the  same  shall  be  a  charge  upon  the  county  in 
which  the  court  appointing  them  has  jurisdiction,  and  the 
said  expenses  shall  be  paid  out  of  the  county  treasury  upon 
a  warrant  therefor  issued  by  the  said  court. 

[Api)ointnient$,  by  whom  and  how  made.]  Sub.  7.  The 
offices  of  probation  officers  and  deputy  probation  officers  are 
hereby  created.     The  appointments  of  probation  officers  and 
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deputy  probation  officers  to  serve  hereunder  in  any  county 
or  city  and  county  shall  be  made  by  the  probation  committee 
of  said  county  or  city  and  county  from  discreet  citizens  of 
good  moral  character.  The  appointments  by  each  probation 
committee  shall  be  made  in  writing,  signed  by  a  majority  of 
the  members  of  such  committee,  and  filed  with  the  county 
clerk  of  such  county,  and  shall  be  subject  to  and  shall  take 
effect  upon  approval  by  the  judge  of  the  superior  court 
appointing  such  committee,  or  by  a  majority  of  the  judges 
thereof  if  there  be  more  than  one;  such  approval  to  be  by 
order  entered  in  the  minutes  of  said  court. 

The  term  of  office  of  probation  officers  and  of  deputy  pro- 
bation officers  shall  be  two  years  from  the  date  of  the  said 
approval  of  their  several  appointments,  such  probation  offi- 
cers and  deputy  probation  officers  may  at  any  time  be  removed 
by  the  judge  approving  their  appointment  in  his  discretion. 

[Duty  of  deputy.]  Sub.  8.  Any  of  the  duties  of  the  proba- 
tion officer  may  be  performed  by  a  deputy  probation  officer 
and  shall  be  performed  by  him  whenever  detailed  to  per- 
form the  same  by  the  probation  officer;  and  it  shall  be  the 
duty  of  the  probation  officer  to  see  that  the  deputy  probation 
officer  performs  his  duties. 

[Present  officers  to  serve.]  Sub.  9.  It  is  the  intention  of 
this  act  that  the  same  probation  committees,  the  same  pro- 
bation officers  and  deputy  probation  officers  shall  be  appointed 
and  serve  under  this  act  as  under  the  act  known  as  the 
juvenile  court  act,  and  entitled  "  An  act  defining  and  pro- 
viding for  the  control,  protection  and  treatment  of  dependent 
and  delinquent  children;  prescribing  the  powers  and  duties 
of  courts  with  respect  thereto;  providing  for  the  appoint- 
ment of  probation  officers,  and  prescribing  their  powers  and 
duties;  providing  for  the  separation  of  children  from  adults 
when  confined  in  jails  or  other  institutions;  providing  for 
the  appointment  of  boards  to  investigate  the  qualifications  of 
organizations  receiving  children  under  this  act,  and  prescrib- 
ing the  duties  of  such  boards;  and  providing  when  proceed- 
ings under  this  act  shall  be  admissible  in  evidence,"  and 
approved  February  26,  1903;  or  under  any  laws  amending 
or  superseding  the  same. 
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[Probation  officers  to  iuquire  into  antecedents  of  persons 
arrested,  wlien — Record  kept  of  persons  released  on  proba- 
tion.] Sub.  10.  Either  at  the  time  of  the  arrest  for  crime  of 
any  person  over  sixteen  years  of  age,  or  at  the  time  of  the 
plea  or  verdict  of  guilty,  the  probation  officer  of  the  county 
of  the  jurisdiction  of  said  crime  shall,  when  so  directed  by 
the  court,  inquire  into  the  antecedents,  character,  history, 
family  environment  and  offense  of  such  person,  and  must 
report  the  same  to  the  court  and  file  his  report  in  writing  in 
the  records  of  said  court.  His  report  shall  contain  his  recom- 
mendation for  or  against  the  release  of  such  person  on  pro- 
bation. If  any  such  person  shall  be  released  on  probation  and 
committed  to  the  care  of  the  probation  officer,  such  officer 
must  keep  a  complete  and  accurate  record  in  suitable  books 
of  the  history  of  the  case  in  court  and  of  the  name  of  the 
probation  officer,  and  his  acts  in  connection  with  said  case; 
also  the  age;  sex;  nativity;  residence;  education;  habits  of 
temperance;  whether  married  or  single;  and  the  conduct, 
employment  and  occupation  and  parents'  occupation  and  con- 
dition of  such  person  so  committed  to  his  care  during  the 
term  of  such  probation,  and  the  result  of  such  probation,  which 
record  shall  be  and  constitute  a  part  of  the  records  of  the 
court  and  shall  at  all  times  be  open  to  the  inspection  of 
the  court  or  any  person  appointed  by  the  court  for  that  pur- 
pose, as  well  as  of  all  magistrates  and  the  chief  of  police  or 
other  head  of  the  police,  unless  otherwise  ordered  by  the  court. 
The  said  books  of  record  shall  be  furnished  by  the  county 
clerk  of  said  county,  and  shall  l)e  i)aid  for  out  of  the  county 
treasury. 

[Terms  and  conditions  of  probation.]  Sub.  11.  The  proba- 
tion officer  shall  furnish  to  each  person  released  on  proba- 
tion and  committed  to  his  care,  a  written  statement  of  the 
terms  and  conditions  of  his  probation,  and  shall  report  to 
the  court,  judge,  or  justice  api)ointing  him,  any  violation  or 
breach  of  the  terms  and  conditions  imposed  by  such  court 
on  the  person   placed   in   his  care. 

[Proljation  oflicers  to  serve  in  all  conrts.]  Sub.  12.  The 
probation    officers    and    deputy    probation    officers    appointed 


§§133,134  CODE    OF    CIVIL   PROCEDURE.  [Pt.  I,  Tit.  I. 

under  this  section  shall  serve  as  such  probation  officers  in 
all  courts  having  original  jurisdiction  of  criminal  actions  in 
this  state. 

[Powers  of  peace  officers.]  Sub.  13.  Such  probation  officer 
and  each  deputy  probation  officer  shall  have,  as  to  the  person 
so  committed  to  the  care  of  such  probation  officer  or  deputy 
probation  officer,  the  powers  of  a  peace  officer. 

Hi.story:  Enacted  February  23,  1903,  Stats,  and  Amdts.  1903, 
p.  36;  amended  March  22,  1905,  Stats,  and  Amdts.  1905,  pp. 
780-783. 


ARTICLE    in. 

JUDICIAL  DAYS. 

§  133.     Days   on    which   courts,   etc.,   may    be   held. 
§  134.     Non-judicial    days.       [Injunctions    and    writs    of    prohibi- 
tion.] 
§  135.     Appointments   on   non-judicial   days. 

§  133.    DAYS  ON  WHICH  COURTS,  ETC.,  MAY  BE  HELD. 

Courts  of  justice  may  be  held  and  judicial  business  transacted 
on  any  day,  except  as  provided  in  the  next  section. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.   37. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

57  C.  406  (applied  with  §134);  63  C.  417,  421  (applied  with 
§§12,  134);  65  C.  621,  4  P.  664  (applied  with  §§10,  134);  97  C. 
388,  392,  33  A.  S.  198,  30  P.  585,  32  P.  452,  454  (cited);  112  C. 
603,  610,  611,  44  P.  1074  (held  not  applicable);  152  C.  566,  570,  572, 
93   P.   191,   194    (construed  and   applied). 

Thirtieth  day  of  May  as  legal  holiday. — -See  Kerr's  Cyc.  C.  C. 
P.  §  10  and  note. 

Whether  legislature  can  delegate  to  governor  power  to  appoint 
special  holiday  raised  but  not  decided  in  152  C.  566,  572,  93  P. 
191,  194. —  See  Kerr's  Stats,  and  Amdts.  1906  (extraordinary  ses- 
sion), C.  C.  P.  §10  and  note;  also  Kerr'.s  Biennial  Supplement,- 
1909,  C.  C.  P.  pt.  §  10  and  note. 

§134.  NON-JUDICIAL  DAYS.  [INJUNCTIONS  AND 
WRITS    OF    PROHIBITION.]       No   court,    other    than    the 

78 


ch.  VII,  art.  III.]         non-judicial  days.  §  134 

supreme  court,  must  be  open  for  the  transaction  of  judicial 
business  on  any  of  the  holidays  mentioned  in  section  ten, 
except  for  tlie  following  purposes: 

1.  To  give,  upon  their  request,  instructions  to  jury  when 
deliberating  on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature. 

Injunctious  aud  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

History:  Kiiacted  Marcli  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  March  1,  1889,  Stats,  and 
Amdts.  1889,  p.  46;  March  23,  1893,  Stats,  and  Amdts.  1893,  p. 
187;  February  23,  1897,  Stats,  and  Amdts.  1897,  p.  15;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-01,  pp. 
9,  120,  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  681,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.   432. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

57  C.  406  (applied  with  §  133  as  not  including  22nd  February); 
03  C.  417,  421  (applied  with  §§12,  133);  65  C.  621,  4  P.  G64,  665 
(applied  with  §§10,  134);  112  C.  603,  610,  611,  44  P.  1074  (ap- 
l)lied  in  service  of  statement  on  appeal);  138  C.  216,  219  (ap- 
plied in  publication  of  service),  94  A.  S.  39,  71  P.  180;  147 
0.  774,  777  (construed  not  to  include  holding'  of  on  election),  82 
1'.  620;  152  C.  566,  567,  570,  572,  93  P.  191,  192,  193,  194  (con- 
strued and  applied  with  §  73  in  holding-  filing  infurnuition  minis- 
terial  act). 

As  to  rule  of  stare  decisis,  see  Kerr's  Cyc.  C.  C.  P.  §  53,  note 
pars.  312-375. 

As  to  Sunday,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§11,  12,  13 
and  notes;  45  Cent.  Dig.  cols.  153-166,  §§  73-85. 

Courts  are  always  open  for  the  transaction  of  business. —  See 
Const.  1879,  art.  VI,  §  5,  Hen.  G.  L.,  p.  Ixxxii;  also  Kerr's  Cyc. 
0.   C.   P.   §§  47,   63,   104   and   notes. 

Holidays  —  As  to,  generally. —  See  Kerr's  Cyc.  C.  C.  P.  §§  10-13 
and  notes;  25  Cent.  Dig.  col.  2109. 

Injunction  and  writ  of  prohibition  may  be  issued  on. —  See 
Const.  1879,  art.  VI,  s  5,  Hen.  G.  L.,  p.  Ixxxii;  also  Kerr's  Cyc. 
C.  C.  P.   §  76  and  note. 

Thirtieth  day  of  May  non-judicial  holiday. —  See  Kerr's  Cyc. 
C.  C.  P.   §  133  note  par.   8. 

Twenty-second  day  of  February  non-judicial  holiday. —  See 
Kerr's  Cyc.  C.  C.  P.  §  133  note  pars.  6,  7. 
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Whetlier  legislature  can  delegate  to  governor  power  to  declare 
special  holidays  raised  but  not  decided  in  152  C.  566,  572,  93  P. 
191,  191. —  See  Kerr's  Stats,  and  Amdts.  1906  (extraordinary  ses- 
.sion)   C.  C.  P.  pt.   §  10;  also  Kerr'.s  Biennial   Siiitiilomrnt  1{>0».  C. 

C.  P.  pt.   §§  10.   134  and  notes. 

S  135.     APPOINTMENTS  ON  NON-.Tl  DI€IAL  DAYS.    If  any 

day  mentioned  in  section  ten  be  a  day  appointed  for  the 
holding  or  sitting  of  any  court,  other  than  the  supreme  court, 
it  is  deemed  adjourned  to  the  next  succeeding  judicial  day. 

HLstory:  Enacted  March  11,  1872;  amended  April'  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120;  held  unconsti- 
tutional, see  history,  §  5  of  this  code;  amended  June,  1906,  giving 
power  to  transact  business  on  special  holidays;  amended  March 
19,  1907,  Stats,  and  Amdts.  1907,  p.  682,  Kerr's  Stats,  and  Amdts. 
1906-7,    p.    433. 

152  C.  566,  572,  93  P.  191,  194   (cited  in  applying  §§  133,  134). 

Special  holidays  —  Transacting  business  on. —  See  preliminary 
note  to  Kerr's  Stats,  and  Amdts.  1906  (extraordinary  session); 
also    KeiT'-s    Biennial    Supplement,    1909,    C.    C.    P.    pt.    §  10,    note. 


ARTICLE     IV. 

PROCEEDINGS   IN   CASE    OF   ABSENCE   OF  JUDGE. 

§  139.     Adjournment  for  absence  of  judge. 

§  140.      Adjournment  till  next  regular  session   (repealed). 

§  139.  ADJOURNMENT  FOR  ABSENCE  OF  JUDGE.  If 

no  judge  attends  on  the  day  appointed  for  the  holding  or 
sitting  of  a  court,  or  on  the  day  to  whicli  it  may  have  been 
adjourned,  before  noon,  the  sheriff  or  clerk  shall  adjourn 
the  same  until  the  next  day,  at  ten  o'clock  a.  m.,  and  if  no 
judge  attend  on  that  day,  before  noon,  the  sheriff  or  clerk 
shall  adjourn  the  same  until  the  following  day  at  the  same 
hour;  and  so  on,  from  day  to  day,  unless  the  judge,  by  writ- 
ten order,  directs  it  to  be  adjourned  to  some  day  certain, 
fixed  in  said  order,  in  which  case  it  shall  be  so  adjourned. 

History:     Enacted    March     11,    1872;    amended    April     1.     1880, 
Code  Amdts.   1880   (C.  C.  P.  pt..),  p.   38;  amended  Marcli   19,    1907, 
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Stats,   and  Amdt.s.   1907.  p.   G81,   Kerr's  Stats,   and   Amdts.   1906-7, 
p.  4:v.i. 

Non-judicial  days.— See  Kerr's  C.vc.  C.  C.  P.  §§  10-13.  1.31.  13.o 
and  notes. 

S  14(>.  ADJOrRNMENT  TILJ.  NEXT  HE(iULAR  SESSION 
[repealed]. 

HLstory:  lOnacted  March  11,  1872:  amended  April  1,  18S0, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  imconstitu- 
tional,  see  history,  §  5  ante;  repealed  March  19,  1907.  Stats,  and 
Amdts.    1907,   p.    681,   Kerr's   Stats,   and   Amdts.    1906-7,   p.    433. 

Adjournments  for  sitting  of  court,  by  reason  of  failure  of 
judge  to  appear,  cannot  be  had  until  one  full  week  of  daily  ad- 
journments.—  See  Kerr's  Cyc.  C.  C.   P.  §  139  note  par.   2. 

Superior  courts  —  Sessions  of  —  As  to  provisions  for,  generally, 
see  Kerr's  Cyc.  C.  C.  P.  §  73  and  note. 


ARTICLE    V. 

PROVISIONS    RESPECTING    PLACES    OF    HOLDING    COURTS. 

§  142.     Change  in  certain  cases  of  place  of  holding  court. 
§  143.     Parties   to  appear   at   place   appointed. 
§  144.     When   sheriff  to   provide   courtrooms,   etc. 

8  14l>.  ( HANfiE  I>  ( EKTAIN  CASES  OF  PLACE  OF 
HOLDING  COURT.  The  judge  or  judges  authorized  to  hold 
or  preside  at  a  court  appointed  to  be  held  at  a  particular 
place  in  a  city  and  county,  county,  city,  or  town,  may,  by 
an  order  filed  with  the  city  and  county  or  county  clerk,  and 
published  as  he  or  they  may  prescribe,  direct  that  the  court 
be  held  or  continued  at  any  other  place  in  the  city  and 
county,  county,  city,  or  town  than  that  appointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  building 
appointed  for  holding  the  court  may  render  it  necessary;  and 
may  in  the  same  manner  revoke  the  order,  and  in  his  or 
their  discretion,  appoint  another  place  in  the  same  city  and 
county,  city,  or  town  for  holding  the  court. 

History:     Enacted    March     11,     1872;    .nmondcd    A)iril     1,     ISSO, 
Code  Amdts.  1880   (C.  C.  P.  pt.).  p.  38. 
Kerr's   C.  C.  P. —  6  SI 
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§  143.    PARTIES   TO    APPEAR   AT   PLACE    APPOINTED. 

When  the  court  is  held  at  a  place  appointed,  as  provided  in 
the  last  section,  every  person  held  to  appear  at  the  court 
must  appear  at  the  place  so  appointed. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  39. 

§144.    WHEN    SHERIFF    TO    PROVIDE    COURTROOMS, 

ETC.  If  suitable  rooms  for  holding  the  superior  courts  and 
the  chambers  of  the  judges  of  said  courts  are  not  provided 
in  any  county  by  the  supervisors  thereof,  together  with  the 
attendants,  furniture,  fuel,  lights  and  stationery,  sufficient 
for  the  transaction  of  business,  the  courts,  or  the  judge  or 
judges  thereof,  may  direct  the  sheriff  of  the  county  to  pro- 
vide such  rooms,  attendants,  furniture,  fuel,  lights  and  sta- 
tionery; and  the  expenses  incurred,  certified  by  the  judge  or 
judges  to  be  correct,  are  a  charge  against  the  county  treasury, 
and  must  be  paid  out  of  the  general  fund  thereof. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconsti- 
tutional, see  history,  §  5  ante;  amended  March  19,  1907,  Stats, 
and  Amdts.   1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  433. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

64  C.  233,  245  (cited),  30  P.  806;  91  C.  367,  27  P.  733  (quoted 
and  applied);  93  C.  380,  382,  383,  28  P.  1062,  1063  (applied);  96 
C.  47,  53,  30  P.  967   (applied). 


ARTICLE    VI. 

SEALS  OF  COURTS. 

§  147.  What  courts  shall  have  seals. 

§  148.  Seal   of   supreme   court. 

§  149.  Seals    of    superior    courts. 

§  150.  Seals  of  police  courts  of  cities  and  counties. 

§  151.  Seals,    how   provided;    private   seals,    when    usee 

§  152.  Clerk   of   court  to   keep   seal. 

§  153.  Seals  of  courts,  to  what  documents  affixed. 

§147.    WHAT   COURTS   SHALL   HAVE   SEALS.     Each  of 
the  following  courts  shall  have  a  seal: 
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1.  The  supreme  pourt; 

2.  The  superior  courts; 

3.  The  police  court  of  every  city  and  county. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Seals  —  As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  14  and  note; 
§  150  and  note. 

Seals  of  court  —  Judicial  notice  of  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  §  1875  subd.  4  and  note;   25  Encyc.  of  L.,  p.  81. 

Same  —  Of  Police  Court  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §§  33, 
34  and  notes. 

Seals  of  court  commissioners  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  259  subd.  5  and  note. 

§  148.  SEAL  OF  SUPREME  COUKT.  The  seal  used  by  the 
supreme  court,  abolished  by  the  constitution,  shall  be  the 
seal  of  the  supreme  court  herein  provided  for;  but  the  said 
court  may  direct  the  clerk  of  the  supreme  court  to  provide 
two  duplicates  of  said  seal,  each  of  which  shall  be  consid- 
ered the  same  as  and  have  the  same  force  and  effect  as  the 
original. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  39. 

§  149.  SEALS  OF  SUPERIOR  COURTS.  The  seals  of  the 
superior  courts  shall  be  circular,  not  less  than  one  and  three- 
fourths  inches  in  diameter,  and  having  in  the  center  any 
word,  words,  or  design  adopted  by  the  judges  thereof,  and 
the  following  inscription   surrounding  the   same:    "Superior 

Court,  ,  California,"  inserting  the  name  of  the  county  or 

city  and  county;  provided,  that  the  seal  of  any  such  court, 
which  has  been  adopted  previous  to  the  passage  of  this  act, 
shall  be  the  seal  of  such  court  until  another  be  adopted. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 

Writs  and  processes  of  superior  courts,  Issued  before  they 
were  provided  with  seals,  validated  by  Act  of  March  31,  1880 
Stat.s.  1880,  p.  19. 
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S  ir.O.  SEALS  OF  POLICE  COURTS  OF  CITIES  AXD 
COUNTIES.  The  police  court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  "  Police  Court, 
,"   (inserting  the  name  of  the  city  and  county). 

History:  Enacted  INIarch  11,  1872;  amended  April  1,  1880. 
Code  Amdts.   1880   (C.   C.  P.   pt.),  p.   39. 

S  i:>l.  SEALS,  HOW  rUOVIDED;  PRIVATE  SEALS, 
WHEN  USED.  Courts  which  have  not  the  necessary  seal 
provided,  or  the  judge  or  judge§  thereof,  shall  request  the 
supervisors  of  their  respective  counties,  or  cities  and  coun- 
ties, to  provide  the  same,  and  in  case  of  their  failure  to  do 
so  may  order  the  sheriff  to  provide  the  same,  and  the  expense 
thereof  shall  be  a  charge  against  the  county  or  city  and 
county  treasury,  and  paid  out  of  the  general  fund  thereof; 
and  until  such  seal  be  provided  the  clerk  of  each  court  may 
use  his  private  seal  v^^henever  a  seal  is  required. 

Hi-story:  Enacted  March  11,  1872:  amended  April  1,  1880, 
Code  Amdts.   1880    (C.   C.  P.   pt.).  pp.   39-40. 

§152.  CLERK  OF  COURT  TO  KEEP  SEAL.  The  clerks 
of  the  court  shall  keep  the  seal  thereof. 

History:  Enacted  March  11,  1872:  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  40. 

§  153.  SEALS  OF  COURTS,  TO  WHAT  DOCUMENTS  AF- 
FIXED. The  seal  of  a  court  need  not  be  affixed  to  any  pro- 
ceeding therein  or  document,  except : 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will  or  of  the  appoint- 
ment of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record  or  other 
proceeding  of  a  court,  or  of  an  officer  thereof,  or  of  a  copy 
of  a  document  on  file  in  the  office  of  the  clerk. 

History:  Enacted  March  11,  1872:  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  40. 

70  P.  1079  (cited  with  §§  940,  956,  as  to  what  may  be  reviewed 
on  appeal). 
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TITLE  II. 
JUDICIAL  OFFICERS. 

Chapter  I.  .Juclipial  Officers  in  General,  §§  156-161. 

II.  Powers  of  Judges  at  Cliambers,  SS  165,    166. 

III.  Disfiualifications   of   Judges,   §*?  170-172. 

IV.  Incidental    Powers    and    Duties    of    Judicial    Officers, 

S§  176-179. 
V.     :\li.'-fellaneous  Provisions  Respecting  Courts  and  Ju- 
dicial Officers,  §§  182-187. 


CHAPTER    I. 

JUDICIAL    OFFICERS    IN    GENERAL. 

§].')6.  Qualifications   of   justices   of   supreme   court. 

*i  157.  Qualifications  of  superior  judges. 

S  158.  Residence    of    superior   judges. 

S  159.  Residence   and   qualification    of   justices   of   the   peace. 

S  160.  Judges  holding  superior  courts  at  request  of  governor. 

§  161.  Justices  and  judges  ineligible  to  other  than  judicial  office. 

U56.  QUALIFUATIONS  OF  JUSTICES  OF  SrPREM£ 
COUKT.  No  person  shall  be  eligible  to  the  office  of  chief  or 
associate  justice  of  the  supreme  court  unless  he  shall  have 
been  a  citizen  of  the  United  States  and  a  resident  of  this 
state  for  two  years  next  preceding  his  election  or  appoint- 
ment, nor  unless  he  shall  have  been  admitted  to  practice 
before  the  supreme  court  of  the  state. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880    (C.  C.  P.  pt.),  p.  40;  by  Code  Commission.  Act 

March    S,    1901.    Stats,   and   Amdts.    1900-1.    p.    120.    lield    unconsti- 
tutional, see  history,  §  5  ante. 

Constitutional  provision  requires  judge  to  be  an  attorney. — 
See  Const.  1879,  art.  VI,  S  23,  Hen.  G.  L.,  p.  Ixxxv;  otherwisa 
liefore  present  constitution,  32  C.  296,  301. 
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§157.    QUALIFICATIONS    OF    SUPEKIOR    JUDGES.     No 

person  shall  be  eligible  to  the  office  of  judge  of  a  superior 
court  unless  he  shall  have  been  a  citizen  of  the  United  States 
and  a  resident  of  this  state  for  two  years  next  preceding 
his  election  or  appointment,  nor  unless  he  shall  have  been 
admitted  to  practice  before  the  supreme  court  of  the  state. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  40;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconsti- 
tutional,   see   history,    §  5    ante. 

§  158.  RESIDENCE  OF  SUPERIOR  JUDGES.  Each  judge 
of  a  superior  court  shall  reside  at  the  county  seat  of  the 
county  in  which  such  court  is  held,  or  within  three  miles 
thereof,  and  within  the  county,  except  that  in  the  counties 
of  Yuba  and  Sutter  the  judge  may  reside  in  either  of  said 
counties;  provided,  that  when  there  is  more  than  one  judge 
of  the  superior  court  in  a  county,  it  shall  not  be  necessary 
for  more  than  one  judge  to  reside  at  the  county  seat,  as 
provided  herein. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  ISSO  (C.  C.  P.  pt.),  p.  40;  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.   277. 

§  159.  RESIDENCE  AND  QUALIFICATION  OF  JUSTICES 
OF  THE  PEACE.  Every  justice  of  the  peace  shall  reside  in 
the  city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligible  to  the  office  of  justice  of  the 
peace  unless  he  shall  have  been  a  citizen  of  the  United  States 
and  a  resident  of  the  city  and  county,  or  county,  in  which  he 
is  to  serve  for  one  year  next  preceding  his  election  or  appoint- 
ment. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  41. 

§  160.  JUDGES  HOLDING  SUPERIOR  COURTS  AT  RE- 
QUEST  OF  GOVERNOR.  If  by  reason  of  sickness,  absence, 
disability,  or  other  causes,  a  regular  session  of  the  superior 
court  cannot  be  held  in  any  county  by  the  judge  or  judges 
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thereof,  or  by  a  superior  judge  requested  by  him  or  them  to 
hold  such  court,  a  certificate  of  that  fact  shall  be  transmitted 
by  the  clerk  thereof  to  the  governor,  who  may  thereupon 
request  some  other  superior  judge  to  hold  such  court;  and 
a  judge  so  holding  a  court  at  the  request  of  the  governor,  or 
at  the  request  of  the  judge  or  judges  of  said  superior  court, 
shall  be  allowed  his  actual  and  necessary  expenses  in  going 
to,  returning  from,  and  attending  upon  the  business  of  such 
court,  which  shall  be  a  charge  against  the  treasury  of  the 
county  where  such  court  is  held,  and  paid  out  of  the  gen- 
eral fund  thereof. 

History:  Enacted  March  11,  1872;  amended  March  9,  1S7C, 
Code  Amdts.  1875-6,  p.  85;  April  1,  1880  (C.  C.  P.  pt.),  p.  11; 
March   15,  1887,  Code  Amdts.  1886-7,  p.  147. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

87  C.  394,  397,  25  P.  488   (constitutional). 

At  chambers  —  Extension  may  be  granted. —  See  Kerr's  Cyc. 
C.  C.  P.  §  166  and  note. 

Same  —  Anywhere  in  the  state. —  See  Kerr's  Cyc.  C.  C.  P.  §  1004 
and  note.  / 

Governor's  request  —  .Judge  liolding  court  at  —  As  to,  see 
Kerr's  Cyo.  C.  C.  P.  §  71  and  note. 

§  161.  JUSTICES  AND  .TIIDfJES  INELIGIBLE  TO  OTHER 
THAN  JUDICIAL  OFFICE.  The  justices  of  the  supreme  court 
and  judges  of  the  superior  courts  shall  be  ineligible  to  any 
other  office  or  public  employment  than  a  judicial  office  or 
employment  during  the  term  for  which  they  shall  have  been 
elected. 

Hi.story:  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  41;  by  Code  Commission,  Act  March  S,  1901, 
.Stats,  and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see 
liistory,   §  5   ante. 

Constitutional  provision  —  As  to  ineligibility  to  public  em- 
ployment.—See  Const.   1879,  art.  VI,  §  18,  Hen.  G.  L.,  p.  Ixxxv. 

§  162.     [Repealed.] 

History:  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.  1873-4,  p.  285;  re-repealod  April  1,  1880,  Code 
Amdts.  1880   (C.  C.  P.  pt.),  p.  21. 
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CHAPTER    II. 

POWERS  OF  JUDGES  AT  CHAMBERS. 

§  165.     Power.s    of   justices   of    supreme   court   at   chambers. 
§  166.     Powers   of   superior   judges   at   chambers. 

§  165.  POWERS  OF  JUSTICES  OF  SUPREME  COURT  AT 
CHAMBERS.  The  justices  of  the  supreme  court,  or  anj'  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  appli- 
cation, except  writs  of  mandamus,  certiorari,  and  prohibition; 
and  may,  in  their  discretion,  hear  applications  to  discharge 
such  orders  and  writs. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.   P.   pt.),   p.   41. 

Powers  supreme  court  justices  at  chambers. —  See  Kerr's  Cyc. 
C.  C.  P.   §  52  note  pars.  83,  ^4;   §S  166,  176-179  and  notes. 

§  166.    POWERS  OF  SUPERIOR  JUDGES  AT  CHAMBERS. 

The  judge  or  judges  of  a  superior  court,  or  any  of  them,  may, 
at  chambers,  grant  all  orders  and  writs  which  are  usually 
granted  in  the  first  instance  upon  an  ex  parte  application, 
and  may,  at  chambers,  hear  and  dispose  of  such  orders  and 
writs;  and  may  also,  at  chambers,  appoint  appraisers,  receive 
inventories  and  accounts  to  be  filed,  suspend  the  powers  of 
executors,  administrators,  or  guardians  in  the  cases  allowed 
by  law,  grant  special  letters  of  administration  or  guardian- 
ship, approve  claims  and  bonds,  and  direct  the  issuance  from 
the  court  of  all  writs  and  process  necessary  in  the  exercise 
of  their  powers  in  matters  of  probate. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.   C.   P.   pt.),   p.   41. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

60  C.  223,  227  (construed  and  applied);  63  C.  442,  444  (applied); 
68  C.  638,  641,  10  P.  128,  129  (applied  with  §  176);  99  C.  511,  513, 
34  P.  109  (cited  with  §  1004);  100  C.  593,  601,  35  P.  341  (applied); 
127  C.   61,   64,  .■>!)   P.   301    (construed   not   to   include  power   to  dis- 
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charge  defendant  or  dismi.s.s  informatinn ) ;  4  C.  A.  604,  G09,  88 
P.  734    (applied  with   §  937). 

Anywliere  in  .state,  chambers  may  l)e  held. —  See  Kerr's  Cyc. 
C.  C.  P.  §  1004  and  note. 

Hours  of  business,  at  chambers. —  See  Kerr's  Cyc.  Pol.  C.  §  4116 
and   note. 

Orders  at  chambers,  appealability. —  See  2  Cent.  Dig.  col.  825, 
§  ^05[^^'-\■.  col.  1059,  §  395txx];  col.  1063,  §  400[j];  col.  1290,  S  676; 
col.  1435,  §  895;  1  Decen.  Dig.,  p.  985.  §  131. 

Powers  of  court  commissioner,  at  chambers. —  See  Kerr's  Cyc. 
C.  C.  P.  §  259  and  note:  13  Cent.  Dig.  col.  1806,  S  7;  5  Decen.  Dig., 
p.   1989,   §  4. 

Powers  of  judges,  at  chambers. —  29  Cent.  Dig.  cols.  1688-1722, 
SS  109-139;    Decen.   Dig.    tit.    ".Judges,"   §27. 

Powers  of  judge  of  probate,  at  chambers. —  See  Kerr's  Cyc.  C. 
C.   P.   §  1305   and   note. 

S  1()7.     [Repealed.] 

Hiistory:  Enacted  March  11,  1872;  repealed  April  1,  1880, 
Code  Amdts.   1880    (C.  C.  P.  pt.),   p.   21. 


CHAPTER    III. 

DISQUALIFICATION    OF    JUDGES. 

K  170.     Disqualification    to    sit    or    act. 

S  171.     Certain  judges  ov  county  clerk   not   to  practice  law 

§172.     No   judicial    officer   to   have   partner   pi'acticing   law 

§  170.  DISQUALIFK  ATI()\  TO  SIT  OK  A(  T.  No  justice, 
judge.  Of  justice  of  the  peace  shall  sit  or  act  as  such  in  any 
action  or  proceeding: 

1.  To  which  he  is  a  party  or  in  which  he  is  interested; 

2.  ^Vheii  he  is  related  to  either  party,  or  to  an  officer  of  a 
corporation  which  is  a  party,  or  to  an  attorney,  counsel,  or 
agent  of  either  i)arty,  by  consanguinity  or  affinity,  within  the 
third  degree,  computed  according  to  the  rules  of  law;  pro- 
vided, however,  that  if  the  parties  to  the  action,  or  the 
executor,  or  administrator  of  the  estate,  or  the  guardian  of 
the  minor  or  incompetent  person,  or  the  receiver,  or  the  com- 
missioner, or  the  referee,  or  the  attorney  for  a  party  in  all 
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special  proceedings  of  a  civil  or  criminal  nature,  shall  sign 
and  file  in  the  action  or  matter,  a  stipulation  in  writing 
waiving  the  disqualification  herein,  the  judge  or  court  may 
proceed  with  the  trial  or  hearing  with  the  same  legal  effect 
as  if  no  such  disqualification  existed. 

3.  [When  has  been  attorney  or  counsel.]  When,  in  the 
action  or  proceeding,  or  in  any  previous  action  or  proceed- 
ing involving  any  of  the  same  issues,  he  has  been  attorney 
or  counsel  for  either  party;  or  when  he  has  given  advice  to 
either  party  upon  any  matter  involved  in  the  action  or  pro- 
ceeding; 

4.  [When  party  cannot  have  fair,  etc.,  trial — Affidavit.] 
When  it  appears  from  the  affidavit  or  affidavits  on  file  that 
either  party  cannot  have  a  fair  and  impartial  trial  before  any 
judge  of  a  court  of  record  about  to  try  the  case  by  reason 
of  the  prejudice  or  bias  of  such  judge,  said  judge  shall  forth- 
with secure  the  services  of  some  other  judge,  of  the  same 
or  another  county,  to  preside  at  the  trial  of  said  action  or 
proceeding;  provided,  that  in  an  action  in  the  superior  court 
of  a  county,  or  of  a  city  and  county,  having  more  than  one 
department,  said  action  shall  be  transferred  to  another  depart- 
ment thereof,  and  tried  therein  in  the  same  manner  as  though 
originally   assigned   to   such   department. 

The  affidavit  or  affidavits  alle^ng  the  disqualification  of  a 
jud§:e,  must  be  filed  and  served  upon  the  adverse  party  or  the 
attorney  for  such  party  at  least  one  day  before  the  day  set 
for  trial  of  such  action  or  proceeding;  provided,  counter- 
afiidavits  may  be  filed  at  least  one  day  thereafter,  or  such 
further  time  as  the  court  may  extend  the  time  for  filing  such 
counter-aflldavits,  not  exceeding  five  days,  and  for  this  pur- 
pose the  court  may  continue  the  trial;  and  in  no  one  cause 
or  proceeding  can  more  than  one  such  change  of  judges 
be  had. 

[To  what  provisions  do  not  apply.]  But  the  provisions  of 
this  section  shall  not  apply  to  the  arrangement  of  the  cal- 
endar, or  to  the  regulation  of  the  order  of  business,  nor  the 
power  of  transferring  the  action  or  proceeding  to  some  other 
court,  or  the  hearing  upon  such  affidavits  and  counter-affida- 
vits. 
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History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  42;  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  234;  March  31,  1897,  Stats,  and  Amdts.  1897. 
p.  287;  by  Code  Commission,  Act  March  8,  1901,  Stat.s.  nnd 
Amdts.  1900-1,  p.  121,  held  unconstitutional,  see  history,  ji  5 
ante;  March  20,  1905,  Stats,  and  Amdt.s.   1905,  pp.  467-468. 

See  Kerr's  Cyc.  C.  C.  P.  for  96  pars,  annotation. 

55  C.  67,  72  (applied);  56  C.  327,  328  (construed);  58  C.  315,  322 
(subd.  1,  construed  and  applied);  59  C.  130  (applied);  64  C.  299, 
■TOO  (subd.  1,  applied  —  erroneously  cited  as  §  179),  30  P.  848  (cor- 
rectly cited);  66  C.  309,  310,  5  P.  516  (construed);  23  P.  122,  123 
(applied):  83  C.  613,  617,  23  P.  1109,  1111  (construed);  91  C.  342, 
348,  353,  27  P.  747,  750  (construed  and  applied);  94  C.  26,  27,  28,  29 
P.  411  (applied  with  §398);  97  C.  171,  173,  175,  31  P.  933  (ap- 
plied); 98  C.  360,  362,  33  P.  211,  212  (applied  with  §398);  100  C. 
316,  320,  34  P.  711  (applied  with  other  sections);  103  C.  397,  398, 
37  P.  385  (applied);  105  C.  465,  466,  38  P.  1107  (applied);  105  C. 
526.  557,  38  P.  94,  722,  28  L.  773  (construed  and  applied  with 
§1393  post  and  §4480  Pol.  C);  115  C.  694,  696,  47  P.  686  (con- 
strued and  applied);  118  C.  249,  251,  50  P.  268  (construed  and 
applied):  120  C.  329,  332,  52  P.  851  (cited  but  not  applied);  121 
C.  102,  104,  106  (cited),  109  (subd.  3  applied),  66  A.  S.  22,  53  P. 
434,  41  L.  762;  121  C.  372,  373,  53  P.  815  (subd.  1  applied):  123 
C.  403,  412,  413,  56  P.  44,  45  (subd.  4  construed  and  applied); 
123  C.  453,  455,  56  P.  105  (held  not  to  apply);  126  C.  303,  308,  58  P. 
700,  702  ("interested"  in  section  construed);  129  C.  98,  104  (as 
amended  1897  cited  cone,  of  Beatty,  C.  J.),  1106  (last  clause  con- 
strued cone,  of  Beatty,  C.  J.),  61  P.  778;  130  C.  304,  307,  62  P.  507, 
508  (construed  and  applied);  131  C.  240,  251,  63  P.  351  (cited); 
132  C.  301,  303  (cited),  304  (construed),  305  (applied),  64  P.  472; 
136  C.  332,  335,  68  P.  976  (subd.  4  construed  and  applied);  136  C. 
682,  685,  69  P.  485  ("to  which  he  is  a  party"  construed);  139  C. 
326,  327,  73  P.  858  (construed  and  applied);  141  C.  33,  41,  74  P.  436 
(applied);  143  C.  194,  207,  76  P.  968  (subd.  4  construed  and 
applied  with  subd.  9  §1386);  149  C.  381,  385  (subd.  4  cited  as 
l)asis  of  motion),  388  (construed  and  applied),  86  P.  600;  150  C. 
336,  338  (subd.  2  construed),  339  (applied^,  88  P.  985;  151  C.  357, 
363,  90  P.  709  (construed  and  applied);  151  C.  458,  463,  91  P.  100 
isubd.  4  lield  inapplicable):  2  C.  A.  52,  54,  82  P.  1129  (cited  as  not 
involved);  93  P.  379,  380,  381   (applied). 

Change  of  place  of  trial  —  In  civil  actions  —  As  to  generally, 
see  Kerr's  Cyc.  C.  C.  P.  §  397  and  note. 

Consanguinity  and  affinity  —  In  collateral  line  degrees  are 
counted  by  generations  from  one  of  relations  up  to  common 
ancestor. —  See  Kerr's  Cyc.  C.  C.  §1393  and  note. 

Judge  cannot  act  as  attorney. —  See  Kerr's  Cyc.  C.  C.  P.  §§  171, 
172  and  notes. 
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S  171.  CERTAIN  JUDGES  OR  COUNTY  CLERK  NOT  TO 
PRACTICE  LAW.  No  justice  or  judge  of  a  court  of  record, 
or  county  clerk,  shall  practice  law  in  any  court  of  this  state, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent  rights, 
or  other  proceedings,  before  any  department  of  the  state  or 
general  government,  or  courts  of  the  United  States,  during  his 
continuance  in  office;  nor  shall  any  justice  of  the  peace  prac- 
tice law  before  any  justice's  court  in  the  county  in  which  he 
resides. 

Hi.storj-:  Enacted  March  11.  1872;  amended  April  1,  1880, 
Code  Amdt.s.  1880  (C.  C.  P.  pt.),  p.  42;  March  14,  1881.  Stats  and 
Amdts.    1881,   p.    80. 

§  172.  NO  JUDICIAL  OFFICER  TO  HAYE  PARTNER 
PRACTICING}  LAW.  No  justice,  judge,  or  other  elective  judi- 
cial officer,  or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  state. 

HLstory:  Enacted  Marcli  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.   C.   P.  pt.),   p.   42. 

S  173.     [Repealed.] 

History:  Enacted  March  11.  1872;  repealed  April  1.  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.   21. 


CHAPTER    IV. 

INCIDENTAL  POWERS  AND  DUTIES  OF  JUDICIAL  OFFICERS. 

§  176.  Powers  of  judges  out  of  court. 

§  177.  Powers  of  judicial  officers  as  to  conduct  of  proceedings. 

§  178.  To  punish  for  contempt. 

S  179.  To   take  acknowledgments  and  affidavits. 

§  176.  POW  ERS  OF  JUDGES  OUT  OF  COURT.  A  justice 
or  judge  may  exercise  out  of  court  all  the  powers  expressly 
conferred  upon  a  justice  or  judge,  as  contradistinguished  from 
the  court. 
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History:  Enacted  March  11,  1872;  amenfled  April  1,  1880, 
Code  Anidts.    1880    (C.   C.   P.   pt.),   p.   42. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

68  C.  638,  641,   10  P.   128,  129   (applied  with   §  166). 

Powers  of  judg'e  —  At  chambers  —  Generally. —  See  ante  S§  165, 
166  and  notes. 

Same  ^ — -To  administer  oaths. — See  Kerr's  Cyc.  C.  C  P.  §  179 
and  note. 

«  177.  POWERS  OF  JUDICLVL  OFFICERS  AS  TO  C0\- 
DITT  OF  PROCEEDINGS.  Every  judicial  officer  shall  have 
power: 

1.  To  preserve  and  enforce  order  in  his  immediate  presence, 
and  in  proceedings  before  him,  when  he  is  engaged  in  the 
performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided  in 
this  code; 

3.  To  compel  the  .attendance  of  persons  to  testify  in  a  pro- 
ceeding before  him,  in  the  cases  and  manner  provided  in 
this  code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending 
before  him,  and  in  all  other  cases  where  it  may  be  necessary 
in  the  exercise  of  his  powers  and  duties. 

IIi.story:  Enacted  March  11.  1872:  amended  April  1,  1880, 
Code   Amdts.    1880    (C.   C.   P.   pt.),   p.    4  2. 

See  Kerr's  Cyc.  C.   C.   P.   for  3  pars,  annotation. 

65  C.  613,  615.  4  P.  649  (applied  with  §  179):  140  C.  1,  13  (con- 
sidered with  S  178  in  applying  §§1991,  2031),  73  P.  597.  602;  140 
C.  213,  216,  217  (construed  with  S178  dis.  op.  Angellotti.  .1.).  7:? 
P.  1006,  1007   (applied  with   §178). 

As  to  who  may  administer  oatlis,  see  Kerr's  C.vc.  C.  C.  P.  §  179 
note   pars.    8-10. 

Incidental  powers  of  courts  —  As  to.  see  Kerr's  C.vc.  C.  C.  P. 
5  1  28  and  note. 

§  178.  TO  PUMSH  FOR  C(»\TE3IPT.  For  the  effectual 
exercise  of  the  powers  conferred  by  the  last  section,  a  judi- 
cial officer  may  punish  for  contempt  in  the  cases  provided 
in  this  code. 

History:  Enacted  March  11,  1872:  amended  April  1.  ISSO, 
Code  Amdts.    1880    (C.   C.   P.   pt.).   p.    42. 
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140  C.  1,  13  (considered  with  §  177  in  applying  §§  1991,  2031),  73 
P.  597,  602;  140  C.  213,  216,  217  (applied  with  §177),  221  (con- 
strued with   §177,  dis.  op.  Angellotti,  J.),  73  P.   1006,  1007. 

Contempt  of  court  —  In  justice.s'  courts  —  As  to,  see  post  §  906. 

Same  —  In  other  courts  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  1209 
and  note. 

Same  —  Former  and  present  rule  as  to  conteinpts  of  court,  see 
Kerr's  Cyc.  C.  C.  P.  §170  pars.  72-74. 

§  179.     TO    TAKE    ACKNOWLEDGMENTS    AND    AFFIDA- 

VITS.  Each  of  the  justices  of  the  supreme  court,  and  judges 
of  the  superior  courts,  shall  have  power  in  any  part  of  the 
state,  and  every  justice  of  the  peace  within  his  city  and 
county,  or  county,  and  a  judge  of  a  police  or  other  inferior 
court  within  his  city  and  county,  city,  or  town  to  take  and 
certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real 
property,    or    of    any    other    written    instrument; 

2.  Tlie  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  state. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  pp.  42-43. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

56  C.  464,  465  (cited  with  other  sections);  65  C.  613,  615,  4  P. 
649  (applied  with  §177);  88  C.  407,  410,  26  P.  606,  607  (applied); 
128  C.  415,  420,  60  P.  1032  (applied  with  other  sections);  135  C. 
173,  175,  67  P.  768  (construed  and  applied);  140  C.  1,  13  (consid- 
ered with  §§177,  178  in  applying  §§1991,  2031),  73  P.  597,  602; 
140  C.  213,  221   (applied  dis.  op.  Angellotti,  J.),  73  P.  1006. 

Acknowledgments  —  Of  conveyances  of  real  property  —  As  to, 
generally,  see  Kerr's  Cyc.  C.  C.  P.  §  1971,  and  Kerr's  Cyc.  C.  C. 
§§  1180  et  seq.  and  notes. 

Same  —  Of  satisfaction  of  judgment  —  As  to,  generally,  see 
Kerr's  Cyc.  C.  C.  P.  §  675  and  note. 

Affidavits  —  Who  empowered  to  administer  —  As  to,  generally, 
see  Kerr's  Cyc.  C.  C.  P.  §§  259,  2012,  2093  and  notes;  also  §  179 
note  pars.  9-12. 

Certiflcate  of  acknowledgment  by  justice  of  peace  of  another 
county. —  See  Kerr's  Cyc.  C.  C.  §  1194  and  note. 

Depositions  —  As  to,  generally,  see  Kerrs'  Cyc.  C.  C.  P.  §2019 
and  note. 

Oaths  —  As  to  what  officers  authorized  to  administer  —  In  con- 
nection  with   this   section,   see  Kerr's  Cyc.   C.  C.   P.    §§259,   2012, 
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2093  and  notes  ;  also  Kerr's  Cyc.  Pol.  C.  §§  1028,  4103.  4118  and 
notes. 

Same  —  Justices    of    the    peace    may    administer    and    certify 
oaths. —  See  Kerr's  Cyc.  C.  C.  P.  §  177  note  par.  2. 


CHAPTER    V. 

MISCELLANEOUS    PROVISIONS    RESPECTING    COURTS    AND 
JUDICIAL    OFFICERS. 

§  182.  Subsequent    applications    for    orders    refused,    when    pro- 
hibited. 

S  183.  Violations  of  preceding  section. 

§  184.  Proceedings  not  affected  by  vacancy  in  office. 

§  185.  Proceedings  to  be  in  English  language. 

i  186.  Abbreviations  and  figures. 

§  187.  Means   to   carry  jurisdiction   into   effect. 

8  182.  SUBSEQUENT  APPLICATIONS  FOR  ORDERS  RE- 
FUSED, WHEN  PROHIBITED.  If  an  application  for  an 
order,  made  to  a  judge  of  a  court  in  which  the  action  or 
proceeding  is  pending,  is  refused  in  whole  or  in  part,  or 
is  granted  conditionally,  no  subsequent  application  for  the 
same  order  shall  be  made  to  any  court  commissioner,  or  any 
other  judge,  except  of  a  higher  court;  but  nothing  in  this 
section  applies  to  motions  refused  for  informality  in  the 
papers  or  proceedings  necessary  to  obtain  the  order,  or  to 
motions  refused  with  liberty  to  renew  the  same. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.   1880   (C.  C.   P.   pt.),  p.   43. 

See  Kerr's  Cyc.  C.  C.  P.  for  1,5  pars,  annotation. 

61  C.  191,  194  (applied  with  §183);  69  C.  634,  635,  11  P.  487 
(applied);  89  C.  332,  338,  26  P.  825  (construed);  115  C.  694,  697, 
47  P.  686  (applied);  131  C.  618,  619,  63  P.  1017  (applied). 

As  to  what  may  be  done  at  chambers,  see  Kerr's  Cyc.  C.  C.  P. 
S  IGG  note  pars.  14-21. 

Motions  and  orders  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.  §§1003  et  seq.  and  notes. 

Orders- — Appealable  —  Generally  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  §  939  and  note. 

Vacating  order  —  As  to,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  182  note  par.  13;  §  937  and  note. 
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§183.  VIOLATIOIVS  OF  PRECEDING  SECTION.  A  vio- 
lation of  the  last  section  may  be  punished  as  a  contempt;  and 
an  order  made  contrary  thereto  may  be  revoked  by  the  judge 
or  commissioner  who  made  it,  or  vacated  by  a  judge  of  the 
court  in  which  the  action  or  proceeding  is  pending. 

History:  Enacted  March  11,  18T2:  amended  April  1.  1880, 
Code  Amdt.s.    1880    (C.   C.   P.   pt.),   p.   43. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

61  C.  191,  194  (applied  with  §  182). 

Contempts  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  1209; 
also   §  170  note  pars.   72-74,  and  §178  and  note. 

Orders  —  Vacating'  or  modifying-  ex  parte,  g-enerally  —  As  to, 
see  Kerr's  Cyc.  C.  C.  P.  §  937  and  note;  also  §  182  note  pars.  3,  13, 
15. 

Penalty  for  violating'  orders  of  court. —  See  Kerr's  Cyc.  C.  C. 
P.  §§  906,  1209  and  notes. 

§  184.  PEOCEEDINGS  NOT  AFEEt  TED  BY  VACANCY  IN 
OFFICE.  No  proceeding  in  any  court  of  justice,  in  an  action 
or  special  proceeding  pending  therein,  shall  be  affected  by  a 
vacancy  in  the  office  of  all  or  any  of  the  judges  thereof. 

History;  Enacted  March  11.  1872;  amended  April  1,  1880. 
Code  Amdts.   1880    (C.   C.   P.   pt.),   p.   43. 

Vacancies  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §42 
note,   and   §  70   note. 

§  185.    PKOCEEDINGS  TO  BE  IN  ENC^LISH  LANGUAGE. 

Every  written  proceeding  in  a  court  of  justice  in  this  state 
shall  be  in  the  English  language,  and  judicial  proceedings 
shall  be  conducted,  preserved,  and  published  in  no  other. 

Hi.story:  Enacted  March  11,  1872;  amended  April  1,  ISSO, 
Code  Amdts.   1880    (C.  C.   P.   pt.),   p.   43. 

Spanisli  language  in  court  proceedings. — See  Kerr's  Cyc.  C. 
C.  P.   §  lO.f'.G  and  note. 

S  186.  ABBREVIATIONS  AND  FIGURES.  Such  abbrevia- 
tions as  are  in  common  use  may  be  used,  and  numbers  may 
be  expressed  by  figures  or  numerals  in  the  customary  man- 
ner. 
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History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.   43. 

See  Kerr's  Cyc.  C.  C.  P.  for  150  pars,  annotation. 
135  C.  28,  29,  87  A.  S.  96,  66  P.  961    (applied). 
As    to    abbreviations,    etc.,    see    1    Ann.    &    Eng.    Encyc.    of    L. 
(2d  ed.),  p.  97  et  seq.,  Supp.  Id.,  vol.  5,  p.  5. 

§  187.    MEANS  TO  CARRY  JURISDICTION  INTO  EFFECT. 

When  jurisdiction  Is,  by  the  constitution  or  this  code,  or  by 
any  other  statute,  conferred  on  a  court  or  judicial  officer,  all 
the  means  necessary  to  carry  it  into  effect  are  also  given; 
and  in  the  exercise  of  this  jurisdiction,  if  the  course  of  pro- 
ceeding be  not  specifically  pointed  out  by  this  code  or  the 
statute,  any  suitable  process  or  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conformable  to  the  spirit  of 
this  code. 

History:  Enacted  March  1],  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  43. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

50  C.  539,  542  (applied);  50  C.  544,  545  (applied  with  §1465); 
(;3  C.  505,  507,  508  (construed  and  applied  with  §§577,  1003);  65 
C.  187,  192,  3  P.  628,  631  (applied  with  other  sections);  71  C. 
599,  601,  12  P.  728,  730  (applied);  72  C.  317,  320,  13  P.  869,  870 
(applied);  72  C.  591,  597,  15  P.  769,  771  (cited);  75  C.  163,  166, 
16  P.  760,  762  (applied);  76  C.  639,  645,  18  P.  805,  807  (applied); 
81  C.  608,  615,  22  P.  967  (applied);  82  C.  456,  467,  468,  22  P.  1120, 
1124  (applied  with  subd.  8  of  §  128);  98  C.  490,  495,  33  P.  550,  552 
(applied);  100  C.  105,  120,  34  P.  492  (applied);  100  C.  158,  169,  34 
P.  667  (applied);  109  C.  250,  255,  41  P.  1033  (applied);  113  C.  56, 
6  1  (construed  and  applied),  45  P.  164;  117  C.  195,  202,  49  P.  8 
(held  not  applicable);  118  C.  413,  420,  50  P.  546  (applied):  121 
c;.  33,  41.  53  P.  440  (applied);  124  C.  468,  474,  57  P.  379  (applied); 
J  37  C.  20],  203,  69  P.  984  (applied  to  foreclosure  of  street 
assessment):  138  C.  491,  495,  71  P.  690  (cited):  141  C.  550,  553,  99 
A.  S.  88.  75  P.  186.  187  (applied):  149  C.  790,  792,  87  P.  1035 
(cited);  150  C.  31,  38,  39,  87  P.  1031  (applied);  150  C.  637,  640,  89 
I'.  603  (applied):  4  C.  A.  717.  722,  89  P.  723  (applied);  7  C.  A.  — , 
04    ]'.    582,   588    (ai)plied). 

ij  IMM.     LRejiealed.l 

liisiory:  Enacted  March  24.  1874,  Code  Amdts.  1873-4,  p.  285: 
repealed  April  1,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  21. 

50  C.  648,  649   (cited  with  application  of  §617). 
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TITLE  III. 

PERSONS    SPECIALLY   INVESTED   WITH    POWERS   OF   A 
JUDICIAL  NATURE. 

Chapter  I.      Jurors,  5§  190-254. 

II.     Court  Commissioners,   §§  258,   259. 


CHAPTER    I. 

JURORS. 

Article  I.     Jurors   in    General,    §§  190-195. 

II.     Qualifications  and  Exemptions   of  Jurors,   §§  19S-202. 

III.  Of    Selecting-    and    Returning-    Jurors    for    Courts    of 

Record,   §§  204-211. 

IV.  Of  Drawing  Jurors  for  Courts  of  Record,  §§  214-221. 
V.     Of  Summoning  Jurors   for  Courts   of  Record,    §§  225- 

228. 
VI.     Of    Summoning    Jurors    for    Courts    not    of    Record, 
S§  230-232. 
VII.     Of  Summoning   Jurors    of    Inquest,    §  235. 
VIII.     Obedience  to  Summons,  How  Enforced,  §  238. 
IX.     Of  Impaneling   Grand   Juries,    S§  241-243. 
X.     Of  Impaneling     Trial    Juries     in     Courts    of    Record. 

§§  246-248. 
XI.     Of  Impaneling  Trial  Juries  in  Courts  not  of  Record, 
§§  250,  251. 
XII.     Of  Impaneling  Juries  of  Inquest,  §  254. 


ARTICLE    I. 

JURORS   IN   GENERAL. 

§  190.  Jury   defined. 

§  191.  Different   kinds    of   juries. 

S  192.  Grand  jury  defined. 

S  193.  Trial   jury  defined. 

§  194.  Number  of  a  trial  jury. 

§  195.  Jury  of  inquest  defined. 

S  190.    JURY  DEFIKED.     A  jury  is  a  body  of  men  tempo- 
rarily selected  from  the  citizens  of  a  particular  district,  and 
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invested    with    power    to    present    or    indict   a    person    for    a 
l)iil)lic  offense,  or  to  try  a  question  of  fact. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.   1880    (C.  C.   P.  pt.),   p.   44. 

31    F.    898,   899    (cited   with    other   sections). 

Jurors  —  Impaneling. —  See  Kerr's  Cyc.  C.  C.  P.  §§  241-254  and 
notes;   31   Cent.  Dig.  col.   812,  §§  G31-650. 

Same  —  Qualifications  and  exemptions  —  As  to,  generally 
see  Kerr's  Cyc.  C.  C.  P.  §§198-200  and  notes;  31  Cent.  Dig.  col. 
449,    §§  265-399. 

Same  —  Selection  and  summoning  —  As  to,  generally,  se« 
Kerr's  Cyc.  C.  C.  P.  §§  241-254  and  notes;  31  Cent.  Dig.  541, 
§§  349-367. 

.lury  — Definition  of.— See  31  Cent.  Diet.  col.  1G9,  §1;  12  PI. 
&  Pr.  237;  17  Encyc.  of  L.  1096;  2  Obiter  Dig.  106,  4  W.  &  P.  3889. 

§  191.    DIFFERENT    KINDS    OF    JURIES.     Juries    are    of 

three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.  P.  pt.),  p.  44. 

31   F.   896,  898   (cited  with  other  sections). 

§  192.  GRAND  JURY  DEFINED.  A  grand  jury  is  a  body 
of  men,  nineteen  in  number,  returned  in  pursuance  of  law, 
from  the  citizens  of  a  county,  or  city  and  county,  before  a 
court  of  competent  jurisdiction,  and  sworn  to  inquire  of 
public  offense[s]  committed  or  triable  within  the  county,  or 
city  and  county. 

HLstory:  Enacted  March  11,  1872;  amended  April  3,  1876. 
Code  Amdts.  1875-6,  p.  86;  April  1.  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.).  p.  44. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

54  C.  65,  66  (construed  as  amended  and  applied):  69  C.  105, 
108,  10  P.  272,  273  (applied);  92  C.  239,  261,  263,  28  P.  341,  348. 
349  (cited);  119  C.  1,  3.  50  P.  844  (construed  and  applied);  2 
C.  A.  453,  455   (cited),  458    (applied),  83  P.   580. 

Grand  jury  —  Definition  of. —  See  4  W.  &  P.  3148;  2  Obiter  Dig. 
112.     See  ante  §  190  and  note. 
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Same  —  Drawn  and  .summoned  at  lea.st  once  a  year  in  each 
county. —  See  Const.   1879,  art.  I,  §8,   Hen.   G.  L.,   p.   Ixvi. 

Same  —  Impaneling-. —  See  Kerr's  Cyc.  C.  C.  P.  §§241-243  and 
note.s;  24  Cent.  Dig-,  col.  27?.7.  §§Bfi-f;i.  Sco  post  §241  nnd 
note. 


S  193.  TKIAL  JURY  DEFINED.  A  trial  jury  is  a  body  of 
men  returned  from  the  citizens  of  a  particular  district  before 
a  court  or  officer  of  competent  jurisdiction,  and  sworn  to  try 
and  determine,  by  verdict,  a  question  of  fact. 

Hi-story:  Enacted  March  11,  1S72;  amended  April  1,  1S80, 
Code  Amdts.    1880    (C.   C.   P.   pt.),   p.   44. 

Trial   jury.  —  See   8   W.   &  P.   7107. 

Trial  by  jury  —  Generally  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§§  600-619  and  notes;   8  W.  &  P.  7103-7107. 

Same  —  Right  of  —  As  to,  see  2  Obiter  Dig-.  106;  31  Cent.  Dig. 
col.    181,   §§  14-242. 

Verdict  of  jury  —  Need  not  be  unanimous,  by  provision  of 
constitution. —  See  Const.  1879,  art.  I,  §7,  Hen.  G.  L.,  p.  Ixvi; 
see  also  Kerr's  Cyc.  C.  C.  P.   §  618  and  note. 

§194.  NUMBER  OF  A  TRIAL  JURY.  A  trial  jury  shall 
consist  of  twelve  men;  provided,  that  in  civil  actions  and 
cases  of  misdemeanor,  it  may  consist  of  twelve,  or  of  anj- 
number  less  than  twelve,  upon  which  the  parties  may  agree 
in  open  court. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.    1880    (C.  C.   P.   pt.),   p.   44. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,   annotation. 
Constitutional    provision    permitting   this    statute   is    fonud    in 
Const.   1879,  art.  I,  §37,  Hen.  G.  L.,  p.  Ixvi. 

§  195.  JURY  OF  INQUEST  DEFINED.  A  jury  of  inquest, 
is  a  body  of  men  summoned  from  the  citizens  of  a  particular 
district  before  the  sheriff,  coroner,  or  other  ministerial  officer, 
to  inquire  of  particular  facts. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.    1S80    (C.   C.   P.   pt.),   p.   44. 
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ARTICLE    II. 

QUALIFICATIONS    AND    EXEMPTIONS    OK    .JURORS. 

§  198.     Who  competent  to  act  as  juror. 

§  199.     Who  not  competent  to  act  as  juror. 

§  200.     Who    exempt   from   jury    duty.      [In    counties    with    .small 

population.] 
S  201.     Who   may   be   excused. 
§  202.     Affidavit   of   claim    to   exemption. 

§  198.  WHO  COMPETENT  TO  ACT  AS  JUROR.  A  person 
is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resident  of  the  state  one  year, 
and  of  the  county,  or  city  and  county,  ninety  days  before 
being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordinary 
intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage ; 

4.  Assessed  on  the  last  assessment-roll  of  the  couiily,  or 
city  and   county,   on   property   belonging   to  him. 

History:  Enacted  March  11,  1872;  amended  March  23.  1876, 
Code  Amdts.  1875-6,  p.  89;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  45;  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see  liistory, 
I  5  ante. 

See  Kerr's  Cyc.  C.  C.  1*.  for  24  pars,  annotation. 

51  C.  597,  599  (applied);  58  C.  262.  266  (cited):  61  C.  548.  553 
(cited  cone,  op.);  106  C.  302,  318,  39  P.  617  (cited  with  §199  in 
construing  §242);  123  C.  482,  487,  56  P.  251  (construed  and  ap- 
plied with  §199  and  §1072  Pen.  C);  147  C.  546,  549,  82  P.  196 
(applied  with  §199);  1  C.  A.  576,  581,  82  P.  972  (applied  with 
§§199,  602);  5  C.  A.  462,  465,  90  P.  977,  979  (applied  with  other 
sections);  31  F.  896,  898  (cited  with  otlier  sections);  40  F.  451, 
452,    453    (applied). 

All  proceedings  to  be  iti  lOnslish  lang'uag'e. —  See  ante  §185, 
post    §  1056. 

Residence  —  Generally  —  As  to,  see  Const.  1879,  art.  2,  §4. 
Hen.  a.  L.,  p.  Ixviii;  also  Kerr's  Cyc  P.il.  C.  §52  and  note;  31 
Cent.    Dig-,   col.    340.    §  254. 
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Right  of  state  to  prescribe  Qualifications  of  jiiror.s. —  See  2 
Obiter   Dig-.   110. 

Right  to  serve  as  jiii-or  —  Constitutional.  —  See  14  L.  581,  584. 
Same  —  Not  an  incident  of  citizenship. — -See  2  Obiter  Dig.  109. 

§199.     WHO   NOT  COMPETENT  TO  ACT  AS  JUROR.     A 

person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by 
the  preceding  section; 

2.  Who  has  been  convicted  of  malfeasance  in  office  or  any 
felony  or   other   high   crime;    or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of 
record  in  this  state  within  a  year,  as  provided  in  section  two 
hundred  of  this  code,  or  who  has  been  drawn  as  a  grand 
juror  in  any  such  court  and  served  as  such  within  a  year[,] 
and  been  discharged. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any  court 
of  record  in  this  state  is  not  competent  to  act  as  a  trial 
juror  in  any  such  court. 

And  a  person  who  is  serving  as  a  trial  juror  in  any  court 
of  this  state  is  not  competent  to  act  as  a  grand  juror  in  any 
such  court. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  45;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  121,  held  unconsti- 
tutional, see  history,  §  5  ante;  March  7,  1905,  Stats,  and  Amdts. 
1905,  p.  70;  April  17,  1909,  Stats,  and  Amdts.  1909,  eh.  645.  In 
effect  June   1,   1909. 

106  C.  302,  318,  39  P.  617  (cited  with  §  198  in  construing  §  242); 
123  C.  482.  487,  56  P.  251  (applied  with  §198);  147  C.  546,  549, 
82  P.  196  (applied  with  §  198);  150  C.  665,  666,  89  P.  605  (applied);- 
1  C.  A.  576,  581,  82  P.  972  (applied  with  §§198,  602);  31  F.  896, 
898,  899  (cited  with  other  sections  and  applied);  40  F.  451,  452 
(applied). 

As  to  membership  in,  or  contribution  to,  a  society  for  the 
suppression  of  crime,  disq-ualifying  person  to  be  juror  in  crim- 
inal cause,  see  9  A.  C.   312. 

S200.  WHO  EXEMPT  FROM  JURY  DUTY.  [IN  COUN- 
TIES WITH  SMALL  POPULATION.]  A  person  is  exempt 
from  liability  to  act  as  a  juror  if  he  be: 
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1.  A  judicial,  civil,  or  military  officer  of  the  United  States, 
or  of  this  state; 

2.  A  person  holding  a  county,  city  and  county,  city,  town 
or  township  office; 

3.  An  attorney  at  law,  or  the  clerk,  secretary  or  steno- 
grapher of  an  attorney  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician,  or  druggist,  actuaHy  engaged  in 
the  business  of  dispensing  medicines; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hos- 
pital, asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attend- 
ant of  the  state  prison  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of 
this  state; 

10.  An  express  agent,  mail  carrier,  or  a  superintendent, 
employee,  or  operator  of  a  telegraph  or  telephone  company 
doing  a  general  telegraph  or  telephone  business  in  this  state, 
or  keeper  of  a  public  ferry  or  toll-gate; 

11.  An  active  member  of  the  national  guard  of  California, 
or  an  active  member  of  a  paid  fire  department  of  any  city 
and  county,  city,  town,  or  village  in  this  state,  or  an  exempt 
member  of  a  duly  authorized  fire  company; 

12.  A  superintendent,  engineer,  brakeman,  motorman,  or 
conductor  on  a  railroad;   or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  state,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year  or  a  person  drawn  or  summoned  as  a  juror 
in  any  such  court  who  has  been  discharged  as  a  juror  within 
a  year  as  hereinafter  provided;  provided,  however,  that  in 
counties  having  less  than  five  thousand  population  the  exemp- 
tion provided  by  this   subdivision  shall  not  apply. 

[Ill  effect,  -whon.]  Sec.  2.  This  act  shall  take  effect  uijon 
and  after  its  passage. 

History;  Enacted  March  11,  1872;  amended  ISIarch  24,  1874, 
Code   Amdts.    1873-4,   p.    285;    April    3,    1876,   Code    Amdt.s.    1875-6, 
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p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  45;  March 
27,  1897,  Stats,  and  Amdts.  1897,  p.  185;  Ma:rch  1905,  Stats,  and 
Amdts.  1905,  p.  71;  amended  March  22.  1907,  Stats,  and  Amdts. 
1907,  p.   885,  Kerr's  Stats,   and  Amdts.   1906-7,  p.   433. 

123  C.  482,  486,  56  P.  251  (construed  and  applied  with  §  107.5 
Pen.  C). 

Director  in  irrigation  ditch,  whether  exempt  under  subd.  2  of 
above  section,  raised  but  not  decided,   123   C.   482.   48fi,   56  P.   251. 

Exemption  from  jury  duty  —  As  to,  generally,  see  31  Cent. 
Dig-,   col.    443,   §  261. 

Same  —  Constitutionalitj'  of  law  providing  for. —  See  5  A.  C. 
783;  9  A.  C.  147. 

Same- — How   claimed  —  As   to,   see   §202,   post. 

Same  —  Who  may  raise  question  of. — See  31  Cent.  Dig.  col. 
446.    §  264. 

Fireman  —  Exemption  of  —  As  to,  see  Kerr's  Cyc.  Pol.  C. 
§§  3337-3340    and   notes. 

State  militiaman  —  Exemption  of  —  As  to.  see  Kerr's  Cyc.  Pol. 
C.   §  2098  and  note. 

§201.  WHO  MAT  BE  EXCUSED.  A  juror  shall  not  be 
excused  by  a  court  for  slight  or  trivial  cause,  or  for  hard- 
ship or  inconvenience  to  his  business,  but  only  when  material 
injury  or  destruction  to  his  property,  or  of  property  intrusted 
to  him,  is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 

History-:  Enacted  March  11,  1S72:  amended  April  1,  1880. 
Code  Amdts.  1880    (C.   C.  P.  pt.),  p.   45. 

See  Kerr's  Cyc.   C.  C.  P.   for  4   pars,   annotation. 
138  C.   266,   268,  71    P.   167    (cited). 

§  202.  AFFIDATIT  OF  CLAIM  TO  EXEMPTION.  If  a  per- 
son, exempt  from  liability  to  act  as  a  juror  as  provided  in 
section  two  hundred,  be  summoned  as  a  juror,  he  may  make 
and  transmit  his  affidavit  to  the  clerk  of  the  court  for  which 
he  is  summoned,  stating  his  office,  occupation,  or  employ- 
ment; and  such  affidavit  shall  be  delivered  by  the  clerk  to  the 
judge  of  the  court  where  the  name  of  such  person  is  called, 
and  if  sufficient  in  substance,  shall  be  received  as  an  excuse 
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for   non-attendance    in    person.      The    affidavit    shall    then    be 
filed  by  the  clerk. 

History:      Enacted  March   24,   1874,  Code  Amdts.  1873-1,  p.   286; 
amended  April  1,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  40. 

As  to  object  of  section,  see  Kerr's  Cvc  C.  C.  P.  §  202  and  note. 


ARTICLE    III. 

OF  SELECTING  AND  RETURNING  JURORS  FOR  COURTS  OF 
RECORD. 

§  204.  Jury-lists,  by  wliom  and  wlien   to   be  made. 

g  205.  How   selection   sliall  be   made. 

§  206.  Lists   to  contain   liow   many   names.  • 

§207.  (Repealed.) 

§  208.  List  to  be  placed  with   clerk. 

§  209.  Duty  of  clerk;  jury  boxes. 

§  210.  Regular  jurors   to   serve  one   year. 

§  211.  Jurors  to  be  drawn  from  boxes. 

§204.  JURY-LISTS,  BY  WHOM  AND  WHEN  T<)  BE 
MADE.  In  the  month  of  January  in  each  year  it  shall  be  the 
duty  of  the  superior  court  in  each  of  the  counties  of  this 
state  to  make  an  order  designating  the  estimated  number  of 
grand  jurors,  and  also  the  number  of  trial  jurors,  that  will, 
in  the  opinion  of  said  court,  be  required  for  the  transaction 
of  the  business  of  the  court,  and  the  trial  of  causes  therein, 
during   the    ensuing   year;    and 

[Selectiii!;  and  listins:  fjrand  jurors  —  Filiug  list,]  Im- 
mediately after  said  order  designating  the  estimated  num- 
ber of  grand  jurors  shall  be  made,  the  court  shall  select 
and  list  the  grand  jurors  required  by  said  order  to 
serve  as  grand  jurors  in  said  supei-ior  court  during 
the  ensuing  year,  or  until  new  lists  of  jurors  shall  be  pro- 
vided, and  skid  selections  and  listings  shall  be  made  of 
persons  suitable  and  competent  to  serve  as  jurors,  as  set 
forth  and  required  in  sections  two  hundred  and  five  and  two 
hundred  and  six  of  this  code,  which  list  of  persons  so  selected 
shall  at  once  be  placed  in  the  possession  of  the  county  clerk; 
and 
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[Selecting  trial  jurors.]  Immediately  after  said  order  des- 
ignating the  estimated  number  of  trial  jurors  shall  be  made, 
the  board  of  supervisors  shall  select,  gis  provided  in  sections 
two  hundred  and  five  and  two  hundred  and  six  of  this  code, 
a  list  of  persons  to  serve  as  trial  jurors  in  the  superior  court 
of  said  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided. 

In  counties  .md  cities  and  counties  having  a  population  of 
one  hundred  thousand  inhabitants  or  over,  such  selection 
shall  be  made  by  a  majority  of  the  judges  of  the  superior 
courts. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  286;  April  3,  1876,  Code  Amdts.  1875-6, 
p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46; 
March  7,  1881,  Stats,  and  Amdts.  1881,  p.  69;  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  297. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

56  C.  36,  37  (construed  with  §§206-209,  211);  69  C.  541,  544 
(cited  with  other  sections),  549,  11  P.  240  (applied  in  dis.  op.); 
73  C.  238,  239,  14  P.  832  (cited);  92  C.  239,  242,  28  P.  341  (applied 
with  other  sections);  104  C.  318,  320,  37  P.  942  (cited  with  §§  205 
et  seq.);  106  C.  302,  319,  39  P.  617  (cited  with  §§  205-211);  116  C. 
179,  193  (cited  with  §§205-209),  194  (applied),  195  (constitu- 
tional), 48  P.  75;  138  C.  266,  269,  71  P.  167  (applied);  145  C.  292, 
295,  78  P.  717  (applied  with  §§  205,  206);  1  C.  A.  566,  572  (ground 
of  cliallenge),  573  (constitutionality),  574  (construed),  82  P.  691; 
1  C.  A.  576,  581,  82  P.  972  (applied  with  §  205  and  other  sec- 
tions);  191  U.  S.  60,  61,  48  L.  ed.  94,  95  (amendment  of  1893  con- 
stitutional). 

§205.  HOW  SELECTION  SHALL  BE  MADE.  The  selec- 
tions and  listings  shall  be  made  of  persons  suitable  and  com- 
petent to  serve  as  jurors,  who  are  assessed  on  the  last  pre- 
ceding assessment  roll  of  such  county,  or  city  and  county, 
and  in  making  such  selections  they  shall  take  the  names  of 
such  only  as  are  not  exempt  from  serving,  who  are  in  the 
possession  of  their  natural  faculties,  and  not  infirm  or  de- 
crepit, of  fair  character  and  approved  integrity,  and  of  sound 
judgment. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  70;  March  23,  1893,  Stats  and  Amdts.  1893,  p.  298. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

69  C.  541,  544  (cited  witli  other  sections),  11  P.  240;  95  C.  425, 
426,  30  P.  58T,  582  (cited);  104  C.  318,  320  (cited  with  §§204,  206 
et  seq.),  37  P.  942;  106  C.  302,  319  (cited  with  §§  204,  206-211),  39 
P.  617;  116  C.  179,  193  (cited  with  §§  204,  206-209),  194  (con- 
strued), 48  P.  75;  145  C.  292,  295,  78  P.  717  (applied  with  §§  204, 
206);  1  C.  A.  566,  572,  82  P.  691  (constitutional);  1  C.  A.  576,  581, 
82  P.  972  (applied  with  §204  and  other  sections);  191  U.  S.  60, 
61,  48  L.  ed.   94,   95    (amendment  of  1893  constitutional). 

Selection  of  jurors  —  How  made. —  See  Kerr's  Cyc.  C.  C.  P.  §  204 
note  pars.   7-10;   §206   note  pars.    2,  3. 

Some  of  the  jurors  selected  not  competent  is  no  ground  of 
challenge  to  the  panel. —  See  Kerr's  Cyc.  C.  C.  P.  §198  note 
pars.    8-21. 

§206.     LISTS   TO    CONTAIN   HOW   MANY    NAMES.     The 

lists  of  jurors,  to  be  made  as  provided  in  the  preceding  sec- 
tion, shall  contain  the  number  of  persons  which  shall  have 
been  designated  by  the  court  in  its  order.  The  names  for 
such  lists  shall  be  selected  from  the  different  wards  or 
townships  of  the  respective  counties  in  proportion  to  the 
number  of  inhabitants  therein,  as  nearly  as  the  same  can 
be  estimated  by  the  persons  making  said  lists;  and  said  lists 
Fliall  be  kept  separate  and  distinct  one  from  the  other. 

History:  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  87;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
T"*.  pt.),  p.  46;  March  7,  1881,  Stats,  and  Amdts.   1881,  p.   71. 

See  Kerr's  Cyc.  C.   C.  P.   for   6  pars,   annotation. 

56  C.  36,  37  (construed  with  §§  204.  207-209,  211);  69  C.  541,  544 
(cited  with  other  sections),  11  P.  240;  104  C.  318.  320  (cited  with 
§§204,  205,  207  et  seq-),  37  P.  942;  106  C.  302,  319  (cited  witli 
§§  204,  205,  207-211),  39  P.  617;  116  C.  179,  193,  48  P.  75  (cited  with 
§§204,  205,  207-209):  121  C.  1,  3,  53  P.  359,  41  L.  157  (applied); 
131  C.  240,  252,  63  P.  351  (applied);  138  C.  266.  269,  71  P.  167 
(applied);  145  C.  292,  295,  297,  78  P.  717  (applied  with  §§204. 
205):  1  C.  A.  566,  572,  82  P.  691  (constitutional):  191  U.  S.  60,  61, 
48  L.  ed.  94,  95   (amendment  of  1893  constitutional). 

Construction  of  section  with  other  sections. —  See  Kerr's  Cyc. 
C.  C.  P.   §  204   note  par.   1. 

§  207.     [Repealed.] 

HIstorj-:  Enacted  March  11,  1872:  repealed  April  3.  1876. 
Code  Amdts.  1875-6,  p.  87. 

107 


§§  208,  209  CODE   OF  CIVIL  PROCKDURK.     [Pt.  1,  Tit.  III. 

§208.  LIST  TO  BE  PLACED  WITH  CLERK.  A  certified 
list  of  the  persons  selected  to  serve  as  trial  jurors  shall  at 
once  be  placed  in  the  possession  of  and  filed  with  the  clerk 
of  the  superior  court. 

History:  Enacted  March  11,  1S72:  amendecl  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  70;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  298. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

56  C.  36,  37  (construed  with  §§204,  206,  207,  209,  211);  69  C. 
541,  544  rcited  with  other  sections),  11  P.  240;  104  C.  318,  320 
(cited  with  §§  204-6,  209  et  seq.),  37  P.  942;  106  C.  302.  319  (cited 
with  §§204-206,  209-211),  39  P.  617;  108  C.  8,  12,  41  P.  281,  282 
(cited):  116  C.  179,  193,  48  P.  75  (cited  with  §§204-206,  209);  1 
C.  A.  566,  575,  82  P.  691  (applied);  191  U.  S.  60,  61,  48  L.  ed.  94,  95 
(amendment   of   1893   constitutional). 

Construction  of  section  in  connection  with  otlier  sections. — 
See  Kerr's  Cj'c.  C.  C.  P.  §  204   note  par.    1. 

§209.  DUTY  OF  (LERK;  .irRY  BOXES.  On  receiving 
such  lists  the  county  clerk  shall  file  the  same  in  his  office,  and 
write  down  the  names  contained  thereon  on  separate  pieces  of 
paper,  of  the  same  size  and  appearance,  and  fold  each  piece 
so  as  to  conceal  the  name  thereon.  He  shall  deposit  the 
pieces  of  paper  having  on  them  the  names  of  the  persons 
selected  to  serve  as  grand  jurors  in  a  box  to  be  called  the 
"  grand  jury  box,"  and  those  having  on  them  the  names  of 
the  persons  selected  to  serve  as  trial  jurors  in  a  box  to  be 
called  the  "  trial  jury  box." 

History:  Enacted  March.  11,  1872;  amended  April  3,  1876. 
Code  Amdts.  1875-6,  p.  87;  April  ],  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  47;  March   7,  1881,  Stats,  and  Amdts.  1881,  p.   72. 

56  C.  36,  38  (construed  with  §§204,  206-208,  211);  69  C.  541. 
544  (cited  with  other  sections).  11  P.  240;  104  C.  318,  320  (cited 
with  §§204-208,  210  et  seq.),  37  P.  942;  106  C.  302,  319  (cited 
with  §§204-208,  210,  211),  39  P.  617;  116  C.  179,  193,  48  P.  75 
(cited  with  §§  204-208);  1  C.  A.  566,  575,  82  P.  691  (applied);  152 
C.  71,  73,  74,  91  P.  987,  988,  989  (applied);  191  U.  S.  60,  61,  48 
L.  ed.   94    (cited  with   §§204-208,   210,  211). 

Construction  of  section  in  connection  with  other  sections. — 
See  Kerr's  Cyc.  C.  C,  P,  §  204  note  par,  1, 
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§210.     KEGLLAR  JURORS  TO  SERVE   ONE   YEAH.     The 

persons  whose  names  are  so  .  returned  shall  be  known  as 
regular  jurors,  and  shall  serve  for  one  year  and  until  other 
persons  are  selected  and  returned. 

Hi»itory:  Enacted  March  11,  1ST2;  amended  April  1,  ISSO, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  47. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

69  C.  541,  544  (cited  with  other  sections),  .549  (applied  in  dis. 
op.),  1]  P.  240;  73  C.  2.^8,  239,  14  P.  832  (cited);  in4  C.  318,  32ii 
(Cited  witli  §§204-209,  211  et  seq.),  37  P.  942;  106  C.  302,  319,  39 
1".  617  (applied);  138  C.  266,  269,  71  P.  167  (applied);  152  C.  71, 
73,  74,  75,  91  P.  987,  989  (construed  and  applied  with  other  sec- 
tions):  191   r.  S.   GO,   61,   48  T..  ed.   94    (cited  with    §§204-208.   211). 

§211.  JIRORS  TO  RE  OHAWX  FROM  ROXES.  The  names 
of  persons  drawn  for  grand  jurors  shall  be  drawn  from  the 
'■  grand  jury  box,"  and  the  names  of  persons  for  trial  jnrors 
shall  be  drawn  from  the  "trial  jury  box";  and  if,  at  the  end 
of  the  year,  there  shall  be  the  names  of  persons  in  either  of 
the  said  jury  boxes  who  may  not  have  been  drawn  during  the 
year  to  serve,  and  have  not  served  as  jurors,  the  names  of 
such  persons  may  be  placed  on  the  list  of  the  jurors  drawn 
for  the  succeeding  year. 

History:  Enacted  April  3,  1876,  Code  Anidt.s.  1875-fi.  p.  87: 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  47; 
March    7,    1881,   Stats,    and  Amdts.    1881,   p.    72. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

56  C.  36,  38  (construed  with  §§204,  206-209);  69  C.  .''>41.  544.  11 
V.  240  (cited  witli  other  sections);  104  C.  318,  320  (cited  with 
§§204-210),  37  P.  942;  106  C,  302.  319  (cited  with  §§204-210>,  39 
P.  617:  l."?!  C.  240,  252,  63  P.  351  (applied):  191  U.  S.  60.  61,  48 
I.,  ed.   94    (cited  with  §§204-210). 

Left-over  names  in  box  at  end  of  year  may  be  used. —  See 
Kerr's  Cyc.  C.  C.  P.  §  206  note  par.  5. 
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ARTICLE  IV. 
OF    DRAWING   JURORS   FOR   COURTS   OF   RECORD. 

§  214.     Order  of  judge  or  judges  for  drawing  of  jury. 

§  215.     Sheriff  to  be  notified. 

§  216.  Sheriff  and  judge  to  witness  drawing.  [No  section  pro- 
vided.] 

§  217.     Drawing,  when  to  be  adjourned.      [No  section  provided.] 

§  218.  Adjourned  drawing  to  proceed,  wlien.  [No  section  pro- 
vided.] 

§  219.     Drawing,   how    conducted. 

§  220.     Preservation   of   ballots  drawn. 

§  221.  Copy  of  list  to  be  furnished  by  clerk,  when.  [No  sec- 
tion provided.] 

§  214.  ORDEK  OF  JUDGE  OB  JUDGES  EOR  DRAWING  OF 
JURY.  Whenever  the  business  of  tlie  superior  court  shall 
require  the  attendance  of  a  trial  jury  for  the  trial  of  criminal 
cases,  or  where  a  trial  jury  shall  have  been  demanded  in  any 
cause  or  causes  at  issue  in  said  court,  and  no  jury  is  in 
attendance,  the  court  may  make  an  order  directing  a  trial  jury 
to  be  drawn,  and  summoned  to  attend  before  said  court.  Such 
order  shall  specify  the  number  of  jurors  to  be  drawn,  and  the 
time  at  which  the  jurors  are  required  to  attend.  And  the 
court  may  direct  that  such  causes,  either  criminal  or  civil,  in 
which  a  jury  may  be  required,  or  in  which  a  jury  may  have 
been  demanded,  be  continued,  and  fixed  for  trial  when  a  jury 
shall  be  in  attendance. 

Hi.story:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  287;  April  3.  1876,  Code  Amdts.  1875-6, 
p.   88;   April  1,   1880,  Code  Amdts.   1880    (C.  C.  P.  pt.),   p.   47. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

57  C.  115,  124  (construed  and  applied);  65  C.  77,  78,  2  P.  892 
(applied);  31  P.  367  (cited  with  §592);  97  C.  171,  176,  31  P.  933, 
934  (applied);  138  C.  266,  269,  71  P.  167  (applied);  139  C.  60,  64, 
72  P.  505  (construed  and  applied);  152  C.  71,  79,  "91  P.  987,  991 
(applied). 

As  to  summoning  jury,  see  Kerr's  Cyc.  C.  C.  P.  §  226  and  note. 
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oh,.  I,  art.  IV.]  DRAWING  JURORS.  §§  215-219 

§  216.  SHERIFF  TO  BE  NOTIFIED.  Immediately  upon  the 
order  mentioned  in  the  preceding  section  being  made,  the 
clerlt  shall,  in  the  presence  of  the  court,  proceed  to  draw  the 
jurors  from  the  "  trial  jury  box." 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  287;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  47:  March  7,  1881,  Stats,  and  Amdts.  1881,  p.   72. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

55  C.  462,  463   (construed);  65  C.  77,  78,  2  P.  892   (applied). 

Order  to  clerk  to  draw,  to  be  summoned  from  tlie  Ijody  of  the 
county,  is  sul)stantial  compliance  with  statute. —  See  Kerr's 
Cyc.  C.  C.  P.  §  214  note  par.  2. 

§216.     SHERIFF  AND  JUDGE   TO    WITNESS  DRAWING. 

[No  section  provided.] 

§217.  DRAWING,  WHEN  TO  BE  ADJOURNED.  [No  sec- 
tion provided.] 

§218.     ADJOURNED    DRAWING    TO    PROCEED,    WHEN. 

I  No  section  provided.] 

History:  Tlie  above  tliree  sections  were  eacli  enacted  March 
11,  1872;  this  "part"  was  amended  and  a  new  "part"  substi- 
tuted therefor  by  Act  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
l)t.),  p.  21.  In  the  analysis  to  article  IV  of  chapter  I  of  title 
III  of  the  substituted  "part"  head-lines  are  given  as  above  for 
the  three  foregoing  section  numbers,  but  corresponding  sec- 
tions, apparently,  were  not  provided;  these  sections  are,  tliere- 
fore,  thought  to  have  been  repealed  by  implication,  even  though 
their  omission  may  have  been  an  oversight — unless  it  was  the 
oversight  of  a   copyist. 

§219.  DRAWING,  HOW  CONDUCTED.  The  clerk  must 
conduct  said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  the  trial 
jurors  so  as  to  mix  the  slips  of  paper  upon  which  such  names 
are  written  as  well  as  possible;  he  must  then  draw  from  said 
box  as  many  slips  of  paper  as  are  ordered  by  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  minutes 
of  the  court,  which  must  show  the  name  on  each  slip  of  paper 
so  drawn  from  said  jury  box. 
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3.  It'  the  uaiiie  ol"  asiy  person  is  drawn  from  said  box  who  is 
deceased  or  insane,  or  who  may  have  permanently  removed 
from  the  county,  or  who  is  exempt  from  jury  service,  and  the 
fact  shall  be  made  to  appear  to  the  satisfaction  of  the  court, 
the  name  of  such  person  shall  be  omitted  from  the  list,  and 
the  slip  of  paper  having  such  name  on  it  shall  be  destroyed 
and  another  juror  drawn  in  his  place,  and  the  fact  shall  be 
entered  upon  the  minutes  of  the  court.  The  same  proceeding 
shall  be  had  as  often  as  may  be  necessary,  until  the  whole 
number  of  jurors  required  be  drawn. 

After  tlie  drawing-  sliall  be  completed,  the  clerk  shall  make 
a  copy  of  the  list  of  names  of  the  persons  so  drawn,  and 
certify  the  same.  In  his  certificate  he  shall  state  the  date  of 
the  order  and  of  the  drawing,  and  the  number  of  the  jurors 
drawn,  and  the  time  when  and  the  place  where  such  jurors 
are  required  to  appear.  Such  certificate  and  list  shall  be 
delivered  to  the  sheriff  for  service. 

HLstory:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdt.s.  1880  (C.  O.  P.  pt.),  pp.  47-48;  March  7,  1881,  Stats, 
and  Amdts.   1881,  p.   72. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
57  C.  115,  124   (applied);  69  C.  105,  109,  10  P.  272   (applied  with 
§241):  92  C.  239,  242,   28  P.  341,  342   (applied  with  §241). 

§220.  PRESERVATION  OF  BALLOTS  DRAWN.  After  a 
drawing  of  persons  to  serve  as  jurors,  the  clerk  shall  pre- 
serve the  ballots  drawn,  and  at  the  close  of  the  session  or 
sessions  for  which  the  drawing  was  had,  he  shall  replace  in 
the  proper  box  from  which  they  were  taken  all  ballots  which 
have  on  them  the  names  of  persons,  who  did  not  serve  as 
jurors  for  the  session  or  sessions  aforesaid,  and  who  are  not 
exempt  or  incompetent. 

History:  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  88;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.   pt.),   p.    48. 

§221.  COPY  OF  LIST  TO  BE  FURNISHED  BY  CLERK, 
WHEN.     [No  section  provided.] 

HKstory:     See    "history"    to    §§110-119    supra. 
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ch.  I,  art.  v.]  STTIMTMONTNG  JURORS.  §§  225,  22fi 

ARTICLE  V. 

OF  SUMMONING  JURORS  FOR  COURTS  OF  RECORD. 

$  225.  Sheriff   to   summon   jurors,    liow. 

§  226.  Of   drawing  and  summoning  jurors   to   attend   fortliwith. 

§  227.  Of  Summoning  jurors   to   complete   a  panel. 

§  228.  Compensation   of  elisor. 

§  22;..     SHEKIFF  TO  SIMVOX  .11  UOKS,  HOW.  The  sheriff, 

as  sooii  as  he  receives  the  list  or  lists  of  jurors  drawn, 
shall  summon  the  persons  named  therein  to  attend  the  court 
at  the  opening  of  the  regular  session  thereof,  or  at  such  ses- 
sion or  time  as  the  court  may  order,  by  giving  personal  notice 
to  that  effect  to  each  of  them,  or  by  leaving  a  written  notice  to 
that  effect  at  his  place  of  residence,  with  some  person  of 
proper  age,  and  shall  return  the  list  to  the  court  at  the  open- 
ing of  the  regular  session  thereof,  or  at  such  session  or  time 
as  the  jurors  may  be  ordered  to  attend,  specifying  the  names 
of  those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

History:  Enacted  March  11,  1872;  amended  April  1.  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  48. 

For  tlie  commissioner's  note  on  lliis  section,  see  Kerr's  Cyc. 
C.   C.    P.    §  225,   note. 

§226.  OF  DKAWIXJ  AXD  SirMMONING  JURORS  TO 
ATTFND  FORTH >VrrH.  Whenever  jurors  are  not  di-awn  or 
summoned  to  attend  any  court  of  record  or  session  thereof,  or 
a  sufficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a.  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered  in 
its  minutes,  direct  the  sheriff,  or  an  elisor  chosen  by  the 
court,  forthwith  to  summon  so  many  good  and  lawful  men  of 
the  county,  or  city  and  county,  to  serve  as  jurors,  as  may  be 
required,  and  in  either  case  such  jurors  must  be  summoned 
in  the  manner  provided  in  the  preceding  section. 
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History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  48. 

See  Kerr"s  Cyc.  C.  C.  P.  for  28  pars,  annotation. 

46  C.  355,  356  (con.strued  and  applied);  47  C.  93,  95  (applied); 
47  C.  134,  136  (applied  with  §241);  54  C.  398,  401  (applied);  59 
C.  362,  363  (applied);  65  C.  150,  151,  3  P.  622  (applied);  69  C. 
105,  111,  10  P.  272,  275  (applied  with  §242);  92  C.  239,  243  (con- 
strued), 246,  258  (construed  as  to  power  to  appoint  elisor),  272 
(construed  as  to  power  conferred),  28  P.  341,  342,  347,  352;  95 
C.  425,  427,  30  P.  581,  582  (construed);  106  C.  302,  318,  39  P.  617 
(applied  with  §242);  116  C.  179,  195,  48  P.  75  (applied);  116  C. 
503,  508,  48  P.  495  (applied);  122  C.  233,  237,  54  P.  830  (con- 
strued with  §4192  Pol.  C);  134  C.  436,  438,  66  P.  589,  863  (ap- 
plied); 139  C.  60,  64,  72  P.  505  (applied);  142  C.  354,  360,  75  P. 
1093    (applied). 

Elisor  —  As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  §16  and 
note;  also  Kerr's  Cyc.  Pol.  C.  §  4480  note  par.  8;  10  Encyc.  of  L. 
972;   12  PI.  &  Pr.   338. 

§227.  OF  SUMMOMXJ  JURORS  TO  COMPLETE  A 
PANEL.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  sheriff,  or  an 
elisor  chosen  bj'  the  court,  to  summon  a  sufficient  number  of 
persons  having  the  qualifications  of  jurors  to  complete  the 
panel  from  the  body  of  the  county,  or  city  and  county,  and 
not  from  the  bystanders;  and  the  sheriff  or  elisor  shall 
summon  the  number  so  ordered  accordingly  and  return  the 
names  to  the  court. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880 
(C.   C.   P.  pt.),  pp.  48-49. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

59  C.  362,  363  (applied);  106  C.  302,  318,  39  P.  617  (applied 
with  §§198,  199,  242);  113  C.  80,  85,  45  P.  175  (appliedf;  116  C. 
179,  195,  48  P.  75  (applied);  138  C.  266,  269,  71  P.  167  (applied); 
142   C.   354,   360,   75   P.   1093    (applied). 

Appointing  elisor  to  summon  persons  to  All  panel  of  jury. — 
See  Kerr's  Cyc.  C.  C.  P.  §  16  and  note;  §  226  note  pars.  1-13;  also 
Kerr's  Cyc.   Pol.   C.   §  4480  and  note  par.   8. 

Summoning  from  body  of  county  to  complete  panel  of  either 
grand  or  trial  jury. —  See  Kerr's  Cyc.  C.  C.  P.  §226  and  note 
pars.   14-23,   28. 

114 


Ch.  I,  art.  VI.]  ELISOR  —  SUMMONING.  §§  228-231 

§  228.  COMPENSATION  OF  ELISOR.  Au  elisor  who  shall, 
by  order  of  a  court  of  record,  summon  persons  to  serve  as 
jurors,  shall  be  entitled  to  a  reasonable  compensation  for  his 
services,  which  must  be  fixed  by  the  court  and  paid  out  of  the 
county  or  city  and  county  treasury,  and  out  of  the  general 
fund  thereof. 

History:  Knacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  88; 
ameiuled  April  1,  18S0,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  49. 


ARTICLE  VI. 

OF  SUMMONING  JURORS  FOR  COURTS  NOT  OF  RECORD. 

§  230.     Jurors  for  justices'  or  police  courts. 
§  231.     How  to   be  summoned. 
§  232.     Officer's   return. 

§230.    JUKOKS    FOR    JUSTICES'    OR    POLICE    COURTS. 

When  jurors  are  required  in  any  of  the  justices'  courts,  or  in 
any  police  or  other  inferior  court,  they  shall,  upon  order  of 
the  justice,  or  any  one  of  the  justices  where  there  is  more 
than  one,  or  of  the  judge  thereof,  be  summoned  by  the  sheriff, 
constable,  marshal,  or  policeman  of  the  jurisdiction. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   434. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
145  C.  474,^475,  78  P.  1052   (construed  and  applied). 

§231.  HO>V  TO  BE  SUMMONED.  Such  jurors  must  be 
summoned  from  the  persons  competent  to  serve  as  jurors, 
residents  of  the  city  and  county,  township,  city,  or  town  in 
which  such  court  has  jurisdiction,  by  notifying  them  orally 
that  they  are  summoned,  and  of  the  time  and  place  at  which 
their  attendance  is  required. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49. 
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§2.12.  (►FHCEH'S  KETITRN.  The  officer  sunimonins  sucti 
jurors  shall,  at  the  time  fixed  in  the  order  for  their  appear- 
ance, return  it  to  the  court  with  a  list  of  the  persons  sum- 
moned indorsed  thereon. 

Hi.story:  Enacted  March  11,  ISTL':  amended  April  1,  18S0, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  49. 


ARTICLE  VII. 

OF    SUMMONING    JURIES    OW    INQUEST. 
§  235.     How  to  be  summoned. 

§  235.  HOW  TO  BE  SUM3rONEl).  Juries  of  inquest  shall  be 
summoned  by  the  officer  before  whom  the  proceedings  in  which 
they  are  to  sit  are  to  be  had,  or  by  any  sheriff,  constable,  or 
policeman,  from  the  persons  competent  to  serve  as  jurors, 
resident  of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and  place  at 
which  their  attendance  is  required. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  49. 


ARTICLE  VIII. 
OBEDIENCE    TO    SUMMONS,    HOW    ENFORCED. 
§  238.     Attachment   and    fine. 

§238.  ATTACHMENT  AND  FINE.  Any  juror  summoned, 
who  wilfully  and  without  reasonable  excuse  fails  to  attend, 
may  be  attached  and  compelled  to  attend;  and  the  court  may 
also  impose  a  fine  not  exceeding  fifty  dollars,  upon  which  exe- 
cution may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show  cause 
an  opportunity  has  been  offered  the  juror  to  be  heard. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  49-50, 
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ARTICLE  IX. 

OF    IMPANELING   GRAND    JURIES. 

i  241.     Grand  jury,  when  and  liow   to  be   impaneled. 

§  242.     How   con.stltuted. 

§  243.     Manner  of  impaneling-  prescribed  in  I'enal  Code. 

§241.  GRAND  JUHV,  WHEN  A>D  HOW  TO  BE  IMPAN- 
ELED. EveiT  superior  court,  whenever  in  the  opinion  of  the 
court  the  public  interest  requires  it,  must  make  and  file  with 
the  county  clerk,  an  order  directing  a  jury  to  be  drawn,  and 
designate  the  number,  which,  in  case  of  a  grand  jury,  shall 
not  be  less  than  twenty-five  nor  more  than  thirty. 

In  aH  counties  there  shall  be  at  least  one  grand  jury  drawn 
and  impaneled  in  each  year.  Such  order  must  designate  the 
time  at  which  the  drawing  will  take  place. 

[Drawing  and  certification  —  Persons  drawn  but  not  im- 
paneled.] The  names  of  such  jurors  shall  be  drawn,  the  list 
of  names  certified  and  summoned,  as  provided  for  drawing 
and  summoning  trial  jurors;  and  the  names  of  any  persons 
drawn,  who  may  not  be  impaneled  upon  the  grand  jury,  may 
be  again  placed  in  the  grand  jury  box. 

HiN<ory:  Enacted  March  11,  1872;  amended  April  1,  18S(>, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  50;  March  7,  1881,  Stat.s.  and 
Amdts.  1881,  p.  71;  by  Code  Commission,  Act  March  8,  1901, 
Stat.s.  and  Amdts.  1900-1,  p.  122,  held  unconstitutional,  see  his- 
tory, §  5  ante;  March  18,  190.i,  Stats,  and  Amdts.   1905,  p.   139. 

47  C.  134,  i:i6  (applied  with  §  226);  69  C.  105,  109.  10  P.  272,  274 
(applied  with  §219);  69  C.  541,  546  (construed),  .549  (applied), 
11  P.  240;  92  C.  239,  242,  28  P.  341,  342  (applied  with  §219);  152 
C.  71,  75,  91  P.  987,  989  (applied);  191  U.  S.  60,  61,  48  L.  ed.  94, 
95,  24  Sup.  Ct.  Rep.  22  (applied  with  §  242). 

As  to  grand  juries  —  Generally. —  See  2  Obiter  Dig.  112;  4  W. 
&   P.    3148. 

Same  —  Legality  of,  where  not  selected  in  accordance  witli 
statute. —  See  10  A.  C.  964. 

Dissolution  of  grand  jury  by  final  adjournment  of  court. — 
See  Kerr's  Cyc.  C.  C.  P.  S  204  note  pars.  12,  13. 

Drawing  and  summoning  grand  jurors. —  See  Const.  1879,  art. 
I,  §  8,  Hen.  G.  L.,  p.  l.xvi. 
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Validity  of  grand  jury  —  Collateral  attack. —  See  Kerr'.s  Cyc. 
C.  C.  P.   §  204  note  par.   14. 

Same  —  Waiver  of  irregularities  in  formation. —  See  4  A.  C. 
226;    24  Cent.   Dig.   col.    2729,   §§53-55. 

§  242.  HOW  CONSTITUTED.  When,  of  the  persons  sum- 
moned as  grand  jurors  and  not  excused,  nineteen  are  present, 
they  shall  constitute  the  grand  jury.  If  more  than  nineteen 
of  such  persons  are  present,  the  clerk  shall  write  their  names 
on  separate  ballots,  which  he  must  fold  so  that  the  names 
cannot  be  seen,  place  them  in  a  box,  and  draw  out  nineteen  of 
them,  and  the  persons  whose  names  are  on  the  ballots  so 
drawn  shall  constitute  the  grand  jury. 

[Where  less  than  the  requisite  number  for  jury  attend.]  If 
less  than  nineteen  of  such  persons  are  present,  the  panel  may 
be  filled  as  provided  in  section  two  hundred  and  twenty-six  of 
this  code. 

[Where  more  than  nineteen  attend  —  Proceedinsr.]  And 
whenever,  of  the  persons  summoned  to  complete  a  grand  jury, 
more  shall  attend  than  are  required,  the  requisite  number 
shall  be  obtained  by  writing  the  names  of  those  summoned 
and  not  excused  on  ballots,  depositing  them  in  a  box,  and 
drawing  as  above  provided. 

History:  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  88;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  50. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

54  C.  65,  66  (construed  and  applied  with  §  192);  69  C.  105,  111, 
10  P.  272  (applied  With  §  226);  92  C.  239,  258,  28  P.  341,  347  (con- 
sidered in  applying  §226);  106  C.  302,  316,  318,  39  P.  617  (con- 
strued in  connection  with  §§193,  198,  199,  227);  134  C.  436,  437, 
66  P.  589,  863  (applied);  191  U.  S.  60,  61,  48  L.  ed.  94,  95  (applied 
with    §  241). 

§243.  MANNEK  OF  I3IPANELING  PRESCRIBED  IN 
PENAL  CODE.  Thereafter  such  proceedings  shall  be  had  in 
impaneling  the  grand  jury  as  are  prescribed  in  part  two  of  the 
Penal  Code. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.   P.   pt.),  p.   50. 

Penal  Code  provisions. —  See  Kerr's  Cyc.  Pen.  Code,  §§894-901 
and   notes. 

118 


ch.I.art.  X.]  drawing  JURORS.  §§246,247 

ARTICLE  X. 

OF    IMl'ANKbJNU    TRIAL,    JURIES    IN    COURTS    OF    RECORD. 

§  246.     Clerk  to  call  list  of  jurors  summoned: 
§  247.     Manner  of  impaneling  prescribed  In  part  two. 
i  24S.     In    counties   having    two    or    more   judges,    separate   and 
common    panels. 

§246.  CLEKK  TO  CALL  LIST  OF  JURORS  SUMMONED. 

At  the  opening  of  court  on  the  clay  trial  jurors  have  been  sum- 
moned to  appear,  the  clerk  shall  call  the  names  of  those 
summoned,  and  the  court  may  then  hear  the  excuses  of  jurors 
summoned.  The  clerk  shall  then  write  the  names  of  the 
jurors  present  and  not  excused  upon  separate  slips  or  ballots 
of  paper,  and  fold  such  slips  so  that  the  names  are  concealed, 
and  there,  in  the  presence  of  the  court,  deposit  the  slips  or 
ballots  in  a  box,  which  must  be  kept  sealed  or  locked  until 
ordered  by  the  court  to  be  opened. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.   P.  pt.),  p.   50. 

101   C.   543,  544,   36   f.  7    (applied). 

As  to  formation  of  trial  jury,  see  2  Obiter  Diff.  111.  See  ante 
§  193   and  note. 

As  to  names  of  all  the  jurors  being  in  jury-box  at  the  begin- 
ning of  the  impanelment,  see  Kerr's  Cyc.  C.  C.  P.  §  246  and  note. 

§  247.    MANNER  OF  IMPANELING  PRESCRIBED  IN  PART 

TWO.  Whenever  thereafter  a  civil  action  is  called  by  the 
court  for  trial,  and  a  jury  is  required,  such  proceedings  shall 
be  had  in  impaneling  the  trial  jury  as  are  prescribed  in  part 
two  of  this  code.  If  the  action  be  a  criminal  one,  the  jury 
shall  be  impaneled  as  prescribed  in  the  Penal  Code. 

IlUtory:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.   P.  pt.),  p.  51. 

Impaneling  jury  —  In  civil  actions. —  See  Kerr's  Cyc.  C.  C.  P. 
§§  600-604    and    notes. 

Same  — In  criminal  actions. —  See  Kerr's  Cyc.  Pen.  C.  §S  1055- 
lOSS    and    notes. 
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§  248.  IN  COUNTIES  lIAVIN(,t  TWO  Oil  3I0KE  JUDGES, 
SEPARATE  AND  COMMON  PANELS.  In  any  county  having 
two  or  more  judges  of  the  superior  court,  a  separate  panel  of 
jurors  may  be  drawn,  summoned  and  impaneled  for  each 
judge,  or  one  panel  may  be  drawn,  summoned  and  impaneled 
by  any  one  of  the  judges  for  use  in  the  trial  of  cases  before 
any  two  or  more  of  the  judges,  as  occasion  may  require.  In 
such  counties,  when  a  panel  of  jurors  is  in  attendance  for  ser- 
vice before  one  or  more  of  the  judges,  whether  impaneled  for 
common  use  or  not,  the  whole  or  any  number  of  the  jurors 
from  such  panel  may  be  required  to  attend  and  serve  in  the 
trial  of  cases,  or  to  complete  a  panel,  or  jury,  before  any  other 
of  the  judges.  If  one  of  the  judges  has  a  separate  panel  of 
jurors,  no  part  thereof  shall,  without  his  consent,  be  taken  to 
serve  before  another  judge. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.    680,   Kerr's   Stats,    and   Amdts.    1906-7,   p.    434. 


ARTICLE  XI. 

OP    IMPANELING    TRIAL,    JURIES    IN    COURTS    NOT    OP 
RECORD. 

§  250.     Proceedings    in    forming    jury. 
§  251.     Manner   of   impaneling. 

§250.  PROCEEDINGS  IN  FORMING  JURY.  At  the  time 
appointed  for  a  jury  trial  in  justices',  police,  or  other  inferior 
courts,  the  list  of  jurors  summoned  must  be  called,  and  the 
names  of  those  attending  and  not  excused  must  be  written 
upon  separate  slips  of  paper,  folded  so  as  to  conceal  the  names, 
and  placed  in  a  box,  from  which  the  trial  jury  must  be  drawn. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.   P.  pt.),   p.   51. 

§  251.  MANNER  OF  IMPANELING.  Thereafter,  if  the  action 
is  a  criminal  one,  the  jury  must  be  impaneled  as  provided  in 
the  Penal  Code;  if  a  civil  one,  as  provided  in  part  two  of  this 
code. 
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Ilistorj-:     Enacted    March    11,    1872;    amended    April     1,    1880, 
Code  Amdts.   1880    (C.  C.   P.   pt.),  p.   51. 

Same  —  Manner  of   in   civil   and   criminal   actions. — See   Kerr's 
Cyc.  C.  C.  P.  §  247  and  note. 


ARTICLE    XII. 

OF    IMPANELING   JURIES    OF    INQUEST. 
§  254.      Manner    of    impaneling:. 

§254.  MANNER  OF  IMPANELINC;;.  The  manner  of  impanel- 
ing juries  of  inquest  is  prescribed  in  the  provisions  of  the 
different  codes  relating  to  such  inquests. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.  C.   P.   pt.),  p.   51. 


CHAPTER  II. 

COURT   COMMISSIONERS. 

§  258.     Appointment   and    qualifications. 
§  259.     Powers  of  court  commissioners. 

§258.  APrOI>TME>T  AM)  QUALIFICATIONS.  The  supe- 
rior court  of  every  city  and  county  in  the  state  may  appoint 
six  commissioners,  to  be  designated  each  as  "  court  commis- 
sioner "  of  such  city  and  county;  and  the  superior  court  of 
every  other  county  in  the  state  may  appoint  one  commissioner, 
to  be  designated  as  "  court  commissioner  "  of  such  county. 
Such  commissioners  shall  be  citizens  of  the  United  States,  and 
residents  of  the  city  and  county,  or  county,  in  which  they  are 
appointed,  and  hold  offices  during  the  pleasure  of  the  courts 
appointing  them. 

IliMtory:  Enacted  Mardi  11,  1S72:  amendod  .Vi.ril  1.  1880, 
Code  Amdts.   1880   (C.  C.   P.  pt.),  p.   51. 

ConstiUitional  provision. —  See  Con.st.  1879,  art.  Vl,  §14,  Hen. 
G.  L.,  p.  Ixxiv. 
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§259.  POWERS  OF  COURT  COMMISSIONERS.  Every 
court  commissioner  shall  have  power: 

1.  To  hear  and  deterniine  ex  parte  motions  for  orders  and 
writs,  except  orders  or  writs  of  injunction  in  the  superior 
court  of  the  county,  or  city  and  county,  for  wliich  he  is 
appointed;  provided,  that  he  shall  have  power  to  hear  and 
determine  such  motions  only  in  the  absence  or  inability  to  act 
of  the  judge  or  judges  of  the  superior  court  of  the  county,  or 
city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as  to  any 
matter  of  fact  other  than  an  issue  of  fact  raised  by  the  plead- 
ings, upon  which  information  is  required  by  the  court;  but 
any  party  to  the  proceedings  may  except  to  such  report  within 
five  days  after  written  notice  that  the  same  has  been  filed,  and 
may  argue  his  exceptions  before  the  court  on  giving  notice  of 
motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  whenever 
the  same  may  be  required  in  actions  or  proceedings  in  such 
superior  courts,  and  to  examine  the  sureties  thereon  when  an 
exception  has  been  taken  to  their  sufficiency,  and  to  administer 
oaths  and  affirmations,  and  take  affidavits  and  depositions  in 
any  action  or  proceeding  in  any  of  the  courts  of  this  state,  or 
in  any  matter  or  proceeding  whatever,  and  to  take  acknowledg- 
ments and  proof  of  deeds,  mortgages,  and  other  instruments 
requiring  proof  or  acknowledgment  for  any  purpose  under 
the  laws  of  this  state; 

4.  To  charge  and  collect  the  same  fees  for  the  performance 
of  official  acts  as  are  now  or  may  hereafter  be  allowed  by  law 
to  notaries  public  in  this  state  for  like  services;  provided,  that 
this  subdivison  shall  not  apply  to  any  services  of  such  com- 
missioner, the  compensation  for  which  is  expressly- fixed  by 
law; 

5.  To  provide  an  official  seal,  upon  which  must  be  engraved 
the  words  "  court  commissioner  "  and  the  name  of  the  county, 
or  city  and  county,  in  which  said  commissioner  resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

HLstory:  Enacted  March  11,  1872;  amended  Marcli  9.  1S78, 
Code  Amdts.  1877-8,  p.  98;  April  1,  1880,  Code  Anidts.  1880  (C.  C. 
P.   pt.),  pp.   51-52. 
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See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

56  C.  464,  465  (cited  as  to  officers  who  may  administer  oaths, 
with  §S179,  2012,  2093,  and  Pol.  C.  §§1028,  4118  and  4103);  56  C. 
626,  627  (cited);  104  C.  680,  082,  38  P.  516  (construed  as  empow- 
ei'ing  court  commissioner  to  take  acknowledgments  to  deeds, 
considering  §1181);  123  C.  97,  99  (construed  not  to  empower 
court  commissioner  to  try  Issue  of  fact),  100  (cited),  55  P.  788;  128 
C.  415,  420,  60  P.  1032  (cited  as  to  officers  who  may  administer 
oaths  with  §§  179,  2012,  2093,  and  Pol.  C.  §§  1028,  4118  and  4163); 
130  C.  442,  447,  62  P.  739  (construed  as  empowering  court  com- 
missioner to  take  acknowledgment  of  deeds,  considering  §  1181). 

Acknowledgments — Who  may  take  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.  §179  note  pars.  1-5;  1  Cent.  Dig.  col.  486,  §§63-74;  1 
Decen.  Dig.,  p.   189,  §  11. 

Affidavits  —  Wlio  may  administer  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  §  179  note  pars.  6-12;  2  Cent.  Dig.  col.  13,  §§  18-27;  1  Decen. 
Dig.,  p.   600,  §  5. 

Conduct  of  proceedings  —  Enforcing  orders  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  §  128  subd.  2  and  note. 

Fees  —  Of  court  commissioners  and  justices  of  the  peace  — 
Are  authorized  by  constitution. —  See  Const.  1879,  art.  "VI,  §15, 
Hen.  G.  L.,  p.  Ixxiv. 

Same  —  Of  notaries  public — -As  to,  see  Kerr's  Pocket  Pol.  C. 
§  798. 

Judicial  powers  —  Persons  having  —  Order  enforced  before. — 
See  Kerr's  Cyc.   C.   C.   P.   §  128   subd.    2   and   note. 

Oaths —  Who  may  take  and  certify  —  As  to,  see  Kerr's  Cyc. 
C.    C.   P.    §  179    note  pars.    9-12. 

References  —  Trials  by  referees  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.   §§  638  et  seq.   and  notes. 

Seals  —  As  to  official  seals. —  See  Kerr's  Cyc.  C.  C.  P.  §14  and 
note. 


123 


262  CODE    OF    CIVIL    PROOEDURE.      [pt.  I,  Tit.  IV. 


TITLE  IV. 

MINISTERIAL  OFFICERS  OF  COURTS  OF  JUSTICE. 

Chapter  I.     Of   Ministerial   Officers   Generally,   §  262. 

II.      Secretaries    and    Bailiffs    of    the     Supreme     Court, 
§§  265,  266. 
III.      Phonog-rapliic   Reporters,    §§  268-274a. 


CHAPTER  I. 

OF    MINISTERIAL    OFFICERS    GENERALLY. 
§  262.     Election,    powers,    and    duties,    where    prescribed. 

§  262.  ELECTION,  POWERS,  AND  DUTIES,  WHERE  PRE- 
SCRIBED. The  modes  and  times  of  election,  terms,  powers, 
and  duties  of  the  attorney-general,  clerk  of  the  supreme  court, 
reporter  of  the  decisions  of  the  supreme  court,  clerks,  sheriffs, 
and  coroners,  are  prescribed  in  the  Political  and  Penal  Codes. 

History:  Enacted  Marcii  11,  1872;  amended  April  1.  18S0. 
Code  Amdts.  1880   (C.  C.  P.  pt. ),  p.  52. 

Attorney-General  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  §§  470  et  seq. 
and  notes. 

Clerk  —  Of  supreme  court  —  As  to,  see  Kerr's  Cyc.  Pol.  C. 
§§  749  et  seq.  and  notes. 

Same  —  Of  counties  —  As  to.  see  Kerr's  Cyc.  Pol.  C.  §§4204  et 
seq.    and    notes. 

Coroners  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  §§4285  et  seq.  and 
notes;  Kerr's  Cyc.  Pen.  C.  §  1510  and  note. 

Reporter  of  supreme  court  —  As  to,  see  Kerr's  Cyc.  Pol.  C. 
§§  771   et  seq.   and  notes. 

Slieriffs  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  §  4176  and  note;  Kerr's 
Cyc.   Pen.   C.   §§1216   et  seq.;   §§1601   et   seq.   and   notes. 
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CHAPTER  IT. 

SECRETARIES    AND    BAILIFFS    OF    THE    SUPREME    COURT. 

§  265.      Appoinfment. 

§  266.     Tenure    of    office,    and    drities. 

§  2(55.  APl'OIM'MENT.  The  justices  of  the  supreme  court 
may  appoint  two  secretaries  aud  two  bailiffs,  who  shall  be 
citizens  of  the  United  States  aud  of  this  state. 

History:  p:nacted  March  11,  1872;  amended  April  1.  isso. 
Code  Anidts.  1880   (C.  C.  P.  pt.),  p.  53. 

§266.  TENURE  OF  OFFICE,  A>D  DUTIES.  The  secre- 
taries and  bailiffs  shall  hold  their  offices  at  the  pleasure  of 
the  justices,  and  shall  perform  such  duties  as  may  be  required 
of  them  by  the  court  or  any  justice  thereof. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  53. 

83  C.  Ill,  118  (as  to  constitutionality),  17  A.  S.  217,  23  P.  1,  3, 
7  L.   348. 

Referred  to  by  way  of  illustrating-  ah.surdity  of  propn.sition  in 
S3  C.   Ill,  118,  23  P.   1. 

CHAPTER  HI. 
PHONOGRAPHIC    REPORTERS. 

§268.  Phonographic  reporters  for  supreme  court,  where  pro- 
vided for. 

§  269.  Phonographic  reporters  for  superior  courts,  tlieir  ap- 
pointment,  and   duties. 

§  270.     Qualifications   and    test   of   competency. 

§  271.     Attention    to   duties,    reporters    pro    tempore. 

§  272.     Oath   of  office. 

§  273.     Reports  prima   facie  correct   statements. 

§  274.     Fees   of   official   reporters. 

S  274a.  Opinions  and  instructions  to  .iur.\-  may  l)e  taken  down 
In   shorthand. 

S  274b.   Reporter's  fees  for  transcribing. 

S26S.  riIONO(.;HA!MII(  HEIMMJTEHS  VOR  SUPREME 
('(UJKT,  >VHE1{E  l'ROVll»El»  FOR.     Phonographic  reporters 
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for  the  supreme  court  are  provided  for  in  part  three  of  the 
Political  Code. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P 
pt.),  p.   53. 

§269.  PHONOOKAPHIC  REPORTERS  FOR  SUPERIOR 
COURTS,  THEIR  APPOINTMENT,  AM)  DUTIES.  The  judge 
or  judges  of  any  superior  court  in  the  state  may  appoint  a 
competent  phonographic  reporter,  or  as  many  such  reporters 
as  there  are  judges,  to  be  known  as  official  reporter  or 
reporters  of  such  court,  and  to  hold  office  during  the  pleasure 
of  the  judge  or  judges  appointing  them. 

[Wliat  to  be  taken  down  and  when.]  Such  reporter,  or  any 
one  of  them,  where  there  are  two  or  more,  must,  at  the 
request  of  either  party,  or  of  the  court  in  a  civil  action  or 
proceeding,  and  on  the  order  of  the  court  the  district  attorney, 
or  the  attorney  for  defendant  in  a  criminal  action  or  proceed- 
ing, take  down  in  shorthand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  all 
arraignments,  pleas  and  sentences  of  defendants  in  criminal 
cases,  the  arguments  of  the  prosecuting  attorney  to  the  jury, 
and  all  statements  and  remarks  made  and  oral  instructions 
given  by  the  judge;  and 

[Transcribing  notes  —  CeiiJfying  and  filing.]  If  directed  by 
the  court,  or  requested  by  either  party,  must,  within  such 
reasonable  time  after  the  trial  of  such  case  as  the  court  may 
designate,  write  out  the  same,  or  such  specific  portions  thereof 
as  may  be  requested,  in  plain  and  legible  longhand,  or  by 
typewriter,  or  other  printing  machine,  and  certify  to  the  same 
as  being  correctly  reported  and  transcribed,  and  when  directed 
by  the  court,  file  the  same  with  the  clerk  of  the  court. 

History:  Enacted  March  11,  1872,  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  53;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  122,  held  unconstitutional,  see  his- 
tory, §5  ante;  March  19,  1903,  Stats,  and  Amdts.  1903,  p.  234. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 
49   C.   353,   354    (construed);   64   C.   233,   234,   237,   30  P.   806,   807 
(.cited   with   other   sections);    127   C.    155,    160    (cited   with   §§269- 
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274),  59  P.  397;  127  C.  423,  426,  59  P.  779  (cited  with  §§268,  270- 
274);  145  C.  38,  39   (cited),  40   (construed),  78  P.  244. 

Compensation  of  phonographic  reporter  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  §  274  and  note. 

Same  —  Mandamus  to  compel  payment  by  treasurer  —  As  to, 
see  Kerr's  Cyc.  C.  C.  P.  §  274,  note. 

Qualification  of  phonographic  reporter  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  §  270  note  par.   1. 

Reporter  of  supreme  court  —  Appointment  —  As  to,  see  Kerr's 
Pocket    Pol.    C.   §  769. 

Same  —  Duty  of  —  As  to,   see  Kerr's  Pocket  Pol.  C.  §770. 

Same —  Salary  of  —  As  to,  see  Kerr's  Cyc.  Pol.  C.  §739  and 
note. 

§270.    QUALIFICATIONS   AND   TEST   OF  COMPETENCY. 

No  person  shall  be  appointed  to  the  position  of  official  re- 
porter of  any  court  in  this  state,  except  upon  satisfactory 
evidence  of  good  moral  character,  and  without  being  first 
examined  as  to  his  competency  by  at  least  three  members 
of  the  bar  practicing  in  said  court,  such  members  to  be  desig- 
nated by  the  judge  or  judges  of  said  court.  The  committee 
of  members  of  the  bar  so  designated  shall,  upon  the  request 
of  the  judge  or  judges  of  said  court,  examine  any  person  as 
to  his  qualifications  whom  said  judge  or  judges  may  wish  to 
appoint  as  official  reporter;  and  no  person  shall  be  appointed 
to  such  position  upon  whose  qualifications  such  committee 
shall  not  have  reported  favorably.  The  test  of  competency 
before  such  committee  shall  be  as  follows:  the  party  ex- 
amined must  write  in  the  presence  of  said  committee  at  the 
rate  of  at  least  one  hundred  and  fifty  words  per  minute,  for 
five  consecutive  minutes,  upon  matter  not  previously  written 
by  or  known  to  him,  immediately  read  the  same  back  to  the 
committee,  and  transcribe  the  same  into  longhand  writing, 
plainly  and  with  accuracy.  If  he  pass  such  test  satisfactorily, 
the  committee  shall  furnish  him  with  a  written  certificate  of 
that  fact,  signed  by  at  least  a  majority  of  the  members  of  the 
committee,  which  certificate  shall  be  filed  among  the  rec- 
ords of  the  court.  No  official  reporter  of  any  couit  or  official 
reporter  pro  tempore  shall  be  competent  to  act  as  official 
reporter  in  any  court  of  the  state  who  shall  have  failed  and 
neglected  to   transcribe  any   notes   in   a  criminal   proceeding 
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or  action  on  appeal  and  which  notes  are  required  by  law  to 
be  by  him  transcribed  until  he  shall  have  fully  completed  and 
filed  all  transcription  of  his  notes  in  any  criminal  case  on 
appeal  required  by  law  to  be  by  him  transcribed. 

History;  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  400;  April  1,  1880,  Code  Amdts.  1880  (C. 
C.  F.  pt.),  p.   53;  April  22,   1909,  Stats,  and  Amdts.   1909,  ch.   708. 

See  Kerr's  Cyc.   C.   C.   P.   for  2  pars,   annotation. 
49  C.   253,   254    (cited);   64  C.   233,   234,  237,   30  P.   806,  807    (cited 
with  other  sections);  127  C.  155,  160,  59  P.  397   (cited  with  §§  268, 

269,  271-274);  127  C.  423,  426,  59  P.  779  (cited  with  §269  and 
§  869  Pen.  C);  142  C.  441,  444,  76  P.  45   (cited). 

§  271.  ATTENTION  TO  DUTIES,  REPORTERS  PRO  TEM- 
PORE.  The  official  reporter  of  any  superior  court  shall  attend 
to  the  duties  of  his  office  in  person,  except  when  excused  for 
good  and  sufficient  reason  by  order  of  the  court,  which  order 
shall  be  entered  upon  the  minutes  of  the  court. 

Employmeiit  in  his  professional  capacity  elsewhere  shall 
not  be  deemed  a  good  and  sufficient  reason  for  such  excuse. 

When  the  official  reporter  of  any  conrt  has  been  exensed  in 
the  manner  provided  in  this  section,  the  court  may  appoint  an 
official  reporter  pro  tempore,  who  shall  perform  the  same 
duties  and  receive  the  same  compensation  during  the  term  of 
his  employment  as  the  official  reporter. 

History:  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  400;  April  1,  1880   (C.  C.  P.  pt.),  p.   54. 

49  C.  353,  354  (cited):  64  C.  233,  234.  237,  30  P.  806,  S07  (cited 
with  other  sections);  127  C.  155.  160,  39  P.  397   (cited  with  §S  268- 

270,  272-274). 

As  to  duties  of  official  reporter,  see  Kerr's  Cyc.  C.  C.  P.  §  271 
and  note. 

§272.  OATH  OF  OFFICE.  The  official  reporter  of  any 
court,  or  official  reporter  pro  tempore,  shall,  before  entering 
upon  tlie  duties  of  his  office,  take  and  subscribe  the  constitu- 
tional oath  of  office. 

History:  Enacted  Marcli  30,  1874,  Code  Amdts.  1873-4,  p.  401; 
amended  April  1,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  54. 
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See  Kerr's  C.vc.  C.  C.  P.  for  2  pars,  annotations. 

49  C.  353.  354  (construed);  57  C.  650,  652  (construed):  64  C.  233. 
238  (cited);  127  C.  155,  160,  59  P.  397  (cited  with  §§268-271,  273, 
274). 

§273.  REPORTS  PRIMA  FACIE  CORRECT  STATE- 
MENTS. The  report  of  the  official  reporter,  or  official  re- 
porter pro  tempore,  of  any  court,  duly  appointed  and  sworn, 
when  transcribed  and  certified  as  being  a  correct  transcript  of 
the  testimony  and  proceedings  in  the  case,  is  prima  facie  evi- 
dence of  such  testimony  and  proceedings. 

Historj-:  Enacted  March  30,' 1874,  Code  Amdts.  1873-4,  p.  402; 
amended  April  1.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  54; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  123,  held  unconstitutional,  see  history,  §  5  ante; 
March   19,  1903,  Stats,  and  Amdts.  1903,  p.  234. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

49  C.  353,  354  (construed);  57  C.  650,  652  (construed):  73  C. 
206.  208.  209.  14  P.  781,  782  (construed);  75  C.  301,  303.  17  P.  214, 
216  (construed):  76  C.  281,  283,  18  P.  332,  333  (construed):  127  C. 
155,  160,  59  P.  397  (cited  with  §§268-272,  274);  131  C.  472,  480, 
63  P.  775   (construed). 

Stenograplier's  translation  of  notes  —  As  evidence,  see  26 
Encyc.  of  L.  780  et  seq.;  8  PI.  &  Pr.  145:  20  Cent.  Dig.  col.  1730. 
§1241;  col.   1808,  §1295;  6  W.  &  P.  4954;   7  W.  &  P.   6657. 

Same  —  Taken  throuisrh  interpreter  stenograplier's  notes,  or 
transcript  thereof,  is  merely  hearsay,  and  not  admissible. —  See 
Kerr's  Cyc.  C.  C.  P.  §  1870  and  note. 

S274.  FEES  OF  OFFICIAL  REPORTERS.  For  his  ser- 
vices, the  official  reporter  shall  receive  the  following  fees, 
except  in  counties  where  a  statute  provides  otherwise: 

For  reporting  tostimony  and  proceedings,  ten  dollars  per 
day,  which  amount,  when  more  than  one  case  is  reported  in 
one  day,  must  be  apportioned  by  the  court  between  the  sev- 
eral  cases. 

For  traiiseri]>tioii,  for  one  copy,  twenty  cents  per  hundred 
words;  for  two  copies  made  at  one  time,  fifteen  cents  each  per 
hundred  words;  for  three  copies  made  at  one  time,  eleven 
cents  each  per  hundred  words;  for  four  copies  made  at  one 
time,  nine  cents  each  per  hundred  words;  and  for  five  or  more 
copies  made  at  one  time,  eight  cents  each  per  hundred  words. 
Kerr's  C.  C.  P. —  9  129 
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Ill  oriininal  cases,  the  fees  for  reporting  and  for  transcripts 
ordered  by  the  court  to  be  made  must  be  paid  out  of  the 
county  treasury  upon  the  order  of  the  court;  provided,  that 
when  there  is  no  official  reporter  in  attendance,  and  a  reporter 
pro  tempore  is  appointed,  his  reasonable  expenses  for  travel- 
ing and  detention  must  be  fixed  and  allowed  by  the  court  and 
paid  in  like  manner. 

Ill  civil  cases,  the  fees  for  reporting  and  for  transcripts 
ordered  by  the  court  to  be  made  must  be  paid  by  the  parties 
in  equal  proportions,  and  either  party  may,  at  his  option,  pay 
the  whole  thereof;  and,  in  either  case,  all  amounts  so  paid  by 
the  party  to  whom  costs  are  awarded  must  be  taxed  as  costs 
in  the  case. 

The  fees  for  transcripts  and  copies  ordered  by  the  parties 
must  be  paid  by  the  party  ordering  the  same. 

[Fees  to  be  advanced,  when.]  No  reporter  must  be  required 
to  perform  any  service  in  a  civil  case  until  his  fees  therefor 
have  been  paid  to  him  or  deposited  with  the  clerk  of  the 
court. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  403: 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  54-55; 
March  21,  1885,  Stats,  and  Amdts.  1884-5,  p.  218;  by  Code  Com- 
mission, Act  March  8,  1901,  held  unconstitutional,  see  history, 
§  5   ante;   March    19,    1903,   Stats,    and   Amdts.    1903.    p.    234. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

49  C.  353,  354  (construed);  57  C.  650,  652  (construed):  59  C. 
580,  583  (applied  with  §§1033.  1034):  64  C.  233,  237  (cited  with 
other  sections),  243  (construed),  30  P.  806,  810;  68  C.  194,  195 
(cited),  198  (construed — Constitutionality  not  passed  on),  8  P. 
852;  68  C.  199,  200,  8  P.  855  (applied);  S3  C.  361,  363.  364,  365.  23 
P.  357,  358  (cited);  86  C.  493,  494,  25  P.  354  (applied);  93  C.  513, 
514,  515,  29  P.  49  (amendment  of  1885  unconstitutional);  120  C. 
123,  128,  52  P.  159  (construed  as  to  effect  after  amendment  de- 
clared unconstitutional);  124  C.  387,  388,  57  P.  223  (applied);  124 
C.  597,  647,  57  P.  585,  586  (amendment  of  1885  unconstitutional); 
127  C.  155,  156  (cited  as  unconstitutional),  158  (construed),  160 
(cited  with  §§268-273),  159,  161,  162  (amendment  of  1885  uncon- 
stitutional), 59  P.  397;  135  C.  649,  651,  67  P.  1082  (amendment 
1885  void);  145  C.  38,  40.  78  P.  244  (cited  with  §269);  145  C.  C06. 
608,  79  P.  281,  68  L.  600  (construed  as  stood  before  amendment 
of  1880);  3  C.  A.  626,  630,  86  P.  904  (construed  with  other  sec- 
tions). 
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§274a.  OPIMOXS  AND  INSTRUCTIONS  TO  JURY  MAY 
BE  TAKEN  DOWN  IN  SHORTHAND.  Judges  of  the  superior 
court,  may  have  any  opinion  given  or  rendered  by  such  judge 
in  the  trial  of  any  action  or  proceeding,  pending  in  such  court, 
or  any  instructions  to  be  given  by  such  court  to  the  jury 
taken  down  in  shorthand  and  transcribed  by  the  official 
reporter  of  such  court; 

[By  other  than  olftirial  reporter  —  Cost  of,  how  paid.]  Hut 
if  there  be  no  official  reporter  for  such  court,  then  by  any  com- 
I)etent  stenographer  or  typewriter,  the  cost  thereof  to  be  a 
legal  charge  against  the  county,  payable  out  of  the  general 
fund  in  the  county  treasury  in  the  same  manner  as  any  other 
claims  against  the  county,  when  properly  approved  by  the 
said  judge  so  ordering  the  same. 

History:  Enacted  February  20,  1907.  Stats,  and  Amdt.s.  1907, 
p.   15,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   434. 

S274b.     REPORTER'S    FEES    FOR   TRANSCRIBING.     The 

l)honographic  reporter  shall  receive  for  making  an  original 
and  three  carbon  copies  of  the  portion  of  his  notes  ordered 
transcribed,  or  transcribed  in  any  criminal  case  after  sen- 
tence, the  sum  of  thirty  cents  per  folio;  provided,  however, 
that  he  shall  receive  no  compensation  for  transcribing  any 
notes  unless  the  same  shall  have  been  transcribed  by  him 
within  the  time  provided  by  law. 

Ili^4(ory:  Enacted  April  22,  1909,  Stats,  and  Amdts.  1909, 
ch.    708. 
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TITLE  V. 

PERSONS   SPECIALLY   INVESTED   WITH   MINISTERIAL 
POWERS  RELATING  TO  COURTS  OF  JUSTICE. 

Chapter  I.     Attorneys  and  eounselor.s  at  law,  §§  275-299.   • 

II.      Other  persons  invested  with  such  powers,  §  304. 


CHAPTER  I. 

ATTORNEYS  AND  COUNSELORS  AT  LAW. 

§  275.     Who  may  be  admitted  as  attorneys. 

§  276.     Testimonials.       Examination    before     district     courts     of 

appeal. 
§  277.     To    practise    in    all    courts.      License.      May    practise    in 

district   courts   of   appeal. 
§  278.     Oath. 
§  279.     Non-residents,   qualifications  of  to  practise  in  this  state; 

examinations  of. 
§  280.     Clerk  to  keep  roll  of:  to  certify  list. 
§  280a.     Effect  of  diplomas  granted  by  Hastings  College  of  the 

Law. 
§  280b.     Effect   of   diplomas    granted   by   University   of   Soutliern 

California    College    of    Law. 
§  2S1.     Penalty  for   practising  witliout   license. 
§  282.     Duties. 
§  283.     Authority. 
§  284.     Change  of  attorney. 
§  285.     Notice  of  change. 
§  286.     Death    or   removal   of   attorney. 
§  287.     Removal    and    suspension. 
§  288.     Conviction  of  felony.      [Moral   Turpitude.] 
§  289.     Proceedings   for  removal    or   suspension. 
§  290.      Accusation. 
§  291.     Verification. 
§  292.      Citation. 
§  293.     Appearance. 
§  294.     Objections   to   accusation. 
§  295.     Demurrer. 
§  296.     Answer. 
§  297.     Trial. 

§  298.     Reference   to   take   depositions. 
§  299.      Judgment. 
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S  27:>.     WHO  XAY  BE  ADMITTED  AS  ATTORXEYS.    Any 

citizen  or  person  resident  of  this  state,  who  has  bona  fide  de- 
clared his  or  her  intention  to  become  a  citizen  in  the  manner 
reqnired  by  law,  of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  necessary  qualifications  of 
learning  and  ability,  is  entitled  to  admission  as  attorney  and 
counselor  in  all  the  courts  of  this  state.  All  persons  are 
attorneys  of  the  supreme  court  who  were  on  the  first  day  of 
.January,  eighteen  hundred  and  eighty,  entitled  to  practise  in 
the  court  superseded  thereby. 

History:  Enacted  March  11.  1872;  amended  April  1,  1878. 
Code  Amdts.  1877-8,  p.  99;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.   pt.),   p.   55. 

See  Keri-'s  Cyc.   C.   C.  P.  for  17  pars,  annotation. 

86  C.  78,  85  (applied),  21  A.  S.  17,  24  P.  846,  849.  9  L.  4S3:  151 
C.  331,  337,   90  P.  702   (cited  with   §  276). 

Admission  of  attorneys  —  Generally  —  As  to,  see  Kerr's  Cyc. 
C.   C.   P.   §S  276-278   and   notes;    3   Encyc.    of  L.    283-290. 

Same  —  Legislative  or  judicial  power  to  determine  qualifica- 
tions for. —  See  10  A.  C.   198. 

Same  —  Right    to    practice  —  Privilege    and    qualifications    of 
right. —  See    10   A.   C.    198  and  cases  cited;   1   Obiter   Dig.   189;    14 
L.    581;   4   Fed.   Stats.   Ann.   556,   note. 
•   Attorneys  —  As   officers   of  the  court. —  See   1    W.   &    P.    633. 

Same  —  As  public  officers. —  See  17  L.  244;  2  W.  &  P.  1198;  6 
W.    &    P.    4936. 

Judge  —  Cannot  act  as  attorney  in  court  in  which  he  is  a 
judge. —  See  §§171,  172  ante. 

Same  —  Same  —  Except  in  cause  in  wliicli  he  is  a  party  to 
the  action. —  See   §172   ante. 

Same  — Must   be   a   licensed  attorney. —  See   SSl')fi.    157   ante. 

Judicial  and  ministerial  officers  —  Not  to  practice  law. —  See 
§  171   ante:   Korr's  Pocket  Pol.  C.   §  4121. 

Same  —  Not  to  have  partner   practicing  law. —  See   §172   ante. 

Removal  of  attorney — As  to  generally  and  procedure,  see 
S  277  post  and  note;  Kerr's  Cyc.  C.  C.  P.  §  287  et  seii.  and  notes. 

Same  —  A    judicial    act. —  See    1    Obiter    Dig.    189. 

§'J7«.  TESTIMONIALS.  EXA3II>ATI0>  HEFORE  DIS- 
TKICT  ("OUHTS  OF  APPEAL.  Every  applicant  for  admission 
as  an  attorney  and  counselor  must  produce  satisfactory  testi- 
monials of  a  good  moral  character  and  undergo  a  strict  exam- 
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ination  in  open  court  as  to  his  qualifications  l)y  the  justices  of 
one  of  the  district  courts  of  appeal. 

His'.ory:  Enacted  March  11,  1872;  amended  :\rarc]i  18,  1874, 
Code  Amdts.  1873-4.  p.  404;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  55:  March  IG,  1895,  Stats,  and  Amdts.  18vl5, 
p.  56;  February  15,  1905,  Stats§  and  Amdts.  1905,  p.  5.  In  effect 
immediately. 

See  Kerr's  Cyc.  C.  C.   P.   for  2  pars,  annotation. 

86  C.  78,  85,  21  A.  S.  17,  24  P.  846.  849,  9  L.  483  (cited);  126  C. 
77,  87,  58  P.  380  (cited  by  court  in  discussing  defendant's  lia- 
bility for  malicious  prosecution);  151  C.  331,  337,  90  P.  702  (cited 
with    §  275). 

As  to  examination  of  candidates  and  rules  as  to  admission, 
see  Kerr's  Cyc.   C.   C.   P.    §§  277,  279   and   notes. 

§  277.  TO  PRACTISE  IX  ALL  COURTS.  LICENSE.  MAY 
PRACTISE  IN  DISTRICT  COURTS  OF  APPEAL.  If,  upon 
examination,  he  is  found  qualified,  the  district  court  of  appeal, 
before  which  he  is  examined,  shall  admit  him  as  an  attorney 
and  counselor  in  all  the  courts  of  this  state,  and  shall  direct 
an  order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  bj'  the  clerk 
of  the  court,  which  certificate  shall  be  his  license.  Every 
person  admitted  to  practise  by  a  district  court  of  appeal,  either 
upon  examination,  or  upon  the  production  of  a  license  from 
another  state,  as  provided  in  section  two  hundred  and  seventy- 
nine  of  this  code,  may  practise  as  an  attorney  in  all  of  the 
courts  of  this  state,  including  the  supreme  court;  and  every 
person  now  entitled  to  practise  in  the  supreme  court  of  this 
state  may  practise  as  an  attorney  in  any  district  court  of 
appeal. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  February  5,  1905,  Stats, 
and  Amdts.   1905,  p.   5.      In  elfeet   immediately. 

86  C.  78,  86  (applied),  21  A.  S.  17,  24  P.  846,  849,  9  L.  483;  146 
C.    378,    80   P.    64    (applied   with    §  279). 

As  to  suspension  and  disbarment,  see  §  275  ante;  Kerr's  Cyc. 
C.  C.  P.  §§  287  et  seq.  and  notes;  5  Cent.  Dig.  col.  1462,  §§  47-84; 
2  Decen.  Dig.  p.  1718,  §§34-61;  3  Encyc.  of  L.  300,  314-316. 

Same  —  As  to  power  of  court  to  disbar,  see   5  A.   C.   990. 
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Same  —  As  to  grounds  of  disbarment,  see  post  §  287  and  note; 
8  A.  C.  847;  9  A.  C.  166;  10  A.  C.  887;  3  Encyc.  of  L.  302-310. 

Same  —  As  to  right  of  attorney  to  be  confronted  witli  wit- 
nesses, see  6  A.  C.  582. 

Same  —  As  to  right  of  review  of  disbarment  proceedings,  see 
10   A.  C.    544. 

§  278.  OATH.  Everj'  person  on  his  admission  must  take  an 
oath  to  support  the  constitution  of  the  United  States  and  the 
constitution  of  the  state  of  California,  and  to  faithfully  dis- 
charge the  duties  of  an  attorney  and  counselor  at  law  to  the 
best  of  his  knowledge  and  ability. 

A  certificate  of  sneli  oatli  must  be  indorsed  upon  the  license. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  56. 

See   Kerr's  Cyc.   C.   C.   P.   for   6   pars,   annotation. 

69  C.  .32,  34,  58  A.  R.  545,  10  P.  47,  48  (applied  witli  §§  282, 
287);  75  C.  91,  92,  7  A.  S.  123,  16  P.  531,  532  (applied  with  S  282): 
86  C.  78,  86,  21  A.  S.  17,  24  P.  846,  849,  9  L.  483  (applied  witli 
other  sections);  149  C.  627,  636,  87  P.  93   (applied  with  §381). 

As   to   duty   to   take  oath   and  form   of,   see   post  §  282. 

As  to  the  general  duties  and  liabilities  of  attorneys,  see 
Kerr's  Cyc.  C.  C.  P.  §  282  and  note;  5  Cent.  Dig.  col.  1663,  §S  217- 
291;  2  Decen.  Dig.  p.  1781,  §§105-129(4);  3  Encyc.  of  L.  379  et 
seq. 

§  279.  NO\-KESIDEXTS.  QIALIFK  ATI(»S  OF  TO  PRAC- 
TISE  I>  THIS  STATE;  EXAMI>ATIONS  OF.  Every  citizen 
of  the  United  States,  or  person  resident  of  this  state,  who  has, 
bona  fide,  declared  his  intention  to  become  a  citizen  in  the 
manner  required  by  law,  who  has  been  admitted  to  practise 
law  in  the  highest  court  of  a  sister  state,  or  of  a  foreign 
country,  where  the  common  law  of  England  constitutes  the 
basis  of  jurisprudence,  may  be  admitted  to  practise  in  all  the 
courts  of  this  state,  by  any  district  court  of  appeal,  upon  the 
production  of  his  or  her  license,  and  satisfactory  evidence  of 
good  moral  character;  but  the  court  may  examine  the  appli- 
cant as  to  his  or  her  qualifications. 

liiHtury:  Enacted  March  11,  1872;  amended  April  I,  187.S. 
Code  Amdts.  1S77-S,  p.  99;  April  1,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  56;  February  15,  1905,  Stats,  and  Amdts.  1905,  p.  6. 
In  effect   immediately. 
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See  Kerr's"   Cyc.  C.   C.   P.   for   7   pars,   annotation. 

61  C.  122,  123,  124  (construed  and  applied);  84  C.  163,  165,  24 
P,   156,  157   (applied);   146  C.  378,  80  P.  64    (applied  with  §277). 

Definition  of  "State"  and  "United  States." — See  Kerr's  Cyc. 
C.  C.  P.   §  17  and  note:   7  W.  &  P.  6628;   8  W.   &  P.   7181. 

S280.     CLERK  TO  KEEP  EOLL  OF;  TO  CERTIFY  LIST. 

Every  clerk  of  a  district  court  of  appeal  shall  keep  a  roll  of 
attorneys  and  counselors  admitted  to  practise  by  the  court  of 
which  he  is  clerk,  which  roll  must  be  signed  by  the  person 
admitted  before  he  receives  his  license.  Every  clerk  shall, 
each  month,  certify  to  the  clerk  of  the  supreme  court  a  list  of 
the  persons  so  admitted  during  the  preceding  month,  with 
such  other  information  as  appears  in  regard  thereto  on  his 
roll,  and  the  clerk  of  the  supreme  court  shall  keep  a  general 
roll  of  all  the  attorneys  admitted  to  practise. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  123,  held  unconsti- 
tutional, see  history,  §  5  ante;  February  15,  1905,  Stats,  and 
Amdts.   1905,  p.   6.     In  effect   immediately. 

See  Kerr's  Cyc.  C.   C.  P.  for  2  pars,  annotation. 
86  C.   78,  86,   21  A.   S.   17,   24   P.   846,   849,    9  L.   483    (cited). 
T\''ho  may  practice  law — The  profession   is   open   to  all   prop- 
erly   qualified. —  See   Kerr's   Cyc.    C.   C.    P.    §281    note   par.    2. 

§  2S0a.  EFFECT  OF  DIPLOMAS  GRANTED  BY  HASTINGS 
COLLEGE  OF  THE  LAW.  Nothing  in  this  chapter  contained 
shall  be  construed  as  a  repeal  or  modification  of  any  existing 
provision  of  law  relative  to  the  effect  of  a  diploma  granted  bj' 
the  Hastings  College  of  the  Law. 

Hi.story:  Enacted  February  15,  1905,  Stats,  and  Amdts.  1905, 
p.   6.     In  effect  immediately. 

§2801).  EFFECT  OF  DIPLOMAS  GRANTED  BY  UNIVER- 
SITY OF  SOUTHERN  CALIFORNIA  COLLEGE  OF  LAW.    Any 

person  producing  a  diploma  of  graduation  from  the  college 
of  law  of  the  University  of  Southern  California,  or  evidence 
of  having  satisfactorily  completed  the  three  years'  course  of 
law    study    prescribed   by   the   department    of   law    of   Leland 
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Stanford  Junior  Universitj',  or  the  department  of  jurispru- 
dence of  the  University  of  California,  shall  be  entitled  to  a 
license  to  practice  law  in  all  the  courts  of  this  state,  subject 
to  the  right  of  the  chief  justice  of  the  supreme  court  of  the 
state  to  order  an  examination,  as  in  ordinary  cases  of  appli- 
cants without  such  diploma  or  other  evidence. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907. 
p.  804,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  4S5;  amended  March 
20,    1909,   Stats,   and   Amdts.    1909,    cli.    327. 

§  281.     PENALTY  FOK  PRACTISING  WITHOUT  LICENSE. 

If  any  person  shall  practise  law  in  any  court,  except  a  justice's 
court  or  police  court,  without  having  received  a  license  as 
attorney  and  counselor,  he  shall  be  guilty  of  a  contempt  of 
court. 

Hl.story:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  5G;  by  Code  Commission,  Act 
March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  123,  held  unconsti- 
tutional,  see  history,   §  5  ante. 

See   Kerr's  Cyc.   C.   C.    P.    for   2   pars,  annotation. 

86  C.  78,  86,  21  A.  S.  17,  24  P.  846.  849,  9  K  483  (applied  with 
other    sections). 

As  to  contempts  of  conrt.  see  Kerr's  Cyc.  C.  C.  P.  §S  1209  et 
seq.     and     notes. 

As   to   ju.stices'   courts   practitioners,   see   S  96   ante. 

§  282.  DUTIES.  It  is  the  duty  of  an  attorney  and  coun- 
selor: 

1.  To  support  the  constitution  and  laws  of  the  United 
States  and  of  this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and 
judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings,  or 
defenses  only  as  appear  to  him  legal  or  just,  except  the  de- 
fense of  a  person  charged  with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  nxaintaining  the  causes 
confided  to  him,  such  means  only  as  are  consistent  with 
truth,  and  never  seek  to  mislead  the  judge  or  any  judicial 
officer  l)y  an  artifice  or  false  statement  of  fact  or  law; 
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5.  To  maintain  inviolate  the  confidence,  and  at  every  peril 
to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to  advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  wit- 
ness, unless  required  by  the  justice  of  the  cause  with  which 
he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the  con- 
tinuance of  an  action  or  proceeding  from  any  corrupt  motive 
of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to  himself, 
the  cause  of  the  defenseless  or  the  oppressed. 

History:  Enacted  March  11,  1S72;  amended  April  1,  1880, 
Code   Amdts.    1880    (C.    C.    P.    pt. ; ,   pp.    56-57. 

See  Kerr's  Cyc.  C.  C.  P.  for  63   pars,  annotation. 

64  C.  434,  437,  1  P.  884  (subds.  1  etc.  applied);  64  C.  529,  598, 
2  P.  418,  464  (subds.  2,  4  applied  with  §  287  subd."  2  and  §  1209 
subds.  3,  6);  67  C.  643,  645,  8  P.  514,  516  (subd.  4  applied);  69 
C.  32,  34,  35,  58  A.  R.  545,  10  P.  47,  48  (subds.  1,  5  applied);  71 
C.  353,  373,  12  P.  289,  299,  13  P.  169  (subd.  4  applied);  75  C.  91, 
92,  16  P.  531,  532  (subd.  2  applied);  84  C.  77,  81  (subd.  2  ap- 
plied): 82  (subd.  7  applied),  24  P.  46,  47;  86  C.  78,  86,  21  A.  S. 
17,  24  P.  846,  849,  9  L.  483  (subds.  1  etc.  applied);  105  C.  471. 
477  (subd.  6  applied),  480  (subds.  2,  4  applied),  38  P.  511,  884; 
130,  C.  116,  123,  62  P.  486  (subds.  3,  4  applied);  147  C.  8,  19,  81 
P.    220    (applied). 

Defense  of  indigent  prisoners  —  Duty  on  assignment  by 
court. —  See  Kerr's  Cyc.   Pen.   C.   §987  and  note. 

Disbarment  for  acting  as  attorney  on  one  side  and  then  ac- 
cepting employment  in  same  case  by  the  other  party  —  As  to, 
see  Kerr's  Cyc.  C.  C.  P.   §  287  and  note. 

Duty  to  communicate  information  to  client.  —  See  Kerr's 
Cyc.  C.   C.    P.    §  282   note   pars.    36-38. 

Oath  —  Duty  to  take. —  See  Kerr's  Cyc.  C.  C.  P.  §278  and 
note. 

Privileged  communications  from  client  to  his  attorney. —  See 
Kerr's  Cyc.  C.  C.  P.  §  1881  subd.  2  and  note;  6  L.  481;  17  L.  188; 
50  Cent.   Dig.   col.   908,  §§  747-767. 

To  communicate  information  to  client. —  See  Kerr's  Cyc.  C. 
C.  P.  §  282  note  pars.   36-38. 

§  283.  AUTHORITY.  An  attorney  and  counselor  shall  have 
authority : 
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1.  To  bind  his  client  in  any  of  tlic  stci)s  of  an  action  or  pro- 
ceeding by  his  agreement  filed  with  the  clerk,  or  entered  upon 
the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  l)y  his  client  in  an  action  or 
proceeding  during  the  pendency  thereof,  or  after  judgment, 
unless  a  revocation  of  his  authority  is  filed,  and  upon  the  pay- 
ment thereof,  and  not  otherwise,  to  discharge  the  claim  or 
aclcnowledge  satisfaction  of  the  judgment. 

History:  Enacted  March  11,  1872:  anienrlecl  April  1.  ISSO, 
Code  Amdts.   1880    (C.  C.  P.  pt.),  p.  57. 

See  Kerr's  Cyc.  C.  C.   P.  for  332  pars,  annotation. 

50  C.  43,  53,  19  A.  R.  647  (applied);  52  C.  238,  240  (subd.  1 
applied):  53  C.  28,  29  (applied);  53  C.  663,  664  (applied);  59  C. 
476,  479  (applied):  62  C.  490,  491  (not  applicable  in  criminal 
cause):  63  C.  86,  92  (cited  in  dis.  op.):  71  C.  461,  465,  12  P.  493, 
495  (subd.  1  applied):  81  C.  652,  653  (cited  erroneously  as  §383), 
22  P.  974,  975  (erroneously  cited);  86  C.  78,  86,  21  A.  S.  17,  24 
P.  846,  849,  9  L.  483  (cited);  91  C.  488,  490,  491,  27  P.  758  (con- 
strued in  connection  with  §1054);  95  C.  279,  287.  30  P.  529 
(subd.  1  construed);  111  C.  373,  377,  43  P.  1108  (construed  and 
applied):  112  C.  603,  609,  44  P.  1074  (subd.  1  construed  and 
applied):  116  C.  487,  491  (applied):  492  (held  not  applicable  in 
dis.  op.),  48  P.  487;  117  C.  31,  35,  48  P.  980  (cited  and  con- 
sidered); 129  C.  197,  200,  61  P.  940  (cited  but  not  considered): 
129  C.  686,  689,  62  P.  315  (cited  but  not  considered);  130  C.  37, 
42,  62  P.  386,  387  (cited);  130  C.  401,  406,  62  P.  620  (applied); 
135  C.  197,  201,  67  P.  784  (construed  and  applied):  143  C.  493, 
496,  77  P.  407  (construed  and  applied);  149  C.  222,  223,  86  P. 
507    (cited);   2  C.  A.   351,  355.   83  P.   455    (construed  and  applied). 

Remittit  damnum  —  Authority  to  enter- — As  to,  see  Kerr's 
Cyc.  C.  C.  P.  §  283  note-par.  146. 

Sign  appeal  bond  in  name  of  client. —  See  Kerr's  Cyc.  C. 
C.   P.    §283   note   pars.    100,    181. 

Substitution  of  attorneys. —  See  Kerr's  Cyc.  C.  C.  P.  §284  and 
note. 

Witlidrawal  of  answer  or  appearance  —  As  to  power,  see  33 
L.    315-320. 

§  284.  CI!A>GE  OF  ATTOUXEY.  The  attorney  iu  an  action 
or  special  proceeding  may  be  changed  at  any  time  before  or 
after  judgment  or  final  detei-mination,  as  follows: 

1.  Ui»on  consent  of  both  client  and  altorney,  filed  with  the 
clerk,  or  entered  upon  the  minutes; 
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2.  Upon  the  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the  other. 

Hi.*it«>ry:  Enacted  March  11,  1S72;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  289;  April  1,  1880,  Code  Amdts.  1880 
(C.   C.   P.  pt.),  p.   57. 

See  Kerr's  Cyc.   C.   C.    P.   for   27   pars,   annotation. 

53  C.  221,  222  (applied);  56  C.  370,  372  (applied  with  §285); 
62  C.  490,  491  (not  applicable  in  criminal  case);  65  C.  187,  193, 
3  P.  628  (held  not  applicable);  112  C.  354,  355,  44  P.  666  (ap- 
plied); 115  C.  85,  88,  46  P.  862  (subd.  2  applied  in  cone,  op.); 
118  C.  589,  590  (subd.  2  applied  —  erroneoiisly  cited  as  §285), 
50  P.  670  (correctly  cited);  121  C.  165,  166.  53  P.  450  (applied); 
136  C.  170,  172,  68  P.  581  (subd.  2  applied);  142  C.  526,  528,  77 
P.    1103    (construed  and  applied). 

Notice  to  opposite  party  —  Of  substitution  of  attornes's. — • 
See   Kerr's   Cyc.   C.   C.  P.    §  285   and   note. 

§285.  :XOTICE  OF  CHANGE.  When  an  attorney  is 
changed,  as  provided  in  the  last  section,  written  notice  of 
the  change  and  of  the  substitution  of  a  new  attorney,  or  of 
the  appearance  of  the  party  in  person,  must  be  given  to  the 
adverse  party.  Until  then  he  must  recognize  the  former 
attorney. 

History:  Enacted  March  11.  1872:  amended  April  1.  1880, 
Code  Amdts.   1880    (C.   C.  P.   pt.),   p.   57. 

See   Kerr's   Cyc.   C.   C.   P.   for   6   pars,   annotation. 

53  C.  221,  222  (applied);  56  C.  370,  372  (applied  with  §284);  56 
C.  489,  490  (applied);  62  C.  490,  491  (not  applicable  in  criminal 
case);  65  C.  187,  193,  3  P.  628  (held  not  applicable):  119  C.  107, 
108.  50  P.  1060  (applied  to  service  of  notice  of  default  judg- 
ment under  §473  [erroneously  cited  as  §472 — -correctly  cited 
50   P.    1060],    with    §§1011,    1015). 

§286.  DEATH  OK  KE3I0VAL  OF  ATTOKNEY.  When  an 
attorney  dies,  or  is  removed  or  suspended,  or  ceases  to  act 
as  such,  a  party  to  an  action,  for  whom  he  was  acting  as 
attorney,  must  before  any  further  proceedings  are  had  against 
him,  be  required  by  the  adverse  party,  by  written  notice,  to 
appoint  another  attornej',  or  to  appear  In  person. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880    (C.   C.   P.  pt.),  p.   57. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

130  C.   288,   289,   62  P.  513    (cited). 

Death  of  one  of  firm  of  lawyers  representing  party  in  action 
—  As  to  effect  of,  see  Kerr's  Cyc.  C.  C.  P.  §283  note  pars. 
68-71. 

§287.  REMOVAL  AND  SUSPENSION.  An  attorney  and 
counselor  may  be  removed  or  suspended  by  the  supreme 
court,  or  any  department  thereof,  or  by  any  superior  court 
of  the  state,  for  either  of  the  following  causes,  arising  after 
his  admission  to  practice: 

1.  His  coinictioii  of  a  felony  or  inisdeniesinor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  shall 
be   conclusive    evidence; 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court 
requiring  him  to  do  or  forbear  an  act  connected  with,  or  in 
the  course  of  his  profession,  which  he  otight  in  good  faith  to 
do  or  forbear,  and  any  violation  of  the  oath  taken  by  him, 
or  of  his  duties  as  such  attorney  and  counselor; 

3.  Corruptly  or  wilfully  and  without  authority  appearing 
as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  he  used  as  attorney  and  counselor 
by  another  person  who  is  not  an  attorney  and  counselor. 

[Judgnient  or  order  of  removal,  etc. — Review  on  appeal.] 
In  all  cases  where  an  attorney  is  removed  or  suspended  by 
a  superior  court,  the  judgment  or  order  of  removal  or  sus- 
pension may  be  reviewed  on  appeal  by  the  supreme  court. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  289:  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  57;-  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  124,  act  lield  unconstitutional,  see 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.   P.   for  70  pars,   annotation. 

61  C.  122,  123  (cited),  127  (applied);  61  C.  128,  130  (applied); 
64  C.  529,  598  (subd.  2  applied  with  §  282  subds.  2,  4  and  §  1209 
subds.  3,  6),  2  P.  418,  464;  3  P.  657  (applied):  4  P.  1192  (cited); 
67  C.  353,  358  (applied),  V  P.  724;  69  C.  32,  34  (applied  with 
§282),  59  (applied  with  §162  Pen.  C),  58  A.  R.  545,  10  P.  47,  48, 
62;  78  C.  307,  308  (cited  in  construing  §299),  12  A.  S.  55,  20  P. 
674;  86  C.  78,  86  (applied  with  other  sections),  87  (construed), 
21  A.  S.   17,  24  P.   486,  489,  9  L.   483;   25  P.   687,   688    (construed); 
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107  C.  78,  82,  83,  40  P.  33  (applied):  114  C.  367,  368  (applied), 
55  A.  S.  72,  46  P.  172;  123  C.  522,  523  (subd.  1  applied),  56  P. 
448;  146  C.  600,  80  P.  1030  (applied);  147  C.  8,  12  (cited),  14 
(applied),    81    P.    220. 

Disbarment  and  suspension  of  attorneys  —  As  to,  generally, 
see  ante  §277  and  note;   13  L.   767;   1   Obiter  Dig-.    189-192. 

Same  —  as  to  grounds  of,   see   ante   §277   and  note. 

Same  —  Bad    or    fraudulent    motive  —  Necessity    of    to    justify. 

—  See    18    L.    401. 

Same -^  Defending  criminal  suit  instituted  by  himself  or 
partner  —  Forfeiture  of  license. —  See  Kerr's  Cyc.  Pen.  C.  §162 
and    note. 

Same  —  For  crime  —  Acquittal  of  attorney  of  criminal  charge, 
as  defense  to.- — See   10  A.   C.   887. 

Same  —  Same  —  Coiiviction  of  attorney  as  condition  precedent 
for.— See   8   A.   C.   487. 

Same  —  Effect  of  appeal  from  conviction  on  proceedings  to 
disbar  or  suspend  an  attorney. —  See  Kerr's  Cyc.  C.  C.  P.  §288 
and    note. 

Same  —  Effect  on  disbarment  proceedings  of  appeal  from 
conviction  of  crime  or  misdemeanor. — -See  Kerr's  Cyc.  C.  C.  P. 
§  288    and    note. 

Same  —  Power  of  court  with  reference  to. — -See  5  A.  C.  990. 

Same  —  Right  of  attorney  —  To  be  confronted  with  witnesses 
against   him. —  See    6   A.   C.    582. 

Same  —  Same  —  To  make  defense. —  See  Kerr's  Cyc.  C.  C.  P. 
§§  292    et  seq.  and  notes. 

Same  —  Same  —  To  review  on  conviction  and  sentence  of. — 
See   10   A.   C.   544. 

Same  —  Statute  of  limitations  barring  civil  or  criminal  action 

—  Effect  on  proceedings  for. —  See  Kerr's  Cyc.  C.  C.  P.  §312 
note   par.    98. 

Same  —  When  judgment  of  is  to  be  entered. —  See  Kerr's  Cyc. 
C.  C.  P.  §  299  and  note  par.   1. 

§288.  CONVICTION  OF  FELONY.  [MORAL  TURPI- 
TUDE.] In  case  of  the  conviction  of  an  attorney  or  coun- 
selor of  a  felony  or  misdemeanor,  involving  moral  turpitucJe, 
the  clerk  of  the  court  in  which  such  conviction  is  had  shall, 
within  thirty  days  thereafter,  transmit  to  the  supreme  court 
a  certified  copy  of  the  record  of  conviction. 

History:  Enacted  March  11,  1872;  amended  April  1.  1880, 
Code  Amdts.   1880    (C.  C.  P.  pt.),   p.   57. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 


ch.   I.]  ACCUSATION  —  VERIFICATION.  SS  289-292 

66  C.  400,  5  P.  686,  687  (applied);  123  C.  522,  523,  56  P.  448 
(applied  witli  S§  519,  r.24  Pen.  C);  1.",]  C.  711,  721,  91  P.  598 
(con.'^tinied    and    applied). 

§289.  PKOCEEDIXGS  FOR  REMOVAL  OR  SUSPEN- 
SION. The  proceedings  to  remove  or  susijend  an  attorney 
and  counselor,  under  the  first  subdivision  of  section  two  hun- 
dred and  eighty-seven,  must  be  taken  by  the  court  on  the 
receipt  of  a  certified  copy  of  the  record  of  conviction.  The 
proceedings  under  the  second,  third,  or  fourth  subdivisions 
of  section  two  hundred  and  eighty-seven  may  be  taken  by 
the  court  for  the  matters  within  its  knowledge,  or  may  be 
taken   upon    the   information    of   another. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.   58. 

Information  and  verification  of  —  By  another. —  See  Kerr's 
Cyc.  C.  C.  P.  §§  290,   291  and  notes. 

§  290.  ACCl'SATIOX.  If  the  proceedings  are  upon  the 
information  of  another,  the  accusation  must  be  in  writing. 

Hintory:  Enacted  March  11,  1872;  amended  April  1.  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  58. 

See  Kerr's  Cyc.  C.   C.  P.   for  6  pars,  annotation. 
58    C.    39.   41    (applied    with    S291);    102    C.    467,    :16    P.    812    (ap- 
plied   with    i  291). 

S291.  VERIFICATIOX.  The  accusation  must  state  the 
matters  charged,  and  be  verified  by  the  oath  of  some  person 
to    tlie    effect    that    the    charges    therein    contained    are    true. 

HiMtory:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  58. 

See  Kerr's  Cyc.  C.  C.  P.   foi-  2   pars,  annotation. 

58  C.  39,  40  (cited),  41  (applied  with  §290);  102  C.  467,  30  P. 
812    (applied  with    §290);   147  C.  8,  9,  10,  81   P.   220    (applied). 

Verification  —  As  to,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  290 
note  pars.  3,  4. 

§  292.  CITATION'.  Upon  receiving  the  accusation,  the 
court   shall   make  an  order   requiring  the  accused  to  appear 
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and  answer  it  at  a  specified  time,  and  shall  cause  a  copy  of 
the  order  and  of  the  accusation  to  be  served  upon  the 
accused  at  least  five  days  before  the  day  appointed  in  the 
order. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   18S0   (C.  C.   P.  pt.),  p.  58. 

§293.  APPEARANt'E.  The  accused  must  appear  at  the 
time  appointed  in  the  order,  and  answer  the  accusation, 
unless,  for  sufficient  cause,  the  court  assign  another  day  for 
that  purpose.  If  he  do  not  appear,  the  court  may  proceed 
and    determine    the    accusation   in    his    absence. 

Hi-story:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  58. 

Appearance  —  On  behalf  of  an  infant  or  incompetent. —  See 
32   L.    681. 

Same  —  Unaiithorized  —  Effect  of. —  See   9  L.   844;   21   L.    84  8. 
Same  —  Withdrawal   of. —  See   33  L.   315-318. 

§  294.  OBJECTIOIVS  TO  ACCUSATIOX.  The  accused  may 
answer  to  the  accusation  either  by  objecting  to  its  sufficiency 
or  denying  it. 

HLstory:  Enacted  March  11.  1872;  amended  April  1,  1880. 
Code  Amdts.   1880   (C.   C.   P.  pt.),  p.  58. 

§  295.  DEMURRER.  If  he  object  to  the  sufficiency  of  the 
accusation,  the  objection  must  be  in  writing,  but  need  not 
be  in  any  specific  form,  it  being  sufficient  if  it  presents 
intelligibly  the  grounds  of  the  objection.  If  he  deny  the 
accusation,  the  denial  may  be  oral  and  without  oath,  and 
must  be  entered   upon  the   minutes. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  58. 

§296.  ANSWER.  If  an  objection  to  the  sufficiency  of  the 
accusation  be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

History:  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  290;  April  1.  1880,  Code  Amdts.  1880 
(C.    C.   P.    pt.),    p.    58. 
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ch.   I.]  TRIAL  — JUDGMENT.  §§297-299 

§297.  TKIAL.  If  the  accused  plead  guilty,  or  refuse  to 
answer  the  accusation,  the  court  shall  proceed  to  judgment 
of  removal  or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  ai)point,  proceed  to 
try  the  accusation. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  58. 

114  C.   367,  370   (applied),  55  A.  S.   72,  46  P.   172. 
Trial  by  court,  provided  for  in  aliove  .section,  is  con.stitntional, 
114   C.   367,   370,   46   P.    172. 

§298.  KEFERENTE  TO  TAKE  DEPOSITIONS.  The  court 
may,  in  its  discretion,  order  a  reference  to  a  committee  to 
take  depositions   in  the  matter. 

History-:  Enacted  March  11,  1872;  amended  April  1,  1880. 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  58. 

3    P.    657    (cited). 

§  299.  JUDGMENT.  Upon  conviction,  in  cases  arising 
under  the  first  subdivision  of  section  two  hundred  and 
eighty-seven,  the  judgment  of  the  court  must  be  that  the 
name  of  the  party  shall  be  stricken  from  the  roll  of  attorneys 
and  counselors  of  the  court,  and  that  he  be  precluded  from 
practising  as  such  attorney  or  counselor  in  all  the  courts  of 
this  state;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section  the  judgment  of  the  court  may  be 
according  to  the  gravity  of  the  offense  charged;  deprivation 
of  the  right  to  practise  as  attorney  or  counselor  in  the 
courts  of  this  state  permanently,  or  for  a  limited  period. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  290;  April  1,  1880,  Code  Amdts.  1880 
(C.   C.  P.   pt.),  p.   58. 

See  Kerr's  Cyc.  C.  C  P.   for  3  pars,  annotation. 

67  C.  511,  514,  8  P.  52,  54  (applied);  73  C.  599,  601,  602,  15  P. 
302  (applied);  78  C.  307,  308  (construed),  12  A.  S.  55.  20  P.  674; 
107   C.    78,    82    (applied),   40   P.    33. 

Judgment  —  liifflit    of    attorney    to    review    of,    of    suspension 
or  disbarment. —  See  10  A.  C.   544. 
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Same  —  Uncertain  or  indeterminate  —  As  to,  see  Kerr's  Cyc. 
C.   C.   P.    §  287   note  par.    29. 

Same  —  What  may  be  entered. —  See  Kerr's  Cyc.  C.  C.  P.  §  287 
note  pars.   27,   28. 


CHAPTER    II. 

OTHER   PERSONS   INVESTP:D   WITH   SUCH   POWERS. 
S  304.      Receivers,  executors,   administrators,   and   guardians. 

§304.  RECEIVERS,  EXECITORS,  ADMIMSTR.VTORS, 
AND  (lirARDIANS.  The  appointment,  powers,  and  duties  of 
receivers,  executors,  administrators,  and  guardians  are  pro- 
vidnd  for  and  prescribed  in  parts  two  and  three  of  this 
code. 

Hi.story:  Enacted  Marcli  11,  1872;  amended  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  59;  repealed  by  Code  Com- 
mission, Act  Marcli  8,  1901,  act  held  unconstitutional,  see  his- 
tory, §  5  ante. 

See  Kerr's  Cyc.  C.  C.   P.   for  4   pars,  annotation. 

56  C.   626,   627    (construed). 

Executors  and  ajdministrators  —  As  to,  see  Kerr's  Cyc.  C.  C 
P.   §§  1349   et  seq.   and  notes. 

Same  —  In  case  of  death,  insanity,  or  conviction  of  former 
administrator  of  an  infamous  offense. —  See  1  Church's  ^ew  Pro- 
bate La^v  and  Practice  p.   473. 

Same — -Of  administrator  with  will  annexed,  effect  of. —  See 
1   Church's   lVe-«-   Probate   Law   and   Practice   p.    474. 

Same  —  Of  another  in  case  of  revocation  of  letters. —  See  2 
Church's  New  Probate  Laiv  aud  Practice  p.  467. 

Same  —  Upon  revocation  of  i^ower  and  authority  of  former 
administrator. — -See  1  Church's  IVew  Probate  Law  and  Prac- 
tice p.  473. 

Guardians — As  to;  see  Kerr's  Cyc.  C.  C.  P.  §§  1747  et  seq.  and 
notes. 

Same  —  Here^  notwithstanding  foreign  guardian. —  See  1 
Churcli's    New    Probate    Law    and   Practice   p.    168. 

Same  —  Of  another,  in  case  of  revocation  of  letters. —  See  2 
Church's  Ne^v  Probate  La\^'  and  Practice  p.    1467. 

Receivers  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §§564  et  seq.  and 
notes. 
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PART  11. 

OF  CIVIL  ACTIONS. 

Title   I.     Of  the  Form  of  Civil  Actions,  §§  307-309. 
II.     Time  of  Commencing  Civil  Actions,  §§  312- 
363. 

III.  Parties  to  Civil  Actions,  §§  367-390. 

IV.  Place  of  Trial  of  Civil  Actions,  §§  392-400. 
V.     Manner  of  Commencing  Suit,  §§  405-416. 

VI.     Pleadings  in  Civil  Actions,  §§  420-476. 
VII.     Provisional    Eemedies    in    Civil    Actions, 

§§  478-574. 
VIII.     Trial    and    Judgment    in    Civil    Actions, 
§§  577-680yo. 
IX.     Execution  of  the  Judgment  in  Civil  Actions, 

§§  681-721. 
X.     Actions  in  Particular  Cases,  §§  726-827. 
XI.     Proceedings  in  Justices'  Courts.  §§  832-926. 
XII.     Proceedings    in    Civil    Actions    in    Police 

Courts,  §§  929-933. 
XTTT.      Appeals  in  Civil  Actions,  §§  936-9S0. 
XTV.     Miscellaneous  Provisions.   §§  989-1059. 
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Tit.  I.]  FORM  OF  ACTION.  §  307-309 

TITLE  I. 

OF  THE  FORM  OF  CIVIL  ACTIONS. 

§  307.     One  form  of  civil   action  only. 

S  308.     Partie.s  to  actions,  how   desig'nated. 

S  309.     Special   issues   not    made    by   pleading's,    how    tried. 

§307.  0>E  FORM  OF  CIVIL  ACTION  ONLY.  There  is  in 
this  state  but  one  form  of  civil  actions  for  the  enforcement 
or  protection  of  private  rights  and  the  redress  or  preven- 
tion of  private  wrongs. 

History:      Enacted   iMarch    11,    1871'. 

See  Kerr's  Cyc.   C.   C.   P.   for   39   pars,   annotation. 

1  C.  167,  173  (source  of  section);  69  C.  2.'').''),  :i67,  10  P.  674  (con- 
strued); 75  C.  519,  521,  17  P.  673,  674  (applied);  88  C.  437,  443 
(construed  and  applied),  22  A.  S.  314,  26  P.  203,  205,  13  L.  137; 
93  C.  55,  57,  28  P.  795,  796  (applied  with  §426);  99  C.  167,  171 
(applied),  37  A.  S.  45,  33  P.  864;  105  C.  403,  408  (applied),  45 
A.  S.  50,  38  P.  1108,  30  L.  786;  106  C.  651,  657,  40  P.  8  (applied); 
117  C.  1,  6  (cited  with  other  sections),  59  A.  S.  153,  48  P.  804; 
126  C.  628,  634  (applied  with  §426),  59  P.  122;  150  C.  624,  628, 
89  P.   599    (cited);   28  F.  223,  224   (cited);   103  F,   914,  917    (cited). 

Effect  of  this  provision  of  code  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.   §  426  and   note. 

§308.    PARTIES   TO   ACTIONS,  HOW   DESIGNATED.     In 

such   action   the   party   complaining   is   known   as   the    plain- 
tiff, and  the  adverse   party  as   the  defendant. 
History:     Enacted  March    11,   1S72. 
127  C.  630.  6;!7,  60  P.  424   (erroneously  cited  for  C.  C). 

§30J).  SI'EdAL  ISSUES  NOT  MADE  BY  PLEADINGS, 
HOW  TRIED.  A  question  of  fact  not  put  in  issue  by  the 
pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the 
trial,  stating  distinctly  and  plainly  the  question  of  fact  to 
be  tried;  and  such  order  is  the  only  authority  necessary 
for  a  trial. 

IlUtory:      Enacted   .Marcli    11,    1872. 

67  C.  59,  62.  7  P.   123   (cited). 
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TITLE  II. 

OF   THE   TIME   OF   COMMENCING    CIVIL   ACTIONS. 

Chapter  I.      Tlie  Time  of  Commencing-  Actions  in   (reneral,  S312 
II.      The  Time  of  Commencing-  Actions  for  the  Recovery 
of   Real    Property,    §§315-328. 

III.  The    Time    of   Commencing   Action.s    Other    than    for 

the  Recovery  of  Real   Property,   §§  335-349. 

IV.  General   Provisions  as   to   tlie   Time   of  Commencing 

Actions,    §§  350-363. 


CHAPTER    I. 

THE    TIME    OF   COMMENCING   ACTIONS   IN    GENERAL. 
§  312.     Commencement   of  civil  actions. 

§312.  COMMENCEMENT  OF  CIVIL  ACTIONS.  Civil  ac- 
tions, without  exception,  can  only  be  commenced  within  the 
periods  prescribed  in  this  title,  after  the  cause  of  action 
shall  have  accrued,  unless  whei'e,  in  special  cases,  a  differ- 
ent limitation  is  prescribed  by   statute. 

History:  Enacted  March  11,  1S72;  amended  February  23, 
1897,  Stats,  and  Amdts.    1897,   p.    16. 

See  Kerr's  Cyc.  C.  C.  P.  for  157  pars,  annotation, 
54  C.  149,  150  (erroneously  cited  for  C.  C.  54  C.  149,  150);  74 
C.  478,  479,  16  P.  252  (cited  with  §337,  plea  not  su.stained):  89 
C.  535,  538,  23  A.  S.  500,  26  P.  1097  (pleaded  with  §§318,  325); 
92  C.  625,  629,  28  P.  805,  806  (construed  with  other  sections); 
99  C.  503,  506,  34  P.  219  (applied  with  other  sections);  99  C. 
612,  614,  37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of  limita- 
tion); 115  C.  170,  172,  46  P.  923  (plea  of  with  other  sections 
sustained);  121  C.  194,  198,  53  P.  563  (applied  with  §§335,  337); 
134  C.  467,  468,  470,  86  A.  S.  290,  66  P.  580  (applied  with  other 
sections);  143  C.  221,  223,  77  P.  65  (construed  and  applied);  144 
C.  246,  248,  249,  77  P.  905  (applied  with  §§335,  337);  147  C. 
554,  558,  109  A.  S.  162,  82  P.  202  (applied);  148  C.  287,  292,  298, 
113  A.  S.   253,  83  P.  36    (applied);   1  C.  A.   619,   620,   622,  82  P.  977 
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(construed  with  §353);  20  F.  188,  189  (construed  and  applied, 
with   other  sections,   to  an   action  to   recover  delinquent   taxes). 

As  to  law  governing  on  change  of  period  of  limitation,  see 
Kerr's  Cyc.  C.  C.  P.  §  4  note  pars.  4-6;  also  §9  note  pars.  5,  6. 
See  also  33  Cent.  Dig.  col.   157,  §  28. 

Community  property  kept  by  surviving  spouse,  he  becomes 
trustee  for  heirs  of  deceased  spouse. —  See  Kerr's  Cyc.  Civ.  C. 
§§  852,  853  and  notes.  See  Kerr's  Cyc.  C.  C.  P.  §  312  pars.  142-146 
this  note. 

Prescription,  adverse  possession,  and  estoppel  in  pais  do  not 
rim  against  the  general  government. —  See  Kerr's  Cyc.  C.  C.  P. 
§  315  note  par.  13.     See  33  Cent.  Dig.  col.  174,  §  35. 

Remainderman  —  As  to  when  statute  commences  to  run 
against,  see  Kerr's  Cyc.  C.  C.  P.  §  318  note  par.  157. 

Statute  of  limitations  does  not  run  against  vendee's  action 
for  specific  performance. —  See  Kerr's  Cyc.  C.  C.  P.  §337  and 
note;    33   Cent.   Dig.   col.   359,   §  177. 


CHAPTER    II. 

THE  TIME  OF  COMMENCING  ACTIONS  FOR  THE  RECOVERY 
OP    REAL    PROPERTY. 

§  315.     Wlien   the   people  will    not   sue. 

§  31 «.     When    action    cannot    be    brought    by    grantee    from    the 

state. 
§  317.     When  actions   by  the  people  or  tlieir  grantees  are   to  be 

brought   within    five   years. 
§318.     Seizin    witliin    five    years,    wlien    necessai-y    in    action    for 

real  property. 
§  319.     Such  seizin,  wlien   necessary  in  action  or  defense  arisin.? 

out  of  title  to  or  rents  of  real  property. 
S  320.     Entry   on   real   estate. 
i  321.     Possession,    when    presumed.      Occupation    deemed    under 

legal   title,  unless  adverse. 
§  322.     Occupation  under  written  instrument  or  judgment,   when 

deemed   adverse. 
§  323.     What    constitutes    adverse    possession    under    written    in- 
strument or  judgment. 
§  324.     tremises  actually   occupied   under  claim    of   title   deemed 

to  he  held  adversely. 
§  325.     Wliat    constitutes    adverse     possession     under    claim     of 

title  not  written. 
§  326.     Relation    of    landlord    and    tenant,    as    affecting    adverse 

possession. 
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§  327.     Right   of   possession   not  affected   by   descent   cast. 
§  328.     Certain    disabilities    excluded    from    time    to    commence 
actions. 

S  315.  >VHE>  THE  PEOPLE  WILL  >0T  SUE.  The  people 
of  this  state  will  not  sue  any  person  for  or  in  respect  to 
any  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced,  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of 
some   part    thereof,    within   the    space   of   ten   years. 

History:      Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

63  C.  305,  307  (pleaded  with  §§  316,  318,  319,  320)  310  (ap- 
plied with  §316);  66  C.  551,  563,  564  (cited),  5  P.  263,  6  P. 
481,  488;  67  C.  663,  8  P.  595,  596  (cited  with  §§316,  318  and 
323  —  erroneously  cited  as  §332);  83  C.  279,  286,  287,  288,  23 
P.  386,  388  (construed  and  applied  with  other  sections);  98 
C.  400,  402,  33  P.  397,  398  (applied);  99  C.  612,  614,  37  A.  S.  87, 
34  P.  335  (cited  as  to  statutes  of  limitation);  3  C.  A.  597,  601, 
86  P.  812  (pleaded  with  §316);  43  F.  347,  348  (applied  with 
§  316,   to   suit   to   quiet  title). 

Government  not  bound  by  the  statute  of  limitations  unless 
made  so  by  express  words  or  necessary  implication. —  See  Kerr's 
Cyc.   C.  C.  P.  §312  pars.   2,  3;   33  Cent.  Dig.  col.   174,   §35. 

Title  by  occupancy  —  As  to,  see  Kerr's  Cyc.  C.  C.  §1007  and 
note. 

§  316.  WHE>  ACTION  CANNOT  BE  BROUGHT  BY  GRAN- 
TEE FROM  THE  STATE.  No  action  can  be  brought  for  or  in 
respect  to  real  property  by  any  person  claiming  under  letters 
patent  or  grants  from  this  state,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  issued  or  grant  made. 
History:      Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.   P.  for   5   pars,   annotation. 
63    C.    305.    307    (pleaded    with    §§315,    318-320),    310     (applied 
■with  §315):  67  C.  663,  8  P.  595   (cited  with  §§315,  318  and  323  — 
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erroneously  cited  as  §332);  S3  C.  279.  286,  287,  23  P.  386,  388 
(construed  and  applied  with  other  sections);  99  C.  612,  614, 
37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of  limitation);  122 
C.  152,  157,  54  P.  726  (applied  with  SS  318,  319);  3  C.  A.  597, 
601,  86  P.  812  (pleaded  with  §  315);  43  F.  347,  348  (applied,  with 
§  315,  to  suit  to   quiet  title). 

As  to  distinction  between  SS  315,  316.  and  others  of  this 
chapter,  see  Kerr's  Cyc.  C.  C.  P.  §  315   note  par.   19. 

Action  —  IncUules  a  .special  proceeding. —  See  Kerr's  Cyc 
C.  C.  P.   §  363   and  note. 

§317.  AVIIEN  ACTIOXS  BY  THE  PEOPLE  OK  THEIR 
GRANTEES  ARE  TO  BE  BROUGHT  WITHIN  FIVE  YEARS. 

When  letters  patent  or  grants  of  real  property  issued  or 
made  by  the  people  of  this  state,  are  declared  void  by  the 
determination  of  a  competent  court,  an  action  for  the  recov- 
ery of  the  property  so  conveyed  may  be  brought,  either  by 
the  people  of  the  state,  or  by  any  subsequent  patentee  or 
grantee  of  the  property,  his  heirs  or  assigns,  within  five  years 
after  such  determination,  but  not  after  that  period. 

History:  Enacted  March  11,  1872;  amended  March  24,  1S74, 
Code  Amdts.   1873-4,  p.   291. 

99  C.  612,  614,  37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of 
limitation). 

"Action"  includes  special  proceeding's. —  See  Kerr's  Cyc.  C. 
C.   P.   §  363   and   note. 

§318.  SEIZIX  WITHIN  FIVE  YEARS,  WHEN  NECES- 
SARY IN  ACTION  FOR  REAL  PROPERTY.  No  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the  pos- 
session thereof,  can  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized 
or  possessed  of  the  property  in  question,  within  five  years 
before  the  commencement  of  the  action. 

History:      Enacted   March    11,    1S72. 

See  Kerr's  Cyc.  C.  C.  P.  for  223  pars,  annotation. 

48  C.  406,  408,  409  (applied):  55  C.  94.  95  (applied);  5S  C.  21. 
23  (applied);  63  C.  261,  267  (cited);  03  C.  305,  307  (applied); 
65  C.  116.  3  P.  408  (cited);  66  C.  105,  111,  4  P.  1096  (held  not 
applicable);  67  C.  663,  8  P.  595.  596  (cited  with  iiS315,  316,  and 
323  —  erroneously   cited   as   §332);    68   C.    348,   351.   352,    9    P.    305 
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(properly  pleaded  by  reference  to  section  number),  9  P.  841, 
842  (referred  to);  68  C.  561,  563,  10  P.  176,  177  (cited);  69  C. 
129,  130,  10  P.  276  (cited);  71  C.  338,  345,  346  (applied),  348 
(cited  in  dis.  op.  McKee,  J.),  12  P.  246,  249,  250;  72  C.  267, 
269,  13  P.  685,  686  (applied);  77  C.  257,  258,  19  P.  429  (cited); 
80  C.  462,  465,  22  P.  284,  285  (applied);  80  C.  490,  495  (cited), 
503  (applied),  22  P.  227,  228,  230;  83  C.  279,  287,  23  P.  386,  388 
(cited);  84  C.  541,  543,  24  P.  307  (pleaded  failure  to  find  on 
error);  84  C.  585,  586,  24  P.  308,  309,  598  (cited);  85  C.  436, 
443,  25  P.  22,  23  (cited);  25  P.  155  (applied);  89  C.  535,  538,  26 
P.  1097  (cited);  90  C.  221,  228,  27  P.  198  (applied);  91  C.  405, 
413,  415,  27  P.  1082.  1083,  1084  (applied);  91  C.  492,  502,  27  P. 
775,  776  (applied);  92  C.  437,  454,  28  P.  580,  584  (applied);  92 
C.  665,  666,  28  P.  686  (applied);  95  C.  116,  125,  30  P.  211  (ap- 
plied); 96  C.  310,  312,  31  P.  106  (cited);  96  C.  462,  465  (applied), 
29  P.  117,  118,  31  P.  561,  29  P.  780,  781  (applied),  31  P.  578 
(applied);  97  C.  47,  52,  31  P.  626,  627  (applied);  97  C.  155,  157, 
31  P.  896,  897  (applied),  31  P.  1114  (applied);  101  C.  242,  243, 
244,  35  P.  770  (applied);  109  C.  268,  275,  41  P.  1083  (applied); 
112  C.  437,  441,  442,  443  (discussed  and  applied),  44  P.  738,  739 
(cited,  omitted  with  other  sections  from  official  report,  112  C. 
441);  117  C.  56,  57,  48  P.  987  (cited);  119  C.  311,  312,  51  P.  536 
(cited);  122  C.  39,  50,  54  P.  378  (applied);  122  C.  152,  157.  54 
P.  726  (applied  with  §§316,  319);  124  C.  475,  480,  57  P.  388 
(cited);  125  C.  253,  259,  57  P.  994  (applied);  129  C.  8,  9,  61  P. 
947  (cited);  129  C.  673,  674,  62  P.  269  (cited);  62  P.  470,  471 
(applied;  the  portion  of  the  opinion  which  occurs  in  P.  is 
omitted,  together  with  more  than  half  of  the  opinion  as  filed, 
in  the  official  report  in  130  C.  223);  132  C.  77,  78,  64  P.  90  (cited); 
132  C.  115,  117,  64  P.  113  (cited);  137  C.  527,  530,  70  P.  556 
(miscited  in  head  note  for  §355);  138  C.  223,  229,  230,  71  P. 
337,  338  (applied);  139  C.  94,  97,  72  P.  713  (cited);  140  C.  141, 
144,  73  P.  820  (referred  to);  144  C.  19,  27,  45  (cited),  77  P.  712 
(applied);  144  C.  450,  455,  77  P.  1032  (applied);  145  C.  116,  118, 
78  P.  466  (applied);  146  C.  577,  580,  80  P.  860  (applied);  147  C. 
554,  557,  558,  559,  82  P.  202  (discussed);  148  C.  431,  432,  83  P. 
1008  (applied  with  §319);  2  C.  A.  346,  350,  83  P.  1082  (applied 
in  opinion  on  rehearing);  2  C.  A.  421,  425,  426,  84  P.  332  (ap- 
plied); 3  C.  A.  101,  102.  84  P.  430  (cited);  4  C.  A.  671,  673,  88 
P.  994  (cited  with  §319);  6  C.  A.  284,  287,  92  P.  112  (pleaded 
with  §323  subd.  4);  149  U.  S.  662,  676,  37  L.  ed.  890,  895.  13 
Sup.   Ct.    Rep.    985,    1041    (applied   with    §§  319,    343,    738). 

As  to  actions  to  quiet  title,  see  Kerr's  Cyc.  C.  C.  P.   §  738  and 
note. 

As   to   character   of   finding  where    statue   pleaded,   see   Kerr's 
Cyc.  C.  C.  P.  §  335  note  par.   5. 

As    to    conjunctive   demurrer,    see    Kerr's   Cyc.    C.    C.    P.    §  430 
and  note. 
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As  to  constructive  notice,  see  Kerr's  Cyc.  C.  C.  P.  §321  note; 
also  Kerr's  Cyc.  C.  C.   §  19  and  note. 

As  to  fonstructive  occupancy,  .see  Kerr'.s  Cyo.  C  C  P.  S  321 
note  pars.    64-66:   Cent.    Digr.   col.    2456,    §§547-574. 

As  to  constructive  possession,  see  Kerr's  Cyc.  C.  C.  P.  §  321. 
note  pars.  19-21,  75. 

As  to  essence  of  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P. 
§  321   note   par.    29. 

As  to  constructive  possession,  see  Kerr's  Cyc.  C.  C.  P.  S  321 
note  pars.  107-111. 

As  to  title  by  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P. 
§312  note  par.  101:  1  Cent.  Dig.  col.  2030,  §§1  et  seq:  1  Decen. 
Dig-,  p.  429,  §§  1  et  seq. 

As  to  when  adverse  possession  begins  to  run  as  against  paten- 
tee and  those  claiming  under  him,  see  Kerr's  Cyc.  C.  C.  P.  §  318 
note  par.   107. 

"  Action  "  includes  a  special  proceeding  of  a  civil  nature. — 
See  Kerr's  Cyc.  C.  C.  P.   §  363  and  note. 

Actual  occupancy  necessary  to  raise  the  bar  of  statute  of 
limitations. —  See  Kerr's  Cyc.  C.  C.  P.  §321  note  pars.  5-9; 
1    Cent.    Dig.    col.    2099,    §§96-98;    1    Decen.    Dig.    p.    453,    §18. 

Adverse  possession  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §§321 
et  seq.  and  notes. 

Answer  —  Pleading  statute  by  reference  to  section  merely, 
as  provided  in  Kerr's  Cyc.  C.  C.  P.  §318  note  par.  109;  §458 
and  note. 

Cause  of  action  must  be  raised  by  the  possession  to  set  statute 
of  limitations  running. —  See  Kerr's  Cyc.  C.  C.  P.  §  321  note  pars. 
33-40. 

Claim  of  title  —  Possession  must  be  under  to  be  adverse. — 
See  Kerr's  Cyc.  C.  C.  P.  §  321  note  pars.  106  et  seq;  1  Cent. 
Dig.  col.   2333,  §§387-393;   1   Decen.  Dig.   p.   514,   §68. 

Color  of  title  is  sufficient  to  give  adverse  possession. —  See 
Kerr's  Cyc.  C.  C.  P.  §321  note  pars.  64-71;  also  §322  and  note; 
1   Cent.  Dig.  col.  2456,  §§  547  et  seq. 

Easement  —  Creation  by  prescription. —  See  Kerr's  Cyc.  C.  C. 
P.  §321  note  pars.   92-101;   17  Cent.  Dig.  col.  1726,  §§13-34. 

Evidence  —  Burden  of  proof — What  to  be  shown  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  §321  note  par.  3;  1  Cent.  Dig.  col.  2563, 
§§  661-668. 

Mistalce  —  Possession  by  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§321  note  pars.  82-91;  1  Cent.  Dig.  col.  2312,  §§365-370;  1  Decen. 
Dig.  p.  509,  §§  65-65(3). 

Occupancy  by  mistake  —  As  to,  see  Kerr"s  Cyc.  C.  C.  P.  S  321 
note   pars.    82-91. 

Possession  —  By  mistake  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  321  note  pars.  82-91. 
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Same  —  Presumptive  evidence  of  ownership. —  See  Kerr's  Cyc. 
C.   C.  P.   §1963  subd.   11  and  note. 

Same  —  Under  vendor,  is  not  adverse,  wlien. —  See  Kerr's  Cyc. 
C.  C.  P.  §  321  note  pars.  43-49;  1  Cent.  Dig-,  col.  2282,  §§333-357; 
Decen.  Dig.  p.  502,  §§63-63(6). 

Prescription  —  Character  of  possession  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.   §  321   note  pars.   10-14. 

Privity  of  succession  in  occupancy  necessary  to  raise  bar  of 
statute. —  See  Kerr's  Cyc.  C.  C.  P.  §321  note  pars.   110,  111. 

Proof  of  adverse  possession  —  What  constitutes,  payment  of 
taxes. —  See  Kerr's  Cyc.  C.  C.  P.  §  325  and  note. 

Public  lands  —  Possession  of  need  not  be  adverse  to  United 
States. —  See  Kerr's  Cyc.  C.  C.  P.  §318  note  pars  28-31;  also 
§  321    note   pars.    72-74. 

Rents  and  profits  —  Occupancy  by  acquiescence,  cannot  be  re- 
covered.— -See  Kerr's  Cyc.  C.  C.  P.  §  321  note  par.  31. 

Successive  occupancies  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §321 
note   pars.   107-111. 

Tacking-  successive  occupations  —  As  to,  see  Kerr's  Cyc.  C. 
C.   P.    §  321   note   pars.    107,    111. 

Trespass  upon  real  property  —  Action  for  must  be  brought 
within  three  years. —  See  Kerr's  Cyc.  C.  C.  P.  §338  and  note; 
33   Cent.   Dig.  col.   309,   §  143. 

§319.  SUCH  SEIZIN,  WHEN  NECESSARY  IN  ACTION 
OK  DEFENSE  AKISING  OUT  OF  TITLE  TO  OR  RENTS 
OF  REAL  PROPERTY.  No  cause  of  action,  or  defense  to 
an  action,  arising  out  of  the  title  to  real  property,  or  to 
rents  or  profits  out  of  the  same,  can  be  effectual,  unless  it 
appear  that  the  person  prosecuting  the  action,  or  making 
the  defense,  or  under  whose  title  the  action  is  prosecuted,  or 
the  defense  is  made,  or  the  ancestor,  predecessor,  or  gran- 
tor of  such  person  was  seized  or  possessed  of  the  premises 
in  question  within  five  years  before  the  commencement  of 
the  act  in  respect  to  which  such  action  is  prosecuted  or 
defense   made. 

History:      Enacted  ISIarch    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

55  C.  94,  95,  96  (pleaded  as  a  defense;  reversed  on  ground  that 
statute  did  not  commence  to  run  until  issuance  of  patent.  See 
ante  §  318  note  par.  71);  58  C.  21.  23  (pleaded;  case  reversed  be- 
cause of  improper  admission  of  evidence  (hearsay)  and  iniproper 
instruction  to  jury);  63  C.  305,  307  (pleaded  with  §§315,  316, 
318.  320);   65  C.   116,  3  P.  408   (pleaded;  proof  failed  to  make  out. 
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See  ante  §318  note  par.  27);  66  C.  105,  111,  4  P.  1096  (pleaded; 
case  turned  on  other  points);  67  C.  332,  333,  7  P.  753  (pleaded 
with  special  defense;  judgrment  for  plaintiff  on  pleadings  re- 
versed. See  ante  §318  note  pars.  84-88);  68  C.  348,  3.51,  9  P. 
305,  308  (construed);  9  P.  841.  842  (applied);  69  C.  129,  130,  10 
P.  276  (cited):  71  C.  38,  39,  11  P.  802  (cited);  71  C.  338,  346, 
348,  12  P.  246,  249,  250  (cited);  72  C.  267,  269,  13  P.  685,  686 
(pleaded  as  a  defense  in  connection  with  §318);  73  C.  291.  294 
(applied),  14  P.  874,  875;  77  C.  257,  258,  19  P.  429  (cited);  80  C. 
462,  465  (held  not  applicable  in  action  to  quiet  title);  22  P. 
284,  285;  83  C.  279.  287,  23  P.  386,  388  (referred  to);  84  C.  541, 
543,  24  P.  307  (pleaded  with  other  sections  of  the  statute  of 
limitations);  84  C.  585,  586,  24  P.  308,  309,  598  (pleaded  with 
other  sections);  85  C.  436,  443,  25  P.  22,  23  (pleaded  with  other 
sections);  86  C.  500,  529  (applied),  24  P.  172,  173,  180,  25  P. 
64,  25  P.  155  (applied);  90  C.  221,  228,  27  P.  198  (pleaded  with 
others;  sufficiency  of  finding-.  See  ante  §318  and  note);  91  C. 
405.  413,  415,  27  P.  1082,  1083,  1084  (pleaded  with  other  sections; 
sufficiency  of  finding);  92  C.  437,  454,  28  P.  580,  584  (demurrer 
properly  sustained  on  ground  action  barred  by  §§  318  and  319), 
29  P.  117.  lis  (pleaded  but  judgment  for  plaintiff  afl^rmed:  re- 
hearing granted:  again  affirmed  in  96  C.  462,  465,  31  P.  561), 
29  P.  780,  781  (applied):  31  P.  578  (pleaded  with  §318  ante: 
sustained  by  evidence),  31  P.  1114  (referred  to);  99  C.  612,  614. 
37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of  limitation);  109  C. 
268.  269,  275,  41  P.  1083  (pleaded  and  referred  to  by  court); 
112  C.  437.  441.  44  P.  738  (pleaded  with  §318;  not  sustained  by 
evidence):  117  C.  56,  57,  48  P.  987  (pleaded  with  §  318  ante;  sus- 
tained): 119  C.  311.  312,  51  P.  536  (pleaded  with  other  sections: 
not  sustained  by  evidence);  122  C.  152,  157,  54  P.  726  (applied 
with  SS316,  318);  124  C.  442,  449,  5  P.  457  (pleaded  by  reference 
sufficient);  125  C.  253,  259,  57  P.  994  (pleaded  with  other  sec- 
tions: not  supported  by  evidence):  129  C.  8,  9,  61  P.  947  (demur- 
rer founded  on  this  and  other  sections,  sustained);  132  C.  77, 
78,  64  P.  90  (pleaded  with  §318;  s,ustained) ;  132  C.  115,  117. 
64  P.  113  (cited,  action  to  quiet  title);  138  C.  223,  229,  230,  71 
P.  337,  338  (special  statute  of  March  5,  1864,  regarding  actions 
under  Van  Ness  Ordinance,  repealed  by  enactment  of  §§  318, 
319,  321);  144  C.  19.  45,  77  P.  712  (applied);  148  C.  431,  432, 
83  P.  1008  (applied);  4  C.  A.  671,  673,  88  P.  994  (cited  with 
§318);  149  U.  S.  662,  676,  37  L.  ed.  890,  895,  13  Sup.  Ct.  Rep. 
985,   1041    (applied   with    §318,   343,    738). 

As   to  adverse  possession,  see   Kerr's  Cyc.   C.   C.   P.    §  318   note 
pars.   20-34. 

"Action" — Includes    a    special    proceeding    of    a    civil    luiturp. 
under  this  section. —  See  Kerr's  Cyc.  C.  C.  P.  §  363  and  note. 

Pleading  —  By    reference   to   the   section    merely,   as   provided 
In  §  458  post. —  See  Kerr'.s  Cyc.  C.  C.  P.  §  318  note  pars.  78,  79. 
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§320.  ENTRY  ON  REAL  ESTATE.  No  entry  upon  real 
estate  is  deemed  sufficient  or  valid  as  a  claim,  unless  an 
action  be  commenced  thereupon  within  one  year  after  making 
such  entry,  and  within  five  years  from  the  time  when  the 
right  to  make   it  descended   or   accrued. 

History:      Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.   for  6  pars,  annotation. 

63  C.  305,  307  (pleaded  with  other  sections;  offer  of  proof  not 
sufficient  to  establish);  66  C.  105,  111,  4  P.  1096  (pleaded  with 
other  sections;  proof  not  sufficient  to  sustain);  99  C.  612,  614. 
37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of  limitations);  109 
C.  268,  269,  41  P.  1083  (pleaded  with  other  sections,  sustained); 
125  C.  253,  259,  57  P.  994  (pleaded  with  other  sections;  evidence 
did  not  support). 

As  to  preservation  of  accrued  rights  by  the  codes,  see  Kerr's 
Cyc.  C.  C.  P.  §  8  and  note. 

Action  includes  proceedings  of  a  civil  nature. —  See  Kerr's 
Cyc.  C.  C.  P.   §  363  and  note. 

For  history  of  original  statute  of  limitations  for  this  state, 
see  Kerr's  Cyc.  C.  C.  P.  §  315  note  pars.  19-21. 

§321.  POSSESSION,  WHEN  PRESUMED.  OCCUPATION 
DEEMED  UNDER  LEGAL  TITLE,  UNLESS  ADVERSE.     In 

every  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof,  the  person  establishing  a  legal  title  to  the 
property  is  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law, 

[Occupancy  deemed  under  legal  title,  unless  adverse.] 
And  the  occupation  of  the  property  by  any  other  person 
is  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appear  that  the  property  has  been 
held  and  possessed  adversely  to  such  legal  title,  for  five 
years  before  the  commencement  of  the  action. 
History:      Enacted  March   11,   1872. 

See  Kerr's  Cyc.   C.  C.  P.  for  123  pars,  annotation. 

63  C.  261,  267  (in  dis.  op.  of  McKee,  J.,  as  a  presumption  that 
must  be  overcome  bj--  proof  under  this  and  other  sections);  63 
C.  586,  595  (applied),  49  A.  R.  100;  65  C.  443,  444,  4  P.  419.  420 
(pleaded  with  other  sections);  71  C.  338,  348,  12  P.  246,  249,  250 
(cited  in  dis.  op.  of  McKee,  J.);  83  C.  279,  287,  23  P.  386,  388 
(cited   by   court   in    opinion);    99    C.    612,   614,    37    A,    S.    87,    34    P. 
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335  (cited  as  to  statutes  of  limitation);  103  C.  89,  90,  36  P. 
1009  (cited  by  court  in  opinion);  109  C.  268,  269,  41  P.  1083 
(pleaded  witli  other  sections);  70  P.  8,  9  (applied);  138  C.  223, 
229-230,  71  P.  337  (cited  by  court  in  discussing  effect  of  find- 
ings below,  and  as  to  special  laws  of  limitation  relative  to 
Van  Ness  Ordinance):  144  C.  19,  45,  77  P.  712  (applied);  146  C. 
63,   67,  79  P.   739    (applied). 

As  to  adverse  possession  against  patentee,  see  Kerr's  Cyc. 
C.  C.  P.  §  318  and  note. 

As  to  constructive  possession,  see  Kerr's  Cyc.  C.  C.  P.  §  323 
note   to   subd.    4. 

As  to  doctrine  of  constructive  notice,  see  Kerr's  Cyc.  C.  C.  P. 
§  321  and  note  pars.    19,   20  and  Kerr's  Cyc.   C.   C.   §  19   and  note. 

As  to  good  faith  required  in,  see  Kerr's  Cyc.  C.  C.  P.  §  323 
and  note;  1  Cent.  Dig.  col.  2409,  §§  488-500;  1  Decen.  Dig.,  p.  543, 
§84. 

As  to  horizontal  cleavage,  see  Kerr's  Cyc.  C.  C.  P.  §  318  par. 
145. 

As  to  kinds  of  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P. 
•  §  322  and  note. 

As  to  Mexican  and  Spanish  land  grants,  see  Kerr's  Cyc. 
C.  C.  P.  §  318  and  note. 

As  to  nature  of  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P. 
§  318    note    pars.    23-25. 

As  to  nature  of  occupancy  in  adverse  possession,  see  Kerr's 
Cyc.  C.  C.  P.  §  318   note  pars.   23-25. 

As  to  payment  of  taxes,  necessity  for  showing  of,  see  Kerr's 
Cyc.  C.  C.  P.   §  325  and  note. 

"Action" — Includes  special  proceedings  of  a  civil  nature. — 
See  Kerr's  Cyc.  C.  C.  P.  §  363  and  note. 

Adverse  possession. —  See  Kerr's  Cyc.  C.  C.  P.  §§322-325  and 
notes. 

Color  of  title  gives  constructive  possession. —  See  Kerr's  Cyc. 
C.  C.  P.  §  322  and  note. 

Forcible  entry  —  One  year's  possession  liy  defendant. —  See 
Kerr's  Cyc.  C.  C.  P.   §  1172  and  note. 

Kinds  of  possession — As  to,  see  Kerr's  Cyc.  C.  C.  P.  §322 
and  note. 

Payment  of  taxes  in  adverse  possession  fully  treated  in  Kerr's 
Cyc.  C.  C.  P.  §  325  note. 

Rents  and  profits  of  premises  during  occupancy. —  See  Kerr's 
Cyc.  C.  C.  P.   §  318  and  note. 

Title  by  prescription  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §318 
and  note. 

Title  not  necessary  when  possession  and  right  growing  out 
of  it  merely  are  in  dispute. —  See  Kerr's  Cyc.  C.  C.  P.  §  318  and 
note  pars.   28-31. 
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§322.  OCCIPATIOX  UNDER  WRITTEN  INSTROIENT 
OR  JUDGMENT,  WHEN  DEEMED  ADVERSE.  When  it 
appears  that  the  occupant  or  those  under  whom  he  claims, 
entered  into  the  possession  of  the  property  under  claim  of 
title,  exclusive  of  other  right,  founding  such  claim  upon  a 
written  instrument,  as  being  a  conveyance  of  the  property 
in  question,  or  upon  the  decree  or  judgment  of  a  com- 
petent court,  and  that  there  has  been  a  continued  occupa- 
tion and  possession  of  the  property  included  in  such  instru- 
ment, decree,  or  judgment,  or  of  some  part  of  the  property, 
under  such  claim,  for  five  years,  the  property  so  included 
is  deemed  to  have  been  held  adversely,  except  that  when  it 
consists  of  a  tract  divided  into  lots,  the  possession  of  one 
lot  is  not  deemed  a  possession  of  any  other  lot  of  the  same 
tract. 

History:      Enacted   March   11,    1872. 

See  Kerr's  Cyc.  C.  C.   P.  for  67  pars,  annotation. 

63  C.  150,  153  (applied  by  court);  63  C.  586,  595,  49  A.  R.  100 
(cited  by  court  in  discussion  of  elements  of  adverse  posses- 
sion); 65  C.  443,  444,  445.  4  P.  419,  420  (cited  by  court  as  con- 
clusive under  finding);  4  P.  632,  633  (cited);  66  C.  105,  111,  4  P. 
1096  (pleaded;  not  sustained);  67  C.  663,  8  P.  595  (pleaded;  not 
sustained);  68  C.  590,  592,  10  P.  203,  204  (cited  by  McKee,  J., 
in  dis.  op.);  71  C.  338,  348,  12  P.  246,  250  (cited  in  dis.  op.  of 
McKee,  J.);  73  C.  291,  294,  14  P.  874,  875  (bar  under  found  by 
trial  court;  reversed);  74  C.  11,  16,  15  P.  431,  434  (cited  by 
court  as  embodj-ing:  rule  as  to  entry  upon  a  part  of  a  tract 
under  color  of  title);  77  C.  485,  487.  11  A.  S.  299,  20  P.  66,  67 
(cited  by  court);  84  C.  541,  543,  24  P.  307  (pleaded,  trial  court 
failed  to  find  on;  reversed);  85  C.  436,  443,  25  P.  22,  23  (a 
ground  of  motion  for  nonsuit  at  close  of  plaintiff's  case;  denial 
affirmed):  86  C.  500,  529,  24  P.  172,  180,  25  P.  64  (pleaded  as 
bar:  disallowed  because  there  had  been  no  adverse  possession), 
25  P.  155  (applied);  92  C.  665,  667,  668,  28  P.  686.  687  (evidence 
declared  to  make  prima  facie  defense  under);  97  C.  21,  26.  31 
P.  1110  (effect  of  provision  of  section  discussed);  97  C.  270. 
273,  32  P.  231.  232  (plea  of  disallowed);  97  C.  373.  378,  32  P. 
444,  445  (pleaded;  not  sustained);  99  C.  612.  614,  37  A.  S.  87, 
.".4  P.  335  (cited  as  to  statutes  of  limitation);  109  C.  268,  269, 
41  P.  1083  (pleaded  with  other  sections:  sustained);  132  C.  115. 
123,  64  P.  113,  114  (pleaded:  not  sustained  —  see  par.  55  this 
note);  139  C.  94,  102,  72  P.  713  (instruction  sufficiently  covered): 
144    C.    19,    45,    77    P.    712    (applied);    144    C.    578,    596.    77    P.    1113 
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(construed  and  applied  in  connection  with  §324  post);  7  C.  A. 
43,  93  P.  396,  399  (applied);  5  F.  404,  410,  412  (erroneously 
cited  for  C.  C). 

As  to  constructive  possession,  see  Kerr's  Cyc.  C.  C.  P.  §  321 
note  pars.  64-71;   §  323  subd.   4  and  note. 

Color  of  title  gives  constructive  possession. —  See  Kerr's  Cyc. 
C.  C.  P.   §  323  subd.   4  and  note. 

Entry  not  under  written  instrument  —  As  to,  see  Kerr's  Cyc. 
C.    C.    P.    §  325   and   note. 

Good  faith  is  required. —  See  Kerr's  Cyc.  C.  C.  P.  §322  note 
pars.  24,  25;  also  §321   note  par.   27. 

S323.  ^VHAT  COSTITUTES  ADVERSE  POSSESSION 
UNDER  WRITTEN  INSTRUMENT  OR  JUD(J3IENT.    For  the 

purpose  of  constituting  an  adverse  possession  by  any  person 
claiming  a  title  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  liave  been  possessed 
and  occupied  in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  pasturage,  or  for  the  ordinary  use  of  the 
occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the  usual 
course  and  custom  of  the  adjoining  country,  shall  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the 
part   improved   and   cultivated. 

HiKtory:      Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.   for  59  pars,   annotation. 

63  C,  150,  153  (pleaded  with  other  sections:  sustained);  63  C. 
586,  595,  49  A.  R.  100  (cited  in  discussing  essentials  of  adverse 
possession);  65  C.  116,  119,  120,  3  P.  408  (referred  to  in  dis- 
cussion); 65  C.  443,  444,  4  P.  419,  420  (pleaded  with  other  sec- 
tions: sustained  as  to  §322  ante);  4  P.  632,  633,  634  (cited): 
67  C.  663,  8  P.  595,  596  (cited  with  §§315,  316,  318  —  miscited  as 
§332);  fiS  C.  348,  349,  351,  352,  9  P.  305,  308  (pleaded  by  refer- 
ence with  other  sections;  evidence  under  discussed);  68  C. 
590.  592,  10  P.  203,  204  (void  tax-deed  admissil)le  to  show  entry 
under  this  section;  McKee,  J.,  dis.  op.);  71  C.  338,  348,  12  P. 
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246,  250  (cited  in  dls.  op.  of  McKee,  J.);  74  C.  11,  16,  15  P.  431, 
434  (discussed  in  opinion);  83  C.  279,  287,  23  P.  386,  388  (re- 
ferred to  by  court  with  other  sections  in  discussion);  84  C. 
541,  543,  24  P.  307  (pleaded  with  other  sections;  sustained); 
92  C.  665,  668,  28  P.  686,  687  (§318  ante  pleaded;  evidence  held 
to  establish  §323  subd.  3  ante);  94  C.  653,  662,  28  A.  S.  151, 
30  P.  1  (finding  of  trial  court  under  subd.  3  reversed);  99  C. 
612,  614,  37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of  limita- 
tion); 107  C.  102,  106,  40  P.  25  (pleaded;  sustained);  128  C. 
181,  187,  60  C.  677,  679  (cited  by  court);  128  C.  455,  458,  60  P. 
1037  (cited  by  court);  133  C.  78,  79,  65  P.  320  (cited  by  court); 
139  C.  94,  102,  72  P.  713  (portions  of  section  applicable  suffi- 
ciently covered  in  instruction);  144  C.  578,  596,  77  P.  1113 
(construed  and  applied  with  §322  ante);  146  C.  160,  162,  79  P. 
869  (applied);  148  C.  431,  434,  83  P.  1008  (subd.  1  applied); 
151  F.  376,  394  (applied  in  Oakland  water-front  case,  showing 
when  a  tract   of  land   is   not   "  inclosed  "). 

As  to  necessity  for  and  effect  of  inclosing  the  land,  see  Kerr's 
Cyc.  C.  C.  P.  §§323,  324  and  notes;  also  1  Cent.  Dig.  col.  2100, 
§§99-105;    1   Decen.   Dig.   p.   453,   §19. 

Acts  raising  cause  of  action  are  necessary  to  set  statute  run- 
ning.—  See  Kerr's  Cyc.  C.  C.  P.  §  318  note  par.  45. 

§  324.  PREMISES  ACTUALLY  OCCUPIED  UNDER  CLAIM 
OF  TITLE  DEEMED  TO  BE  HELD  ADVERSELY.  Where 
it  appears  that  there  has  been  an  actual  continued  occupation 
of  land,  under  a  claim  of  title,  exclusive  of  any  other  right, 
but  not  founded  upon  a  written  instrument,  judgment,  or 
decree,  the  land  so  actually  occupied,  and  no  other,  is 
deemed  to  have  been  held  adversely. 

History:     Enacted  March   11,   1872. 

See  Kerr's  Cyc.   C.  C.  P.  for   18  pars,   annotation. 

63  C.  586,  595,  49  A.  R.  100  (referred  to  by  court  in  discus- 
sion); 83  C.  279,  287,  2'3  P.  386,  388  (pleaded  and  referred  to 
by  court  in  discussion);  84  C.  541,  543,  24  P.  307  (cited.);  89  C. 
196,  201,  26  P.  802  (referred  to  by  court  in  discussion);  91  C. 
358.  361,  27  P.  742  (cited);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335 
(cited  as  to  statutes  of  limitation);  128  C.  181,  187,  60  P.  677 
(referred  to  as  establishing  plaintiff's  right);  144  C.  578,  596, 
77  P.  1113  (construed  and  applied  with  other  sections);  153  C. 
15.  94  P.  97,  98  (applied);  4  C.  A.  276,  280,  287,  87  P.  553  (ap- 
plied  with    §  325). 

As  to  adverse  possession  of  public  road,  see  Kerr's  Cyc. 
C.    C.    P.    §  318    note   pars.    194,    195. 
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As  to  necessity  for  inclosing,  see  Kerr's  Cyc.  C.  C.  P.  §  323 
and   note;   ante   §  323   and  note. 

Actual  occupancy  adverse  under  claim  of  title  for  period  pre- 
scribed necessary. —  See  Kerr's  Cyc.  C.  C.  P.  §312  and  note; 
also  Kerr's  Cyc.   C.  C.   §  1007  and  note. 

Grazing  land  —  Inclosing  pasturage. —  See  Kerr's  Cjc.  C.  C.  P. 
§  323   note  pars.   13-23;   also  Kerr's  Cyc.  Pol.   C.   §  3495  and   note. 

Prescription  —  Title  by  —  As  to,  see  Kerr's  Cyc.  C.  C.  §1007 
and  note;  1  Cent.  Dig.  col.  2030  et  seq.;  1  Cent.  Dig.  col.  2066, 
§§  58-64;   1   Decen.  Dig.  pp.  424  et  seq.;  1  Decen.  Dig.  p.  441,  §  10. 

§325.  WHAT  CONSTITUTES  ADVERSE  POSSESSION 
UNDER  CLAIM  OF  TITLE  NOT  WRITTEN.  For  the  purpose 
of  constitutiug  an  adverse  possession  by  a  person  claiming 
title,  not  founded  upon  a  written  instrument,  judgment,  or 
decree,  land  is  deemed  to  have  been  possessed  and  occupied 
in  the  following  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

[Actual  iK)ssess<ion  and  payment  of  taxes.]  Provided,  how- 
ever, that  in  no  case  shall  adverse  possession  be  considered 
established  under  the  provision  of  any  section  or  sections 
of  this  code,  unless  it  shall  be  shown  that  the  land  has  been 
occupied  and  claimed  for  the  period  of  five  years  continu- 
ously, and  the  party  or  persons,  their  predecessors  and 
grantors,  have  paid  all  the  taxes,  state,  county,  or  municipal, 
which  have  been  levied  and  assessed  upon  such  land. 

Ilistorj-:  Enacted  Marcli  11,  1872:  amended  April  1,  1878, 
Code  Anidts.  1877-8,  p.  99;  by  Code  Commission,  Act  Marcli  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  124,  act  held  unconstitutional, 
see  history.  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for   66  pars,  annotation. 

54  C.  547,  553  (read  to  jury  and  commented  on  by  trial  court); 
r>9  C.  288,  289  (amendment  referred  to  and  effect  discussed); 
59  C.  568,  579  (referred  to  by  court  in  discussion  of  questions 
excluded  by  trial  court);  63  C.  9,  11  (referred  to  as  governing); 
63  C.  261,  264,  267,  268  (construed);  63  C.  586,  593,  595.  49  A.  R. 
100  (cited  by  court  in  discussion  of  elements  of  adverse  pos- 
session); 65  C.  56,  57,  2  P.  Til  (cited  as  controlling  case); 
65  C.  439,  440,  4  P.  443  (cited  as  controlling);  68  C.  348.  352, 
9  P.  305  (construed);  68  C.  618,  622,  10  P.  183,  185  (cited  as 
controlling);    69   C.    129,   132,    10   P.   276    (controlling);    70   C.    395, 
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396,  11  P.  742  (proviso  controlling);  71  C.  338,  348,  12  P.  246, 
250  (cited  by  court  with  other  sections);  71  C.  456,  459,  12  P. 
491  (proviso  cited  in  discussing  elements  of  adverse  possession); 
71  C.  470,  478,  12  P.  480,  484  (cited  as  authority  for  ruling  on 
evidence);  71  C.  456,  459.  12  P.  491,  492  (applied);  72  C.  376, 
378,  14  P.  24,  25  (cited  by  court  in  passing  on  instructions); 
73  C.  191,  192,  14  P.  674  (requirements  before  proviso);  73  C. 
193,  195.  14  P.  831  (cited  in  ruling  on  pleading) ;  74  C.  11,  19, 
15  P.  431,  435  (proviso  not  applicable);  75  C.  117,  123,  17  P. 
65,  68  (proviso  not  controlling,  when);  77  C.  300,  303,  19  P.  519, 
521  (applied);  79  C.  587,  589,  21  P.  1099,  1100  (proviso  referred 
to  and  discussed  in  connection  witli  private  ditch);  83  C.  279, 
287,  23  P.  386,  388  (pleaded  w^th  other  sections);  84  C.  541, 
543,  24  P.  307  (pleaded  with  §§  318,  319,  322,  323,  324;  trial  court 
failed  to  find  on,  reversed);  85  C.  622,  629,  24  P.  793,  795  (pro- 
vision controlling);  89  C.  196,  199,  201,  26  P.  801,  802  (con- 
strued); 89  C.  535,  538,  23  A.  S.  500,  26  P.  1097  (pleaded  with 
other  sections);  91  C.  358,  360,  361,  27  P.  742,  743  (proviso  con- 
strued); 97  C.  266,  269,  270,  32  P.  173  (proviso  referred  to  as 
controlling);  97  C.  270,  274,  32  P.  231.  232  (applied);  99  C.  612, 
614,  37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of  limitation); 
99  C.  672,  675,  34  P.  509  (proviso  construed);  103  C.  89,  90,  36  P. 
1009  (proviso  construed);  107  C.  309,  316,  40  P.  423  (pleaded; 
proof  insufficient);  109  C.  12,  41  P.  781  (proviso  controlling); 
109  C.  268,  272,  41  P.  1083  (pleaded;  not  sustained);  114  C. 
283,  285,  287,  288,  46  P.  84  (proviso  controlling);  114  C.  295, 
299,  46  P.  2  (pleaded;  not  sustained  by  evidence);  117  C.  140, 
149,  48  P.  1025  (referred  to  by  court  in  discussion);  119  C. 
18,  22,  50  P.  925  (proviso  controlling);  120  C.  332,  334,  338,  340, 
52  P.  828  (proviso  construed);  121  C.  55,  73,  53  P.  421  (cited 
as  controlling);  126  C.  551,  552,  59  P.  133  (cited  in  opinion  mis- 
takingly  for  §326);  128  C.  181,  187,  60  P.  677,  678  (cited  as 
controlling);  (C.  July  19,  1900),  61  P.  934  (controlling);  130  C. 
270,  272,  62  P.  509  (proviso  not  applicable);  132  C.  115,  123, 
64  P.  113,  114  (proviso  cited  as  controlling);  144  C.  578,  596,  77 
P.  1113  (applied  with  other  sections);  146  C.  63,  67,  79  P.  739 
(applied);  148  C.  287,  292,  113  A.  S.  253,  86  P.  36  (cited  with  other 
sections);  152  C.  23,  29,  91  P.  994  (applied);  153  C.  15,  94  P. 
97,  98  (applied  with  §324);  4  C.  A.  276,  280,  281,  282,  87  P. 
553  (applied  with  §324);  6  C.  A.  174,  183,  91  P.  750  ("whether 
adverse  occupant  can  have  land  assessed  to  himself  while  it 
is  assessed  to  the  true  owner,  *  *  *  and  by  paying  this 
double  or  second  tax,  *  *  *  is  a  question  not  satisfactorily 
or  clearly  determined  by  the  supreme  court."  Held  he  cannot, 
where   owner   pays    first,   claim   compliance   with    section). 

Actual   possession.^ — See   Kerr's   Cyc.   C.   C.   P.    §321   and  note; 
§  324   and  note. 
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Adverse  possession. —  See  Kerr's  Cyc.  C.  C.  P.  §321  and  note. 

Color  of  title. —  See  Kerr's  Cyc.  C.  C.  P.   §322  and  note. 

Constructive  possession. —  See  Kerr's  Cyc.  C  C  P.  §324  ami 
note. 

Payment  of  taxes  a  necessary  requisite. —  See  Kerr's  Cyc. 
C.  C.  P.  §325  and  note;  1  Cent.  Dig-,  col.  2427,  §§504-532;  1 
Decen.   Dig-,   p.   544,   §§  86-95. 

Protection  by  a  substantial  inclosure,  either  by  itself  or 
with  other  lands. —  See  ante  §323  and  nole  and  Kerr's  Cyc.  C. 
C.   P.    §§  323,   324   and  notes. 

§326.  RELATION  OF  L.VXDLORD  X^D  TENANT,  AS 
AFFEfTINfi  ADVERSE  POSSESSION.  When  the  relation 
of  landlord  and  tenant  has  existed  between  any  persons,  the 
possession  of  tenant  is  deemed  the  possession  of  the  land- 
lord until  the  expiration  of  five  years  from  the  termination 
of  the  tenancy,  or,  where  there  has  been  no  written  lease, 
nntil  the  expiration  of  five  years  from  the  time  of  the  last 
payment  of  rent,  notwithstanding  that  such  tenant  may  have 
acquired  another  title,  or  may  have  claimed  to  hold  adversely 
to  his  landlord.  But  such  presumptions  cannot  be  made 
after  the  periods  herein  limited. 

History:      Enacted  March    11.   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

54  C.  379,  383  (cited,  but  case  went  off  on  another  point); 
03  C.  150,  153  (cited  -ndth  otiier  sections  in  sustaining  plea  of 
statutory  bar);  66  C.  476,  478,  6  P.  130  (cited  in  argument  by 
court);  G7  C.  387,  393,  7  P.  804  (cited  in  argument  by  court); 
72  C.  307,  310,  13  P.  866,  867  (cited  in  argument  by  court); 
99  C.  612,  614,  37  A.  S.  87,  34  P.  335  (cited  as  to  statutes  of 
limitation);  107  C.  102,  106,  40  P.  25;  114  C.  295,  299,  46  P.  2 
(cited,  not  supported  by  evidence);  126  C.  551,  552,  59  P.  133 
(cited  by  court  in  argument);  (C.  Aug.  28,  1902),  70  P.  8 
(cited  by  court  as  controlling). 

As  to  tenant  denying-  landlord's  title,  soo  Korr's  Cyc.  C.  C.  P. 
§  19G2,  subd.   4   and  note. 

§327.  RUaiT  OF  POSSESSION  NOT  AFFECTED  BY 
DESCENT  CAST.  The  right  of  a  person  to  the  possession 
of  real  property  is  not  impaired  or  affected  by  a  descent 
cast  in  consequence  of  the  death  of  a  person  in  possession 
of  such  ])roperty. 

IIlN<ory:      lOnactcd   March    II.    1S72. 
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See   Kerr's  Cyc.   C.   C.   P.   for   37   pars,   annotation. 

61  C.  557,  597,  599  (cited),  601  (applied);  66  C.  105,  111,  4  P. 
1096  (applied);  91  C.  358,  361,  27  P.  742  (cited  with  other  sec- 
tions); 99  C.  612,  614,  37  A.  S.  87,  34  P.  335  (cited  as  to  statutes 
of  limitation);  104  C.  451,  453,  38  P.  311  (cited  by  court);  109  C. 
268,  275,   41  P.   1083    (cited). 

As  to  absence  from  the  state,  see  Kerr's  Cyc.  C.  C.  P.  §  351 
and  note. 

As  to  successive  disabilities,  see  Kerr's  Cyc.  C.  C.  P.  §358 
and  note. 

As  to  suspension  of  running  of  statute  by  war,  see  Kerr's 
Cyc.  C.  C.  P.  §  354  and  note. 

Joint  cause  of  action  against  several  —  Absence  of  one  from 
state  —  Effect  on  others  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §351 
and  note. 

§  328.  CERTAIN  DISABILITIES  EXCLUDED  FROM  TIxlIE 
TO  COMMENCE  ACTIONS.  If  a  person  entitled  to  commence 
an  action  [1]  for  the  recovery  of  real  property,  or  [2]  for 
the  recovery  of  the  possession  thereof,  or  [3]  to  make  any 
entry  or  defense  founded  on  the  title  to  real  property,  or 
[4]  to  rents  or  services  out  of  the  same,  is,  at  the  time  such 
title   first   descends   or   accrues,   either: 

1.  Under   the   age   of   majority; 

2.  Insane; 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a   criminal   offense,  for  a  term   less   than   life; 

The  time,  not  exceeding  twenty  years,  during  which  such 
disability  continues  is  not  deemed  any  portion  of  the  time  in 
this  chapter  limited  for  the  commencement  of  such  action, 
or  the  making  of  such  entry  or  defense,  but  such  action 
may  be  commenced,  or  entry  or  defense  made,  within  the 
period  of  five  years  after  such  disability  shall  cease,  or 
after  the  death  of  the  person  entitled,  who  shall  die  under 
such  disability;  but  such  action  shall  not  be  commenced,  or 
entry  or  defense  made,  after  that  period. 

History:  Enacted  March  11,  1872;  amended  March  18,  1903 
(Stats,  and  Code  Amdts.  1903,  p.  177),  by  omitting  the  clause: 
"or,  4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense;  "  and  by  adding  after  the  words  "The  time," 
commencing  last  paragraph,   the   words   "  not  exceeding  twenty 
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years";  amended  by  Code  Commissioners,  Act  Marcli  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  124,  lield  unconstitutional,  see  liis- 
tory,   §  4   ante. 

61  C.  557,  597,  599,  601  (applied);  66  C.  105,  111,  4  P.  1096 
(applied  with  §§318,  319,  320,  322,  343,  1806,  1573),  5  P.  80 
(applied);  66  C.  514,  516,  6  P.  384,  385  (applied  in  action  for 
trespass  but  erroneously  cited  for  §338);  99  C.  612,  614.  37 
A.  S.  87,  34  P.  335  (cited  as  to  statutes  of  limitation);  104  C. 
451,  453,  38  P.  311  (applied  in  action  involving-  tax  titlet ;  109 
C.   268,   275,  41   P.   1083    (applied   with   §§  318,  319). 

Absence  from  the  state  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  351    and  note. 

Disabilities  —  Successive  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  353  and   note. 


CHAPTER    III. 

THE    TIME    OF    COMMENCING    ACTIONS   OTHER    THAN    KOH 
THE    RECOVERY    OF    REAL    PROPERTY. 

["The  sections  of  the  Code  of  Civil  Procedure  from  u35  to 
348  inclusive,  being  Chapter  3,  Title  II,  Part  II,  prescrilje  the 
period  within  which  'actions  other  than  for  the  recovery  of 
real  property'  may  be  commenced." — City  of  San  Francisco  vs. 
Luning-,  73  Cal.  610,  611,  15  Pac.  Rep.  311.] 

§  335.     Periods  of  limitation  prescribed. 

§  336.     Within  five  years. 

§  337.     Within  four  years. 

§338.     Within  three  years. 

§  339.     Within  two  years. 

§  340.     Within  one  year. 

§.341.     Within   six  months. 

§  342.     Same.      [Actions  against  county  on   rejected  claim.] 

§  343.     Actions   for   relief   not   hereinbefore   provided    for. 

§  344.     Where  cause  of  action   accrues  on  mutual  acc'ount. 

§  345.     Actions    by    the    people    subject    to    limitations    of    this 
chapter. 

§  340.     Action    to    redeem    inorlgnse,    without    account    of    rents 
and  profits. 

S  :M7.      Same.     When  some  of  mnrtgagei-s  not   entitled  to  redeem. 

§  348.      No    limitations    where    money    or    pruiietly    deposited    in 
bank. 

§34!).     Time    for    commencing    actions    under    "local     improve- 
ment "   act   of    1901. 
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h       §335.     PERIODS    OF    LIMITATION    PRESCRIBED.      The 

periods   prescribed   for   the    commencement   of   actions    other 
than  for  the  recovery  of  real  property,  are  as  follows: 
History:      Enacted  March    11,    1872. 

See  Kerr's  Cyc.   C.   C.   P.   for   8  pars,   annotation. 

64  C.  80,  82  (miscited  for  §385),  28  P.  114  (correctly  given) ; 
68  C.  353,  355,  9  P.  420  (referred  to  by  court);  71  C.  513,  529, 
12  P.  570,  579  (referred  to  and  discussed  by  court);  73  C.  610, 
611,  15  P.  311  (referred  to  with  subsequent  sections,  as  fixing 
period  of  limitation  in  "  actions  for  the  recovery  of  real  prop- 
erty"); 99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to 
statutes  of  limitation);  112  C.  437,  444,  44  P.  738  (section  con- 
strued): 121  C.  194,  198,  53  P.  563  (referred  to  in  discussing 
nature  of  finding);  144  C.  246,  248,  249,  77  P.  905  (applied  with 
§§312,  337);  150  C.  624,  625,  89  P.  599  (subd.  2  applied  in  action 
for  trespass). 

§336.     WITHIN  FIVE  YEARS.     Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States  or  of  any  state  within  the  United  States. 

2.  An  action  for  mesne   profits   of  real   property. 

History:  Enacted  March  11,  1872;  amended  INIarch  24.  1874, 
Code  Amdts.   1873-4,  p.   291. 

See  Kerr's  Cyc.  C.  C.  P.  for  35  pars,  annotation. 

54  C.  273,  274  (cited  by  court  in  fixing  date  from  wliich 
statute  runs);  54  C.  302,  304  (pleaded  with  other  sections  as 
bar;  not  upheld);  68  C.  353,  355,  358,  9  P.  420  (urged  with  other 
sections  as  bar;  not  sustained);  72  C.  363,  365,  14  P.  88,  89 
(urged  with  other  sections  as  ground  of  demurrer;  sustained 
on  §343  post);  22  P.  142,  143  (applied  with  §§337-340  in  an 
action  for  damages);  83  C.  279,  287,  23  P.  386,  388  (cited  by 
court  with  other  section  as  to  time  in  which  patentee  may 
bring  suit  for  mesne  profits);  90  C.  64,  67,  25  A.  S.  100,  27  P. 
30  (cited;  not  control  in  foreign  judgment);  99  C.  167,  171,  37 
A.  S.  45,  33  P.  864  (cited  by  court  as  controlling);  99  C.  612, 
614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of  limita- 
tion); 103  C.  204,  207,  37  P.  218  (cited  as  controlling);  (C.  Sept. 
26,  1896),  46  P.  169,  171,  673  (construed);  115  C.  170,  17^,  46  P. 
923  (cited  as  controlling);  120  C.  482,  52  P.  818  (pleaded;  sus- 
tained); 127  C.  506,  508,  59  P.  944  (pleaded  with  other  sections; 
sustained);  128  C.  335,  338,  60  P.  977  (cited  by  court  as  con- 
trolling); 130  C.  654,  655,  63  P.  64  (pleaded;  not  sustained  be- 
cause   did    not    apply);     (C.    March    22,    1901),    64    P.    408     (con- 
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struing);  134  C.  467,  86  A.  S.  290,  66  P.  580  (construed  as  to 
when  statute  begins  to  run  on  judgment);  139  C.  6,  9,  72  P. 
337  (construed):  (C.  April  10,  1906),  84  P.  443  (applied  to  action 
on  justice's  judgment):  151  C.  488,  491,  494,  91  P.  330  (applied 
in  action  to  enforce  judgment):  2  C.  A.  659,  662,  84  P.  466,  468 
(applied  in  order  enforcing  judgment);  3  C.  A.  80,  81,  82,  84 
P.  413  (applied  in  action  on  judgment);  150  P.  759  (the  statute 
liegins  to  run  against  an  action  upon  a  judgment  after  the 
lapse  of  the  period  within  which  an  appeal  may  he  taken 
therefrom). 

Foreign  limitation  —  Bar  to  action  when. —  See  Kerr's  Cyc. 
C.  C.  P.  §  361  and  note. 

Same  —  Necessity  of  pleading  and  manner  of  pleading. —  See 
9  PI.  &  Pr.  542;   13  PI.  &  Pr.   277;   44  Cent.   Dig.  col.   2995,  §  380. 

§337.     ^VITHIX  FOUR  TEAKS.     Within  four  years: 

1.  All  action  upon  any  contract,  obligation  or  liability 
founded  upon  an  instrument  in  writing  executed  within  this 
state;  provided,  that  wherever  the  time  within  which  any 
such  action  must  be  so  commenced  would  in  any  case  expire 
l)y  the  terms  of  this  section  after  the  first  day  of  June, 
one  thousand  nine  hundred  and  six  and  before  the  first 
day  of  January,  one  thousand  nine  hundred  and  seven,  such 
action  may  be  commenced  at  any  time  before  the  first  day 
of  January,  one  thousand  nine  hundred  and  seven,  with 
the  same  force  and  effect  as  if  commenced  within  four  years 
as   in   this   section   provided. 

2.  An  action  to  recover  a  balance  due  upon  a  mutual,  open 
and   current  account  or  upon  an  open  book  account. 

lli.xtory:  Enacted  March  11,  1872;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  291;  June  3,  1906,  Stats,  and  Amdts.  1906. 
p.  5,  by  changing  "  in  this  state  "  to  "  witliin  this  state,"  and 
adding  matter  after  word  "state";  amended  March  19.  1907, 
Stats,   and  Amdts.   1907,   p.    599. 

See  Kerr's  Cyc.  C.  C.  P.  for  159  pars,  annotation. 

54  C.  228,  231  (demurrer  based  on  properly  overruled):  59  C. 
142,  145  (cross-complaint  not  barred  by);  60  C.  530,  531.  532, 
G  P.  390  (construed  as  to  computati/in  of  time):  66  C.  645,  648, 
649,  6  P.  732,  4  P.  689  (cause  barred  by),  8  P.  1  (plea  of  sus- 
tained); 70  C.  412,  416,  11  P.  748,  750  (properly  pleaded  in  bar); 
70  C.  507.  510.  11  P.  777,  778  (construction);  72  C.  544.  545,  14  P. 
204    (pica    of   not    sustained);    74    C.    478,   479.    16   P.    252    (plea    of 
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with  §312  not  sustained);  75  C.  271,  272,  274,  17  P.  225,  226 
(plea  of  not  sustained);  76  C.  606,  607,  18  P.  776,  777  (con- 
strued); 18  P.  866,  867,  868,  869  (plea  of  sustained);  79  C.  84, 
89,  12  A.  S.  134,  21  P.  554,  555  (cited  as  controlling),  22  P. 
171,  173  (plea  of  not  sustained  in  action  on  official  bond),  22  P. 
203,  204,  205  (cited  by  court  in  discussion);  81  C.  334,  337,  22  P. 
682,  6  L.  591  (plea  of  sustained),  22  P.  683,  685  (special  plea  of, 
when  a  complete  defense);  82  C.  32,  33,  22  P.  878  (plea  of  sus- 
tained); 82  C.  209,  210,  22  P.  1137,  1138  (pleaded  with  other  sec- 
tions by  demurrer;  not  sustained);  82  C.  250,  261,  23  P.  127, 
130  (motion  for  nonsuit  under  denied  because  pleaded  to  two 
only  of  three  counts);  91  C.  405,  413,  415,  426,  427,  27  P.  1082, 
1083,  1084  (pleaded  with  other  sections);  91  C.  492,  502,  505, 
27  P.  775,  776  (plea  of  with  other  sections  sustained);  93  C. 
555,  557,  29  P.  232  (demurrer  based  on  sustained);  94  C.  357, 
359,  29  P.  774,  775  (plea  of  sustained);  33  P.  1109,  1111  (plea  of 
sustained);  34  P.  Ill  (plea  of  sustained);  99  C.  503,  506,  509, 
511,  34  P.  219,  221  (plea  of  not  sustained);  99  C.  604,  605,  34  P. 
337  (plea  of  by  unverified  answer  stricken);  99  C.  612,  614,  37 
A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of  limitation);  99 
C.  656,  659,  34  P.  444  (applied);  106  C.  9,  18,  39  P.  43  (cited  by 
court  as  controlling  if  action  founded  on  written  instrument) ; 
108  C.  567,  568,  41  P.  447  (plea  of  sustained);  110  C.  150,  152, 
52  A.  S.  70,  42  P.  576  (plea  of  not  sustained);  110  C.  277,  289, 
42  P.  822  (cited  by  mistake  for  §377);  111  C.  328,  336,  337,  340, 
342,  43  P.  956  (plea  of  sustained);  112  C.  75,  78,  44  P.  469  (cited); 
(C.  April  1,  1896),  44  P.  475  (construed);  114  C.  34,  37,  45  P. 
998  (plea  of  not  sustained  on  appeal);  115  C.  136,  139,  46  P. 
899  (construed);  116  C.  232,  235,  48  P.  72  (construed);  116  C. 
336,  338,  48  P.  220  (construed);  116  C.  355,  356,  48  P.  219  (plea 
of  not  sustained);  116  C.  596,  598,  599,  48  P.  716  (plea  of  not 
sustained);  (C.  Jan.  23,  1897),  47  P.  579  (plea  of  not  sustained); 
(C.  Jan.  27,  1897),  47  P.  684  (construed);  117  C.  1,  5,  7,  59 
A.  S.  153,  48  P.  804  (pleaded  with  other  sections,  sustained); 
121  C.  194,  198,  53  P.  563  (cited  by  court  as  conclusive  of  right); 
121  C.  247,  250,  53  P.  648  (plea  of  sustained);  122  C.  413,  414, 
418,  55  P.  145  (cited  as  to  limitation);  122  C.  535,  539,  55  P. 
579  (cited  as  controlling);  123  C.  264,  265,  55  P.  901  (plea  of 
sustained  on  ground  of  laches);  123  C.  348,  350,  55  P.  1003 
(plea  of  not  sustained);  124  C.  154,  156,  56  P.  896  (pleaded  with 
other  sections,  sustained);  124  C.  442,  449,  57  P.  457  (plea  of 
and  evidence  to  support,  failure  to  find  error);  124  C.  509, 
510,  511,  57  P.  387  (plea  sustained);  127  C.  189,  191,  59  P.  834 
(plea  sustained);  127  C.  528,  529,  530,  60  P.  42  (pleaded;  case 
reversed  because  of  variance);  128  C.  464,  469,  79  A.  S.  56, 
61  P.  64  (pleaded);  same  case,  128  C.  473,  474,  79  A.  S.  63,  61 
P.   67   (pleaded);   128  C.  531,  543,   61  P.   99   (cited  as  controlling); 
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129  C.  367,  375,  62  P.  39  (plea  of  not  sustained);  129  C.  415, 
416,  79  A.  S.  123,  61  P.  1107   (applied  in  foreclosure  proceeding's); 

130  C.  333,  337,  62  P.  569  (construed);  130  C.  654,  656,  63  P.  64 
(action  founded  on  written  contract  and  not  barred);  131  C. 
199,  200,  63  P.  338  (plea  of  sustained);  132  C.  154,  160,  64  P. 
278  (plea  of  not  sustained);  132  C.  195,  196,  64  P.  264  (plea 
of  not  sustained);  132  C.  421,  423,  84  A.  S.  53,  64  P.  705  (de- 
murrer on  overruled);  132  C.  453,  454,  64  P.  713,  1071  (plea  of  not 
sustained);  132  C.  589,  597,  62  P.  257,  312,  65  P.  12,  459  (ursed 
in    argument    of    counsel;    case    reversed);    133    C.    33,    36,    65    P. 

134  (demurrer  based  on  sustained);  134  C.  14,  15,  16,  66  P. 
40  (demurrer  based  on  properly  overruled) ;  134  C.  269,  278, 
66  P.  266,  55  L.  673  (cited  by  McFarland,  J.,  in  dis.  op.);  134  C. 
441,   443,    447,   66   P.    587    (sufficiency   of   finding-   where   pleaded); 

135  C.  256,  258,  67  P.  276  (plea  of  sustained);  136  C.  241,  242, 
68  P.  705  (plea  of  not  sustained);  136  C.  588,  589,  69  P.  297 
(plea  of  sustained);  138  C.  658,  660,  72  P.  154  (demurrer  on 
properly  overruled);  139  C.  314,  316,  73  P.  863  (construed); 
142  C.  471,  473,  475,  76  P.  35  (applied  in  favor  of  wife  in  action 
to  foreclose  joint  mortgage  executed  on  homestead,  husband 
deceased);  144  C.  246,  248,  249,  77  P.  905  (applied  with  §ii  312, 
335):  145  C.  626,  627  (pleaded,  but  not  passed  on,  reversed),  79 
P.  365;  147  C.  614,  617  (applied),  82  P.  370;  148  C.  669,  673,  675 
(applied  with  §339),  113  A.  S.  324,  84  P.  155;  149  C.  599,  601, 
87  P.  83  (applied  in  action  to  enforce  mortgage  executed  by 
guardian);  149  C.  617,  620,  117  A.  S.  157,  87  P.  196  (applied  in 
action  to  quiet  title);  151  C.  102,  104,  90  P.  188  (subds.  1  and  4 
applied  in  action  between  beneficiary  and  trustee);  151  C.  723, 
726,  730,  91  P.  616  (applied  in  action  to  foreclose  mortgage  to 
decedent);  1  C.  A.  228,  81  P.  1113  (applied  in  action  on  note); 
1  C.  A.  284,  285,  81  P.  1123  (applied  in  action  on  note  given  by 
decedent);  1  C.  A.  619,  620,  82  P.  977  (applied  in  action  against 
decedent's  estate);  2  C.  A.  561,  569,  83  P.  1086  (applied  in 
action  for  contribution  on  bond);  3  C.  A.  54,  56,  84  P.  453 
(applied  in  action  to  foreclose  mortgage  given  by  decedent); 
3  C.  A.  109,  110,  84  P.  432  (held  not  applicable  to  action  to 
recover  cost  of  levy  built  on  defendant's  land);  3  C.  A. 
248,  251,  84  P.  1002  (applied  in  an  action  on  coupon  bond); 
3  C.  A.  294,  297,  85  P.  134  (applied  with  §339  subd.  1);  4  C.  A. 
201,  205,  87  P.  467  (applied  to  action  on  check);  4  C.  A.  249, 
250,  87  P.  410  (applied  with  §  339  subd.  1  in  action  for  fruit 
trees  sold);  5  C.  A.  140.  142,  89  P.  877  (applied  in  action  on 
note);  86  F.  975.  982,  983  (construed  with  §339  and  applied  to 
claims  evidenced  by  time  checks);  115  F.  37,  44  (applied  to  an 
action   on   interest  coupons  attaclied  to  municipal  bonds). 

^As    to    extension    of   mortgage   lien    by    renewal    of   debt,    see 
55   L.   673. 
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As  to  where  payable  out  of  a  particular  fund,  see  Kerr's  Cyc. 
C,   C.   P.   §  312   note  par.   S3. 

As  to  where  payment  unprovided  for,  see  Kerr's  Cyc.  C.  C.  P. 
§  312   note   par.    84. 

Absence  from  state  of  obligor  interrupts  tlie  running  of 
statute. —  See  Kerr's  Cyc.  C.  C.  P.  §351  and  note;  33  Cent.  Dig. 
col.   728,   §§439-472:   19  Encyc.   of  L.   228. 

Action  against  principal  barred  also  barred  against  surety. — 
See  Kerr's  Cyc.  C.  C.  P.  §  338  note  pars.  29-33. 

Appeal  —  Undertaking  on  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§337   note  par.    137;   and  Kerr's  Cyc.   C.  C.   P.   §941  and  note. 

Bar  of  statute  does  not  extinguish  debt. —  See  Kerr's  Cyc.  C. 
C.  P.   §312   note  pars.   102,   103. 

Same  —  Does  not  bar  defense. —  19   Encyc.   of  L.    153. 

Same  —  Right  to  set  up  as  counter-claim  or  setoff  is  barred 
by  the  running  of  the  statute,  in  absence  of  statutory  provi- 
sions to  the  contrary. —  33  Cent.  Dig.  col.  389,  §215;  also,  33 
Cent.  Dig.  col.   1214,   §§649-662.     See   19  Encyc.   of  L.   181. 

Conjunctive  demurrer  bad  when  any  ground  not  sustained. — 
See   post   §  430   and  note. 

Demand  note  is  due  anj^  time  after  delivery. —  See  Kerr's  Cyc. 
C.  C.  P.  §337  and  note  pars.  120,  121;  also  §312  note  pars.  35- 
37. 

Executed  out  of  state  —  Contract  being,  this  section  does 
not   govern. — -See  Kerr's  Cyc.   C.   C.   P.    §339  and   note. 

Four  years  limitation  in  those  cases  where  no  other  limita- 
tion provided. —  See  Kerr's  Cyc.   C.   C.   P.   §343  and   note. 

Immigration  commissioner  —  Action  on  bond  —  Limitation  — 
As  to,  see  Kerr's  Cyc.   C.   C.   P.   §  338   note  pars.   35,   36. 

Indemnity  against  "liability"  it  is  otherwise. —  See  Kerr's 
Cyc.  C.  C.   P.   §  312  note  par.  43. 

No  limitation  provided,  action  must  be  brought  within  four 
years. —  See  Kerr's   Cyc.   C.   C.   P.   §343   and   note. 

Recorder  —  Non-payment  of  fees  —  Action  on  bond  —  Limita- 
tion—As to,   see  Kerr's  Cyc.  C.  C.  P.   §338   note  par.   37. 

Swamp-land  fund  —  Action  to  recover  governed  by  this  sec- 
tion.—  See  Kerr's  Cyc.  C.  C.  P.  §338  note  par.  45;  §343  and 
note. 

Undertaking  on  appeal  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  941   and  note. 

Vendor's  lien  —  Action  to  enforce  —  Bar  of  statute  of  limita- 
tions—  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §339  and  note;  §343  and 
note. 

Where  a  limitation  is  not  otherwise  provided,  suit  must  be 
brought  within  four  years. —  See  Kerr's  Cyc.  C.  C.  P.  §343  and 
note. 

Where  guaranty  is  not  in  writing  limitation  is  controlled  by 
§  339   post. 
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§338.     WITHI>   TIIKEE  YEAKS.     Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal    property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud  or  mistake. 

Hl.story:     Enacted  March   11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  138  pars,  annotation. 

1.  Generally. —  52  C.  619,  620  (applied);  59  C.  142,  145,  147 
(plea  of  sustained);  71  C.  72,  73,  12  P.  43  (applied);  71  C.  124, 
125,  126,  12  P.  719  (applied);  72  C.  334,  335,  13  P.  871  (applied); 
73  C.  610,  611  (cited  with  §§339,  343),  15  P.  311;  75  C.  530,  538, 
17  P.  678,  680  (finding  on  plea  of  held  sufficient),  21  P.  1133 
(plea  of  not  sustained),  22  P.  170,  171  (demurrer  founded  on 
sustained);  81  C.  334,  337,  22  P.  682,  6  L.  591  (demurrer  based 
on  improperly  overruled),  22  P.  683,  685  (applied  in  action  on 
municipal  bonds);  90  C.  49,  59,  60,  27  P.  40  (plea  of  not  sus- 
tained); 91  C.  492,  502,  27  P.  775,  776  (demurrer  founded  on  sus- 
tained); 96  C.  310,  312,  31  P.  106  (plea  of  not  sustained):  99  C. 
593,  595,  596,  32  P.  581,  34  P.  329,  330  (applied);  99  C.  612,  614, 
37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of  limitation): 
108  C.  567,  568,  41  P.  447  (applied  in  action  on  auditor's  bond 
to  recover  license-money  received);  110  C  150,  153,  52  A.  S. 
70,  42  P.  576  (applied  in  action  to  enjoin  violation  of  contract); 
112  C.  85,  88,  89,  44  P.  451  (discussed  in  connection  with  §  3466 
Pol.  C.  and  Amdt.  1880);  112  C.  437,  442,  443,  444,  44  P.  738 
(applied):  115  C.  170,  172,  175,  176,  177,  46  P.  923  (applied): 
117  C.  1,  5,  7,  59  A.  S.  153,  48  P.  804  (plea  of  sustained);  117  C. 
501,  504,  49  P.  583  (referred  to);  122  C.  644,  645,  55  P.  421 
(pleaded,  not  considered);  127  C.  506,  508,  59  P.  944  (applied), 
62  P.  76  (applied);  137  C.  60,  68,  69  P.  700  (cited);  137  C.  527, 
529,  530,  70  P.  556  (inapplicable);  140  C.  141,  145,  73  P.  820 
(construed  with  §  318  and  held  not  applicable  to  an  equitable 
proceeding  to  set  aside  a  fraudulent  deed);  142  C.  383,  385,  77 
P.  939  (applied  in  action  to  recover  against  stockholders);  144 
C.  87,  90,  77  P.  776  (plea  of  not  sustained);  148  C.  287,  299 
(applied,  garnishment  does  not  create  new  period  of  limita- 
tion);  113  A.  S.  253.  83  P.  36;   1   C.  A.  156,  158,  81  P.  976   (applied 
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in  action  l>y  insurance  company  on  assigned  cause  of  action  for 
damages  for  causing  flre);  3  C.  A.  109,  110,  84  P.  432  (erroneously 
cited  as  §388);  2  C.  A.  249,  251,  83  P.  278  (applied  in  action  for 
mandate  to  recover  excessive  taxes);  4  C.  A.  249,  256,  87  P. 
410  (held  not  applicable  in  action  for  breach  of  warranty); 
7  C.  A.  387,  94  P.  393,  398  (applied  in  action  for  relief  on  ground 
of  fraud);  20  F.  188,  189  (construed  and  applied,  with  other 
sections,  to  an  action  to  recover  delinquent  taxes);  40  F.  774, 
777,  782  (last  clause  of  subd.  4  construed  and  applied  in  suit 
brought  to  obtain  a  decree  canceling  an  alleged  fraudulent  con- 
veyance). 

2.   Subdivision    One. —  61    C.    211,    213,    214     (cited);    68    C.    353, 
355,    9    P.    420    (referred    to);    73    C.    72,    73,    12    P.    43    (applied); 

73  C.  610,  611,  15  P.  311  (cited  as  controlling);  76  C.  121,  124, 
18  P.  139,  141  (cited  as  controlling);  77  C.  360,  377,  18  P.  85, 
88,  19  P.  693,  2  L.  92  (p^lea  of  not  sustained);  82  C.  650,  653, 
16  A.  S.  178,  23  P.  62  (cited  as  controlling);  90  C.  49,  56,  27 
P.  40,  41-43  (plea  of  not  sustained);  92  C.  625,  628,  629,  28  P. 
805,  806  (plea  of  not  sustained) ;  96  C.  490,  492,  31  P.  560 
(held  not  applicable);  99  C.  593,  595,  596,  32  P.  581,  34  P.  329 
(subd.  1  controlling),  33  P.  1109,  1111  (demurrer  founded  on 
subd.  1  sustained);  103  C.  594,  596,  37  P.  499  (held  to  apply  in 
an  action  against  stockholder  to  enforce  liability);  104  C.  258, 
260,  37  P.  900  (plea  of  not  sustained);  115  C.  170,  172,  175,  176, 
46  P.  923  (subd.  1  governs  in  action  to  collect  municipal  tax); 
117  C.  356,  359,  49  P.  206  (cited  as  controlling);  125  C.  407,  409, 
58  P.  85  (controls  liability  of  stockholder  for  debts);  127  C. 
166,  167,  59  P.  830  (controlling  in  suit  against  stockholder  to 
recover  bank-deposit);  127  C.  258,  259,  59  P.  575  (applied):  131  C. 
199,  200,  63  P.  33S  (applied  to  action  on  official  bond):  131  C. 
402,  404,  63  P.  680  (the  applicability  of  the  statute  of  limita- 
tions is  determined  by  the  nature  of  the  action,  not  by  its 
form);  131  C.  656,  665,  63  P.  1011  (cited);  142  C.  383,  384,  385, 
77  P.  939  (applied  to  action  to  enforce  stockholder's  liability) ; 
132  C.  589,  591  (applied),  592  (applied  op.  in  dept.),  597  (cited), 
598  (applied  in  op.  in  dept.),  62  P.  257,  312,  65  P.  12,  459;  141  C. 
96,  97  (applied  in  mandamus  for  reinstatement  of  police  officer), 

74  P.  696;  142  C.  447,  448  (held  not  applicable  in  action  to  re- 
cover purchaser's  share  of  swamp-land  reclamation  fund),  76 
P.  42;  145  C.  696,  703  (applied  in  action  to  recover  assessment 
on  bank  stock),  704  (cited),  712  (applied  in  cone.  op.  Beatty, 
C.  .!.),  79  P.  441;  147  C.  614,  617  (applied  in  action  for  settle- 
ment of  guardian's  account),  620  (cited  in  dissent  of  Beatty, 
C.  J),  82  P.  370;  151  C.  102,  104  (applied  in  action  for  settlement 
of  trust),  90  P.  188,  1  C.  A.  5,  6  (applied  in  action  for  rein- 
statement of  police  officer  commenced  after  lapse  of  nine  years), 
81  P.  674,  675;  1  C.  A,  608,  82  P.  699  (same  as  last  case);  2  0.  A. 
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418,  419,  420  (applied  in  action  to  compel  reinstatement  of 
teacher),  83  P.  1084.  Subd.  1  Is  identical  in  language  with 
subd.  2  §  12  Kan.  Code  —  52  Kan.  622,  627  (construed  and  ap- 
plied in  action  against  county  clerk  for  fees  received  and  not 
accounted   for),    35    P.    299. 

3.  SulMlivisiou  Two. —  53  C.  102,  105  (plea  of  sustained);  66  C. 
514,  510,  6  P.  384  (cited  as  controlling;  by  error  of  reporter 
cited  as  §328);  67  C.  45,  53,  7  P.  41  (cited  by  court  as  con- 
trolling); 78  C.  150,  151,  20  P.  366  (plea  by  demurrer  not  sus- 
tained); 92  C.  156,  158,  28  P.  212  (plea  of  not  sustained),  44  P. 
738,  739  (cited  witli  §§318,  339  subd.  1  and  343  —  omitted  from 
official  report,  112  C.  437,  441);  117  C.  305,  308,  49  P.  189  (not 
applicable  to  action  for  damages  by  bulkhead  causing  injury  to 
land);  122  C.  507,  508,  55  P.  243  (not  applicable  to  action  for 
dellecting  river  by  means  of  levee);  122  C.  644,  645,  55  P.  421 
(referred  to);  129  C.  8,  9,  11,  61  P.  947  (plea  of  sustained  in 
action  to  recover  damages  for  trespass  to  land);  150  C.  624, 
625  (pleaded  in  action  for  trespass),  89  P.  599;  152  C.  279,  282, 
92  P.   640,   641    (applied);  4  C.  A.  542,   546,   88   P.   594    (applied). 

4.  Subdivi.<!loii  Three. —  55  C.  555,  557  (plea  of  sustained); 
61  C.  211,  213,  214  (plea-  of  sustained);  67  C.  154,  156,  7  P. 
418  (applied);  77  C.  208,  211,  19  P.  382,  383  (held  inapplicable); 
122  C.  279,  284,  54  P.  844  (cited  by  court  as  controlling),  37  P. 
652  (plea  of  not  sustained  in  action  for  conversion);  127  C. 
258,  259,  59  P.  575  (plea  of  not  sustained);  131  C.  199,  200, 
63  P.  338  (plea  of  sustained);  131  C.  402,  404,  63  P.  680  (plea 
of  not  sustained  because  action  founded  on  contract) ;  131  C. 
662,  665,  63  P.  1000  (judgment  erroneously  based  on  reversed); 
132  C.  589,  591,  62  P.  257,  312,  65  P.  12,  459  (cited  by  court  as 
controlling);  132  C.  459,  461,  84  A.  S.  62,  64  P.  709  (plea  of  not 
sustained);  137  C.  257,  259,  70  P.  87  (cited  as  controlling  in 
action  for  conversion);  153  C.  234,  94  P.  889,  893  (applied  in 
action  of  trover  and  conversion);  5  C.  A.  228,  234  (cited),  90  P. 
39,  42;  6  C.  A.  284,  287  (pleaded  with  §318),  92  P.  112;  79  F. 
50,  51  (subd.  3  applied,  with  §  339  subd.  1,  to  an  action  for  the 
conversion   of  chattels). 

5.  Sultdivinlou  Four. —  52  C.  619,  620  (cited  by  court  as  con- 
trolling; by  error  of  reporter  cited  as  §358);  59  C.  281,  282 
(plea  of  sustained);  67  C.  154,  155,  156,  7  P.  418  (plea  of  by 
demurrer  sustained);  71  C.  124,  125,  126,  12  P.  719  (plea  of  sus- 
tained); 71  C.  142,  144,  11  P.  856,  857  (pleaded  but  not  passed 
on);  71  C.  513,  529,  12  P.  570,  579  (plea  of  not  sustained);  73  C. 
452,  454,  2  A.  S.  823,  15  P.  82,  83  (plea  of  not  sustained);  74  C. 
301,  305,  15  P.  845  (cited  by  court  as  controlling);  82  C.  57, 
59,  23  P.  33  (plea  of  not  sustained  in  action  of  client  against 
attorney  for  moneys  received);  85  C.  488,  508,  24  P.  930,  935 
fplea   of  as   against   interveners   not   sustained);    91    C.    492,    502, 
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27  P.  775  (plea  of  sustained);  91  C.  565,  577,  25  A.  S.  219,  27  P. 
924,  926  (cited  by  court  as  controlling);  93  C.  555,  557,  29  P. 
232  (cited  by  court);  97  C.  546,  548,  32  P.  589  (pleaded;  cause 
decided  on  otber  grounds);  99  C.  74,  81,  82,  83,  33  P.  766  (cited 
by  court  as  controlling);  99  C.  456,  461,  34  P.  96  (construed  as 
to  "aggrieved  party");  99  C.  655,  659,  34  P.  444  (plea  of  by 
demurrer  discussed,  not  sustained);  100  C.  635,  644,  645,  38 
A.  S.  314,  35  P.  433  (construed  and  applied);  104  C.  402,  405, 
38  P.  51  (applied);  106  C.  9,  19,  39  P.  43  (claim  plaintiff  within 
not  sustained,  Garoutte,  J.,  dissenting),  39  P.  49,  51  (applied 
to  cause  of  action  for  fraud),  107  P.  154,  157,  40  P.  105  (plea 
of  in  action  to  annul  divorce  on  ground  of  fraud  sustained), 
40  P.  747  (construed);  108  C.  369,  425,  41  P.  328  (plea  of  not 
sustained);  110  C.  150,  152,  153,  52  A.  S.  70,  42  P.  576  (cited  as 
controlling  right  to  maintain  action  for  fraud  in  breach  of 
contract):  110  C.  292,  294,  295,  52  A.  S.  84,  42  P.  804  (pleaded; 
decided  on  other  point);  112  C.  437,  441,  442,  444,  44  P.  738, 
739  (construed  with  other  sections  and  declared  not  applicable. 
For  matter  omitted  from  the  official  report,  commencing  in  the 
eleventh  line  from  top  of  the  page,  see  44  P.  731);  112  C.  476, 
500,  44  P.  810  (cited  in  concurring  opinion  of  McFarland,  J.); 
113  C.  482,  486,  45  P.  809  (demurrer  under  subd.  4,  upheld); 
123  C.  163,  165,  166,  55  P.  759,  760  (plea  of  sustained);  124  C. 
475,  480,  57  P.  388  (plea  of  by  demurrer  sustained);  124  C.  528. 
529,  57  P.  474  (plea  of  sustained);  129  C.  367,  375,  62  P.  39 
(construed);  129  C.  640,  642,  643,  62  P.  261  (plea  of  not  sus- 
tained); 132  C.  459,  461,  84  A.  S.  62,  64  P.  709  (plea  of  not  sus- 
tained); 133  C.  33,  37,  65  P.  134  (held  not  applicable);  133  C. 
601,  603,  65  P.  1079  (plea  of  sustained);  135  C.  167,  169,  67  P. 
52  (plea  of  not  sustained);  135  C.  247,  251,  252,  255,  67  P.  779 
(plea  of  sustained);  135  C.  599,  601,  67  P.  1080  (plea  of  sus- 
tained); 137  C.  89,  94,  69  P.  850  (plea  of  sustained);  137  C. 
527,  529,  530,  70  P.  556  (not  applicable;  erroneously  cited  by 
reporter  in  headnote  for  §355);  70  P.  1024  (applied,  action  for 
relief  on  ground  of  fraud);  139  C.  314,  315,  73  P.  863  (plea  of 
not  upheld);  140  C.  141,  144,  146,  152,  73  P.  820  (held  not  ap- 
plicable in  action  by  heirs  to  set  aside  conveyance  for  fraud 
and  mistake);  142  C.  601,  604,  76  P.  381  (applied);  144  C.  450, 
454,  455,  77  P.  1032  (held  not  applicable  in  action  to  determine 
priority  in  water-right);  145  C.  696,  703,  79  P.  441  (applied  to 
action  to  recover  stockholder's  assessment);  146  C  577,  579 
(cited),  80  P.  860;  147  C.  739,  745  (applied),  82  P.  436;  149  C. 
32,  34  (held  not  applicable),  84  P.  663,  5  L.  N.  S.  870;  149  C. 
599,  602  (held  not  applicable),  87  P.  83;  151  C.  102,  104  (pleaded 
with  §§337,  343  — held  not  applicable),  90  P.  188;  151  C.  797, 
807  (allegations  insufficient  to  bring  case  within),  91  P.  740; 
1    C.  A.   390,  393,   82   P.   349    (inapplicable  in  action   to   quiet  title 
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ag-ainst  deed,  when);  2  C.  A.  6,  8,  10,  82  P.  1113  (inapplicable 
where  fraud  pleaded  as  equitable  defense  against  fraudulent 
judg-nient  without  consideration);  2  C.  A.  241,  243  (cited),  83 
P.  275;  6  C.  A.  284,  287  (cited),  92  P.  112,  113;  28  F.  275,  279 
(discovery  of  facts  constituting'  fraud,  liow  ascertained);  158 
U.  S.  172,  177,  39  L.  ed.  938,  940,  15  Sup.  Ct.  Rep.  768  (applied 
in  action  to  enforce  transfer  of  lands). 

As  to  actions  on  official  bonds,  see  Kerr's  Cyc.  C.  C.  P.  §  337 
note   pars.    104    et    seq.;    33    Cent.    Dig.    col.    317,    §§146-150. 

As  to  construction  of  statutes  of  limitation  in  this  state,  see 
Kerr's  Cyc.   C.   C.   P.   §312   note  pars.    14-17. 

Corporations  and  stockholders  —  Limitation  of  action  against 
—  As  to,  see  K-err's  Cyc.  C.   C.   P.   §  359  and  note. 

Executor  or  administrator  —  Limitation  of  action  to  set  asitle 
sale  is  three  years.— See  Kerr's  Cyc.  C.  C.  P.  §  1573  and  note. 

Means  of  knowledge  and  circumstances  such  as  to  put  a  man 
of  ordinary  prudence  on  inquiry  —  As  to  effect  on  statute,  see 
Kerr's  Cyc.  C.  C.  P.  §338  note  pars.  90-92;  also  Kerr's  Cyc. 
C.  C.  §  19  and  note. 

Money  deposited  to  be  kept  until  demanded. —  See  Kerr's  Cyc. 
C.  C.  P.  §338  note  par.  73;  also  §312  note  par.  132;  and  §318 
note  par.   175. 

Statutory  penalty  —  Limitation  of  action  for  one  year. —  See 
Kerr's  Cyc.  C.  C.  P.  §  340  subd.  1  and  note;  33  Cent.  Dig.  col. 
330,   §§  158-167. 

8  339.     WITHIN  TWO  YEARS.     Within  two  years: 

1.  An  action  npon  a  contract,  (►blipition  or  liability  not 
founded  upon  an  instrument  of  writing,  other  than  that  men- 
tioned in  subdivision  two  of  section  three  hundred  thirty- 
seven  of  this  code;  or  an  action  founded  upon  an  instrument 
of  writing  executed  out  of  the  state; 

2.  An  action  against  a  sheriff,  coroner,  or  constable  upon 
a  liability  incurred  by  the  doing  of  an  act  in  his  official 
capacity  and  in  virtue  of  his  office,  or  by  the  omission  of  an 
official  duty,  including  the  non-payment  of  money  collected 
upon  an  execution.  But  this  subdivision  does  not  apply  to 
an  action  for  an  escape. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  292;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  231,  by  omitting  par.  3,  which  provided  as  follows:  "An 
action  to  recover  damages  for  the  death  of  one  caused  by  the 
wrongful  act  or  neglect  of  another;"  June  3,  1906,  Stats,  and 
Amdts.  1906,  by  adding  the  proviso  paragraph  at  end;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  599. 
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See  Kerr's  Cyc.  C.  C.   P.  for  159  pars,   annotation. 

1.  Generally. —  50  C.  612,  613  (applied);  59  C.  142,  145  (trial 
court  found  action  not  barred  by;  sustained);  61  C.  213,  214 
(cited);  68  C.  353,  358,  9  P.  420  (cited);  68  C.  390,  391,  9  P.  430 
(referred  to):  70  C.  412,  416,  417,  11  P.  748  (referred  to);  71  C. 
290,  294,  12  P.  172,  174  (statute  not  pleaded:  could  not  be 
urged);  73  C.  610,  611,  15  P.  311  (referred  to);  74  C.  60,  68, 
15  P.  371  (cited);  75  C.  271,  274,  17  P.  225  (referred  to);  82  C. 
250,  261,  23  P.  127,  130  (pleaded  to  two  causes  of  action,  but 
not  as  to  a  third;  defendant  not  entitled  to  nonsuit  at  close 
of  plaintiff's  evidence);  32  P.  565,  566  (pleaded);  84  C.  89,  92, 
93,  23  P.  1112  (referred  to);  87  C.  256,  265,  22  A.  S.  243  (erron- 
eously cited  for  §389,  correct  citation),  25  P.  407,  409;  117  C. 
1,'~5,  7,  59  A.  S.  153,  48  P.  804  (applicable  in  mandamus  pro- 
ceedings where  subject-matter  governed  by  this  section);  117 
C.  501,  504,  49  P.  583  (pleaded  with  other  sections;  not  sus- 
tained); 123  C.  264,  265,  55  P.  901  (pleaded  with  §337;  affirmed 
on  ground  claim  stale);  124  C.  154,  156,  56  P.  896  (pleaded  with 
other  sections;  decided  on  ground  contract  by  guardian  without 
leave  of  court  was  unauthorized);  148  C.  669,  673,  674,  675,  676, 
113  A.  S.  324,  84  P.  155  (objection  plea  of  this  section  is  in- 
sufficient for  failure  to  refer  to  subdivision  waived  by  failure 
to  urge  in  trial);  149  C.  32,  34,  84  P.  663,  5  L.  N.  S.  870  (ap- 
plied); 1  C.  A.  156,  158,  81  P.  976  (applied);  3  C.  A.  263,  264,  267, 
84  P.  159  (plea  of  bar  sufficient  without  reference  to  subdivision 
of  section);  3  C.  A.  387,  389,  86  P.  729  (applied);  20  F.  188,  189 
(construed  and  applied,  with  other  sections,  to  an  action  to 
recover  delinquent  taxes);  89  P.  168,  170,  171  (law  of  what 
state  governs  in  action  on  undertaking  given  on  appeal);  164 
U.  S.  393.  395  (cited),  402  (applied),  41  L.  ed.  485,  486,  488, 
17  Sup.  Ct.  Rep.   120. 

:::.  Subdivision  one. —  52  C  42,  43,  44,  45  (applies  to  all  actions 
at  law  not  specifically  mentioned  in  other  portions  of  the  stat- 
ute); 52  C.  650,  652  (nonsuit  based  on  reversed);  54  C.  329,  330 
(order  overruling  demurrer  based  on  reversed);  56  C.  124,  126 
(applied  in  action  for  damages  for  malicious  prosecution);  57  C. 
208,  209  (demurrer  based  on  sustained);  57  C.  431  (controlling); 
61  C.  149,  151  (cited  by  court  as  controlling):  65  G.  489,  4  P. 
491  (controlling  in  action  for  malicious  prosecution);  68  C. 
306,  307,  9  P.  146  (permission  to  amend  answer  setting  up); 
68  C.  353,  355,  358,  9  P.  420  (applied  with  other  sections  in 
determining  liability  on  subscription  in  another  state  to  stock 
of  foreign  corporation);  68  C.  390,  391,  9  P.  430  (controlling  in 
action  for  damages  from  nuisance);  68  C.  466,  468,  58  A.  R.  17. 
9  P.  731,  732  (must  be  pleaded  to  be  availed  of);  68  C.  491,  493. 
13  P.  587,  588  (plea  of  by  demurrer  not  sustained):  70  C.  127, 
12S.    11    P.    602    (applied   in   action   against    attorney   for   neglect 
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to  take  appeal);  70  C.  412,  416,  417,  11  P.  748,  750  (method  of 
pleading  mooted  but  not  decided);  71  C.  72,  73,  12  P.  43  (pleaded 
by  demurrer  with  other  sections;  sustained);  72  C.  585,  590, 
18  P.  82,  84  (plea  by  demurrer  sustained) ;  73  C.  574,  575,  15  P. 
294,  295  (plea  of  in  action  against  state  treasurer  to  recover 
money  received  as  fees  he  failed  to  pay  over  not  sustained; 
Thornton.  J.,  dissenting);  73  C.  610,  611,  15  P.  311,  312  (con- 
trolling in  personal  suit  for  taxes);  74  C.  60,  63,  68,  15  P.  371, 
374  (applied);  74  C.  526,  527,  16  P.  323  (plea  of  not  sustained): 
75  C.  192,  193.  194,  7  A.  S.  16,  16  P.  779,  780  (applied);  75  C. 
271,  272,  274,  17  P.  225,  226  (applied);  75  C.  534,  538.  17  P.  678, 
679  (declared  not  germane  to  action;  erroneously  cited  in  liead- 
note  as  §389);  77  C.  184,  189,  19  P.  278,  280  (held  not  germane): 
77  C.  208,  211,  19  P.  382,  383  (plea  of  sustained);  79  C.  77,  79, 
12  A.  S.  131,  21  P.  555  (pleaded;  decided  on  other  point);  (C. 
Sept.  2,  1889),  22  P.  203,  204,  205  (plea  of  not  sustained);  82  C. 
57,  59,  23  P.  33  (pleaded  but  abandoned);  82  C.  209,  210,  22  P. 
1137,  1138  (plea  of  by  demurrer  not  sustained);  84  C.  89,  92, 
93,  23  P.  1112,  1113,  1114  (plea  of  not  sustained);  87  C.  256. 
265  (miscited  for  §389),  25  P.  409  (citation  correct);  90  C. 
64,  65,  66,  67,  25  A.  S.  100,  27  P.  30  (construed  in  action  on  for- 
eign judgment);  90  C.  245,  253,  27  P.  211,  214  (plea  of  not  sus- 
tained); 91  C.  278,  281,  27  P.  603,  604  (plea  of  not  sustained): 
92  C.  625,  628,  629,  28  P.  805,  806  (plea  of  not  sustained);  95  C. 
3.17,  318,  29  A.  S.  115,  30  P.  545  (cited  by  court  as  controlling  in 
action  for  negligence  in  certification  of  title);  96  C.  490,  492, 
31  P.  560  (plea  of  sustained  in  action  against  innkeeper  as  in- 
surer of  guests'  goods  and  personalty);  97  C.  546,  548,  32  P. 
589  (pleaded;  decided  on  other  grounds);  98  C.  293,  294,  296, 
299.  33  P.  63,  64.  65  (plea  of  not  sustained);  (C.  June  3.  1893). 
33  P.  206,  207  (plea  of  not  sustained);  (C.  Aug.  22,  1893),  33  P. 
1109,  1111  (plea  of  sustained  in  action  to  enforce  personal 
liability  of  municipal  corporation  for  street  improvement);  99 
C.  593.  595.  32  P.  581,  34  P.  329,  330  (construed  as  not  applicable 
to  an  action  to  recover  tax);  99  C.  612,  614,  37  A.  S.  87,  34  P. 
335,  336  (cited  as  to  statutes  of  limitation);  99  C.  655,  659,  34  P. 
444  (plea  of  not  sustained);  101  C.  154,  156,  157,  35  P.  635 
(pleaded;  found  against;  case  affirmed  because  original  com- 
plaint not  in  record);  102  C.  377,  380,  36  P.  667  (plea  of  should 
have  been  sustained;  action  to  recover  money  paid  for  license 
revoked);  106  C.  9,  18,  21,  39  P.  43  (applied);  107  C.  55,  59,  66, 
40  P.  45  (plea  of  as  to  counterclaim  of  intervener  not  sus- 
tained); 108  C.  567,  568,  41  P.  447  (plea  of  sustained  in  action 
against  auditor  receiving  moneys  outside  his  line  of  duty) ;  109 
C.  211,  218.  41  P.  1028  (plea  of  not  sustained  because  of  written 
acknowledgment  of  the  indebtedness);  110  C.  530,  537,  42  P. 
1077  (cited  as  controlling  limitation  of  action  against  co-obligor 
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for  contribution);  111  C.  328,  336,  340,  342,  43  P.  956  (controlling 
in  action  by  stockholder  for  compensation  for  services  where 
there  is  no  written  contract),  44  P.  738,  739  (cited  —  omitted 
from  official  report,  112  C.  441);  114  C.  34,  37,  45  P.  998  (plea 
of  not  sustained);  115  C.  136,  139,  141,  46  P.  899  (plea  of  sus- 
tained in  action  to  recover  purchase  money);  115  C.  170,  175, 
46  P.  923  (pleaded  against  action  to  recover  municipal  taxes; 
not  germane);  116  C.  254,  256,  48  P.  73  (plea  of  by  demurrer 
sustained);  116  C.  473,  475,  482,  48  P.  491  (cited);  117  C.  305, 
308,  49  P.  189  (applied  in  action  to  recover  for  consequential 
damages  caused  by  overflow  caused  by  erecting  bulkhead);  117 
C.  356,  359,  49  P.  206  (not  germane  to  action  by  mandamus  to 
compel  board  of  directors  of  school  district  to  draw  warrant  to 
pay  audited  bill);  120  C.  27,  28,  52  P.  118  (germane  to  counter- 
claim set  up  for  damages  because  of  bad  advice  in  action  by 
attorney  for  services);  120  C.  156,  161,  47  P.  874,  52  P.  302,  40 
L.  350  (plea  of  not  upheld);  120  C.  432,  434,  52  P.  712  (pleaded: 
decided  on  point  of  failure  to  present  claim  for  damages  to 
city  council  as  required);  120  C.  482,  484,  52  P.  818  (inapplicable 
in  action  for  deficiency  Tvhere  grantee  agrees  to  pay  mortgage); 
121  C.  588,  589,  54  P.  95  (plea  of  not  sustained  in  action  on  ac- 
count stated);  122  C.  106,  54  P.  527  (controls  action  to  r.ecover 
for  plans  furnished  for  schoolhouse) :  122  C.  507,  508,  509,  55  P. 
243  (controls  in  action  for  consequential  damages);  122  C.  644, 
645,  55  P.  421  (inapplicable  to  action  of  supervisor  to  recover 
for  services  as  road  commissioner;  §  41  County  Government  Act 
controls);  (C.  Aug.  14,  1899),  58  P.  180  (plea  of  not  sustained); 
127  C.  506.  508,  59  P.  544  (cited);  127  C.  588,  591,  60  P.  45  (plea 
of  not  sustained  in  action  to  recover  against  administrator  for 
services  rendered  to  decedent);  128  C.  531,  535,  536,  542,  543, 
547.  58  P.  180,  61  P.  99  (applied  to  policy  of  foreign  insurance 
company);  129  C.  8,  9,  11,  12,  61  P.  947  (controls  limitation  of 
action  for  damages  where  railroad  constructed  with  permis- 
sion): 129  C.  375,  129  C.  514,  525,  79  A.  S.  127,  62  P.  93  (not  ap- 
plicable; liability  arising  on  written  contract);  130  C.  333,  334, 
335,  337,  62  P.  569  (construed);  131  C.  6.  7,  63  P.  61,  62  (plea 
sustained  in  action  against  one  partner  for  funds  embezzled  by 
another  partner);  131  C.  437,  439,  63  P.  727  (pleaded;  material 
issue;  failure  to  find  error);  132  C.  480,  483,  64  P.  853  (plea  of 
not  sustained  In  action  for  contribution);  132  C.  589,  592,  598, 
62  P.  257,  312.  65  P.  12,  459  (plea  of  sustained  in  suit  against 
officer  on  official  bond):  134  C.  26,  28,  29,  66  P.  24  (controls  in 
action  to  recover  for  value  of  service  under  oral  contract): 
137  C.  257,  258,  259,  70  P.  87  (construed  with  §  338  in  action  for 
conversion);  137  C.  384,  385  (reversal  for  failure  to  find  on 
where  interposed  by  plea),  386  (cited  as  controlling  in  action 
to  enforce  collateral  as  security  by  one  who  paid  debt  of  prin- 
cipal, but  neglected  to  enforce  reimbursement  till  bar  inter- 
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vened),  70  P.  223;  139  C.  314,  315,  73  P.  863  (controls  in  action 
for  breach  of  oral  promise);  140  C.  88,  93,  73  P.  738  (controls 
action  to  recover  for  breach  of  oral  contract);  140  C.  198,  200, 
73  P.  833  (applicable  in  suit  for  reimbursement  for  premiums 
paid  on  life  insurance  policy);  143  C.  131,  132,  76  P.  898  (ap- 
plied in  suit  on  note  executed  oiit  of  state);  145  C.  696,  703, 
704,  79  P.  441  (cited  in  action  to  enforce  stockholder's  liability 
on  unpaid  stock);  147  C.  510,  511  (construed  in  action  for  ac- 
counting agrainst  guardian  continuing  to  act  after  ward's  ma- 
jority), 82  P.  42;  148  C.  287,  291,  292,  113  A.  S.  253,  83  P.  36 
(cited);  148  C.  669,  673  (applied  with  §337),  113  A.  S.  324,  84  P. 
155;  149  C.  32.  33,  84  P.  663,  5  L.  N.  S.  870  (cited);  150  C.  624, 
625,  89  P.  599  (pleaded  with  other  sections);  151  C.  606,  612, 
91  P.  518  (applied  in  action  to  foreclosure  mortgage  executed 
in  Mass.);  152  C.  637,  639,  93  P.  854,  855  (construed  with  §351); 
1  C.  A.  251,  252,  81  P.  1115  (applied  in  action  by  surety  on  note 
against  principal);  1  C.  A.  659,  660,  82  P.  1075  (cited);  1  C.  A. 
718,  719,  722,  82  P.  1060  (allegations  of  special  defense  under 
deemed  controverted  under  §462);  2  C.  A.  29,  31,  83  P.  74  (ap- 
plied in  action  on  bond  of  contractor,  bindings  on  agreed  state- 
ment including);  2  C.  A.  241,  243,  83  P.  275  (applied  in  action 
to  recover  money  under  void  administration);  2  C.  A.  418,  419, 
83  P.  1081  (pleaded  with  subd.  1,  §338);  3  C.  A.  109,  110,  84  P. 
432  (applied  in  action  to  recover  proportionate  part  of  expense 
of  reclaiming  land  under  a  written  agreement) ;  3  C.  A.  294, 
296,  297,  85  P.  134  (applied  with  §  337  in  action  upon  note  placed 
in  escrow);  3  C.  A.  387,  391,  86  P.  729  (cited);  4  C.  A.  249,  250, 
256,  87  P.  410  (applied  with  §  337  in  action  for  fruit  trees 
sold);  4  C.  A.  455,  459,  88  P.  502  (applied  in  action  against  prin- 
cipal maker  by  surety  to  whom  note  was  transferred  on  pay- 
ment by  surety);  79  F.  50,  51  (applied  with  subd.  3  of  §338,  to 
an  action  for  conversion  of  chattels);  86  F.  975,  982,  983  (con- 
strued with  §  337  and  held  not  applicable  to  claims  evidenced  by 
time   checks). 

3.  Subdivision  two. — 61  C.  211,  213,  .214  (applies  in  action 
against  sheriff  and  sureties  on  bond  for  seizure  of  property 
under  attachment);  76  C.  606,  607,  18  P.  776,  777  (inapplicable 
in  action  against  sheriff  as  a  tax-collector);  117  C.  501,  504,  49 
P.  583  (not  applicable  in  case  charging  fraud  and  collusion  of 
sheriff);  130  C.  497,  498,  62  P.  822  (plea  of  not  sustained  in 
action  on  sheriff's  bond  for  seizure  under  attachment);  132  C. 
589,  596,  62  P.  257,  312,  65  P.  12,  459  (not  applicable  in  action 
against  county  recorder  for  failure  to  pay  over  fees);  135  C. 
100,  102,  67  P.  6  (plea  of  sustained  in  action  against  sheriff  for 
false  retuin   of  amount  of  money  made  on   execution). 

4.  Subdivision  four. —  52  C.  42,  45  (cited,  that  time  of  limita- 
tion of  action  for  wrongful  death  is  two  years.  But  this  pro- 
vision is  now  in  §  340,  and  the  time  is  limited  to  one  year). 
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As  to  when  instrument  executed  witliin  state,  see  Kerr's  Cyc. 
C.   C.   P.   §  337   note  pars.   57,   58. 

Bailee  —  Conversion  —  Action  against  transferee  limited  to 
three  years  from  date  on  which  he  received  the  property. —  See 
Kerr's  Cyc.  C.  C.  P.   §  338  note  pars.  70-74. 

Escape  —  Action  for  —  Limitation. —  See  Kerr's  Cyc.  C.  C.  P. 
§  340  subd.  4  and  note. 

Mutual  account  —  Action  on  —  Limitation. —  See  Kerr's  Cyc. 
C.    C.    P.    §  344   and   note. 

Official  bonds  —  Action  upon  —  Limitations. —  See  Kerr's  Cyc. 
C.  C.  P.  §337  note  pars.  104-114;  33  Cent.  Dig.  col.  317,  §§  14G- 
150. 

Same  —  When  instrument  executed  within  the  state. —  See 
Kerr's  Cyc.   C.   C.   P.   §  337,  note  pars.   57,   58. 

§340.     WITHIN  ONE  I'EAR.    Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  state,  except  when  the  statute  imposing  it  pre- 
scribes a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a 
criminal  action,  for  a  forfeiture  or  penalty  to  the  people  of 
this  state; 

3.  An  action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment, seduction [,]  or  for  injury  to  or  for  the  death  of 
one  caused  by  the  wrongful  act  or  neglect  of  another  or 
by  a  depositor  against  a  bank  for  the  payment  of  a  forged 
or  raised   check; 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process; 

5.  An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  292;  January  27,  1876,  Code  Amdts.  1875-6, 
p.  89;  March   18,  1905,  Stats,  and  Amdts.  1905,  p.  232. 

See  Kerr's  Cyc.  C.  C.  P.  for  36  pars,  annotation. 

1.  Generally. —  65  C.  575,  576,  4  P.  580  (construed  in  connection 
with  §  352  post);  99  C.  593,  596,  32  P.  581,  582,  34  P.  329  (inappli- 
cable in  action  to  collect  penalty  on  delinquent  tax);  127  C.  506, 
508,  59  P.  944  (cited  with  other  sections,  in  action  to  quiet  title, 
against  claim  of  city  for  taxes;  sustained);  140  C.  323,  328,  73  P. 
1067  (cited);  1  C.  A.  156,  158   (construed  and  applied),  81  P.  976; 
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149  F.  COG,  608,  609  (as  to  causes  of  action  previously  accrued 
the  limitation  began  to  run  from  the  time  the  amendment  went 
into  effect). 

2.  •'iuitdiviMion  Oue.— 71  C.  212,  245,  11  P.  682,  683  (plea  of  in 
action  to  recover  license  not  sustained);  99  C.  593,  596,  32 
P.  581,  34  P.  329,  330  (inapplicable  in  an  action  to  recover 
delinquent  taxes);  130  C.  322,  332,  333,  92  A.  S.  56,  62  P.  571,  927 
(inapplicable  in  action  to  recover  money  paid  on  margins);  132 
O.  589,  598,  62  P.  257,  312,  65  P.  12,  459  (plea  of  not  passed  on  by 
trial  court,  case  reversed  for  tliat  reason). 

3.  Siilxlivision  Two. —  71  C.  242,  245,  11  P.  682  (plea  of  in 
action  to  recover  license  not  sustained). 

4.  Subdivision  Three. —  65  C.  575,  576,  4  P.  580  (plea  of  in 
action  for  seduction  not  sustained);  92  C.  408,  410,  28  P.  442  (plea 
of  in  an  action  for  slander  not  sustained) ;  94  C.  370,  372,  374,  28 
A.  S.  137,  29  P.  707,  708,  15  L.  707  (plea  of  in  action  for  arrest 
on  charge  of  slander  sustained);  99  C.  612,  614,  37  A.  S.  87,  34 
P.  335,  336  (cited  as  to  statutes  of  limitation);  140  C.  323,  328, 
73  P.  1067  (referred  to  by  court  in  discussing  evidence  held  to 
be  irrelevant  and  immaterial). 

As  to  action  after  reversal  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  355  and  note.     See,  also,  33  Cent.  Dig.  col.  906,  §  516. 

As  to  action  against  city  for  injury  from  riot,  see  Kerr's  Cyc. 
Pol.  C.  §4454;  also  20  Encyc.  of  L.  1206  et  seq.;  14  Encyc.  PI.  & 
Pr.   240. 

As  to  action  against  decedent's  representatives,  see  Kerr's 
Cyc.  C.  C.  P.  §  353  and  note. 

As  to  action  for  damages  for  entry  upon  real  property,  see 
Kerr's  Cyc.  C.  C.  P.  §  320  and  note.  See  33  Cent.  Dig.  col.  304, 
§§  141-145. 

Malicious  Prosecution  —  Limitation  of  action  is  controlU'd  by 
§339  ante. —  See  Kerr's  Cyc.  C.  C.  P.  §339  note  par.  82  et  seq. 
See  33  Cent.  Dig.  col.   1905,  §  89. 

§341.  WITHIN  SIX  MONTHS.  Within  six  months: 
An  action  against  an  officer,  or  officer  de  facto : 
1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax-collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property   in   making  any  such  seizure. 
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2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  section  three  hundred  and  forty-seven  of  the 
Civil  Code. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,   p.   292. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

1.  Subdivision  One. —  50  C.  303  (demurrer  sustained)  :  53  C. 
152,  163  (cited);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited 
as  to  statutes  of  limitation);  117  C.  501,  504,  49  P.  583  (pleaded 
in  action  against  sheriff  charging  collusion  and  fraud;  discussed 
by  court);  130  C.  497,  498,  499,  62  P.  822  (pleaded  and  discussed 
in  action  for  conversion). 

2.  Subclivi»4ion  Two. —  133  C.  64,  66,  67,  68,  65  P.  143  (plea  of 
not  sustained). 

As  to  actions  against  counties,  see  Kerr's  Cyc.  C.  C.  P.  §  342 
and  note;  33  Cent.  Dig.  col.  181,  §  37. 

As  to  actions  by  decedent's  representatives,  see  Kerr's  Cyc.  C. 
C.  P.  §  353  and  note. 

As  to  actions  for  penalties  for  violating  highway  laws,  see 
Pol.  C.  §2935.     See,  also,   33  Cent.  Dig.  col.  330,   §§158-167. 

As  to  actions  to  recover  stock  sold  for  unpaid  assessments, 
see  Kerr's  Cyc.  C.  C.  §  347  and  note.  See  12  Cent.  Dig.  col. 
517,  §§  429-431. 

As  to  actions  to  recover  taxes  paid  under  protest,  see  Kerr's 
Cyc.  Pol.  C.  §3819  and  note;  45  Cent.  Dig.  col.  1354,  §1003;  27 
Encyc.  of  L.  7-64. 

Penalties  for  violating  highway  laws — .Limitations. —  See 
Kerr's    Poeliet    Pol.    C.    §  2935. 

§342.  SAME.  [ACTIONS  AGAINST  COUNTY  ON  RE- 
JECTED CLAIMS.]  Actions  on  claims  against  a  county, 
which  have  been  rejected  by  the  board  of  supervisors,  must 
be  commenced  within  six  months  after  the  first  rejection 
thereof  by   such  board. 

Hi.story:      Enacted  March    11,    1S72. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

75  C.  534,  538,  17  P.  678,  680  (an  action  to  recover  for  street 
improvement,  plea  of  not  sustained);  99  C.  612,  614,  37  A.  S.  87. 
34  P.  335,  336  (cited  as  to  statutes  of  limitation);  116  C.  473. 
475,  482,  48  P.  491  (action  for  contribution  for  money  paid, 
pleaded  but  not  sustained). 
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As  to  actions  against  county  for  damages  caused  by  a  mob 
or  riot,  see  Kerr's  Cyc.  C.  C.  P.  §  340  subd.  5  and  note;  also  20 
Encyc.  of  L.  1206  et  seq. ;  14  PI.  &  Fr.  240. 

As  to  actions  against  county  on  rejected  claims,  see  Kerr's 
Cyc.  Pol.  C.  §  4075  and  note. 

S34:{.  ACTIONS  FOR  HELIEF  NOT  HEREINBEFORE 
PROVIDED  FOR.  An  Hctiou  for  relief  not  herein1)efore  pro- 
vided for  must  be  commenced  witliin  four  years  after  the 
cause  of  action  shall  have  accrued. 

Historj-:      Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  65  pars,  annotation. 

52  C.  42,  44  (construed  to  apply  to  all  suits  in  equity  not  of 
concurrent  cognizance  in  law  and  equity);  54  C.  302,  304  (plea 
of  by  demurrer  in  action  by  distributee,  overruled);  58  C.  364, 
366,  372  (plea  of  in  action  for  specific  performance,  sustained); 
59  C.  79,  88  (applied  in  action  by  tenants  in  common  against 
tenant  in  possession);  59  C.  142,  145,  147  (plea  of  in  action  to 
recover  moneys  deposited  to  be  kept  until  demanded,  not  sus- 
stained);  60  C.  645,  647  (pleaded,  case  decided  on  other  points); 
62  C.  515  (pleaded  with  other  section  in  action  to  abate  dam 
erected  on  land  of  lower  proprietor;  no  finding  by  trial  court 
on;  reversed  for  that  reason);  66  C.  105,  111,  4  P.  1096  (pleaded 
with  other  sections  in  ejectment;  not  passed  on);  68  C.  353,  355, 
9  P.  420,  421  (cited  with  other  section  in  an  action  to  get  in 
calls  on  subscription  to  capital  stock  of  corporation;  not  ger- 
mane); 69  C.  255,  267,  10  P.  674,  676,  677  (construed);  71  C.  72, 
73,  12  P.  43  (plea  of  with  other  sections  in  action  to  enforce 
assessment  of  swamp  and  overflow  land,  sustained  on  §  338 
ante);  71  C.  124,  125,  126.  12  P.  719  (plea  of  in  an  action  to  quiet 
title  and  charge  of  fraud  on  part  of  plaintiff,  sustained);  72  C. 
363,  365,  366,  14  P.  88,  89  (plea  of  in  action  to  enforce  trust  sus- 
tained); 73  C.  291,  294,  14  P.  874,  875  (plea  of  in  action  to  redeem 
from  deed  absolute  as  mortgage,  not  sustained);  73  C.  610,  611, 
15  P.  311,  312  (plea  of  with  other  sections  in  action  to  collect 
delinquent  taxes,  sustained);  74  C.  544,  547,  16  P.  392,  393  (plea 
of  in  action  for  partnership  accounting,  sustained);  (C.  June  27, 
1888),  18  P.  866,  867,  868,  869  (plea  of  sustained  in  an  action  for 
specific  performance  of  contract  to  convey;  see,  however,  91  C. 
105,  27  P.  1082);  77  C.  257,  258,  19  P.  429  (plea  of  in  ejectment 
by  M(hnini.strator  not  sustained);  77  C.  360,  377,  18  P.  85,  88, 
19  Id.  61(3,  2  li.  92  (plea  of  in  quo  warranto  tf>  determine  legal 
existence  of  coi'iioration,  not  LAcrnuine);  8  1  C.  334.  337,  22  P. 
682,  6  Xj.  591  (plea  of  in  action  upon  iiidepciident  covenant  to 
pay  purcha.'ie   money,  sustained);   82  C.   209,   210,   211,   22  P.   1137, 
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1138  (plea  of  by  demurrer  in  an  action  in  assumpsit,  not  sus- 
tained); 84  C.  249,  253,  24  P.  149,  150  (plea  of  in  action  to  en- 
force performance  of  oral  contract  to  convey  not  upheld);  25 
P.  155  (applied);  90  C.  64,  67,  25  A.  S.  100,  27  P.  30  (construed); 
90  C.  221,  228,  27  P.  198  (plea  of  in  action  for  injunction  re- 
straining diversion  of  water,  not  sustained);  91  C.  405,  413, 
415,  426,  427,  27  P.  1082,  1083,  1084  (plea  of  in  action  for  specific 
performance  of  oral  contract  to  convey,  not  sustained;  see  18 
P.  866);  91  C.  492,  502,  27  P.  775,  776  (cited  with  other  sections  in 
action  to  annul  cancelation  of  trust  deed;  decided  on  other 
points);  92  C.  625,  628,  629,  28  P.  805,  806  (pleaded  by  demurrer 
with  other  sections,  not  sustained);  97  C.  155,  157,  159,  31  P. 
S96,  897  (plea  of  in  action  to  enforce  implied  trust,  sustained); 
(C.  Aug-.  22,  1893),  33  P.  1109,  1111  (plea  of  in  action  to  enforce 
personal  liability  of  city  for  street  improvement,  sustained); 
99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  99  C.  655,  659,  34  P.  444  (pleaded  by  demurrer, 
with  other  sections,  in  action  for  relief  upon  the  ground  of 
fraud;  demurrer  sustained  on  §338  subd.  4  ante);  100  C.  635, 
644,  38  A.  S.  314,  35  P.  433  (in  action  to  subject  property  or  pro- 
ceeds to  payment  of  debt,  not  sustained) ;  106  C  9,  18,  39  P. 
43  (applied  in  action  to  recover  mining  stock),  44  P.  738,  739 
(cited  with  §§  318,  338  subd.  4,  339  subd.  1);  113  C.  688,  689,  45  P. 
983  (finding-  action  for  dissolution  and  accounting  barred  by, 
sustained);  116  C.  254,  256,  48  P.  73  (plea  of  to  cross-complaint 
to  enforce  vendor's  lien,  upheld);  117  C.  1,  5,  7,  59  A.  S.  153, 
48  P.  804  (plea  by  demurrer  with  other  sections,  in  luandamus 
to  compel  tax  levy  to  pay  warrants,  sustained);  118  C.  102,  106, 
50  P.  386  (cited  by  court  as  controlling  in  case  of  an  implied 
trust);  120  C.  482,  483,  484,  52  P.  818  (plea  of  by  grantee  who 
assumed  and  agreed  to  pay  mortgage,  in  mortgage  foreclosure, 
inapplicable);  121  C.  33,  39,  53  P.  440  (plea  in  action  for  specific 
performance  of  contract  to  convey,  grantee  being  in  possession 
under  contract,  not  sustained);  124  C.  154,  156,  56  P.  896 
(pleaded,  decided  on  another  point);  124  C.  442,  449,  57  P.  457 
(plea  of  in  action  to  enforce  specific  performance  of  contract 
to  convey,  vendee  being  in  possession  under  the  contract,  inap- 
plicable);  124  C.  475,  480,  57  P,  388  (pleaded,  not  considered, 
decided  on  another  point);  127  C.  506,  508,  59  P.  944  (plea  of 
by  demurrer  with  other  sections  in  action  to  quiet  title  in 
which  city  set  up  lien  for  taxes,  sustained);  128  C.  464,  469, 
79  A.  S.  56,  61  P.  64  (plea  of  by  demurrer  in  action  on  guaranty 
of  note  sustained  with  direction  to  allow  complaint  to  be 
amended  to  take  case  out  of  statute);  129  C.  367,  375,  62  P. 
39  (pleaded  but  held  not  sustained  in  action  to  recover  consid- 
eration paid  for  "water  deed"  on  failure  to  deliver  water); 
129  C.  640,  643,  62  P.  261  (plea  of  by  demurrer  in  an  action  to 
have    irrigation    bonds    declared    void,    not    sustained);    132    C. 
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4.53,  454,  64  P.  713,  1071  (pleaded  with  other  sections  in  mort- 
gage foreclosure  where  mortgager  died  pending  suit,  not  sus- 
tained); 137  C.  172,  174,  69  P.  968  (declared  to  be  only  section 
applicable  to  set  aside  deed  on  ground  of  undue  influence);  137 
C.  527,  530,  70  P.  556  (cited  by  court  as  controlling  in  action 
to  recover  porssession  of  land  claimed  under  deed,  on  theory  of 
trust  to  reconvey);  139  C.  6,  9,  96  A.  S.  91,  72  P.  337  (cited  by 
court  as  governing  limitation  of  action  bj'  purchaser  at  void 
execution  sale  for  revival  of  judgment  in  his  favor);  141  C 
96,  97,  74  P.  696  (applied  in  mandamus  to  reinstate  police  offi- 
cer after  lapse  of  seven  years);  142  C.  601,  604,  76  P.  381  (does 
not  apply  to  an  action  to  set  aside  for  fraud  decree  confirming 
Irrigating  district);  144  C.  19,  27,  77  P.  712  (not  applicable  in 
an  action  for  partition);  147  C.  614,  619,  82  P.  370  (applicable 
in  action  on  guardian's  bond);  147  C.  739,  745,  746,  82  P.  436 
(applied  in  action  to  recover  money  furnished  to  pay  off  prior 
lien  on  mortgaged  property  fraudulently  diverted);  151  C.  102, 
104  (applied  in  action  for  settlement  of  trust),  90  P.  188;  151  C. 
488,  493  (cited,  application  denied),  91  P.  330;  1  C.  A.  5,  6,  81 
P.  674  (mandamus  to  compel  restoration  to  office  barred  after 
nine  years);  1  C.  A.  60S,  82  P.  699  (applied  in  mandamus  to 
compel  restoration  to  office  after  nine  years);  2  C.  A.  100,  107, 
83  P.  161  (applied  with  §§  344,  345  in  action  to  oust  from  office); 
2  C.  A.  241,  243  (applied  with  other  sections),  83  P.  275;  4  C.  A. 
542,  546  (cited),  88  P.  594;  5  C.  A.  228,  234  (applied  in  action 
for  accounting),  90  P.  39;  20  F.  188,  189  (construed  and  applied 
with  other  sections,  to  an  action  to  recover  delinquent  taxes); 
85  P.  88,  92  (a  suit  to  enforce  a  constructive  trust  must  be 
brought  within  four  years);  149  U.  S.  662,  676,  37  L.  ed.  890, 
895,   13   Sup.  Ct.  Rep.   985,   1041    (applied  with   §§  318,   319,   738). 

As  to  action  to  recover  bank  deposit,  no  limitation,  see  Kerr's 
Cyc.  C.  C.   P.   §  348  and  note. 

Corporation — Subscription  to  stock  —  Calls  —  Limitation  on 
action  to  get  in  is  not  governed  by  this  section,  but  by  section 
339  ante. —  See  Kerr's  Cyc.  C.  C.  P.  §  339  and  note. 

Trust  —  Action  to  quiet  title — Fraud  on  part  of  plaintiff 
charging  him  as  trustee — Limitation  —  As  to,  see  Kerr's  Cyc. 
C.   C.   P.   §338   note  par.   137. —  See   19   Encyc.   of  L.   186. 

§344.  WHEKE  CAUSE  OF  ACTION  ACCRUES  ON  MU- 
TUAL ACCOUNT.  In  an  action  brought  to  recover  a  bal- 
ance due  upon  a  mutual,  open,  and  current  account,  where 
thei'e  have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  i)roved  in  the  account  on  either  side. 
Ili.siory:  Knacted  March  11,  1872. 
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See  Kerr's  Cyc.   C.   C.   P.   for   48  pars,   annotation. 

74  C.  526,  527,  528,  16  P.  323  (construed);  99  C.  612,  614,  37 
A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of  limitation);  109 
C.  170,  173,  41  P.  865  (construed);  121  C.  588,  589,  54  P.  95  (plea 
of  not  sustained);  125  C.  407,  411,  58  P.  85  (claim  account  was 
"mutual,  open  and  current"  under  this  section  not  upheld); 
141  C.  335,  337  (applied),  74  P.  999;  2  C.  A.  100,  107,  83  P.  161 
(applied  with  §§343,  345;  in  action  to  oust  from  office);  2  C.  A. 
665,   670,   84   P.   263    (construed). 

Oral  statement  of  account  is  valid  and  binding  where  received 
and  assented  to. —  See  Kerr's  Cyc.  C.  C.  P.  §  339  note  par.  20. 
See,  also,  1   Cent.  Dig",  col.  743,  §§  14,  15;  1  Decen.  Dig.  p.  163,  §  4. 

§345.  ACTIONS  BY  THE  PEOPLE  SUBJECT  TO  THE 
LIMITATIOIVS  OF  THIS  CHAPTER.  The  limitations  pre- 
scribed in  this  chapter  apply  to  actions  brought  in  the  name 
of  the  state  or  for  the  benefit  of  the  state,  in  the  same  man- 
ner as  to  actions  by  private  parties,  except  that  actions  for 
the  recovery  of  money  due  on  account  of  the  presence  of 
patients  at  the  state  hospitals  may  be  commenced  at  any 
time  within  three  years  after  the  accrual  of  the  same. 

History:  Enacted  March  11,  1872;  amended  March  20,  1905, 
Stats,  and  Amdts.  1905,  p.  487. 

See  Kerr's  Cyc.   C.   C.   P.   for   6   pars,  annotation. 

66  C.  551,  563,  5  P.  263,  6  P.  481  (construed);  71  C.  72,  73, 
12  P.  43  (pleaded,  witli  other  sections,  by  demurrer,  in  action 
to  enforce  assessment  to  reclaim  swamp  and  overflow  lands, 
sustained);  73  C.  5-74,  575,  15  P.  294,  295  (construed  in  connec- 
tion with  §437  Pol.  Code  —  Thornton*  J.,  dissenting);  73  C. 
610,  611,  612,  15  P.  311,  312  (construed,  applicable  in  action  to 
recover  delinquent  taxes);  77  C.  360,  377,  18  P.  85,  88,  19  P. 
693,  2  L.  92  (construed  applicable  in  quo  warranto  to  forfeit 
for  misuser  or  non-user);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335, 
336  (cited  as  to  statutes  of  limitation);  2  C.  A.  100.  107.  83  P. 
161  (applied  witli  §§343,  344;  in  action  to  oust  from  office); 
20  F.  188,  189  (construed  and  applied,  witli  other  sections,  to 
an  action  to  recover  delinquent  taxes). 

Action  by  the  people  — When  will  not  be  brought. —  See  Kerr's 
Cyc.   C.   C.   P;   §315   and   note. 

§346.  ACTION  TO  REDEEM  MORTGAGE,  ^>TTHOUT 
ACCOUNT  OF  RENTS  AND  PROFITS.  An  action  to  redeem 
a  mortgage  of  real  property,  with  or  without  an  account  of 
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rents  and  profits,  may  be  brought  by  the  mortgager  or 
those  claiming  under  him,  against  the  mortgagee  in  pos- 
session, or  those  claiming  under  him,  unless  he  or  they 
have  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises  for  five  years  after  breach  of  some  con- 
dition of  the  mortgage. 

History:      Enacted  Jilarch    11.    1ST2. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

9  P.  649,  650  (pleaded:  not  sustained):  69  C.  255,  267,  10  P. 
674,  677  (construed):  72  C.  307,  311,  312,  13  P.  866.  867  (con- 
strued with  reference  to  right  to  redeem  after  right  to  fore- 
close barred);  73  C.  291,  294,  14  P.  874,  875  (held  this  section 
alone  applicable  to  actions  to  redeem  from  mortgage);  80  C. 
348,  353,  356,  22  P.  200,  202  (cited  by  court  in  discussing  theory 
of  case);  88  C.  437.  445,  26  P.  203,  206,  13  L.  137  (discussed  in 
connection  with  ejectment  against  mortgagee  in  possession  and 
debt  unpaid),  27  P.  30,  31,  32  (section  is  inapplicable  where  it 
would  effect  a  material  change  in  the  rights  and  .obligations  of 
the  parties);  95  C.  184,  195,  196.  197,  201,  203.  30  P.  213.  16  L. 
646  (held  inapplicable  where  contract  made  before  passage  of 
code):  99  C.  612.  614.  37  A.  S.  87.  34  P.  335.  336  (cited  as  to 
statutes  of  limitation);  100  C.  446.  453,  34  P.  1085  (construed 
inapplicable  where  there  had  been  a  foreclosure  in  which  rep- 
resentative of  infant  party  made  defendant):  119  C.  311.  312. 
314  (applied  in  action  to  redeem  from  deed  absolute  as  mort- 
gage). 63  A.  S.  131,  51  P.  536  (pleaded  with  other  sections;  not 
sustained);  149  C.  627,  640  (applied  in  action  to  redeem  from 
deed  absolute  as  a  mortgage),  87  P.  93. 

"Action"  includes  special  proceeding  of  civil  nature. —  See 
Kerr's  Cyc.  C.  C.   P.  §  363  and  note. 

Foreclosure  of  mortgage  —  .\s  to.  see  Kerr's  Cyc.  C.  C.  P. 
§  337  and  note. 

S347.  SAME.  WHE\  SOME  OF  MORTGAGERS  >0T 
ENTITLED  TO  REDEEM.  If  there  is  more  than  one  such 
mortgager,  or  more  than  one  person  claiming  under  a  mort- 
gager, some  of  whom  are  not  entitled  to  maintain  such  an 
action  under  the  provisions  of  this  chapter,  any  one  of  them 
who  is  entitled  to  maintain  such  an  action  may  redeem 
therein  a  divided  or  undivided  part  of  the  mortgaged  premi- 
ses, according  as  his  interest  may  appear  and  have  an 
accounting,  for  a  part  of  the  rents  and  profits  proportionate 
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to  his  interest  in  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  the  same  proportion 
to  the  whole  of  sucli  money  as  the  value  of  his  divided  or 
undivided  interest  in  the  premises  bears  to  the  whole  of 
such  premises. 

History:      Enacted  Marcli   11,    1872. 

69  C.  255,  267,  10  P.  674,  677  (applied  with  other  sections); 
99  C.  612,  614.  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of 
limitation):   149  C.   627,   636,  87  P.   93    (cited). 

§34S.  IVO  LIMITATIONS  WHERE  MONEY  OR  RROP- 
ERTY  DEPOSITED  IN  BANK.  To  actions  brought  to  recover 
money  or  other  property  deposited  with  any  bank,  banker, 
trust  company,  or  savings  and  loan  society,  there  is  no 
limitation. 

History:      Enacted  March   24,   1874,  Code  Amdts.    1873-4,   p.   293. 

See   Kerr's  Cyc.   C.   C.   P.   for   7   pars,   annotation. 

64  C.  117,  122,  28  P.  110,  112  (discussed  but  not  passed  on); 
65  C.  71,  72  (applied  as  controlling  —  erroneously  cited  as  §  248), 
2  P.  887;  73  C.  610,  611,  15  P.  311  (cited  with  other  sections;  not 
discussed  or  decided);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336 
(cited  as  to  statutes  of  limitation);  125  C.  407,  412,  58  P.  85 
(discussed  with  othec  sections  and  applications  defined);  127 
C.  669,  674,  60  P.  439,  49  L.  647  (referred  to);  1  C.  A.  718,  720, 
82   P.    1060    (applied). 

§  349.  TIME  FOR  COMMENCING  ACTIONS  UNDER  "  LO- 
CAL IMPROVEMENT"  ACT  OF  1901.  Any  action  to  contest 
an  assessment  levied  by  the  legislative  body  of  any  munici- 
pality under  the  terms  of  the  "  local  improvement  act  of  1901," 
must  be  commenced  within  thirty  days  after  the  entry  upon 
the  minutes  of  such  legislative  body  of  the  resolution  pro- 
vided for  in  section  eight  of  said  "  local  improvement  act  of 
1901." 

History:  Enacted  February  26,  1901,  Stats,  and  Amdts.  1900-1, 
p.   44. 

99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  5  F.  403,  408,  409,  410,  429  (erroneously  cited 
for  C.  C). 
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CHAPTER    IV. 

GENERAL  PROVISIONS  AS  TO  THE   TIME  OF   COMMENCING 
ACTIONS. 

§  350.  When  an  action   is  commenced. 

§  351.  Exception,   where   defendant   is  out   of   the   state. 

§  352.  Exception  as  to  persons  under  disabilities. 

§  353.  Provision    where    person    entitled    dies    before    limitation 

expires. 

§  354.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

§  355.  Provision   where   judgment  has   been   reversed. 

§  356.  Provision   where  action    is   stayed  by   injunction. 

S  357.  Disability  must  exist  when   right  of  action   accrued. 

S  358.  When   two  or  more  disabilities   exist,   etc. 

§  359.  This    title    not    applicable    to    actions    against    directors, 

etc.     Limitations  in   sucli   cases  prescribed. 

8  360.  Acknowledgment  or  new  promise  must  be  in  writing. 

§  361.  Limitation    laws    of    other   states,    effect   of. 

S  362.  Existing  causes  of  action   not  affected. 

§363.  Word   "action"   includes   a   special   proceeding. 

S3r)0.  ^VHEN  A>  ACTION  IS  COMMEXrED.  An  action 
is  commenced,  within  the  meaning  of  this  title,  when  the 
complaint  is  filed. 

History:     Enacted  Marcli   11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

58  C.  147,  150  (construed);  99  C.  612,  614,  37  A.  S.  87,  34  P. 
335,  336  (cited  as  to  statutes  of  limitation);  136  C.  302,  304, 
68  P.  971  (construed);  24  F.  252,  253  (no  service  is  necessary 
to  constitute  the  commencement  of  a  suit);  28  F.  275,  282  (the 
statute  points  out  the  only  disabilities  that  excuse  delaj'  in 
bringing  suit). 

§351.  EXCEPTION,  WHERE  DEFENDANT  IS  OUT  OF 
THE  STATE.  If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  out  of  the  state,  the  action  may  be  commenced 
within  the  term  herein  limited,  after  his  return  to  the  state, 
and  if,  after  the  cause  of  action  accrues,  he  departs  from 
the  state,  the  time  of  his  absence  is  not  part  of  the  time 
limited  for  the  commencement  of  the  action. 

History:      Enacted  Marcli   11,    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  24   pars,  annotation. 

66  C.  202,  205,  5  P.  91  (construed),  22  P.  203,  205  (applied  in 
action  by  surety  for  contribution),  27  P.  30,  31  (applied  with 
other  sections  in  action  to  redeem  from  mortg-age  foreclosure) ; 
95  C.  184,  195,  30  P.  213,  16  L.  646  (construed  in  connection  with 
ante  §346  and  C.  C.  §2903);  95  C.  184,  198,  30  P.  215,  16  L.  646 
(erroneously  cited  as  §361);  99  C.  612,  614,  37  A.  S.  87,  34  P. 
335,  336  (cited  as  to  statutes  of  limitation);  101  C.  154,  157, 
35  P.  635  (applied);  151  C.  723,  729,  91  P.  616  (applied  in  action 
to  foreclose  mortgage);  152  C.  637,  640,  93  P.  854  (construction 
of  phrase  "  When  cause  of  action  has  arisen  "  and  application 
of  section)':  28  F.  275,  282  (the  statute  points  out  the  only  dis- 
abilities that  excuse  delay  in  bringing  suit). 

§  352.  EXCEPTION  AS  TO  PERSONS  UNDER  DISABILI- 
TIES. If  a  person  entitled  to  bring  an  action,  mentioned 
in  chapter  tliree  of  tliis  title,  be,  at  the  time  the  cause  of 
action  accrued,  either: 

1.  Within  the  age   of  majority;    or, 

2.  Insane;    or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court  for  a  term  less  than  for 
life;    or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party   with   her   in    commencing  such   action: 

— The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125, 
act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.   C.   C.   P.   for   3   pars,   annotation. 

65  C.  575,  576,  4  P.  580,  581  (applied  in  connection  with  §  340 
subd.  3);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to 
statutes  of  limitation);  28  F.  275,  282  (the  statute  points  out 
the   only    disabilities   that   excuse   delay   in   bringing   suit). 

Disabilities- — -Stopping  running  of  statute  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  §  328  and  note.  See,  also,  33  Cent.  Dig.  col.  628, 
§§382,   386:   19  Encyc.  of  L.  pp.  236,   241;   13  PI.  &  Pr.  257  et  seq. 

Same — -Stops  running  of  statute. —  See  Kerr's  Cyc.  C.  C.  P. 
SS  328.   358  and  notes. 

Minor — -Seduction  —  Action  for  not  barred  during  infancy. — 
See   Kerr's   Cyc.   C.   C.   P.   §  340   and   note. 
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S3.>3.  PROTISIOX  WHKKE  PERSON  ENTITLED  DIES 
BEFORE  LIMITATION  EXPIRES.  If  a  person  entitled  to 
bring  an  action  die  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  by  his  representa- 
tives, after  the  expiration  of  that  time,  and  within  six 
months  from  his   death. 

[Where  person  liable  dies  before  expiring  of  limitation.] 
If  a  person  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives,  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issuing 
of  letters  testamentary  or  of  administration. 

History:      Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.   C.  P.   for   18  pars,  annotation. 

50  C.  646,  648  (construed);  53  C,  375,  378,  379  (applied  to 
facts);  67  C.  178,  181,  7  P.  477  (construed);  85  C.  436,  443,  25  P. 
22,  24  (discussed  in  connection  with  other  sections  in  an  action 
to  enforce  a  trust  against  representatives  of  decedent);  94  C. 
357,  359.  360,  29  P.  774  (pleaded,  construed,  and  plea  not  sus- 
tained); 99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to 
statutes  of  limitation);  116  C.  355,  356,  48  P.  219  (construed); 
119  C.  65,  66,  51  P.  12,  13  (construed  in  connection  with  §§1493 
and  1500);  123  C.  384,  388,  55  P.  1060  (construed  not  to  apply); 
127  C.  189,  191,  192,  195,  59  P.  834  (cause  not  within  saving 
clause);  136  C.  368,  372,  68  P.  1032,  1033  (within  saving-  clause); 
145  C.  626,  628  (applied  in  favor  of  surviving  mortgagor  in 
action  to  foreclose),  79  P.  365;  146  C.  577,  579  (applied  in  action 
l)y  heirs  to  cancel  deed  for  fraud),  80  P.  860;  148  C.  609,  672, 
67o,  113  A.  S.  324,  84  P.  155  (applied  in  action  against  lieirs  to 
foreclose  mortgage);  1  C.  A.  619,  620,  622,  82  P.  977  (applied  in 
action  to  foreclose  mortgage  of  decedent);  3  C.  A.  54,  58,  84  P. 
453  (construed  in  case  same  as  last  where  premises  had  been 
transferred);  28  F.  275,  282  (the  statute  points  out  the  only 
(lisal)ilities   that  excuse  delay   in   bringing  suit). 

"Action"  includes  special  proceeding'  of  I'ivil  nature. —  See 
Kerrs  Cyc.  C.  C.  P.  §  363  and  note. 

SuI)stitution  of  parties  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §385 
and  note;  37  Cent.  Dig.  col.  2476,  §§88-99.  15  PI.  &  Pr.  768; 
20  ri.  &  Pr.  1019,  et  seq. 
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Survival  of  actions  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §§385, 
1.582-1584  and  notes;  21  PI.  &  Pr.  309;  1  Cent.  Dig.  col.  184, 
§§  248-293;  1  Decen.  Dig-,  p.  39,  §§  51-57;  6  A.  C.  513;  6  A.  C.  548; 
6   A.   C.    G51;    10   A.   C.    725. 

§354.  IN  SUITS  BY  ALIENS,  TIME  OF  WAR  TO  BE 
DEDUCTED.  When  a  person  is  an  alien  subject,  or  citizen 
of  a  country  at  war  witli  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited  for 
the  commencement  of  the  action. 

HLstory:      Enacted  March   11,    1872. 

99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  28  F.  275,  282  (the  statute  points  out  the  only 
disabilities  that  excuse  delay  in  bringing  suit). 

Suspension  of  statute  of  limitations  by  war  —  As  to,  see  19 
Encyc.  of  L.  217;  30  Encyc.  of  L.  9;  1  Cent.  Dig.  col.  2199, 
§233[j],  col.  2206  §236,  col.  2213  §247,  col.  2232  §275;  33  Cent. 
Dig.  col.  919,  §  523;  48  Cent.  Dig.  col.  1798,  §§  26-36. 

§355.  PROVISION  WHERE  JUDGMENT  HAS  BEEN  RE- 
VERSED.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the 
cause  of  action  survive,  his  representatives,  may  commence 
a  new  action  within  one  year  after  the  reversal. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125, 
act  held   unconstitutional,   see   history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

99  C.  612,  614.  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  137  C.  527,  530  (applied  in  action  by  widow  to 
recover  lands  secured  from  her  by  deceased  husband  througli 
fraud  and  mistake),  70  P.  556;  2  C.  A.  241,  245  (cited),  247  (con- 
strued—  "appeal"  does  not  include  a  writ  of  error),  83  P.  275; 
28  F.  275,  282  (the  statute  points  out  the  only  disabilities  that 
excuse  delay  in  bringing  suit). 

As  to  "appeal"  not  including  a  writ  of  error,  see  1  W.  &  P. 
144;   1   Obiter  Dig.  87-90. 

§356.  PROVISION  WHERE  ACTION  IS  STAYED  BY 
INJUNCTION.  When  the  commencement  of  an  action  is 
stayed   by   injunction    or   statutory    prohibition,    the    time    of 
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the  continuance  of  the  injunction  or  prohibition  is  not  part 
of  the  time  limited  for  the  commencement  of  the  action. 
History:     Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

54  C.  233,  235  (construed  in  connection  with  ch.  5,  §  5106,  U.  S. 
Rev.  Stats.);  61  C.  557,  589,  600  (applied  in  action  by  heir  to 
recover  pos.session  of  property);  63  C.  122  (construed  in  connec- 
tion with  C.  C.  S1190);  66  C.  530,  532,  6  P.  390  (applied);  89  C. 
387,  392,  26  P.  891,  892  (inapplicable  where  prohibitory  statute 
unconstitutional):  99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited 
as  to  statutes  of  limitation);  127  C.  189,  192,  59  P.  834  (con- 
strued); 141  C.  99,  100,  74  P.  549,  550  (construed  as  applying  alsu 
in  ca.se  of  insolvency  proceedings);  28  F.  275,  282  (the  statute 
points  out  the  only  disabilities  that  excuse  delay  in  bringing 
suit). 

§357.    DISABILITY    MUST    EXIST    WHE>     RIGHT    OF 
ACTION  ACCRUED.     No  person  can  avail  himself  of  a  dis- 
ability, unless  it  existed  when  his  right  of  action  accrued. 
HUtory:      Enacted  March    11,    1872. 

61  C.  557,  574  (applied  as  to  minor  in  action  of  ejectment); 
99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes  of 
limitation);  28  P.  275,  282  (the  statute  points  out  the  only  dis- 
aliilities  that  excuse  delay   in   bringing  suit). 

Successive  disabilities  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §328 
and  note;  §358  and  note;  also  19  Encyc.  of  L.  pp.  236-241;  33 
Cent.   Dig.   co'l.    693,   §§  422,   423. 

§358.  WHEN  TWO  OR  3iORE  DISABILITIES  EXIST, 
ETC.  When  two  or  more  disabilities  coexist  at  the  time  the 
right  of  action  accrues,  the  limitation  does  not  attach  until 
they  are  removed. 

History:      Enacted  March    11,    1872. 

52  C.  619,  620  (erroneously  cited  for  §  338);  99  C.  612.  614,  37  A. 
S.  87,  34  P.  335,  336  (cited  as  to  statutes  of  limitation);  28  F. 
275,  282  (the  statute  points  out  the  only  disabilities  that  excuse 
delay  in  bringing  suit). 

§359.  THIS  TITLE  NOT  Ari'LK  ABLE  TO  ACTIONS 
ACJAINST  DIRECTORS,  ETC.  LI.MITATIONS  IN  SUCH 
CASES    PRES(1RIBED.      This    title    does    not    affect    actions 
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against  directors  or  stockholders  of  a  corporation,  to  recover 
a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within 
three  years  after  the  discovery  by  the  aggrieved  party  of 
the  facts  upon  which  the  penalty  or  forfeiture  attached,  or 
the   liability   was  created. 

HLstory:      Enacted  March   li,    1ST2. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

59  C.  545,  546,  547  (construed);  74  C.  167,  171,  15  P.  670,  671 
(applied);  82  C.  650,  653,  16  A.  S.  178,  23  P.  62  (applied  without 
reference);  97  C.  93,  97,  31  P.  846,  847,  848  (construction  dis- 
cussed); 99  C.  612,  613,  614,  615,  616,  37  A.  S.  87,  34  P.  335  (con- 
struction discussed);  103  C.  594,  596,  37  P.  499  (construction  dis- 
cussed and  applied);  108  C.  1,  5,  40  P.  1077  (discussed  and  ap- 
plied); 117  C.  157,  163,  59  A.  S.  162,  48  P.  1090,  1091,  37  L.  619 
(applied);  124  C.  90,  94,  56  P.  790  (construed  as  to  computation 
of  time);  125  C.  6,  8,  57  P.  664  (construed  as  to  when  statute 
begins  to  run  on  action  to  enforce  personal  liability  for  attor- 
ney's fees);  125  C.  407,  409,  410,  412.  58  P.  85  (pleaded  with 
other  sections;  sustained);  125  C.  472,  488,  58  P.  164  (applied); 
127  C.  166,  167.  59  P.  830  (plea  of  sustained);  127  C.  258,  259,  260, 
59  P.  575  (plea  of  sustained);  127  C.  525,  527,  528,  59  P.  989  (con- 
strued and  applied);  127  C.  669,  671,  60  P.  439,  49  L.  647  (plea  of 
not  sustained);  142  C.  383,  384  (construed  and  applied  in  action 
to  enforce  individual  liability  of  stockholder  for  debts),  77  P. 
939;  143  C.  221,  224  (construed  and  applied  in  action  to  enforce 
individual  liability  of  stockholder  for  debts),  77, P.  65;  145  C. 
696,  703,  704  (applied  in  action  against  holder  of  unpaid  stock 
of  insolvent  bank  to  collect  assessment),  79  P.  441;  147  C.  554, 
558  (cited),  109  A.  S.  162,  82  P.  202;  6  C.  A.  469,  472,  474,  92  P. 
:;91  (applied  in  action  against  stockholder  to  recover  his  pro- 
portional liability  for  debt  of  corporation);  28  F.  275,  282  (the 
statute  points  out  the  only  disabilities  that  excuse  delay  in 
bringing   suit). 

Directors  of  corporation  —  Personal  liability  —  Limitation  of 
action. —  See   Kerr's  Cyc.   C.    C.    §  309   and   note. 

Discovery  of  facts. —  Means  of  knowledge  existing  and  cir- 
cuinstances  such  as  to  put  party  on  inquiry,  person  is  held  to 
have  knowledge. —  See  Kerr's  Cyc.  C.  C.  §19  and  note. 

Stockholders  —  Personal  liability  —  Limitation  of  action. — 
See  Kerr's  Cyc.  C.  C.  §  309  and  note;  33  Cent.  Dig.  col.  251,  §  97. 

§360.  ACKNOWLEDGMENT  OR  NEW  PROMISE  MUST 
BE  IN   WRITINCil.     No  acknowledgment  or  promise  is  suffi- 
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cient  evidence  of  a  new  or  continuing  contract,  by  which  to 
take  the  case  out  of  the  operation  of  this  title,  unless  the 
same  is  contained  in  some  writing,  signed  by  the  party  to 
be  charged  thereby. 

History:      lOnacled    Mjirrli    II,    1X72. 

See  Kerr's  Cyc.  C.  C.  P.  for  74  pars,  annotation. 

51  C.  215,  217  (applied);  56  C.  342,  344  (construed  and  ap- 
plied); 56  C.  374,  379,  380  (construed);  66  C.  189,  190,  5  P.  77 
(cited);  70  C.  412,  414,  11  P.  748  (construed);  74  C.  60,  67,  69, 
15  P.  371,  373,  374  (construed);  75  C.  271,  275,  17  P.  225,  227 
(construed);  76  C.  96,  101,  18  P.  131,  132,  133  (construed  and 
applied),  28  P.  229  (applied  in  action  for  damages  for  failure 
to  deliver  stocks  sold);  98  C.  293,  298,  33  P.  63,  65  (construed): 
99  C.  612,  614,  37  A.  S.  87,  34  "P.  335,  330  (cited  as  to  statutes  of 
limitation),  52  P.  836  (construed  not  to  prolong  life  of  mort- 
gage); 122  C.  413,  414-419,  55  P.  145  (construed  to  prolong  life 
of  mortgage  where  made  before  debt  barred) ;  127  C.  528,  530, 
60  P.  42  (discussed  and  applied);  127  C.  669,  671,  60  P.  439,  49  L. 
647  (construed  and  applied);  128  C.  473,  476,  79  A.  S.  63,  61  P. 
67  (discussed  and  applied);  130  C.  245,  251,  252,  62  P.  466,  600 
(discussed  and  applied);  134  C.  14,  19,  20,  21,  66  P.  40  (dis- 
cussed and  applied);  134  C.  26,  29,  66  P.  24  (cited),  68  P.  304 
(construed);  137  C.  384,  389,  70  P.  223  (cited  and  discussed): 
140  C.  88,  73  P.  738,  69  P.  625  (construed);  143  C.  131,  133,  76  P. 
898  (applied);  148  C.  7,  10,  82  P.  434  (applied  in  action  against 
grantors  of  note);  151  C.  723,  727,  91  P.  616  (applied  as  to 
renewal  of  note  in  action  to  foreclose  mortgage);  5  C.  A.  562, 
570,  90  P.  1065  (applied  to  letters  in  action  on  an  account); 
28  F.  275,  282  (the  statute  points  out  the  only  disabilities  that 
excuse   delay   in    bringing  suit). 

Attorney  of  creditor  —  Acknowledgment  and  promise  made  to 
will  remove  bar. —  24  A.  R.  460.  See  33  Cent.  Dig.  col.  1037,  §§  575, 
576;   19   Encyc-  of  L,.   316. 

S3(J1.    LIMITATION  LVAVS  OF  OTIIEU  STATES,  EFFECT 

OF.  When  a  cause  of  action  has  arisen  in  another  state,  or 
in  a  foreign  country,  and  liy  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against  a  person  l)y 
reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be 
maintained  against  him  in  this  state,  except  in  favor  of  one 
who  has  been  a  citizen  of  this  state,  and  who  has  held  the 
cause  of  action  from  the  time  it  accrued. 

Ili.stoi-.v:      Enacted   March    11.    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

72  C'.  264.  266,  13  P.  661,  662  (construed  with  reference  to 
action  on  a  foreign  judgment  held  by  a  citizen  of  this  state); 
79  C.  77,  79,  21  P.  5.^5  (pleaded  but  not  passed  on);  (C.  June  30, 
1891),  27  P.  30,  31,  32  (construed  in  relation  to  right  to  fore- 
close on  security  in  this  state  when  the  debt, —  created  in  an- 
other state  where  tlie  parties  reside, — -is  barred  by  the  statutes 
of  that  state,  new  trial  granted  in  bank. —  95  C.  184,  30  P. 
213);  95  C.  184,  194,  197,  198,  200,  206,  30  P.  213,  16  L.  646  (dis- 
cussed and  applied;  on  p.  198  §  351  is  erroneously  cited  as  §  361); 
99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to  statutes 
of  limitation);  152  C.  637,  640  (cited),  642  (construed  and  ap- 
plied in  action  against  estate  of  decedent  on  notes  executed 
in  N.  Y.),  93  P.  854;  28  F.  275,  282  (the  statute  points  out  the 
only  disabilities  that  excuse  delay   in  bringing  suit). 

§  362.  EXISTING  CAUSES  OF  ACTION  NOT  AFFECTED. 

This  title  does  not  extend  to  actions  already  commenced, 
nor  to  cases  where  the  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  barring  a  remedy  has  fully 
run,  but  the  laws  now  in  force  are  applicable  to  such  actions 
and  cases,  and  are  repealed  subject  to  the  provisions  of  this 

section. 

\ 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125, 
act  held   unconstitiitional,    see   history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

95  C.  184,  202,  30  P.  213,  16  L.  646  (construed  and  applied  with 
§458);  99  C.  612,  614,  37  A.  S.  87,  34  P.  335,  336  (cited  as  to 
.statutes  of  limitation);  28  P.  275,  282  (the  statute  points  out 
the  only  disabilities   that  excuse  delay   in  bringing  suit). 

Repeal  or  alteration  of  limitations  —  As  to,  see  Kerr's  Cyc. 
C.  C.   P.   §§  9,  18  and  notes;   19  Encyc.  of  L.   168. 

Statute  does  not  act  retrospectively. —  See  Kerr's  Cj'c.  C.  C.  P. 
§9  and  note;  §  18  and  note;   33  Cent.  Dig.  col.   135,   §§16-25. 

§363.  WORD  "ACTION"  INCLUDES  A  SPECIAL  PBO- 
CEEDING.  The  word  "  action,"  as  used  in  this  title  is  to 
be  construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil   nature. 

HLstory:      Enacted  Marcli    11,    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

5.5  C.  574,  588  (applied);  95  C.  184,  202,  30  P.  213,  16  L.  646 
(applied):  99  C.  612,  614,  37  A.  S.  87,  34  P.  335  (referred  to  witli 
other  sections  in  construing'  the  statute  of  limitations);  117  C. 
1,  6,  48  P.  804  (applied  to  mandamus);  118  C.  660,  661,  662, 
50  P.  768  (referred  to  in  connection  witli  action  to  revoke  pro- 
bate of  a  will);  141  C.  96,  98  (applied),  74  P.  696;  145  C.  42,  47 
(apijlied).  78  P.  467;  28  F.  275,  282  (the  statute  points  out  the 
only   disabilities   that   excuse   delay    in    bringing-   suit). 


TITLE  TTT. 

OF  THE  PARTIES  TO  CIVIL  ACTIONS. 

S  367.     Action   to  be  in  name  of  party  in   interest. 

S  368.     Assignment  of  thing  in   action   not  to  prejtidice  defense. 

§  360.      Kxecntor,     trustee,     etc.,    may    sue    without    joining    the 

persons  beneficially  interested. 
§  370.      When     a     married    woman     is    a     party,    actions    by    and 

against.  • 

S  371.     Wife  may  defend,  when. 
S  372.     Infant,  etc.,  to  appear  by  guardian. 
§  373.     Guardian,  how  appointed. 

§  374.     Father,  etc.,  may  sue  for  her  own   seduction. 
S  376.     Father,  etc.,  may  sue  for  sedviction  of  daughter,  etc. 
S  376.     Father,   etc.,   may   sue   for   in.iurj'  or  death    of  child. 
S  377.     When   representatives   may   sue  for  deatli    of   one   caused 

by   the  wrongftil  act  of  another. 
§  ."^"S.     Wlio  may  be  .ioined  as  plaintiffs. 
S  379.      Who   may  be  .ioined   as   defendant."^. 
S  380.      Parties    defendant   ire  an   action    to   dptei'niino   rdndicdng 

claims  to   real   property. 
§  381.     Parties  holding  title  under  a  common   soui-ce,   wlien   may 

.ioin, 
§  382.     Parties    in    interest,    when    to    be    joined.      Wlien    one    or 

more  may  sue   or  defend   for   the   whole. 
§  3S3.     Plaintiff    may    sue    in    one    action    the    different    parties 

to   commercial    papiM-    fur    insurance   policies]. 
§  3S4.      Tenants    in    comnidii.    (•(<-.,    iiia,\-    sever   in    bi-inging   or   de- 
fending  actions. 
S  385.      Action,   when    not   to  abate  by   death,    marriage,   or  otber 

disability.     Proc^eedings  in   such   case. 
§  386.     Another    person    may    be    substituted    for    the    defendant. 
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§  387.      Intervention,   when   it  takes  place,  and  how  made. 

S  388.     Associates    may   be   sued  by   name   of  a. association. 

§  389.     Court    when    to    decide    controversy    or    to    order    other 

parties  to  be  brought   in. 
§  390.     Actions   against    flre   departments. 


§  367.  ACTION  TO  BE  IN  NAME  OF  PARTY  IN  INTER- 

EST.  Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  provided  in  section  three 
hundred  and  sixty-nine  of  this  code. 

History:  Enacted  March  1],  1872.  founded  upon  §4  Practice 
Act  as  amended  1855,  Stats.  1855,  p.  303;  amended  April  '\^. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  63;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act  lield 
unconstitutional,  see  history,  §  5  ante. 

See   Kerr's   Cyc.    C.    C.    P.    for    79   pars,    annotation. 

Code  section. —  55  C.  126,  129  (applied);  57  C.  579,  586  (ap- 
plied in  action  to  enforce  lien  of  assessment  in  swamp-land  dis- 
trict); 61  C.  611,  614  (applied  in  action  on  contract  of  sub- 
scription to  corporate  stock);  66  C.  54,  58,  4  P.  945,  948  (applied 
in  suit  to  enforc%  swamp-land  assessment);  66  C.  443,  445,  6  P. 
82,  84  (applied  in  an  action  upon  an  undertaking  on  appeal  in 
ejectment);  68  C.  363,  368,  9  P.  550,  553  (applied  in  action  on 
contract  to  erect  a  furnace);  69  C.  142,  145,  10  P.  331,  333  (ap- 
plied in  action  on  promissory  note  transferred  after  due) ;  77  C. 
541,  543,  18  P.  113,  114,  20  P.  73  (applied  in  suit  to  recover 
license-tax);  87  C.  245,  247,  25  P.  420  (exception  applied  in 
favor  of  trustee  of  an  express  trust);  106  C.  651,  657  (cited  as 
statutory  right  of  defendant  —  erroneously  cited  as  §307  in- 
stead of  §367),  40  P.  8  (correctly  cited);  112  C.  75,  82,  44  P. 
469  (applied  in  action  by  pledgeor  of  promissory  note);  123  C. 
185,  186,  55  P.  783  (applied  in  action  by  assignee  of  written 
promise  to  pay  money);  138  C.  216,  219,  71  P.  180  (cited  in  dis- 
cussing 6  C.  87);  146  C.  203,  210,  79  P.  880  (construed);  146  C. 
577,  579,  80  P.  860  (construed);  147  C.  384,  389,  81  P.  1077  (con- 
strued); 148  C.  669,  672,  113  A.  S.  324,  84  P.  155  (construed); 
4  C.  A.  400,  402,  88  P.  373  (applied  to  holder  of  note  in  pledge); 
7  C.  A.   248,  94  P.   252,  255    (applied). 

Practice  Act  §4. —  6  C.  247,  248  (cited);  G  C.  456,  457  (phrase, 
"or  thing  in  action  not  arising  out  of  contract,"  construed); 
9  C.  325,  328  (not  applicable  to  an  action  brought  for  an  un- 
liquidated demand);  12  C.  92,  98,  73  A.  D.  522  (plaintiff  cannot 
recover  if  he  is  not  the  real  party  in  interest);  18  C.  615,  618 
(witness  interested  in  damages  is  incompetent);   22  C.   231,   235, 
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23G,  239.  83  A.  D.  64  (construed  with  §  422  as  to  competency  of 
witnesses);  25  C.  188,  189  (not  applicable  to  non-enumerated 
causes  of  action,  as  on  a  promissory  note) ;  25  C.  242,  252  (re- 
ferred to);  26  C.  145,  148  (construed  with  other  sections,  show- 
ing- Avhen  assignor  of  account  may  be  a  witness);  32  C.  82,  90 
(party  ma>-  sue  on  note  belonging  to  liim);  32  C.  Ill,  118,  91 
A.  D.  566  (ward  to  sue  by  guardian);  33  C.  121,  127  (promise 
made  to  third  party  for  benefit  of  plaintiff  may  be  sued  on  by 
latter);  34  C.  145,  148  (applied  to  action  for  breach  of  assigned 
contract);  138  C.  216,  219,  94  A.  S.  39,  71  P.  180  (assignee  of 
ward's  cause  of  action  against  the  sureties  on  the  guardian's 
bond  may  maintain  action  against  them);  146  C.  203,  210,  79  P. 
S80  (construed  and  applied  with  §  369  to  action  to  restrain 
diversion  of  water);  146  C.  577,  579,  80  P.  860  (applied  to  action 
by  heirs  for  cancelation  of  deed  for  fraud,  etc.);  147  C.  384, 
389,  81   P.    1077    (applied   to  action   to  foreclose  mortgage). 

Agent  —  As  party  plaintiff,  see  "Parties  plaintiff,"   this   note. 

Assignee  —  As  party  plaintiff,  see  "Parties  plaintiff,"  tliis 
note. 

Associations- — -Suits  by  and  against  —  How  brought  and  con- 
ducted.—  See  Kerr's  Cyc.  C.  C.  P.  §388  and  note;  4  Cent.  Dig. 
col.  2534,  §§36-43;  2  Decen.  Dig.  p.  1474,  §§20-20(5);  22  PI.  & 
Pr.   228. 

Parties  plaintiff  —  Agents  as. —  See  Kerr's  Cyc.  C.  C.  P.  §369 
and  note;  40  Cent.  Dig.  col.  1545,  §§691-700. 

Same  —  Assignees  as. —  See  Kerr's  Cyc.  C.  C.  P.  §368  and 
note;  4  Cent.  Dig.  col.  1472,  §§199-202;  37  Cent.  Dig.  col.  2330, 
§8;   2   Decen.   Dig.  p.   1260,   §§118-123. 

Same  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P.  §§378,  382  and 
notes;   15  PI.  &  Pr.   463. 

Same  —  Joining  as  defendants  persons  who  refuse  to  become. 
—  See  Kerr's  Cyc.  C.  C.  P.  §382  and  note;  37  Cent.  Dig.  col. 
2421,   §§  54,   55. 

Same  —  Who  are  proper. —  See  Kerr's  Cyc.  C.  C.  P.  §§378,  382 
and  notes;   37  Cent.  Dig.  col.    2344,  §§  13-27. 

Partnerships  —  How  suits  l^rought  by  and  against. —  See 
Kerr's  Cyc.  C.  C.  P.  §388  and  note;  38  Cent.  Dig.  col.  1137, 
§§  349-375. 

Right  to  sue  on  contract  made  for  one's  benefit. —  See  Kerr's 
Cyc.  C.  C.  P.   §  1559  and   note;   37   Cent.   Dig.   col.   2362,   §  20. 

S368.  ASSItiXMENT  OF  THIM;  1>  ACTION  XOT  TO 
I*REJIJI)I(!E  DEFENSE.  In  the  case  of  an  assignment  of  a 
tiling  in  action,  tlie  action  by  the  assignee  is  without  preju- 
dice to  any  set-off,  or  other  defense  existing  at  the  time 
of,    or    before,    notice    of    the    assignment;    hut    this    section 
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does  not  apply  to  a  negotiable  promissorj-  note  or  bill  of 
exchange,  transferred  in  good  faith,  and  upon  good  consid- 
eration,  before   maturity. 

Hi-story:  Enacted  Matrli  11,  1872,  founded  upon  §.5  of  Prac- 
tice  Act. 

See  Kerr's  Cyc.   C.   C.  P.  for  172  pars,  annotation. 

Code  section. —  55  C.  126,  129  (applied  to  non-negotiable  con- 
tract);  65  C.  437,  438,  4  P.  418,  419  (applied  in  suit  on  note 
assigned  after  maturity);  66  C.  41,  42,  4  P.  943  (applied  in  suit 
on  street  assessment,  cause  assigned  to  attorney,  settlement 
■with  plaintiff  without  notice);  81  C.  303,  327,  22  P.  665,  673 
(applied  in  suit  on  note  assigned  after  maturity);  101  C.  286, 
288,  289,  35  P.  876  (construed  in  connection  with  §  1549  Civ. 
Code,  in  suit  on  non-negotiable  contract);  107  C.  55,  62,  67, 
40  P.  45  (construed  as  to  latent  equities,  denying  them);  113  C. 
168,  171,  45  P.  258  (applied  to  counterclaim  alleged  in  action 
on  note  by  assignee,  not  allowing  it  because  not  sufficiently 
pleaded);  123  C.  157,  161,  55  P.  786  (applied);  126  C.  107,  111, 
58  P.  447  (applied);  132  C.  582,  584,  64  P.  1097,  1098  (applied); 
133  C.  42,  47,  65  P.  131,  576  (applied  in  action  on  note  pur- 
chased at  public  sale);  133  C  681,  6S5,  65  P.  1110  (applied  in 
foreclosure  of  mortgage  securing  antedated  note). 

Practice  Act  §  5. —  33  C.  525,  528,  91  A.  D.  655  (not  applicable 
to  payment  of  anotlier's  debt);  123  C.  157,  161,  55  P.  786  (as- 
signee  of   unsatisfied   judgment   takes   it   subject  to   set-off). 

Assignment  —  And  survival  of  causes  of  action. —  See  Kerr's 
Cyc.   C.   C.   P.   §§  1582   et  seq.   and  notes. 

Same  —  Of  non-negotiable  instruments  —  Subject  to  equities 
and  set-offs. —  See  Kerr's  Cyc.  C.  C.  §  1459  and  note;  also  Kerr's 
Wiltsie  on  Mortgage  Foreclosures   §  354. 

Same  —  Of  cause  of  action  for  conversion  of  personal  prop- 
erty.—  64   A.   D.   515. 

Negotiable  instruments  —  Rights  of  parties  thereto. —  See 
Kerr's  Cyc.  C.  C.   §§  3086   et  seq.  and  notes. 

Non-negotiable  contract  —  Indorsed  in  blank  passes  by  de- 
livery.— -See  Kerr's   Cyc.   C.   C.    §1459   and   note. 

Notice  —  Not  necessary  to  protect  assignee  of  bill  of  goods 
to  arrive,  upon  which  part  of  purchase  price  has  been  paid. —  63 
A.   D.   132. 

Purchase  at  public  sale  of  negotiable  promissory  note  does 
not  take  it  by  transfer  in  due  course. —  See  Kerr's  Cyc.  C.  C 
§  312   and  note;    3   W.   &   P.    2223. 

Things  in  action  —  Definition  of. —  See  Kerr's  Cyc.  C.  C.  §953 
and  note:   2  W.  &  P.   1144. 
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§369.  EXECUTOR,  TKISTEE,  ETC.,  MAI  SUE  AVUrH- 
OUT  JOIMMJ  THE  TEKSO.NS  BENEFICIALLY  INTER, 
ESTED.  An  executor  or  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  persons  for  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of  another, 
is  a  trustee  of  an  express  trust,  within  the  meaning  of  this 
section. 

History:  Enacted  March  11.  1872,  le-enactmcnt  of  §6  of 
Practice  Act,  as  amended  1854,  Stats.   1854,  p.  84. 

See  Kerr's  Cyc.  C.  C.  P.  for  113  pars,  annotation. 

Code  section. —  57  C.  579,  586,  587  (the  people  are  not  ex- 
pressly authorized  by  this  section  to  sue  to  recover  a  swamp- 
land district  assessment);  66  C.  443,  446,  6  P.  82,  84  (construed 
as  to  proper  party  plaintiff  in  suit  on  undertaking  an  appeal 
in  ejectment);  68  C.  419,  420,  9  P.  658,  659  (construction  as  to 
parties  plaintiff  in  case  of  a  trustee  of  an  express  trust);  71  C. 
594,  598,  12  P.  723,  725  (construed  and  applied);  74  C.  373,  375, 
3  6  P.  192  (applied  in  suit  on  official  bond  of  license  collector): 
75  C.  124,  127,  16  P.  705  (applied  in  case  of  suit  on  loan  made 
by  an  agent  in  principal's  name);  75  C.  245,  250,  17  P.  1,  3 
(applied  in  suit  by  executor  for  insurance  on  life  of  decedent); 
77  C.  541,  542,  18  P.  113,  114,  20  P.  73  (construed  in  suit  on 
license  imposed  by  county  ordinance);  80  C.  19,  31,  21  P.  1123, 
1126  (applied  in  action  to  enforce  contract  of  subscription  to 
tlie  capital  stock  of  a  corporation  to  be  organized,  payable  to 
a  designated  person  as  agent);  83  C.  477,  486,  23  P.  706,  709 
(applied  in  foreclosure  of  mortgage  by  trustee);  83  C.  491,  497, 
24  P.  157  (constitutionality  discussed);  87  C.  245,  247,  25  P. 
420,  421  (applied);  89  C.  602,  605,  26  P.  1071,  1072  (applied  in 
suit  by  directors  insane  asylum  against  husband  of  insane  per- 
son);  91  C.  492,  504,  27  P.  775,  777  (applied  in  action  for  can- 
celation of  deed  of  trust);  98  C.  490,  497  (applied),  33  P.  550, 
553;  100  C.  505,  509,  35  P.  73  (applied);  (C.  Dec.  3,  1894).  38 
P.  455  (applied  in  case  of  suit  by  one  in  whose  name  written 
contract  is  made  for  benefit  of  another);  110  C.  568,  575  (ap- 
plied with  §§  1581,  1582),  42  P.  1086:  114  C.  378,  388,  46  P.  166 
(applied  in  action  by  trustee,  having  lease  in  his  own  name,  to 
prevent  trespass):  119  C.  571,  576,  51  P.  860,  39  L.  689  (applied); 
142  C.  142,  145  (applied),  75  P.  785;  146  C.  203,  210,  79  P.  880 
(construed  in  connection  with  S  367  ante);  147  C.  299,  311  (ap- 
plied), 81  P.  958:  147  C.  384,  390  (applied),  81  P.  1077;  149  C. 
1,  7    (applied),   84  P.   145,  6  L.  N.   S.   275. 
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Practice  Act  S  6. —  1  C.  167,  174  (cited):  25  C.  26,  29  (applied 
to  action  for  mandamus);  28  C.  539,  543  (applied  in  action  for 
damages  on  injunction  bond);  32  C.  Ill,  117  (applied  in  suit 
by  g-uardian  of  infant);  34  C.  136,  138  (applied  in  action  by 
trustee  of  express  trust);  85  C.  436,  445,  25  P.  22  (cited  in  con- 
struing trust);  142  C.  142,  145,  75  P.  785  (assignee  may  sue 
where  legal  title  has  been  transferred  to  him);  146  C.  203,  210, 
79  P.  880  (construed  with  §  367  and  applied  in  action  to  re- 
strain diversion  of  water);  147  C.  299,  311,  81  P.  958  (applied 
to  maintenance  of  cross-action);  147  C.  384,  390,  81  P.  1077 
(this  section  is  permissive  only,  and  does  not  exclude  an  action 
in   the  name  of  the  real   party  in   interest). 

Actions  by  administrators  and  executors  —  Alone. —  See  Kerr's 
Cyc.  C.  C.  P.  §§  1581-1583  and  note;  1  Church's  New  Probate 
Law   and   Practice,   pp.    1043-1068. 

Same  —  Jointly  with  heirs  or  devisees  for  the  possession  of, 
or  to  quiet  the  title  to,  real  property. —  See  Kerr's  Cyc.  C.  C.  P. 
S1452   and   note;    37   Cent.   Dig.   col.   2353,   §17. 

Same  —  To  set  aside  fraudulent  deeds  by  decedent. — See  Kerr's 
Cyc.  C.  C.  P.  §  1589  and  note;  1  Church's  New  Probate  t,aw  and 
Practice,  pp.   1060-1068. 

§370.  WHEN  A  MARRIED  WOMAN  IS  A  PARTY,  A(  - 
TIONS  BY  AND  AGAINST.  When  a  married  woman  is  a 
party,  her  husband  must  be  joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone. 

2.  When  the  action  is  between  herself  and  lier  husband, 
she  may  sue  or  be  sued  alone. 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement,  in 
writing,  entered  into  between  them,  she  may  sue  or  be  sued 
alone. 

History:  Enacted  March  11.  1872.  re-enactment  of  §  7  of 
Practice  Act,  adding  par.  3:  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  293;  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  126,  act  held  unconstitutional,  see 
history,    §  5  ante. 

See  Kerr's  Cyc.  C.  C.   P.   for   106   pars,  annotation. 

Code  section. —  53  C.  456,  460  (cited  by  court  in  discussion); 
54  C.  178  (referred  to  in  connection  with  §  167  Civ.  Code,  and 
power  of  marriecl  woman  to  contract  for  payment  of  money) ; 
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65  C.  629,  631,  4  P.  669  (cited  by  court  In  discussion  of  when 
married  woman  may  sue  alone);  66  C.  247,  248,  5  P.  223  (wife 
cannot  sue  alone  for  injuries  to  her  person);  67  C.  387,  390, 
391,  7  P.  804,  807  (husband  not  necessary  party  where  action 
relates  to  wife's  right  to  claim  homestead  property);  71  C. 
418,  425,  12  P.  347,  349  (cited  as  to  husband's  being  necessary 
party  in  foreclosure  of  mortgage  hy  wife  on  community  prop- 
erty); 77  C.  390,  391,  19  P.  644,  645  (wife  living  apart  may  sue 
alone  for  injuries  to  person);  87  C.  464,  468,  25  P.  681,  682,  11 
L/.  252  (wife  cannot  sue  alone  for  damages  for  injuries  to  her 
person);  96  C.  609,  611,  31  P.  618  (cited  as  to  when  husband 
necessary  party  in  suit  against  wife);  105  C.  680,  690-692,  39  P. 
56  (discussed  in  holding  husband  necessary  party  in  action  by 
wife  for  injury  to  person);  110  C.  85,  89,  42  P.  464  (cited  as 
to  when  court  will  order  husband  brought  in);  110  C.  423,  425, 
42  P.  908  (husband  not  necessary  party  in  action  to  quiet  title 
to  wife's  separate  property,  although  homestead  declared  on); 
122  C.  253,  255,  259,  54  P.  847  (applied  in  action  for  enticing 
away  husband);  126  C.  77,  82,  58  P.  380  (in  action  by  wife  for 
malicious  prosecution  husband  necessary  party  plaintiff);  126 
C.  471,  481,  58  P.  910  (in  wife's  action  to  protect  homestead 
husband  not  a  necessary  party  plaintiff);  134  C.  419,  421,  66  P. 
491  (cited  by  court  in  discussing  necessary  allegations  in  com- 
plaint of  wife  in  action  to  protect  homestead):  136  C.  301,  302, 
68  P.  817  (husband  necessary  party  defendant  to  foreclose  chat- 
tel mortgage  on  wife's  personal  property);  137  C.  273,  276,  277, 
70  P.  21,  58  L.  941  (husband  necessary  defendant  in  action  for 
damages  for  wife's  torts);  138  C.  163,  165,  71  P.  81  (wife  living 
apart  may  sue  for  personal  injury);  6  C.  A.  404,  406  (subd.  3 
applied),  92  P.  310;  51  F.  257  (in  a  federal  equity  court,  a  mar- 
ried woman  must  sue  Ijj'  her  prochein  ami,  notwithstanding  a 
state   statute  allowing  her   to   sue   in   her   own   name). 

Practice  Act  S  7. —  3  C.  S3,  87  (applied):  15  C.  308,  311  (ap- 
plied in  action  for  wages  earned  before  marriage);  19  C.  128, 
129  (applied);  26  C.  425,  443  (construed);  31  C.  333,  335  (applied): 
32  C.  340,  342,  91  A.  D.  589  (applied):  36  C.  447,  450,  451,  452,  453 
(applied):   42  C.  408,  412    (applied). 

Actions  by  and  against  married  women  —  On  contracts  gen- 
erally.—  See  Kerr's  Cyc.  C.  C.  S  158  and  note;  10  PI.  &  Pr. 
pp.   199,    244:    26   Cent.   Dig.   col.    2371,   S§  738-747. 

Same  —  As  sole  traders. —  See  Kerr's  Cyc.  C.  C.  P.  §8  1811- 
1821   and  notes:  26  Cent.  Dig.  col.  1318,   §8  365-376. 

Same  —  Action  against  feme  sole  —  Who  subsequently  mar- 
ries, method  of  making  husband  part.v  and  entering  judgment. — 
See  Kerr's  Cyc.  C.  C.  P.  §371  note  pars.  7-9;  10  PI.  &  Pr.  199; 
26  Cent.   Dig.   col.   1752,  §§315,   316. 

Contracts  of  married  women  —  As  to  generally,  see  Kerr's 
Cyc.  C.  C.  S  158  and  note;  10  PL  &  Pr.  201. 
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Fraudulent  representations- — To  injury  of  wife's  separate 
property. —  See  Kerr's  Cyc.  C.  C.  P.  §370  note  par.  96.  See  10 
PI.   &  Pr.   216. 

Malicious  prosecution  —  Action  by  wife  for  damages  for,  hus- 
band  must  be   joined. — ■  11   L.    252. 

Sole  trader  — As  to  married  woman  as. —  See  Kerr's  Cyc.  C. 
C.  P.  §§  1811-1821  and  notes;  26  Cent.  Dig.  col.  1813,  §§  365-376;  26 
Cent.   Dig.   col.    2375,   §  741. 

§371.  \^1FE  MAT  DEFEND,  WHEN.  If  a  husband  and 
wife  be  sued  together,  the  wife  may  defend  for  her  own 
right,  and  if  the  husband  neglect  to  defend,  she  may  defend 
for  his  right  also. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  8  of 
Practice   Act,   adding  last  clause. 

Wife's  right  to  intervene. —  See  Kerr's  Cyc.  C.  C.  P.  §370  and 
note. 

§  372.  INFANT,  ETC.,  TO  APPEAR  BY  GUARDIAN.  When 
an  infant,  or  an  insane  or  incompetent  person  is  a  party, 
he  must  appear  either  by  his  general  guardian  or  by  a 
guardian  ad  litem  appointed  by  the  court  in  which  the  action 
is  pending,  in  each  case.  A  g:iiardian  ad  litem  may  be 
appointed  in  any  case,  when  it  is  deemed  by  the  court  in 
which  the  action  or  proceeding  is  prosecuted,  or  by  a  judge 
thereof,  expedient  to  represent  the  infant,  insane,  or  incom- 
petent person  in  the  action  or  proceeding,  notwithstanding 
he  may  have  a  general  guardian  and  may  have  appeared  by 
him. 

History;  Enacted  March  11,  1872,  founded  upon  §  9  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdt.s.  1873-4.  p.  294; 
April  15,  1880,  Code  Amdts.  1880   <C.  C.  P.  pt.),  p.  63. 

See  Kerr's  Cyc.   C.   C.   P.   for   68   pars,   annotation. 

Code  section. — ■  56  C.  321,  322  (infant  can  appear  only  by 
general  guardian  or  guardian  ad  litem);  63  C.  86,  89  (power  of 
guardian  to  employ  counsel,  but  not  to  contract  for  payment); 
64  C.  529,  593,  2  P.  418  (appointment  and  power  of  guardian  ad 
litem);  66  C.  360,  361,  5  P.  617  (cited  as  to  when  guardian  ad 
litem  may  be  appointed);  74  C.  52,  55,  15  P.  364,  366  (prosecu- 
tion in  propria  persona  irregular  but  not  void);  75  C.  596,  599, 
10    P.    174,   176    (not  applicable   to   probate   proceedings);    87   C. 
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530,  532,  25  P.  691,  692  (as  to  appointment  of  guardian  ad  litem 
for  incompetent  person);  89  C.  636,  G37,  27  P.  56  (transcript  on 
appeal  should  show  that  infant  appeared  by  guardian);  94  C. 
54,  55,  29  P.  328  (infant  may  appear  by  general  guardian);  103 
C.  387,  390,  42  A.  S.  121,  37  P.  382  (judgment  against  an  infant 
without  general  guardian  or  guardian  ad  litem  is  not  void); 
inc.  270,  271,  43  P.  754,  755  (order  setting  aside  appointment 
of  guardian  ad  litem  is  not  appealable);  120  C.  695.  697,  53  P. 
357  (construed  in  appeal  by  alleged  incompetent  from  order 
appointing  a  guardian);  133  C.  416,  418,  65  P.  873  (appointment 
of  guardian  ad  litem  may  be  made  on  application  ex  parte); 
128  U.  S.  53,  89,  32  L.  ed.  415,  424  (this  section  and  §373  refer 
to   civil    actions   as    distinguished   from    "special    proceedings"). 

Practice  Act  §9. —  19  C.  629,  632  (cited):  64  C.  529,  593,  2  T*. 
418    (cited  in  connection  with   construction   of  §§372  and  670). 

Guardian  and  ward  —  Generally. —  See  Kerr's  Cyc.  C.  C.  P. 
§§1747  et  seq.  and  notes;  also  Kerr's  Cyc.  C.  C.  §§326  et  seq. 
and  notes;  1  Church's  IVcw  Probate  Law  and  Practice,  pp.  163- 
260;   25  Cent.  Dig.  col.   243,   §§1-8. 

Guardians  ad  litem  and  their  appointment. —  See  Kerr's  Cyc. 
C.  C.  P.  §  373  and  note;  1  Church's  New  Probate  Law  an<l  Prac- 
tice, pp.   85-88;   27  Cent.  Dig.  col.   1211,  §§192-197. 

Insane  and  incompetent  persons  —  Generally. —  See  Kerr's 
Cyc.  C.  C.  §§  36,  38-42  and  notes;  1  Church's  New  Probate  Law 
aud  Practice,  pp.    243-260. 

Same  —  Guardians  for. —  See  Kerr's  Cyc.  C.  C.  P.  §§1763-1766 
and  notes;  1  Church's  New  Probate  Law  and  Practice,  pp.  245- 
249;  27  Cent.  Dig.  col.   2818,  §§43-72. 

Same  —  Same  —  Method  of  appointment. —  See  Kerr's  Cyc.  C. 
C.  P.  §  373  and  note;  1  Church's  New  Probate  Law  and  Practice, 
pp.   245   et  seq.;    27   Cent.   Dig.   col.    2522,   §§48-55. 

Minors  and  persons  of  unsound  mind  —  Their  liability  and 
rights. —  See  Kerr's  Cyc.  C.  C.  §§  33  et  seq.  and  notes;  1  Church's 
New   I'robate   Law  and  I'ractice,  p.   254. 

S373.  (il  ARDIAN,  HOW  API'OINTEU.  When  a  guardian 
ad  litem  is  appointed  by  the  court,  he  must  be  appointed  as 
follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  or  if  under 
that  age,  upon  the  api)lication  of  a  relative  or  fi'iend  of  the 
infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
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within  ten  days  after  the  service  of  the  summons,  or  if 
under  that  age,  or  if  he  neglect  so  to  apply,  then  upon  the 
application  of  a  relative  or  friend  of  the  infant,  or  of  any 
other  party  to  the  action. 

3.  When  an  insane  or  incompetent  person  is  a  party  to 
an  action  or  proceeding,  upon  the  application  of  a  relative 
or  friend  of  such  insane  or  incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  63. 

See  Kerr's  Cyc.   C.   C.  P.  for  9  pars,  annotation. 

Code  section. —  56  C.  321,  322  (cited  by  court  in  discussing 
method  of  appointment);  63  C.  554,  556,  562  (cited);  64  C.  529, 
594,  597,  2  P.  418,  461  (petition  for  appointment  not  necessary); 
66  C.  53,  4  P.  943  (when  court  has  jurisdiction  to  appoint  guar- 
dian ad  litem  for  infant) ;  66  C.  360,  5  P.  617  (jurisdiction  to  ap- 
point guardian  ad  litem  for  insane  person);  74  C.  52,  55,  15  P. 
364,  366  (method  of  appointing);  119  C.  571,  576,  51  P.  860,  39 
L.  689  (jurisdiction  to  appoint);  133  C.  416,  418,  65  P.  873 
(method  of  appointment);  150  C.  535,  536,  89  P.  348  (applied); 
128  U.  S.  53,  89,  32  L.  ed.  415,  424  (this  section  and  §  372  refer 
to   civil    actions   as   distinguished   from    "  special   proceedings  "J. 

Practice  Act,  §10. —  19  C.  629,  632  (cited);  64  C.  529,  594,  2  P. 
418    (cited  in  construing  code  sections). 

§  374.     UNMARRIED  FEMALE  MAY  SUE  FOR  HER  0W> 

SEDUCTION.  An  unmarried  female  may  prosecute,  as  plain- 
tiff, an  action  for  her  own  seduction,  and  may  recover  therein 
such  damages,  pecuniary  or  exemplary,  as  are  assessed  in 
her  favor. 

History:      Enacted  March   11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  2  pars,  annotation. 

98  C.  55,  59,  35  A.  S.  144,  32  P.  867,  869  (erroneously  cited  as 
C.  C);  4  C.  A.  760,  763,  89  P.  441    (applied). 

Abortion  —  Procured  by  defendant,  admissible  in  evidence  in 
aggravation  of  damages. —  See  22  A.  R.   100. 

Adultery. —  See    "Seduction,"    this   note. 

Damages  —  Abortion  procured  by  defendant,  admissible  in 
aggravation  of. —  See  22  A.  R.  100. 

Same — As  to   generally. —  14  A.   D.    159. 

Same  — By  whom  may  be  brought. —  See  25  Encyc.  of  L. 
(2d   ed.),   pp.    195-252. 
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Same  —  Exeniplory  —  As  to  allowance  of. —  See  Kerr's  Cyc. 
C.  C.   §  3294  and  note;   55  A.   D.   427. 

Same  —  For   seduction. —  See   "Seduction"   this   note. 

Seduction  —  Adultery  of  plaintiff  not  admissible  in  evidence 
in    bar   of  action. —  See   99   A.    D.    539. 

Same  —  As  to  damages  for. —  See  Kerr's  Cyc.  C.  C.  §  3339  and 
note. 

Same  —  Common  law  action  for. —  See  4  A.  D.  392;  44  A.  D. 
159. 

Same  —  In  anotlier  state  —  No  action  lies  in  this  state. —  See 
37    A.    R.    156. 

Same  —  Nature    of   tlie   action. —  See    25    Encyc.    of   L.    pp.    195- 


§375.  FATHEK,  ETC.,  MAY  SUE  FOR  SEDUCTIOX  OF 
DAUGHTER,  ETC.  A  father,  or,  in  case  of  his  death  or 
desertion  of  his  family,  the  mother,  may  prosecute  as  plain- 
tiff for  the  seduction  of  the  daughter,  and  the  guardian  for 
the  seduction  of  the  ward,  though  the  daughter  or  ward  be 
not  living  with  or  in  the  service  of  the  plaintiff  at  the  time 
of  the  seduction  or  afterward,  and  there  be  no  loss  of  ser- 
vice. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  126,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

As  to  guardian  ad  litem. —  See  Kerr's  Cyc.  C.  C.  P.  §372  and 
note;  also  ante  §  372  and  note. 

Same  —  As  to  appointment  of. —  See  Kerr's  Cyc.  C.  C.  P.  §373 
and  note;  also  ante  §  372  and  note. 

Nature  of  action  for  seduction,  and  by  whom  may  be  brought. 
—-See   25   Encyc.   of  L.    193-252;   43  Cent.   Dig.   col.   2847,   §§23-23. 

Same  —  Infancy  as  a  defense  to  a  prosecution  for. —  See  2 
A.   C.   769. 

Same  —  Riglit  of  woman  to  recover  damages  for  her  own 
seduction. —  See   2    A.   C.    768. 

§376.  FATHER,  ETC.,  MAY  SUE  FOR  INJURY  OR 
DEATH  OF  CHILD.  A  father,  or  in  case  of  his  death  or 
desertion  of  his  family,  the  mother,  may  maintain  an  action 
for  the  injury  or  death  of  a  minor  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward,  when  such  injury  or 
Kerr's  C.  C.  P.—  11  209 
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death  is  caused  by  the  wrongful  act  or  neglect  of  another. 
Such  action  may  be  maintained  against  the  person  causing 
the  injury,  or  death,  or  if  such  person  be  employed  by 
another  person  who  is  responsible  for  his  conduct,  also 
against  such  other  person. 

History:  Enacted  March  11,  1872,  re-enactment  of  §11  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
294;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Anndts. 
1900-1,  p.  126,  act  lield  unconstitutional,  see  history,  §.5  ante. 

Note:  "A  substantial  re-enactment  of  Act  April  2G,  1802." — :,0 
C.   613. 

See  Kerr's  Cyc.  C  C.  P.  for  15  pars,  annotation. 

Code  section,— 50  C.  612,  613  (construed);  56  C.  388,  389,  393. 
394,  38  A.  R.  59  (construed  as  to  amount  of  recovery  by 
father);  62  C.  320,  336  (construed  as  to  damages  recoverable 
under  by  father);  76  C.  240,  241,  18  P.  269,  270  (elements  of 
damages  recoverable  by  father);  95  C.  510,  520,  521,  29  A.  S. 
143,  30  P.  603,  605,  17  L.  71  (construed  as  to  elements  of  dam- 
ages); 115  C.  388,  390,  391,  47  P.  139  (rules  for  estimating  dam- 
ages); 139  C.  621,  622,  73  P.  454  (construed  as  to  what  consti- 
tutes  desertion);    3   C.   A.    312,   315,    84   P.    1010    (applied). 

Practice  Act  §11. —  19  C.  629,  632  (cited);  25  C.  434,  435  (ap- 
plied); 32  C.  Ill,  117,  119   (applied);  44  C.  46,  48   (construed). 

As  to  guardian  and  ward,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§1768-1776  and  notes;  also  Kerr's  Cyc.  C.  C.  §§236-258  and 
notes;    1    Cliurcli's   New   Probate  Law  and   Practice,  pp.    163-260. 

§377.  WHEN  REPRESENTATIVES  MAY  SUE  FOR 
DEATH  OF  ONE  CAUSEI)  BY  WRONGFUL  ACT  OF  AN- 
OTHER. \Vlien  the  death  of  a  person  not  being  a  minor  is 
caused  by  the  wrongful  act  or  neglect  or  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death,  or  if  such  person 
be  employed  by  another  person  who  is  responsible  for  his 
conduct,  then  also  against  such  other  person.  In  every 
action  under  this  and  the  preceding  section,  such  damages 
may  be  given  as  under  all  the  circumstances  of  the  case  may 
be  just. 

History:  Enacted  March  11,  1872;  amended  March  24,  18V4, 
Code  Amdts.    1873-4,   p.   294;   by   Code  Commission,   Act   March    8, 
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1901,  Stats,  and  Amdts.  1900-1,  p.  126,  act  held  unconst  itiitional, 
see  history,  §  5  ante. 

Note:  "A  substantial  re-enactment  of  Act  April  26,  1862." — 
50  C.  613. 

See  Kerr's   Cyc.   C.   C.   P.   for   57   pars,   annotation. 

50  C.  612,  613  (cited  in  discussion);  56  C.  388,  389,  393,  38 
A.  R.  59  (measure  of  damages);  57  C.  20,  26,  37,  38  (construed 
as  to  damages  recoverable) :  59  C.  294,  300,  301  (power  of  jury 
to  assess  damag^es);  60  C.  604.  609  (rule  of  damag-es) ;  62  C. 
320,  336  (rule  for  estimating-  damages);  63  C.  483,  484  (erro- 
neously cited  as  C.  C):  76  C.  240,  241,  18  P.  269,  270  (rule  of 
damages);  83  C.  18,  19,  23  P.  215  (cited  as  foundation  of  ac- 
tion); 84  C.  515,  521,  522,  523,  524,  18  A.  S.  248,  24  P.  303,  304 
(construed);  86  C.  142,  143,  24  P.  851,  852  (construed):  95  C. 
510,  521,  29  A.  S.  143,  30  P.  601,  603,  605,  17  L.  71  (construed); 
110  C.  277,  283.  285,  289,  42  P.  822  (construed;  erroneously  re- 
ferred to  on  p.  289  as  §  337);  115  C.  388,  391,  47  P.  139  (applied): 
124  C.  128,  129,  130,  56  P.  789  (widow  heir);  127  C.  438,  439, 
59  P.  826,  47  L.  467  (action  based  on);  137  C.  399.  70  P.  276 
(administrator  cannot  sue  where  there  are  no  heirs);  139  C. 
480,  483,  484,  487,  69  P.  297,  73  P.  244,  245  (construction  as  to 
suit  by  widow  and  heir;  Beatty,  C.  J.  dissenting);  140  C.  507, 
512,   74   P.    13    (what   damages   are   not    excessive);    1    C.    A.    666, 

669,  670,  82  P.  1073  (construed  as  to  damages  recoverable 
under);  3  C.  A.  312,  316,  84  P.  1010  (construed  as  to  method  of 
determining  damages),  92  P.  210,  211  (applied);  60  F.  428.  431 
(quoted   and   applied    in    case    of   death    of   shipmaster);    110    F. 

670,  676  (construed,  showing  what  damages  only  are  recover- 
able); 110  F.  678,  679  (not  cited,  but  applied,  showing  that  heirs 
who  have  sustained  no  pecuniary  loss  cannot  recover);  121  F. 
420,  422  (construed  to  mean  that  only  the  direct  pecuniary  los.s 
to  heirs  of  the  deceased  can  be  considered  in  estimating  dam- 
ages); 129  F.  715,  717  (construed  with  §813  and  held  not  to 
give  a  lien  on  a  vessel  for  the  damages  recoverable  under 
S377):  157  F.  113,  119  (this  section  merely  gives  the  right  of 
action;    the   governing  statute   of  limitations   is   §340). 

Jury  has  power  to  assess  damages. —  See  26  A.  R.  396;  18 
A.  S.  248;  29  A.  S.  143;  17  L.  71. 

§  378.  WHO  MAT  BE  JOINED  AS  PLAINTIFFS.  All  per- 
sons having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs, 
except  when  otherwise  provided  in  this  title. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  12  of 
Practice  Act. 
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See  Kerr's  Cyc.   C.   C.  P.   for  76  pars,  annotation. 

fode  Moction. —  68  C.  419,  420,  9  P.  658  (trustee  joined  with 
inortgaKce  in  foreclosiire,  when);  115  C.  579,  583,  47  P.  450 
(joinder  of  insurance  company  witli  owner  where  latter  asks 
damag-es  to  ))usiness);  J 36  C.  636,  63S,  639,  69  P.  420  (cited  by 
court  in  discu.ssion) :  137  C.  671,  673,  70  P.  784  (demurrer  based 
on   not   upheld). 

Practice   Act    §12. —  8   C.    514,    516,    68    A.    D.    360    (applied). 

As  to  bringing  in  other  parties,  see  Kerr's  Cyc.  C.  C.  P. 
§  389  and  note;  37  Cent.  Dig.  col.  2453,  §§  76-87. 

Same  — In   equity. —  See  15  PI.   &  Pr.   700. 

Same  —  Same  —  By   cross-bill. —  See   2   Obiter   Dig.    382. 

Same — -Jurisdiction   over,   how  acquired. —  See   50  A.   S.    737. 

As  to  necessity  of  cotenants  being  parties,  see  Kerr's  Cyc. 
C.  C.  P.  §§  378  note  pars.  64-66;   §  381  and  note. 

As  to  misjoinder  or  nonjoinder  of  plaintiffs,  see  Kerr's  Cyc. 
C.  C.  P.  §  430  and  note;  37  Cent.  Dig.  col.  2356,  §§  18-55;  15  PI.  & 
Pr.    564,    570,    580,    582,    695,    754,    757. 

As  to  special   partners,   see  Kerr's  Cyc.   C.   C.   §  2492   and   note. 

Cotenants  —  Parties  plaintiff. —  See  Kerr's  Cyc.  C.  C.  P.  §378 
and  note  pars.   64-66;    §381  and  note. 

Nonjoinder  and  misjoinder  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  430  and  note. 

Other  parties — -Bringing  in. —  See  Kerr's  Cyc.  C.  C.  P.  §389 
and  note;   37  Cent.  Dig.  col.  2453,  §§76-81. 

Plaintiff  and  defendant  —  That  same  person  cannot  be,  de- 
clared in  annotation  to  this  section  in  Cyc.  C.  C.  P.  (pars.  11, 
48-50)  has  been  practically  overruled  by  Judge  Graham  on  au- 
thority of  3  Pomeroy's  Eq.  (3rd  ed.)  §  189,  citing  Cole  v.  Rey- 
nolds, 18  N.  Y.  74.  The  doctrine  as  stated  In  the  former  anno- 
tation is  the  correct  doctrine,  and  the  law  unquestionably  still 
is  that  "a  man  cannot  sue  himself." — See  remarks  of  Mr. 
Justice  McLean  on  this  point  in  Page  v.  Lloj'd,  30  U.  S.  (5  Pet.) 
304,   315,  8  L.   ed.    134,   138. 

§379.     WHO   MAY  BE   JOINED   AS  DEFENDANTS.     Any 

person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  question  involved  therein.  And  in  an  action  to 
determine  the  title  or  right  of  possession  to  real  property 
which,  at  the  time  of  the  commencement  of  the  action,  is  in 
the  possession  of  a  tenant,  the  landlord  may  be  joined  as 
a  party  defendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  13  of 
Practice  Act,  adding  the  last  sentence. 
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See  Kerr's  Cyc.  C.   C.   P.  for  1.58  pars,   annotation. 

Code  section. —  63  C.  118,  119  (landlord  necessary  defendant 
in  ejectment);  63  C.  305,  308  (landlord  properly  joined  in  eject- 
ment against  tenant);  67  C.  663,  8  P.  595,  596  (cited  by  court); 
69  C.  572,  574,  11  P.  463,  464  (pleadings  filed  before  adoption  of 
section):  77  C.  638,  641,  20  P.  294,  296  (construed);  79  C.  115, 
120,  19  P.  532,  21  P.  610,  3  L,.  754  (cited  by  court);  84  C.  1,  5. 
23  P.  1027,  1028  (joint  trespassers  properly  joined  as  defend- 
ants). 44  P.  176  (vendee  properly  brought  in  as  party  defend- 
ant); 116  C.  84,  90,  47  P.  935  (construed);  123  C.  657,  661,  662. 
56  P.  633,  886  (construed):  136  C.  636,  639,  69  P.  420  (vendee 
necessary  party  in  quieting  title);  136  C.  636,  69  P.  420  (cite«l 
witli  other  sections);  138  C.  81,  89,  70  P.  1008  (who  has  such 
an  interest  as  to  make  him  a  necessary  party);  2  C.  A.  122, 
135.   140.  S3  P.   62    (stockholders  may  be  made  parties). 

rractU-e  Act  §13. —  1  C.  167,  174  (applied);  9  C.  268,  270  (Bur- 
nett doubts  whether  section  applies  to  cases  in  equity  only); 
22   C.    200,   205    (applied). 

Action  to  quiet  title  —  As  to.  see  Kerr's  Cyc.  C.  C.  P.  ii  738 
and   note. 

Associations  suing  by  common  name. —  See  Kerr's  Cj'C.  C.  C 
P.   §  388  and  note. 

Bringing  in  new  parties. —  See  ante  §378  and  note;  Kerr's 
Cyc.   C.   C.   P.    §  389  and  note. 

Corporation  stockholders,  suit.s  by  and  against. —  See  Const. 
1879,  art.  XII,  §§  3,  4,  Hen.  G.  I..,  p.  xciv;  Kerr's  Cyc.  C.  C. 
§  322  and  note. 

County  may  be  sued. —  See  Kerr's  Cyc.  C.  C.  P.  §  378  and  note. 

Effect  of  service  on  one  defendant  of  several. —  See  Kerr's 
Cyc.  C.  C.  P.  §414  and  note. 

Executors  who  have  not  qualified  are  not  necessary  parties 
to  an  action. —  See   Kerr's  Cyc.   C.  C.   P.   §1587   and  note. 

Foreclosure  of  mortgage  on  real  property  —  As  to  necessary 
parties  defendant,  see  Kerr's  Cyc.  C.  C.  P.  §  726  and  note. 

Joinder,  misjoinder,  and  nonjoinder  —  .\s  to,  see  Kerr's  C.\f. 
C.  C.   P.  §430  and  note;   also  ante   §378,  note. 

As  to  who  cannot  or  need  not  be  joined,  see  Kerr's  Cyc 
C.  C.  P.  §  379  and  note  pars.  4,  8,  9.  17,  22,  23,  26,  27,  30,  43, 
52,  55,  68,  69,  73,  77,  86,  88.  89,  92,  93,  101,  104,  105,  111,  112,  114, 
119,   121,   122,   126,   130,    137,    139,    142,    144,    148,   150,    157. 

Joinder  of  executors  —  Those  who  have  not  qualified  need 
not  be   joined. —  See   Kerr's   Cyc.   C.   C.    P.    §1587   and   note. 

Joinder   of   landlord. —  See    Kerr's   Cyc.    C.    C.    §1949   and   note. 

Parties  in  suits  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  §738 
and   note. 

Parties  to  an  action  to  foreclose  a  mortgage  on  real  prop- 
erty.—  See  Kerr's  Cyc.  C.  C.   P.   J  726  and  note. 

213 


§380  CODE    OF    CIVIL    PROCEDURE.  [pt.   II. 

Pleadings  in  ejectment.^ — -See  Kerr's  Cyc.  C.  C.  P.  §426  and 
note. 

Quieting  title  —  Action.s  for  —  As  to,  see  Kerr's  Cyc.  C.  C.  P. 
§  738   and   note. 

Real  owner  of  equity  of  redemption  is  necessary  party. —  See 
3  L.   754. 

Suits  against  state- — -May  be  brought  in  manner  and  in 
courts  directed  by  law. —  Const.  1879,  art.  XI,  §11;  art.  XX,  §6, 
Hen.  G.  L.  pp.  xcii,  civ. 

Same  —  Statutes  regulating.^ — -See  Hen.   G.  L.,  pp.   1269  et  seq. 

§380.  PARTIES  DEFENDANT  IN  AN  ACTION  TO  DE- 
TERMINE CONFLICTING  CLAIMS  TO  REAL  PROPERTY. 

In  an  action  brought  by  a  person  out  of  possession  of 
real  property,  to  determine  an  adverse  claim  of  an  interest 
or  estate  therein,  the  person  making  such  adverse  claim 
and  persons  in  possesision  may  be  joined  as  defendants,  and 
if  the  judgment  be  for  the  plaintiff,  he  may  have  a  writ  for 
the  possession  of  the  premises,  as  against  the  defendants 
in   the   action,   against  whom  the  judgment  has   passed. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,   p.   295. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

66  C.  266,  269,  5  P.  229,  610  (cited  by  court  as  controlling), 
21  P.  725,  726  (person  out  of  possession  may  maintain  action); 
80  C.  462,  465,  22  P.<  284,  285  (person  out  of  possession  may 
prosecute  action);  83  C.  167,  172,  23  P.  290,  292  (may  award 
possession  to  defendant  out  of  possession);  90  C.  342,  343,  27 
P.  299  (cited  by  court);  94  C.  465,  466,  29  P.  771  (quoted  by 
court);  118  C.  33.  36,  50  P.  13   (applied). 

As  to  writ  of  assistance  or  possession,  see  Kerr's  Cyc.  C.  C.  P. 
§  682  and  note;  2  PI.  &  Pr.  975:  51  A.  D.  152;  93  A.  S.  154:  12  T.. 
81;   1   Obiter  Dig.   182. 

Same  —  For  possession  —  In  ejectment. —  See  17  Cent.  Dig. 
col.   2483,   §§  381-395. 

Same  —  Same  —  In  trespass  to  try  title. —  See  46  Cent.  Dig. 
col.    645,   §  72. 

Same  — Same  —  Of  property  purchased  at  execution. —  See 
Decen.   Dig.   tit.   "Execution."   §280(1). 

Same  —  Same  —  Of  property  purchased  at  foreclosure  sale. — 
See  Decen.  Dig.  tit.  "Mortgage,"  §544(3);  2  PI.  &  Pr.  979: 
9  PI.  &  Pr.  448. 

Same  —  Same  —  Of  property  purchased  at  judicial  sale. —  See 
Decen.   Dig.   tit.   "Judicial  Sale,"  §51;   2  PI,  ^  Pr,   978. 
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Same  —  Same  —  Under  condemnation  proceedings. —  See  18 
Cent.    Dig-,    col.    2095,    §  840. 

Ati  to  bringing  in  new  parties,  see  Kerr's  Cyc.  C.  C.  P.  §  389 
:iiiii  note;  also  note  §378,  ante. 

As  to  misjoinder  and  nonjoinder  of  parties,  see  Kerr's  Cyc. 
C.  C.  P.  §  430  and  note;  also  note  §  378,  ante. 

Action  to  quiet  title  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §738 
and  note. 

§381.  PARTIES  HOLDING  TITLE  IJNDEK  A  COMMON 
SOURCE,  WHEN  MAY  JOIN.  Auy  two  or  more  persons 
flainiing  any  estate  or  interest  in  lands  under  a  common 
source  of  title,  whether  holding  as  tenants  in  common,  joint 
tenants,  coparceners,  or  in  severalty,  may  unite  in  an  action 
against  any  person  claiming  an  adverse  estate  or  interest 
therein,  for  the  purpose  of  determining  such  adverse  claim, 
or  if  [of]  establishing  such  common  source  of  title,  or  of 
declaring  the  same  to  be  held  in  trust,  or  of  removing  a 
cloud  upon  the  same. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  295. 

See  Kerr's  Cyc.  C.   C.  P.  for   71   pars,  annotation. 

58  C.  180,  182  (applied);  83  C.  344,  351,  21  P.  15,  16,  23  P. 
314  (cited  by  court  as  authority  of  action);  129  C.  58,  61,  61  P. 
662  (joinder  of  tenants  in  common  of  a  water-ditch);  137  C. 
305,  306,  70  P.  174  (when  failure  to  plead  and  find  common 
source  of  title  immaterial);  149  C.  627,  636,  87  P.  93  (applied 
as  to  parties  plaintiff  in  action  to  redeem);  152  C.  643,  644, 
03  P.  856  (applied  as  to  parties  plaintiff  in  action  to  remove 
f'h3ud    from   title). 

Cotenants  —  Right  of  to  sever.— See  Kerr's  Cyc.  C.  C.  P.  §  384 
and   note. 

Ejectment  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §379  and  note, 
and   §  426  and   note,  and   §  738   and   note. 

Quieting  title  —  Parties  to  action. —  See  Kerr's  Cyc.  C.  C.  P. 
S  738  and  note. 

Severance  —  Cotenants   may   sever. —  See   post    §384   and    note. 

Tenants  In  common  —  Joinder  as  plaintiffs  —  As  to,  see  Kerr's 
Cyc.  C.  C.  P.  §378  note  pars.   68-70;   §381   note  pars.   6,   7. 

§382.  PARTIES  IN  INTEREST,  WHEN  TO  BE  JOINED. 
WHEN  ONE  OR  MORE  MAY  SUE  OR  DEFEND  FOR  THE 
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AVIIOLE.  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants;  but 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint;  and  when 
the  question  is  one  of  a  common  or  general  interest,  of 
many  persons,  or  when  the  parties  are  numerous,  and  it 
is  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  all. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  14  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  71  pars,  annotation. 

f'ode  section. —  58  C.  180,  183,  184  (party  must  bring  himself 
within  provision  of  section);  60  C.  530,  532  (mortgager  and 
mortgagee  properly  united  in  action  on  contractor's  bond) ;  69 
C.  616,  621,  11  P.  456,  458  (all  united  in  interest  must  be  par- 
ties); 74  C.  435,  442,  16  P.  236,  238  (consent  not  obtained  party 
to  be  made  a  defendant);  77  C.  247,  248,  249,  19  P.  421,  422 
(member  of  voluntary  association  may  sue  on  behalf  of  him- 
self and  the  other  members);  79  C.  365,  372,  21  P.  764,  765  (mem- 
ber of  religious  corporation  may  sue  for  all);  94  C.  576,  581, 
29  P.  1115,  30  P.  196  (necessary  plaintiff  with  antagonistic  in- 
terests must  be  made  defendant);  95  C.  252,  256,  30  P.  525 
(necessary  party  plaintiff  not  consenting  must  be  made  a  de- 
fendant); 104  C.  1,  7,  8,  10,  37  P.  767  (one  of  class  suing  one 
of  another  class  cannot  take  fruits  of  action);  110  C  457,  460, 
42  P.  974  (all  persons  united  in  interest  must  be  parties  plain- 
tiff or  defendant);  129  C.  239,  243,  61  P.  1088  (parties  to  a  joint 
contract  must  all  be  made  defendants),  69  P.  228,  230  (applied 
in  suit  for  partition);  136  C.  613,  614,  69  P.  429  (member  of 
voluntary  association  maj-  sue  for  all);  136  C.  631,  635,  69  P. 
428  (cited  but  not  considered);  136  C.  636,  639,  69  P.  420  (junior 
purchaser  necessary  party  when);  144  C.  19,  29,  77  P.  712  (ap- 
plied); 152  C.  290,  295,  92  P.  733  (applied  to  action  by  heirs); 
2  C.  A.  122,  135,  140,  83  P.  62  (stockholders  may  be  made  par- 
ties); 3  C.  A.  14,  22,  84  P.  220  (application  of  section  to  actions 
on   contract). 

Practice  Act  §14. —  1  C.  168,  174  (cited);  3  C.  87  (miscited 
for  §  7);  7  C.  330,  333,  334  (construed);  8  C.  514,  516,  68  A.  D.  360 
(applied);   18  C.  315,  322    (cited);   20  C.  211,  218   (cited). 

Joinder,  misjoinder  and  nonjoinder  —  As  to,  see  Kerr's  Cyc. 
C.   C.  P.   §  430  and  note;   also  note   §  378,  ante. 

Same  —  All  parties  in  interest  must  be  joined  either  as  plain- 
tiffs or  as  defendants. —  See  Kerr's  Cyc.  C.  C.  P.  §§378,  379  and 
notes. 

216 


Tit.  III.]  COMMBRCIAT^    PAPER.  §  333 

Same  —  Executors,  etc.,  not  qualified,  need  not  join. —  See 
Kerr's  Cyc.   C.   C.   P.   S  1587   and  note. 

Same  —  As  to  same  person  beins  botli  plaintiff  and  defend- 
ant.—  See  ante  §  378  and  note. 

§  383.  PLAINTIFF  MAY  SUE  IN  ONE  ACTION  THE  BIF- 
FERENT  PARTIES  TO  COMMERCIAL  PAPER  [OR  INSIR- 
ANCE  POLICIES].  Persons  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of 
exchange  and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included  in 
the  same  action,  at  the  option  of  the  plaintiff;  and  all  or 
any  of  them  join  as  plaintiffs  in  the  same  action,  concern- 
ing or  affecting  the  obligation  or  instrument  upon  which  they 
are  severally  liable. 

[Joinder  of  insnrance  oompanios — Separate  policies — Sev- 
eral Judiffment.]  Where  the  same  person  is  insured  by  two 
or  more  insurers  separately  in  respect  to  the  same  subject 
and  interest,  such  person,  or  the  payee  under  the  policies, 
or  the  assignee  of  the  cause  of  action,  or  other  successor 
in  interest  of  such  assured  or  payee,  may  join  all  or  any 
of  such  insurers  in  a  single  action  for  the  recovery  of  a 
loss  under  the  several  policies,  and  in  case  of  judgment  a 
several  judgment  must  be  rendered  against  each  of  such 
insurers  according  as  his  liability  shall  appear. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §15  of 
Practice  Act:  amended  February  23,  1897,  Stats,  and  Aimlts. 
1897,  p.  19;  March  18.  1903,  Stats,  and  Amdts.   1903,  p.  203. 

See   Kerr's  Cyc.   C.  C.   P.   for   29   pars,   annotation. 

Code  seotion. —  48  C.  234,  236  (sureties  on  bond  of  admini."- 
tralor  properly  joined  though  sigrning  different  instruments); 
58  C.  99,  100  (construed):  65  C.  386,  387,  4  P.  382,  383  (insur- 
ance companies  liable  for  the  same  loss  may  be  joined  at 
option  of  the  plaintiff);  73  C.  265,  270,  14  P.  833.  835  (sureties 
jointly  and  severally  liable  on  bond  may  be  united  as  defend- 
ants); 75  C.  633.  634,  17  P.  925,  926  (insurance  conipani<>s  liable 
on  same  policy);  81  C  652.  653  (erroneously  cited  for  §283  as 
to  binding  character  of  stipulation  filed  by  attorney),  22  P. 
974  (correct  citation);  93  C.  55,  58,  28  P.  795,  796  (option  of 
plaintiff  to  join  defendants  in  joint  and  several  contract);  94  C. 
91,   93,    29   P.    413    (joinder   on    joint   and   several    bond);    101    C. 
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415,  420,  35  P.  1027  (surety's  obligation  several  may  be  sued 
alone);  118  C.  413,  420,  50  P.  546  (on  severally  liable  may  be 
sued  alone);  120  C.  688,  690,  53  P.  258  (indorser  of  note  may  be 
joined  with  maker);  123  C.  437,  440,  56  P.  49  (sureties  on  de- 
ceased administrator's  bond  to  sell  land  proper  parties  in  ac- 
counting-); 125  C.  684,  686,  58  P.  297  (indorser  of  the  note  prop- 
erly joined  in  action  to  foreclose  mortgage);  135  C.  644,  648, 
67  P.  1089  (sureties  on  bond  of  deceased  guardian  proper  par- 
ties in  action  for  accounting);  136  C.  301,  302,  68  P.  817  (cited 
in  discussion  of  court's  power  to  enter  judgment  against  one 
or  more  of  the  defendants);  3  C.  A.  14,  22,  84  P.  220  (applied  In 
action  by  contractor  against  some  of  owners  fronting  on  the 
street  improved  jointly  and  severally  liable). 

-Practice  Act  §15. —  1  C.  167,  176  (construed);  6  C.  176.  183 
(construed);  13  C.  85,  86  (applied);  24  C.  380,  382  (applied); 
25  C.  320,  326  (applied);  25  C.  526  (election  of  plaintiff  under 
this   provision). 

Judgment- — -Several  parties  —  For  or  against  one  or  more. — • 
See  Kerr's   Cyc.   C.   C.   P.   §§  414,   578,    579   and  notes. 

§384.  TENANTS  IN  COMMON,  ETC.,  MAY  SEVER  IN 
BRINGING  OR  DEFENDING  ACTIONS.  All  persons  holding 
as  tenants  in  common,  joint  tenants,  or  coparceners,  or  any 
number  less  than  all,  may  jointly  or  severally  commence  or 
defend  any  civil  action  or  proceeding  for  the  enforcement 
or  protection  of  the  rights  of  such  party. 

History:      Enacted  March   11,    1872. 

See   Kerr's   Cyc.   C.    C.   P.   for    22   pars,    annotation. 

61  C.  259,  262  (cotenant  not  necessary  party  when);  80  C. 
629,  630,  22  P.  296,  297  (co-distributees  are  tenants  in  common 
and  may  sue  alone  for  recovery  of  land  from  an  intruder):  91 
C.  593,  598,  28  P.  45  (cotenant  may  sue  alone);  110  C.  423,  425. 
42  P.  908  (cotenant  may  sue  alone);  136  C.  631,  635,  69  P.  428 
(cotenant  may  sue  alone);  137  C.  516,  526,  70  P.  549  (surviving 
partner  may  sue  alone);  139  C.  559,  562,  73  P.  433  (husband 
and  wife  may  sue  jointly  as  tenants  in  common  for  a  trespass); 
145  C.  477,  480,  78  P.  1045  (applied  to  action  by  husband  and 
wife). 

As  to  uniting  co-claimants  as  plaintiffs,  see  Kerr's  Cyc.  C. 
C.   P.   §  381  and   note. 

§385.  ACTION,  WHEN  NOT  TO  ABATE  BY  DEATH, 
MARRIAGE,  OR  OTHER  DISABILITY.     PROCEEDINGS  IN 
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SUCH  CASE.  An  action  or  proceeding  does  not  abate  by 
the  death,  or  any  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue.  In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the  name 
of  the  original  party,  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made  to  l)e  substituted  in  the  action 
or  proceeding. 

History:  Enacted  March  11,  1872,  re-enactineiit  of  §10  of 
Practice  Act:  amended  March  24,  1874,  Corle  Aiiidts.  IS7?.-4, 
p.    295. 

See  Kerr's  Cyc.  C  C.  P.  for  126  pars,  annotation. 

Code  section. —  46  C.  575,  576  (bankrupt  may  appeal);  50  C. 
655,  659  (ejectment  survives);  54  C.  201,  203  (substitution  of 
.■successor  of  public  officer  necessary);  54  C.  386,  387  (after 
transfer  of  interest  party  cannot  dismiss  suit);  58  C.  21,  34 
(cited);  64  C.  80,  82,  28  P.  114,  115  (substitution  in  case  of 
death;  death  pending  appeal  discussed;  erroneously  cited  by 
iei)orter  as  §335);  64  C.  429,  430,  1  P.  703  (assignee  of  interest 
may  prosecute  in  name  of  assignor  or  be  substituted);  64  C. 
475,  476,  2  P.  253  (assignee  for  benefit  of  creditors  may  be  sub- 
stituted for  assignor  in  pending  action);  64  C.  529,  596,  2  P. 
418,  462  (infant  heirs  substituted  on  motion);  65  C.  387,  388, 
4  P.  349  (cited  by  mistake  for  §585);  66  C.  41,  42,  4  P.  943 
(assignor  may  settle  case  imless  assignee  substituted);  66  C. 
443,  445.  6  P.  82,  83  (grantee  pendente  lite  in  ejectment  must 
be  substituted  to  acquire  rights  he  can  enforce);  68  C.  419, 
420,  421,  9  P.  658  (part  of  interest  may  be  assigned;  assignee 
must  be  joined  with  plaintiff);  72  C.  264,  266,  13  P.  661.  662 
(a.ssignee  for  benefit  of  creditors  may  prosecute  or  defend  a 
pending  action  in  name  of  assignor);  76  C.  404,  409,  18  P. 
599,  601  (corporation  succeeding  on  consolidation  may  be  sub- 
stituted as  party);  77  C.  646,  648,  18  P.  150,  20  Id.  417,  418 
(Cited  in  dis.  op.  of  Paterson,  J.);  79  C.  332,  334,  21  P.  750,  751 
(assignee  pending  action  must  get  relief  by  being  substituted); 
80  C.  257,  263,  264,  22  P.  195,  197  (assignee  may  prosecute  In 
assignor's  name,  or  be  substituted);  87  C.  23,  27.  25  P.  273,  274 
(grantee  has  right  to  be  substituted);  93  C.  384,  390,  28  P.  1063, 
1065  (grantee  may  prosecute  in  name  of  original  party  or  be 
substituted);   93  C.   653,  656,  29  P.   219    (personal  representative 

219 


§385  CODE    OF    CIVIT.    PROCEDURE.  [Pf.   IT. 

.substituted  on  motion  ex  parte);  98  C.  123,  125,  32  P.  888  (court 
may  order  substitution  of  distributee  to  whom  the  claim  has 
been  decreed  by  the  probate  court);  99  C.  503,  510,  34  P.  219 
(heirs  and  representatives  substituted  in  mortgage  foreclosure): 
111  C.  31,  32,  43  P.  402  (court  may  order  cause  prosecuted  in 
name  of  original  plaintiff  for  benefit  of  the  assignee);  112  C. 
637,  643,  44  P.  1084  (court  may  issue  execution  on  application 
of  assignee  of  judgment);  116  C.  273,  276,  48  P.  119  (mode  in 
which  substitution  made  on  transfer);  117  C.  577,  581,  47  P. 
602,  49  P.  714  (purchaser  pendente  lite  may  be  substituted  or 
defend  in  name  of  original  party);  123  C.  248,  252,  253,  254,  55 
P.  1008  (purchaser  pendente  lite  of  land  in  friendly  suit  for 
partition  has  control  over  litigation  in  trial  and  supreme  court) : 
124  C.  134,  142,  143,  144,  145,  56  P.  797,  798  (purchaser  pendente 
lite  may  continue  case  in  name  of  original  plaintiff  or  be  suIj- 
stituted);  124  C.  306,  307,  57  P.  69  (same  holding);  128  C.  268, 
269,  60  P.  774  (construed);  132  C.  453,  454,  456,  64  P.  713,  1071 
(substitution  of  representative  of  deceased  party);  133  C.  254, 
256,  65  P.  469  (substitution  of  transferee  pendente  lite;  im- 
proper to  retain  original  party  as  co-plaintiff,  but  not  error 
in  this  case);  135  C.  221,  224,  67  P.  140  (it  is  not  necessary  to 
substitute  a  purchaser  pendente  lite  as  plaintiff);  138  C.  583, 
587,  72  P.  171  (same  holding);  138  C.  656,  657,  72  P.  156  (sub- 
stitution of  purchaser  as  party  discretionary  with  court);  139  C. 
416,  420,  73  P.  179  (decedent  having  parted  with  his  interest  in 
subject-matter  of  action  his  personal  representatives  cannot  be 
substituted);  140  C.  175,  179,  73  P.  813  (on  death  of  defendant 
being  suggested  the  court  can  regularly  take  no  step  until  some 
one  is  substituted);  142  C.  142,  143,  75  P.  785  (what  use  of  name 
of  nominal  plaintiff  in  suit  is  not  improper) ;  146  C.  644,  654, 
80  P.  1080  (applied  on  mortgage  foreclosure  in  favor  of  per- 
son purchasing  plaintiff's  interest  pendente  lite);  150  C.  575, 
581,  89  P.  335  (applicability  of  section  to  case  of  corporation); 
150  C.  610,  611,  89  P.  436  (right  of  distributee,  as  successor  in 
interest  to  be  substituted  as  plaintiff  in  foreclosure  suit) ;  153 
C.  219,  221,  94  P.  885,  886  (last  sentence  of  section  applied  in 
action  against  stockholder) ;  9  Utah  85,  33  P.  241  (correspond- 
ing section  of  Utah  statute  applied  in  action  to  foreclose  mort- 
gage): 155  F.  140,  142  (corporation  is  entitled  to  be  substituted 
as  plaintiff);  178  U.  S.  421,  430.  44  L.  ed.  1134,  1138  (this  and  a 
similar  provision  from  the  code  of  Montana  construed  and  ap- 
plied in  bringing  in  an  executor  where  defendant  died  before 
service  of  process). 

Practice  Act  §16. —  5  C.  281,  282  (construed);  29  C.  359,  371, 
372  (construed),  377  (applied),  89  A.  D.  49;  30  C.  467,  475,  476 
(construed  with  §4  Practice  Act);  31  C.  333,  336  (applied);  32  C. 
Ill,    118,    119    (cited);    49    C.    202,    208    (applied);    50    C.    655,    659 
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(cited  in  applying-  above  section);  64  C.  529,  596,  2  P.  418  (cited 
in  applying  above  section).  , 

Bringing  new  parties  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §389 
and  note;  see,  also,  note  §  378,  ante. 

Death  of  party  —  Before  judgment  —  Judgment  against  rep- 
resentative, form  of. —  See  Kerr's  Cyc.   C.   C.   P.   §1504   and  note. 

Same  —  After  verdict  or  decision  and  before  judgment  —  As 
to,  see  Kerr's  Cyc.  C.  C.  P.   §  669  and  note. 

Judgment  —  Against  representative  —  To  be  for  payment  in 
due  course  of  administration. —  See  Kerr's  Cyc.  C.  C.  P.  §385 
and  note  par.  67;  also  Kerr's  Cyc.  C.  C.  P.  §  1504  and  note; 
I    ('hiirc-Ii'."s  New  Probate   lijiw  ami   I'raetiee,  p.    757,    (3). 

Necessity  for  claiming  against  estate  of  deceased  —  As  to, 
see   Kerr's  Cyc.   C.   C.   P.   §§1493,    1502   and  note^s. 

Survival  of  actions  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  §§1582 
et  setj.  and   notes. 

§380.  ANOTHKR  I'ERSOX  M.VY  BE  SUBSTITl  TED  FOR 
TJIE  I)EEE\1)A>T.  A  defendant,  against  wlioni  an  action 
is  pending  upon  a  contract,  or  for  specific  personal  property, 
may,  at  any  time  before  answer,  upon  affidavit  that  a  person 
not  a  party  to  the  action  makes  against  him,  and  without 
any  collusion  with  him,  a  demand  upon  such  contract,  or 
for  such  property,  upon  notice  to  such  person  and  the 
adverse  party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  his  place,  and  discharge  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  chiimed 
on  the  contract,  or  delivering  the  property  or  its  value  to 
such  person  as  the  court  may  direct;  and  the  court  may,  in 
its   discretion,  make   the   order. 

[('onlliotiny  cIuJiiis,  how  made]  And  whenever  contacting 
claims  are  or  may  be  made  ui)on  a  person  for  or  relating  to 
personal  property,  or  the  performance  of  an  obligation,  or 
any  portion  thereof,  such  person  may  bring  an  action  against 
the  conflicting  claimants  to  compel  them  to  interplead  and 
litigate  their  several  claims  among  themselves.  The  order 
of  substitution  may  be  made  and  the  action  of  interpleader 
may  be  maintained,  and  the  applicant  or  plaintiff  be  dis- 
charged from  liability  to  all  or  any  of  the  conflicting  claim- 
ants, although  their  titles  or  claims  have  not  a  common 
origin,  or  are  not  identical,  but  are  adverse  to  and  inde- 
pendent of  one  another. 
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History:     Enacted    March    11,    1872,    re-enactment    of    §  658    of 

Practice  Act  as  amended  1854,  Stats.  1854,  p.  84;  amended  Marcii 
3,  1881,  Stats,  and  Amdts.  1881,  p.  19;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  126,  act  held  uncon- 
stitutional,  see  history,   §5   ante. 

See  Kerr's  Cyc.  C.  C.   P.   for   193  pars,  annotation. 

59  C.  273  (lield  but  not  decided  that  amendment  applied  to 
pending-  cases);  65  C.  158,  160,  3  P.  659  (applied);  66  C.  41,  42, 
4  P.  943  (applied);  69  C.  153,  155,  10  P.  390,  391  (referred  to 
as  basis  of  proceedings);  72  C.  232,  234,  1  A.  S.  48,  13  P.  621 
(basis  of  action);  72  C.  513,  516,  14  P.  135,  136  (declared  not 
applicable);  73  C.  302,  303,  2  A.  S.  808,  14  P.  885,  886  (dividends 
paid  into  court  under) ;  74  C.  250,  257,  5  A.  S.  435,  14  P.  369, 
372,  15  P.  773  (complaint  of  intervention  regular  and  within 
the  statute,  citing  §386  instead  of  §387);  75  C.  542,  543,  17  P. 
700  (cited);  111  C.  373,  376  (erroneously  cited  for  §396,  correct 
citation),  43  P.  1108;  111  C.  386,  393,  394.  43  P.  1111  (applied 
and  construed);  123  C.  107,  110,  55  P.  708  (applied);  127  C.  515, 
518,  59  P.  939  (construed);  131  C.  321,  325,  63  P.  479  (allegations 
necessary  to  order  for  interpleader);  133  C.  640,  643,  65  P.  1105, 
1106  (applied);  137  C.  68,  70,  69  P.  687  (applied  as  to  costs 
against  party  procuring  order) ;  141  C.  101,  102,  99  A.  S.  33,  74 
P.  699  (applied  in  action  against  the  German  Savings  and  Loan 
Society);  142  C.  112,  113,  75  P.  668  (applied  in  suit  to  compel 
defendants  to  interplead);  1  C.  A.  479,  481,  82  P.  689  (applied); 
2  C.  A.  231,  232,  83  P.  291  (applied  in  suit  to  recover  insurance 
money);  3  C.  A.  183,  185,  84  P.  776  (applied  in  suit  against  a 
mere  stakeholder);  7  C.  A.  186,  188,  189,  94  P.  91  (applied  in 
action  of  interpleader  by  trustee  under  a  will);  25  P.  533,  534, 
535  (this  section  enlarges  the  equitable  rights  of  a  party  and 
enlarges  the  scope  of  his  remedy;  hence  a  circuit  court  of  the 
United  States  may  enforce  the  right  to  interplead  adverse 
claimants). 

Interpleader  —  An   original  process. —  See   3   PI.   &   Pr.   338. 

Same  ^ — -Where  two  or  more  persons  claim  same  fund,  debt, 
duty,  or  property  from  plaintiff. —  See  Kerr's  Cyc.  C.  C.  P.  §386 
note  par.  16;  also  11  PI.  &  Pr.  452,  note  5;  29  Cent.  Dig.  col. 
496,   §  2;    col.    539,    §§  35,    36. 

§387.  INTERVENTION,  WHEN  IT  TAKES  PLACE,  AND 
HOW  MADE.  At  any  time  before  trial,  any  person,  who 
has  an  interest  in  the  matter  in  litigation,  or  in  the  suc- 
cess of  either  of  the  parties,  or  an  interest  against  both,  may 
intervene   in   the   action  or  proceeding. 
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An  interrention  takes  place  when  a  third  person  is  per- 
mitted to  become  a  party  to  an  action  or  proceeding  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming  what 
is  sought  by  the  complaint,  or  by  uniting  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  the  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which 
the  intervention  rests,  filed  by  leave  of  the  court  and  served 
upon  the  parties  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attdrneys  of  the  parties  who  have 
appeared,  who  may  answer  or  demur  to  it  within  ten  days 
from  the  service  thereof,  if  served  within  the  county  wherein 
said  action  is  pending,  or  within  thirty  days  if  served  else- 
where. 

History:  Enacted  March  11,  1872,  founded  upon  §§  659,  660. 
661  Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  296;  by  Code  Commission,  Act  March  S.  1901,  Stats,  and 
Amdts.  1900-1,  p.  127,  act  held  unconstitutional,  see  liistory, 
§  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907.  p.  703. 

See  Kerr's  Cyc.  C.  C.  P.   for   199  pars,  annotation. 

52  C.  509,  511  (applied);  53  C.  742,  744  (sureties  of  defendant 
in  replevin  may  intervene  at  any  time  before  trial  commenced); 
57  C.  70,  77  (cannot  intervene  after  judgment);  58  C.  348,  355 
(method  of  intervening);  60  C.  118,  125  (no  intervention  after 
final  judgment);  61  C.  555,  556  (intervention  takes  place  when 
the  order  is  made);  63  C.  3,  5  (n^ortgagee  of  personal  property 
entitled  to  immediate  possession  may  intervene);  63  C.  554, 
562  (applied);  64  C.  475,  476,  2  P.  253  (referred  to  with  other 
sections  in  denying  injunction  against  prosecuting  suit  in  court 
of  co-ordinate  jurisdiction);  66  C.  72,  73,  4  P.  963  (order  of 
trial  court  directing  consolidation  of  actions,  and  providing  for 
interventions  irregular  but  not  injurious);  74  C.  250,  257,  5 
A.  S.  435,  14  P.  369,  15  P.  773  (erroneously  cited  as  §  386);  93  C. 
316,  319,  28  P.  950,  951  (applied);  97  C.  454,  455,  32  P.  519,  520 
(no  intervention  allowed  after  final  judgment);  101  C.  330, 
331,  332,  35  P.  875  (no  autliority  for  intervention  after  Judg- 
ment and  while  cause  pending  on  appeal;  and  sucli  an  inter- 
vener cannot  be  lieard  in  tlie  supreme  court);  104  C.  1,  6,  7,  8, 
37  P.  767  (cannot  intervene  after  judgment;  in  this  case  appli- 
cation was  made  two  years  after);  108  C.  214,  222,  41  P.  467 
(insane  person  may  intervene:  guardian  ad  litem  must  be  ap- 
pointed  before  complaint  in   intervention   filed);   111  C.   386,  392, 
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43  P.  1111  (attachment  and  execution  creditors  may  intervene); 
112  C.  646,  651,  44  P.  1086  (stockholder  may  intervene  on  fore- 
closure of  corporate  mortg-age,  when);  114  C.  371,  373,  46  P.  177 
(when  intervention  takes  place);  121  C.  257,  261,  53  P.  793, 
1101  (interest  entitling  to  intervene;  123  C.  248,  255,  55  P.  1008 
(intervention  must  be  before  trial);  126  C.  315,  318,  58  P.  817 
(who  may  Intervene);  128  C.  633,  635,  636,  61  P.  278  (inter- 
vention must  be  before  trial;  default  is  equivalent  to  a  trial); 
130  C.  27,  44,  62  P.  386,  387  (cross-complaint  may  be  filed  to  an 
intervention);  131  C.  91,  92,  63  P.  141,  142  (interest  entitling  to 
intervene);  132  C.  289,  290,  64  P.  399,  773  (intervener  may  ap- 
peal); 137  C.  474,  477,  70  P.  455*  (administrator  cannot  inter- 
vene in  controversy  between  heirs  as  to  their  respective  shares 
of  the  estate  of  decedent):  140  C.  376,  377,  73  P.  1061  (plaintiff 
may  dismiss  as  against  intervener,  when):  144  C.  724,  728,  78  P. 
290  (applied  to  intervention  by  bond  holders  of  irrigation  dis- 
trict); 1  C.  A.  148,  150,  81  P.  1026  (applied  to  intervention  by 
settler  on  swamp  land);  2  C.  A.  122,  135,  83  P.  62  (stockholders 
may  be  made  parties);  5  C.  A.  581,  583,  90  P.  1071  (rights  of 
interveners);  76  F.  176,  177,  178  (receivers  of  national  bank 
may  intervene  when);  81  F.  524,  525  (application  to  intervene 
comes  too  late  when). 

Intervention  —  As  to  generally,  see  37  Cent.  Dig.  col.  2428. 
§§57-75;  15  A.  D.  162;  16  A.  D.  182;  60  A.  D.  431;  65  A.  D.  521; 
73  A.  D.  573;  79  A.  D.  187;  86  A.  D.  148;  99  A.  D.  722;  58  A.  S. 
105;   11  PI.   &  Pr.  494-512. 

Same  —  As  to  origin  and  nature  of,  and  proceedings  to  en- 
force the  right  of. —  See  Kerr's  Cyc.  C.  C.  P.  §387  note  pars. 
139   et  seq.;  also   16   A.   D.   177-184. 

Same  —  In  eminent  domain. —  See  Kerr"s  Cyc.  C.  C.  P.  §1246 
and  note. 

Same  —  Intervener  may  join  either  party  or  oppose  both. — 
See   92   A.    D.    545. 

Same  —  Judgment  creditors  may  intervene  any  time  before 
judgment  entered.— See  11  PI.   &  Pr.   503. 

Same  —  Proceedings  for  and  effect  of. —  See  37  Cent.  Dig.  col. 
2443,  §§  69-75. 

Same  — Right   of .— See   37   Cent.   Dig.    col.    2428.    §§57-68. 

§388.  ASSOCIATES  MAY  BE  SUED  BY  >AME  OF  AS- 
SOCIATION. When  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprises  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the  sum- 
mons  in   such   cases   being   served   on   one   or   more   of   the 
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associates;  and  tlie  judgment  in  the  action  sliall  bind  the 
joint  property  of  all  the  associates,  and  the  individual  prop- 
erty of  the  party  or  parties  served  with  process,  in  the  same 
manner  as  if  all  had  been  named  defendants  and  had  been 
sued  upon  their  joint  liability. 

History;  Enacted  March  II,  1872:  amended  l)y  Code  Com- 
mission. Act  March  8,  1901,  Stats,  and  Amdt.s.  1900-1,  p.  127: 
act  held  unconstitutional,  see  history,  §  5  ante;  amended  Marcli 
20,   1907,  Stats,  and  Amdts.   1907,  p.   704. 

See  Kerr's  Cyc.  C.  C.   P.  for  .55   pars,   annotation. 

55  C.  365,  367  (referred  to  and  construed  as  not  varying  the 
terms  of  §  3628  Pol.  C);  67  C.  143,  146,  147,  7  P.  413  (action  not 
brought  under) :  67  C.  567,  569,  8  P.  94  (personal  representative 
cannot  maintain  action  under,  when);  69  C.  456,  458,  10  P.  785 
(partnership  sued  in  Individual  name  is  not  within  this  sec- 
tion); 69  C.  616,  621,  11  P.  456,  459  (plaintiff  may  bring-  suit 
against  the  individual  partners  or  in  the  collective  name); 
73  C.  389,  391,  393,  15  P.  20,  21,  22  (case  held  not  brought  under); 
94  C.  297,  299,  300,  302,  29  P.  505,  506,  507  (applies  in  foreclosure 
of  mortgage);  115  C.  496,  508,  47  P.  454  (not  found  necessary 
to  decide  whether  action  could  be  maintained  in  association 
name);  123  C.  643,  647,  56  P.  468  (action  not  under):  136  C. 
302,  68  P.  971  (referred  to  by  court  in  discussion);  139  C.  175, 
177,  72  P.  908  (service  of  summons  under);  3  C.  A.  109,  110, 
84  P.  432   (erroneously  cited  for  §338):   39  F.  719,  721    (applied). 

Business  association  —  Common  name  —  As  to,  see  Kerr's  Cyc. 
C.  C.  P.   §  414  and  note. 

Fictitious  partnership  names  to  he  filed. —  See  Kerr's  Cyc.  C. 
C.    §S  2466    et   seq.   and    notes. 

Non-resident  —  Service  of  summons  against  —  As  to,  see 
Kerr's  Cyc.  C.  C.  P.  §388  note  par.  38;   §411   and  note. 

Partnerships  —  Actions  against  —  In  case  of  special  or  limited 
partner.ship. —  See  Kerr's  Cyc.  C.  C.  §2492  and  note:  also  15 
PI.   &  Pr.   1116. 

Same  —  Same  —  Service  of  summons  on  one  partner  is  suffi- 
cient.—  See  Kerr's   Cyc.   C.   C.    P.    §S4in,    411    and   notes. 

Summons  —  Service  of  —  On  association. —  See  Kerr's  Cyc.  C. 
C.   P.  §  411  and  note. 

Same — -Same  —  On  pai'tner.ship. —  See  "  Partnersliip,"  this 
note. 

S3.S9.  (01  RT  WHEN  TO  HKC  IIM:  <  0\T|{(>VKI{SY  (H{ 
TO  ORDKR  OTHER   I'.VRTIES  TO   HE   HR<M  (JUT  IN.     The 

court  may  determine  any  controversy  between  parties  before 
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it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  then  order  them 
to  be  brought  in,  and  to  that  end  may  order  amended  and 
supplemental  pleadings,  or  a  cross-complaint  to  be  filed,  and 
summons  thereon  to  be  issued  and  served.  And  when,  in 
an  action  for  the  recovery  of  real  or  personal  property,  or 
to  determine  conflicting  claims  thereto,  a  person,  not  a  party 
to  the  action,  but  having  an  interest  in  the  subject  thereof, 
makes  application  to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  brought  in  by  the  proper  amendment. 

History:  Enacted  March  11.  1872,  re-enactment  of  §  17  of 
Practice  Act,  last  sentence  added;  amended  February  16,  1897, 
Stats,  and  Amdts.  1897,  p.  9;  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  127,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   704. 

See  Kerr's   Cyc.   C.   C.   P.   for   58  pars,   annotation. 

Code  section. — -64  C.  475,  476,  2  P.  253  (person  claiming-  in- 
terest in  attached  property  has  a  right  to  come  into  the  action), 
2  P.  732,  734  (duty  of  court  to  order  necessary  parties  brought 
in);  65  C.  447,  455,  4  P.  426  (controversy  capable  of  being 
settled  without  affecting  rights  of  others,  they  need  not  be 
brought  in);  69  C.  616,  621,  11  P.  456,  459  (duty  of  court  to  order 
proper  parties  brought  in);  74  C.  435,  443,  16  P.  236,  238  (duty 
to  bring  in  necessary  parties;  judgment  without  fatally  de- 
fective); 76  C.  537,  542,  9  A.  S.  245,  18  P.  658,  660  (duty  of 
court  to  order  proper  parties  brought  in);  87  C.  256,  265,  22 
A.  S.  249,  25  P.  407,  409  (duty  of  court  to  order  necessary  par- 
ties brought  in;  by  error  of  reporter  cited  as  §339);  95  C.  252, 
256,  30  P.  525  (necessary  parties  must  be  brought  in);  (C. 
Marcli  10.  1896),  44  P.  176  (purcliaser  after  issue  joined  properly 
ordered  brought  in);  112  C.  646,  651,  44  P.  1086  (stockholder 
proper  party  and  should  be  brought  in  on  foreclosure  of  cor- 
porate mortgage,  when);  115  C.  404,  420,  47  P.  120  (court  can 
order  parties  brought  in  wlien,  in  its  opinion,  they  are  neces- 
sary to  full  determination  of  the  controversy);  116  C.  C43,  447, 
448.  453,  48  P.  379  (applies  to  proceedings  to  revoke  probate  of 
a  will);  117  C.  545,  550,  49  P.  571  (discussed  and  applied);  126 
C.  315,  318,  58  P.  817  (persons  cannot  be  brought  in  to  litigate 
new  question);  130  C.  516,  521,  62  P.  934  (assignee  or  holder  of 
stock  necessary  party  in  action   against  corporation  to   recover 
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same);  136  C.  533,  536.  69  P.  248  (prior  mortgagee  by  cross-com- 
plaint may  bring  in  new  parties);  136  C.  636,  639,  69  P.  420 
(subsequent  vendee  necessary  party  in  action  by  vendor  to 
(luiet  title  against  first  vendee);  137  C.  651,  658,  66  P.  216,  70  P. 
732,  1129  (power  of  court  to  amend  summons  and  bring  in  new 
parties);  142  C.  59,  70,  75  P.  649  (part  of  section,  relating  to 
complete  determination  of  controversy,  quoted);  144  C.  724, 
729,  78  P.  290  (court  may  order  cross-complaint  to  be  filed 
when);  145  C.  565,  570,  79  P.  171  (construed);  146  C.  496,  498, 
80  P.  717  (construed):  148  C.  669,  672,  113  A.  S.  324,  84  P.  155 
(cited  discussing  necessary  parties  to  mortgage  foreclosure); 
1-19  C.  1,  7,  8,  84  P.  145,  6  L.  N.  S.  275  (construed  as  to  neces- 
sary parties  in  action  to  enforce  express  trust) ;  1  C.  A.  390, 
394,  82  P.  349  (when  court  may  order  other  parties  to  be 
brought  in);  2  C.  A.  122,  135,  140,  83  P.  62  (stockholders  may  be 
made  parties);  3  C.  A.  345,  347,  85  P.  164  (in  action  concerning 
real  property  it  is  in  discretion  of  court  to  permit  fTling  of 
cross-complaint  against  persons  claiming  interest  in  land  not 
originally  parties);  3  C.  A.  493,  497,  86  P.  618  (court's  duty 
where  corporation  should  have  been  made  a  party  but  was 
not):  4  C.  A.  114,  118,  87  P.  245  (error  may  be  cured  by  proper 
order  requiring  one  to  be  brought  in  as  a  party  defendant); 
4  C.  A.  400,  403,  88  P.  373  (duty  of  court  to  order  party  to  be 
brouglit  in). 

Practice  Act  §17.-1  C.  168,  177  (cited);  5  C.  281,  282  (con- 
strued as  to  right  of  intervention  under);  27  C.  330,  333,  87 
A.   D.   81    (applied);    38   C.    514,   532    (applied). 

As  to  adding  and  amending  name  of  party,  see  Kerr's  Cyc. 
C.  C.  P.  §  473  and  note. 

As  to  joining  landlord,  see  Kerr's  Cyc.  C.  C  P.  §  379  and  note; 
also  Kerr's  Cyc.  C.  C.   §  19  49  and  note. 

New  parties  —  As  to  adding,  see  Kerr's  Cyc.  C.  C.  P.  §473 
and  note:  also  1  PI.  &  Pr.  pp.  542,  6G6:  37  Cent.  Dig.  coi.  2453, 
SS  76-87. 


§390.  ACTIONS  A(;A1>ST  1-I«E  DErAKTMENTS.  Causes 
of  action  upon  contract,  or  for  damages  arising  out  of,  or 
pertaining  or  incident  to  the  official  administration  of  tlie 
fire  departments  created  by  acts  of  the  legislature  of  this 
state,  shall  be  brought  directly  ])y  and  against  the  munici- 
pality by  its  corporate  name  wherein  the  damage  was  sus- 
tained. And  the  said  boards  of  fire  commissioners  shall  not 
be  sued  as  such,  except  to  compel  or  restrain  the  perfor- 
mance  of  acts   proper   to   be   compelled   or   restrained   under 
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and   not   within    the   discretion    intended   to    be    conferred    by 
this  act. 

History:  Enacted  March  12,  1885,  Stats,  and  Amdts.  1884-5, 
p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  128.  act  held  unconstitutional,  see  liistory, 
§  5  ante. 


TITLE  TV. 

OF  T?IE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 

§  392.      Certain    actions    to    Ijc    tried    wiiere    the    subject    or    some 

part    thereof   is   situated. 
§  393.     Other    actions,    where    tlie    cause    or    some    part    tliereof 

arose. 
S  394.     Place  of  trial  of  action  against  counties,  etc. 
§  395.     Other   actions  according  to  the  residence   of   tlie   parties. 
S  396.      Action  may  be  tried  in  any  county,  unless   the  defendant 

demand  a  trial  in  tlie  proper  county. 
§  397.     Place  of  trial  may   be   changed   in  certain   cases. 
§  398.     When  judge  is  disqualified,  cause  to  be  transferred. 
S  399.     Papers   to  be   transmitted.     Costs,   etc.     Jurisdiction,   etc. 
S  4  00.     Proceedings  after  judgment  in  certain  cases  transferred. 

§  392.  CERTAIIV  ACTIONS  TO  BE  TRIED  WHERE  THE 
SUBJECT     OR     SOME     PART     THEREOF     IS     SITUATED. 

Actions  for  the  following  causes  must  be  tried  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is 
situated,  subject  to  the  power  of  the  court  to  change  the 
place  of  trial,  as  provided  in  this  code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  partition   of   real   property; 

3.  For  the  foreclosures  of  all  liens  and  mortgagees  on  real 
property. 

Where  the  real  property  is  situated  partly  in  one  county 
and  partly  in  another,  the  plaintiff  may  select  either  of  the 
counties,  and  the  county  so  selected  is  the  proper  county 
for  the  trial  of  such  action. 
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History :  Enacted  March  11,  1872;  re-enactment  of  §  18  Prac- 
tice Act,  last  sentence  added;  amended  March  2,  1876,  Code 
Amdts.  1875-6,  p.  90;  March  19,  1889,  Stats,  and  Amdts.  1889. 
p.  352;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.   1907,  p.  700. 

See  Kerr's  Cyc.  C.  C.  P.  for  117  pars,  annotation. 

Code  Heotion. —  51  C.  566,  567  (applied);  54  C.  187  (all  de- 
fendants need  not  join  in  motion  for  change  of  place  of  trial); 
56  C.  173,  175  (case  not  within  this  section);  60  C.  408,  410 
(motion  for  change  properly  denied);  61  C.  72,  78  (referred  to 
by  court  in  discussion);  63  C.  500  (referred  to  as  an  exception 
to  general  rule  for  diange  of  venue);  66  C.  343,  344,  5  P.  507 
(action  to  abate  nuisance  to  land  within  this  section);  73  C. 
182,  184,  14  P.  686,  687  (cited  as  controlling);  77  C.  129,  131, 
19  P.  233,  234  (action  to  set  aside  fraudulent  probate  sale 
within  section);  79  C.  605,  606,  21  P.  964  (action  affecting  in- 
terest in  land  in  any  form,  within  section);  80  C.  308,  309, 
22  P.  252  (threatened  injury  to  land,  action  to  prevent  within 
section);  83  C.  181,  184,  23  P.  289,  290  (accounting  and  disso- 
lution of  mining  copartnership,  not  within  section);  86  C.  93, 
97.  105,  23  P.  207,  210,  24  P.  801  (action  to  foreclose  mortgage, 
within  section);  86  C.  197,  200.  24  P.  1000,  1001  (foreclosure 
action  within  section);  88  C.  572.  575,  576,  577,  26  P.  356,  357, 
358  (action  for  accounting  not  within  section  although  in- 
volving land  located  in  another  county);  100  C.  11,  16,  34  P. 
523  (real  and  pei'sonal  actions  joined,  this  section  does  not  gov- 
ern); 101  C.  459,  461,  36  P.  8  (section  not  applicable);  102  C. 
333,  335,  36  P.  650  (action  to  cancel  mortgage  within  section), 
38  P.  43  (section  can  be  invoked  only  when  real  estate  alone 
is  subject  of  the  action);  1-05  C.  138,  141,  38  P.  649  (cited  by 
court);  106  C.  56.  58,  39  P.  209  (cited  by  error  for  §393);  108  C. 
214,  222,  41  P.  467  (the  place  of  trial  is  not  an  element  of  juris- 
diction. It  is  a  mere  matter  of  legislative  regulation),  42  P. 
1070  (complaint  praying  judgment  for  reconveyance  or  pay- 
ment of  purchase  price  of  land  not  within  section):  113  C.  607, 
610,  45  P.  852  (cited  in  discussing  general  rule  as  an  excep- 
tion thereto);  115  C.  247,  250,  47  P.  108  (does  not  apply  to  an 
action  to  remove  trustee  of  mining  property  and  for  an  ac- 
counting and  injunction  to  prevent  threatened  sale  of  the 
property  l>y  the  trustee);  125  C.  309,  314,  57  P.  1012  (Const,  art. 
VI  S  5  does  not  prohibit  trial  in  proper  county,  notwithstand- 
ing provisions  of  this  section,  action  to  quiet  title  or  enforce 
lien  must  be  commenced  in  county  where  land  lies);  129  C. 
277,  278,  fil  P.  960  (diversion  of  water  in  one  county,  injuring 
ditcli  witli  head  in  another  county,  section  applies);  133  C.  55, 
.")!•,  CO.  65  P.  139  (accordingly  as  suits  are  or  are  not  of  the 
kind    (Icscrihod    in    tliis    section,    the    proper    place    will    be    de- 
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terinlned  by  the  court  as  that  does  not  affect  the  question  of 
jurisdiction);  65  P.  312,  313  (section  is  not  affected  by  §16,  art. 
XII,  of  the  constitution);  134  C.  586,  587,  66  P.  856  (corpora- 
tion not  within  privileges  of  section,  when);  136  C.  631,  636, 
69  P.  428  (assuming,  without  deciding,  that  §§  78,  392,  C.  C.  P., 
and  Const.,  art.  VI,  §  5,  apply  to  an  action  to  set  aside  a  trans- 
fer of  land,  assignment  of  inortgages,  etc.,  tlie  action  may  be 
brought  in  any  county  in  which  part  of  the  land  affected  is 
situated);  138  C.  69,  70,  70  P.  1070  (partition  of  parcels  of  lands 
in  various  counties  within  section);  138  C.  579,  581,  71  P.  1123, 
1136  (construed):  140  C.  132,  135,  73  P.  836  (change  of  venue 
in  action  for  damages  to  real  property  where  individiial  a  de- 
fendant); 140  C.  471,  472,  473,  74  P.  11  (the  action  must  be 
wholly  local  in  its  nature  to  fall  within  the  provision  of  this 
section);  144  C.  771,  773,  774,  78  P.  239  (applied  in  action  to 
recover  interest  in  mining  property):  147  C.  467,  474,  82  P.  70, 
3  A.  C.  340  (actions  for  injuries  to  real  property  must  be  tried 
where);  150  C.  466,  468  (cited),  472  (section  was  taken  from 
New  York  code),  473  (applied),  475  (harmonizing  with  the  con- 
stitution), 476  (applied),  89  P.  120;  1  C.  A.  225,  227,  81  P.  1035 
(motion  to  change  venue  of  action  to  enforce  trust  in  land  is 
properly  denied  when);  3  C.  A.  602,  604  (distinction  between 
jurisdiction  of  courts,  and  right  to  have  action  tried  in  county 
of  defendant's  residence),  605,  86  P.  840  (applies  to  action  by 
state);  6  C.  A.  431,  433,  92  P.  331  (not  applicable  to  action  to 
recover  one-half  cost  of  party  wall). 

Practice  .1  <  <  ■  ••  ''  C.  220,  221  (action  to  settle  estate  not 
civil  action  within  section);  16  C.  432,  433  (applied);  26  C.  171, 
187  (cited). 

Actions — -For  injuries  to  real  property  caused  by  riot,  must 
be  tried  in  coimty  in  which  property  situated. —  See  Kerr's  Cyc. 
Pol.  C.  §4453  and  note;  also  Kerr's  Cyc.  C.  C.  P.  §392  note 
par.    173. 

Same  —  Local  and  transitory  actions  —  As  to,  see  22  A.  S. 
21-27. 

Change  of  venue  —  Generallj'  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  §§396,  397  and  notes;  also  74  A.  D.  241-245;  4  PI.  &  Pr. 
375  et  seq.;  48  Cent.   Dig.  col.   1586,  §§51-66. 

Same  —  Grounds   of. —  See   48  Cent.   Dig.   col.    1606,   §§67-79. 

Same  —  In   criminal   cases. —  See   post   §395   and   note. 

Same  —  Petition  for  change  of,  as  a  contempt. —  See  9  L. 
566. 

Same  —  Proceedings  to  secure. —  See  48  Cent.  Dig.  col.  1627, 
§§  80-143. 

Same  —  Second  or  subsequent. —  See  48  Cent.  Dig.  col.  1702, 
§§  144,   145. 

Riot  —  Injury  to  real  property  —  Action  for  must  be  tried  in 
the  county. —  See  Kerr's  Cyc.  Pol.   C.   §4453  and  note. 
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§393.  OTHER  ACTIONS,  WHERE  THE  CAUSE  OR  SOME 
PART  THEREOF  AROSE.  Actions  for  the  following  causes 
must  be  tried  in  the  county  where  the  cause,  or  some  part 
thereof,  arose,  subject  to  the  like  power  of  the  court  to 
change  the  place  of  trial: 

1.  For  tlio  recorery  of  a  penalty  or  forfeiture  imposed  by 
statute;  except,  that  when  it  is  imposed  for  an  oifense  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated 
in  two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake,  river,  or  stream,  and  oppo- 
site to  the  place  where  the  offense  was  committed; 

2.  Agrainst  a  public  officer,  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office;  or  against  a  person  who,  by  his  command  or  in 
his  aid,  does  anything  touching  the  duties  of  such  officer. 

History:  Enacted  March  11,  1872;  re-enactment  of  §19  Trac- 
tice  Act. 

See  Kerr's  Cyc.   C.   C.   P.   for   13   pars,   annotation. 

Code  Nection. —  61  C.  72,  78,  79  (cited  with  other  sections  in 
discussing  "proper  county"  for  trial  of  action);  63  C.  500 
(cited  in  determining  right  to  change  of  venue);  79  C.  30,  31, 
21  P.  381  (action  for  penalty  triable  in  county  where  cause  of 
action  arose);  105  C.  138,  141,  38  P.  649  (cited  in  determining 
right  to  change  of  venue);  106  C.  56,  58,  39  P.  209  (cited  in 
discussing  right  to  change  of  venue  when  plaintiff  does  not 
bring  himself  clearly  within  the  exception  provided  by  the 
code  —  erroneously  cited  as  §392);  113  C.  607,  610,  45  P.  852 
f^cited  in  discussing  general  rule  as  to  defendant's  right  to 
change  of  venue);  115  C.  247,  250,  47  P.  108  (not  applicable  to 
action  to  remove  trustee  of  mining  property);  115  C.  301,  302, 
47  P.  50  (executors  not  "public  officers"  within  meaning  of 
tliis  section);  133  C.  55,  59,  65  P.  139  (sections  as  to  proper 
place  of  trial  do  not  affect  jurisdiction  of  court);  138  C.  579, 
581,  71  P.  1123,  1136  (construed);  3  C.  A.  602,  605,  86  P.  840 
(applies  to  action  by  state). 

Praetiee  Act  S  19. —  9  C.  365,  420,  421,  70  A.  D.  655  (construed); 
15   C.   221    (probate   proceedings  are   not  civil   actions). 

False  imprisonment  —  Action  for  —  As  to  generally,  see  8  PI. 
&  Pr.  841;   67  A.  S.  408;   23  Cent.  Dig.   col.   589,   §§80  et  seq. 

Same  —  Same  —  Transitory    in    its    nature. —  40    A.    D.    146. 

Same  —  Evidence  in  action   for. —  See   1   A.   C.   926. 

Same  —  Liability  of  person  procuring  imprisonment. —  See  1 
A.  C.   723;  4  A.  C.  318;  23  Cent.   Dig.  col.  553,  §§45-61. 
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Same  —  Liability  of  judicial  officers. —  See  4  A.  C.  325;  14  L. 
142;   23  Cent.   Dig.  col.   521,  §§  17-28. 

Same  —  Liability  of  executive  officers. —  See  1  A.  C.  924;  4 
A.  C.   318;   8  A.  C.   34;   51  L.   193;    23  Cent.   Dig.   col.   534,   §§29-44. 

Same  —  Liability  of  municipal  and  other  corporation  for. — 
See  44  L.  795:  47  L.  593;   23  Cent.  Dig.  col.   572,  §§  64-67. 

Same  —  When  action  for  maintainable. —  See  54  A.  D.  258. 


§394.  PLACE  OF  TRIAL  OF  ACTIONS  AGAINST  (OIN- 
TIES,  ETC.  An  action  against  a  county  may  be  commenced 
and  tried  in  sucli  county,  unless  sucii  action  is  brought  by 
a  county,  in  whicli  case  it  may  be  commenced  and  tried  in 
any  county  not  a  party  thereto.  Whenever  an  action  is 
brouglit  by  a  county  or  city  against  residents  of  another 
county  or  city,  or  a  corporation  doing  business  in  the  latter, 
the  action  must  be,  on  the  motion  of  the  defendant,  trans- 
ferred for  trial  to  a  county,  other  than  the  plaintiff,  if  the 
plaintiff  is  a  county,  and  other  than  that  in  which  the 
plaintiff  is  situated,  if  the  plaintiff  is  a  city. 

Historj-:  Enacted  March  11.  1872;  amended  Marcli  3.  1881. 
Stats,  and  Amdts.  1881,  p.  22;  March  10,  1891,  Stats,  and  Amdts. 
1891,  p.  56;  amended  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.    700. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

61  C.  72,  78  (cited  with  other  sections  in  discussing  the 
"proper  county");  115  C.  247,  250,  47  P.  108  (cited  with  olher 
sections  in  discussing  place  of  trial;  exception  to  general  rule); 
133  C.  55,  59,  65  P.  139  (sections  as  to  proper  place  of  trial  do 
not  affect  jurisdiction  of  court);  136  C.  134,  136.  137,  68  P.  491 
(burden  of  proof  in  motion  by  administrator  of  surety  on 
county  treasurer's  bond);  138  C.  579,  580,  581.  582,  71  P.  1123, 
1136  ("action"  construed  not  to  include  "special  proceedings": 
Beatty.  C.  .1.,  dis. );  3  C.  A.  602,  605,  86  P.  840  (applies  to  action 
by  state). 

"Action" — Does  not  include  "special  proceedings,"  as  used 
in  this  section. —  See  Kerr's  Cyc.   C.  C.   P.   §392   note  par.   115. 

Actions  against  cities  for  injuries  by  mobs,  see  Kerr's  Cyc. 
Pol.  C.  §4453  and  notes:  also  15  Cent.  Dig.  col.  1804,  §  1391:  col. 
1924,    §  206(c). 

§395.  OTHER  ACTIONS,  ACCORDING  TO  RESIDEX  E 
OF  THE  PARTIES.     In  all  other  cases,  the  action  must  be 
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tried  in  the  county  in  which  the  defendants,  or  some  of 
them,  reside  at  the  commencement  of  the  action. 

If  none  of  the  defendants  reside  in  tlie  state,  or,  if  resid- 
ing in  the  state,  and  the  county  in  which  they  reside  is 
unknown  to  the  plaintiff,  the  same  may  be  tried  in  any 
county  which  the  plaintiff  may  designate  in  his  complaint, 
and  if  the  defendant  is  about  to  depart  from  the  state,  such 
action  may  be  tried  in  any  county  where  either  of  the  par- 
ties reside,  or  service  is  had,  subject,  however,  to  the  power 
of  the  court  to  change  the  place  of  trial,  as  provided  in  this 
code. 

If  any  person  is  improperly  joined  as  a  defendant,  or  has 
been  made  a  defendant  solely  for  the  purpose  of  having  the 
action  tried  in  the  county  where  he  resides,  his  residence 
must  not  be  considered  in  determining  which  is  the  proper 
county  for  the  trial  of  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  20  of 
Practice  Act  as  amended  1858,  Stats.  1858,  p.  82;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  128,  act  held  unconstitutional,  see  history,  S  5  ante:  amended 
March    19,   1907,   Stats,   and  Amdts.    1907,   p.    700. 

See  Kerr's  Cyc.  C.  C.  P.  for  92  pars,  annotation. 

Code  section. —  61  C.  72,  78  (cited);  62  C.  311,  318,  319  (right 
to  change  of  venue  to  be  determined  by  the  conditions  when 
application  made):  (C.  Jan.  20,  1884),  2  P.  44,  45  (statutory 
right  of  defendant  to  change);  65  C.  394.  395,  4  P.  344,  345  (sec- 
tion has  no  application  in  an  action  to  condemn,  under  the 
power  of  eminent  domain,  the  land  of  a  corporation);  65  C. 
600,  602,  4  P.  641,  642  (construed  in  relation  to  residence  of  cor- 
porations); 69  C.  153,  154,  10  P.  390,  391  (corporation  has  no 
residence  under  this  section,  as  tliat  term  is  tliere  used, —  abiter 
decision);  71  C.  488,  489,  12  ^P.  498,  499  (corporation's  residence 
being  unknown  to  plaintiff  lie  may  select  tlie  county  of  trial 
subject  to  the  power  of  court  to  cliange) ;  77  C.  129,  132,  19  P. 
233,  234  (action  to  set  aside  fraudulent  probate  sale  not  within 
this  section);  77  C.  448,  449,  19  P.  819  (order  refusing  to  grant 
change  of  place  of  trial  where  one  of  the  defendants  resides 
in  county  will  not  be  disturbed);  80  C.  559,  561,  563,  564,  22  P. 
308,  309  (action  transferred  from  justice's  court  to  superior 
court  because  involving  validity  of  tax  levy,  defendant  cannot 
thereafter  liave  transferred  to  county  of  his  residence;  Fox,  J., 
and    Beatty,    C.    .1..   dissenting  and    hohling   tlie   riglit    of   change 
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al)solute);  S3  C.  491,  497,  24  P.  157  (residence  of  a  corporatinri 
within  this  section  is  where  it  has  its  principal  place  of  busi- 
ness); 88  C.  572,  575,  576,  577,  578,  26  P.  356,  357,  358  (construed; 
joinder  of  local  and  transitory  cause  of  action  gives  defendant 
right  to  change);  92  C.  199,  200,  28  P.  226,  227 /venue  of  action 
against  attorney  to  recover  damages  for  negligence  is  fixed  by 
this  section);  97  C.  135,  139,  140,  31  P.  845  (construed;  residence 
of  municipal  corporation  county  in  which  located); -97  C.  637, 
643,  32  P.  711,  712  (action  against  corporation  to  be  tried  in 
county  where  it  has  its  principal  place  of  business);  100  C. 
11,  15,  16,  34  P.  523  (this  and  §  397  provide  for  the  place  of 
trial);  101  C.  459,  460,  36  P.  8  (any  of  defendants  residents  of 
county  all  must  join,  except  where  resident  not  necessary  or 
proper  party);  102  C.  47,  48,  36  P.  395  (construed  and  applied); 
102  C.  333,  336,  36  P.  650  (cited);  105  C.  138,  141,  38  P.  649 
(applied);  106  C.  56,  58,  39  P.  209  (applied  where  another 
joined  as  a  defendant  with  a  corporation),  42  P.  1070  (applied  in 
action  on  contract  wlierein  defendant  agreed  to  pay  for  the 
land  or  reconvey);  111  C.  373,  376,  43  P.  1108  (applied  in  action 
for  libel);  113  C.  607,  609,  45  P.  852  (applied);  115  C.  247,  250, 
47  P.  108  (cited);  119  C.  78,  79,  80,  51  P.  17  (applied  in  action 
to  recover  interest  in  partnership  and  for  accounting) ;  133  C. 
55,  59,  65  P.  139  (construed  as  not  affecting  jurisdiction  of  court 
where  suit  brought  in  wrong  county  and  no  exception  taken  by 
motion  to  remove  trial);  133  C.  506,  507,  65  P.  1039  (construed 
as  to  showing  necessary  to  procure  change  of  venue);  135  C. 
154,  67  P.  17  (applied);  135  C.  572,  574,  67  P.  1034  (applied); 
136  C.  134,  135,  136,  68  P.  491  (applied);  138  C.  579,  581,  71  P. 
1123,  1136  (construed  as  to  inclusions  of  "action");  139  C. 
713,  715,  716,  73  P.  588  (applied);  140  C.  471,  472,  473,  74  P.  11 
(applied);  144  C.  771,  774,  78  P.  239  (applied  to  real  action  for 
the  enforcement  of  a  trust  in  mining  property);  148  C.  58. 
59,  61,  82  P.  848  (test  of  right  to  change  venue);  150  C.  466,  468, 
89  P.  120  (construed  and  applied  with  reference  to  action  for 
specific  performance);  151  C.  159,  161,  90  P.  548  (sufficiency  of 
notice  for  change  of  venue  considered  in  a  case  where  a  fic- 
titious defendant  was  joined);  3  C.  A.  602,  603,  604,  605,  606, 
86  P.  840  (applies  to  actions  by  and  against  the  state);  4  C.  A. 
369,  370,  88  P.  290  (considered  with  respect  to  foreign  corpora- 
tions as  parties);  6  C.  A.  431,  433,  92  P.  331  (applied  in  action 
to  recover  cost  of  party-wall);  7  C.  A.  190,  193,  93  P.  1064  (ap- 
plied where  residence  of  defendant  is  unknown);  7  C.  A.  186, 
189,  94  P.  91  (necessity  of  joinder  of  defendants  in  motion  for 
change  of  venue);  99  F.  247,  248  (referred  to  as  embodying  §  20 
of  the  Practice  Act  of  1851);  100  F.  738,  743  (construed  with 
§  411,  holding  that  a  private  corporation  may  be  sued,  in  a 
transitory  action,  in  any  state  where  legal  service  of  process 
can  be  had). 
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Practice  Act  §20. —  9  C.  365,  420,  70  A.  D.  655  (applied  in  man- 
damus against  sheriff  to  compel  execution  of  deed);  15  C.  220, 
221  (sections  18  to  21  [§  20  substantially  re-enacted  in  above 
section]  held  not  to  include  probate  matters);  22  C.  537,  538 
(applied  as  to  "residence"  of  corporation);  26  C.  161,  187 
(cited);  71  C.  488,  489,  12  P.  493  ("§20  of  Practice  Act  was  re- 
enacted  by  §395");  7  C.  A.  190,  193,  93  P.  1064  (contained  pro- 
vision similar  to  above  section);  99  F.  247,  248  (§20  is  now  in- 
corporated in  above  section  of  the  code). 

Change  of  venue  —  As  to  generally,  see  ante  §392  and  note. 

Affidavit  of  merits  to  be  filed  on  motion  for  —  As  to,  see 
Kerr's  Cyc.   C.   C.   P.    §  396   and   note. 

Same  —  In  criminal  actions. —  See  Kerr's  Cyc.  Pen.  C.  §§1033, 
1034   and  notes. 

Same  —  Motion  for  —  Generally  —  As  to,  see  Kerr's  Cyc.  C. 
C.  P.  §395  and  note  pars.  80-85;  §397  and  note;  also  48  Cent. 
Dig-,   col.    1632,    §§  88-92. 

Same  — Right  of.— See  full  discussion  of  general  rule  as  to, 
under  mandatory  statutes,  such  as  this  section  manifestly  is, 
in   4  PI.  &  Pr.  p.  440,  par.  8. 

Corporation — Actions  against,  venue  of  —  Constitutional  pro- 
visions—As to,  see  Kerr's  Cyc.  C.  C.  P.  §392  note  pars.  122 
et  seq. 

ii396.  ACTIONS  MAY  BE  TRIED  IX  ANY  COUNTY, 
UNLESS  THE  DEFENDANT  DEMAND  A  TRIAL  IN  THE 
PROPER  COUNTY.  If  the  county  in  which  the  action  is 
commenced  is  not  the  proper  county  for  the  trial  thereof, 
the  action  may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  at  the  time  he  answers  or  demurs,  files  an  affi- 
davit of  merits,  and  demands,  in  writing,  that  the  trial  be 
had  in  the  proper  county. 

IIi.stor>':  Knacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  128.  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  March  19, 
1907.   Stats,   and   Amdts.   1907,   p.    701. 

See  Kerr's  Cyc.  C.  C.  P.  for  109  pars,  annotation. 

54  C.  407  (construed  and  applied);  57  C.  348  (construed  and 
applied);  61  C.  72,  74,  75,  78  (construed  and  applied);  62  C.  311, 
319  (construed);  63  C.  500,  501  (applied);  64  C.  299,  30  P.  848 
(cited);  65  C.  321,  4  P.  27  (applied);  66  C.  36,  37,  4  P.  882  (con- 
strued and  applied);  69  C.  153,  154,  155,  10  P.  390,  391  (construed 
and  applied);  79  C.  30,  33,  21  P.  381,  382  (construed  and  ap- 
plied);   80   C.    559,    561,   563,    22   P.    308,    309    (construed   and   ap- 
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plied);  83  C.  491,  497,  24  P.  157,  159  (construed  and  applied); 
92  C.  199,  201,  28  P.  226,  227  (construed  and  applied);  94  C.  323, 
326,  29  P.  711  (cited);  94  C.  393,  398,  29  P.  867  (construed  witli 
art.  VI.,  §5,  Const.);  97  C.  135,  137,  138,  31  P.  845  (construed  and 
applied);  100  C.  11,  17,  34  P.  523  (cited);  111  C.  373,  376  (erro- 
neously cited  as  §386,  correct  citation  43  P.  1108);  119  C.  78,  80 
(applied  —  erroneously  cited  as  §  395),  51  P.  17  (correctly  cited); 
121  C.  604,  606,  53  P.  1117  (construed  and  applied);  133  C.  55, 
60,  65  P.  139  (construed  and  applied);  134  C.  586,  589,  66  P. 
856  (construed  with  art.  XII,  §16,  Const.);  135  C.  572,  574,  579, 
67  P.  1034  (construed  and  applied);  136  C.  362,  363,  68  P.  1015 
(construed  and  applied);  139  C.  713,  716.  717,  73  P.  588  (con- 
strued and  applied);  151  C.  159,  160,  90  P.  548  (sufficiency  of 
notice  of  change  of  venue  considered  in  a  case  where  a  fictitious 
defendant  was  joined);  2  C.  A.  52,  54,  82  P.  1129  (when  inap- 
plicable); 3  C.  A.  602,  603,  86  P.  840  (applied  to  action  by  state); 
1  C.  A.  D.  485,  488,  489  (construed);  99  F.  247,  248  (waiver  of 
right  to  have  place  of  trial  changed). 

As  to  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  397  and  note  pars. 
33-39. 

As  to  change  of  place  of  trial  of  actions  in  justices'  courts, 
see  Kerr's  Cyc.  C.  C.   P.   §  833  and  note. 

As  to  change  of  venue  in  special  proceedings,  see  Kerr's  Cyc. 
C.   C.  P.   §  397  and  note  pars.    119-123. 

As  to  contradicting  aflidavit  of  merits,  see  58  A.  D.  396. 

As  to  cross-motion  to  retain  action,  see  Kerr's  Cyc.  C.  C.  P. 
§  397  and  note  pars.  71-77. 

As  to  intervener,  see  Kerr's  Cyc.  C.  C.  P.  §  387  and  note;  §  409 
and    note. 

As  to  jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  §  397  and  note  pars. 
84-91;  also  §  398  and  note  pars.  18,  19. 

As  to  place  of  residence  of  corporations,  see  Kerr's  Cyc.  C. 
C.  P.  §  395  and  note. 

As  to  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  §  397  and  note  par. 
97;  §398  and  note  pars.  33-35;  also  §§51,  76,  165  and  notes;  and 
§§  1102-1105  and  notes. 

As  to  proper  county  for  trial  of  actions  concerning  real  prop- 
erty, see  Kerr's  Cyc.   C.   C.   P.    §  392  and   note. 

As  to  proper  county  for  trial  of  actions  to  recover  penalty 
or  forfeiture  imposed  by  statute,  in  action  against  public  offi- 
cer,   see   Kerr's   Cyc.   C.   C.   P.    §  393    and   note. 

As  to  proper  county  for  trial  of  divorce  action,  see  Kerr's 
Cyc.    C.    C.    P.    §  396    and   note   pars.    51,    52,    53. 

As  to  proper  county  for  trial  of  personal  actions,  see  Kerr's 
Cyc.  C.  C.  P.   §  395  and  note. 

As  to  proper  county  when  residence  of  defendant  is  unknown 
to  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  §  395  and  note. 
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As  to  proper  court  to  determine  nature  of  action  and  proper 
county  for  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  397  and  note  pars. 
85,   86. 

As  to  requirement.s  of  affldavit  of  merits  in  general,  see  58 
A.   D.   395. 

As  to  right  of  change  l>eing  ahsohite  in  favor  of  party  liring- 
ing  himself  witliin   statutory  requisites,   see  74   A.  D.   241. 

As  to  time  of  making  motion,  see  Kerr's  Cyc.  C.  C.  P.  §  397 
and  note  pars.  126-128. 

As  to  waiver  of  right,  see  Kerr's  Cyc.  C.  C.  P.  S  397  and  note 
pars.    129-141. 

As  to  when  action  is  wholly  local  find  wlien  it  combines  per- 
sonal with  local  action,  see  Kerr's  Cyc.  C.  C.  P.  §§  392,  395  and 
notes. 

§397.  PLACE  OF  TRIAL  MAY  BE  CHANGED  IN  CER- 
TAIN CASES.  The  court  may,  on  motion,  change  the  place 
of  trial  in  the  following  cases: 

1.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  by  the  change; 

4.  When  from  any  cause  there  is  no  judge  of  the  court 
qualified    to   act. 

I^listory:  Enacted  Mai'oli  11,  1S72.  re-enac-tment  of  §21  of 
Practice  Act;  amended  )>y  Code  Commission.  Act  Marcli  S.  1901, 
Stats,  and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see 
history,  §  5  ante:  amended  Marcli  19.  1907.  Stats,  and  Anidts. 
1907,  p.  701. 

See  Kerr's  Cyc.  C.  C.  P.   for  141   pars,  annotation. 

Code  section. —  56  C.  327,  328,  330  (cited):  61  C.  72,  75  (con- 
strued and  applied),  2  P.  44.  45  (applied);  79  C.  50,  21  P.  434, 
435  (cited);  100  C.  11,  15,  34  P.  523  (construed  with  §128  of 
C.  C);  100  C.  316,  320,  34  P.  711  (cited);  103  C.  397,  398,  37  P. 
385  (construed);  104  C.  602,  604,  605,  38  P.  443  (construed  and 
applied);  133  C.  55,  60,  65  P.  139  (construed  and  applied);  144  C. 
771,  774,  78  P.  239  (construed);  151  C.  159,  90  P.  548  (suffi- 
ciency of  notice  for  cliange  of  venue  considered  in  a  case  wliere 
a  fictitious  defendant  was  joined):  2  C.  A.  52,  54,  82  P.  1129 
(construed  with  §170.  in  considering  what  motion  is  deemed 
to  be  made  under  §397,  on  ground  that  judge  is  disqualified); 
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7  C.  A.  313,  316,  94  P.  250  (considered  on  motion  to  change  place 
of  trial  for  convenience  of  witnesses);  99  P.  247,  248  (referred 
to). 

Practice  Act  §21. —  15  C.  220,  221  (construed  not  applicable 
in  settlement  of  decedent's  estate);  24  C.  73,  77  (cited);  23  C. 
165,  168  (construed);  46  C.  246,  247  (construed);  61  C.  72,  75,  78 
(discussing-  rule  under). 

As  to  affidavit  made  before  notary,  wlio  is  affiant's  attorney  in 
cause,  see  95  A.  D.   378,  379. 

As  to  appeal  from  order  on  application  for  change  of  place 
of  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  939  subd.   3  and  note. 

As  to  change  of  place  of  trial  in  criminal  cases,  see  Kerr's 
Cyc.   Pen.   C.   §§  1034-1038,   1431,    1432   and   notes. 

As  to  change  of  place  of  trial  of  proceedings  for  condemna- 
tion  of   land,   see   Kerr's   Cyc.    C.    C.    P.    §  1243    and   note. 

As  to  change  of  place  of  trial  upon  appeal  from  justices' 
court  to  superior  court,  see  Kerr's  Cyc.  C.  C.  P.  §  980  and  note; 
also    §  396    and   note   par.    67. 

As  to  convenience  of  witnesses,   see  74   A.   D.   243. 

As  to  costs  upon  transfer  to  another  county,  see  Kerr's  Cyc. 
C.  C.  P.  §  399  and  note. 

As  to  discretion  of  cotirt  when  action  was  not  commenced  in 
proper  county,   see  Kerr's  Cyc.   C.   C.   P.    §  396   and  note  par.    91. 

As  to  discretion  of  disqualified  judge,  see  Kerr's  Cyc.  C.  C.  P. 
§  398  and  note  par.   22. 

As  to  disqualification  of  judge,  see  Kerr's  Cyc.  C.  C.  P.  §  170 
and  note. 

Same  —  As  ground  for  change  of  place  of  trial,  see  Kerr's 
Cyc.  C.   C.  P.   §  398  and  note. 

As  to  impartial  trial  in  county  being  impossible,  see  74  A.  D. 
244,  245. 

As  to  imposing  conditions  when  action  was  not  commenced 
in  proper  county,  see  Kerr's  Cyc.  C.  C.  P.  §  396  and  note  par.  54. 

As  to  jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  §  396  and  note  pars. 
60-66;   §398   and  note  pars.    18,   19. 

As  to  mandamvis  and  prohibition,  see  Kerr's  Cyc.  C.  C.  P. 
§§51,  76,  165;  §398  pars.  20,  21;  §§1084-1087  and  notes;  §1102 
and  note;  also  89  A.  D.   739. 

Same  —  Controlling  action  of  court  l>y  an  application  for 
change  of  place  of  trial. —  See  Kerr's  Cyc.  C.  C.  P.  §§1085,  1102 
and  notes. 

As  to  motion  by  plaintiff  for  change  of  venue  on  ground  that 
his  action  is  in  wrong  county,  see  Kerr's  Cyc.  C.  C.  P.  §  396 
and  note  par.  45. 

As  to  necessity  of  all  parties  on  one  side  uniting  in  appli- 
cation for  change  of  venue,  see  74  A.  D.  242. 

As  to  omission  of  title  of  cause,  see  Kerr's  Cyc.  C.  C.  P.  §  396 
and  note  par.  20, 
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As  to  presumption  as  to  convenience  of  witnesses,  see  Kerr's 
Cyc.   C.  C.  P.   §  398  and  note  par.   32. 

As  to  procedure  on  appeal  from  orders,  .^ee  Kerr's  Cyc.  C.  C. 
P.  §  951  and  note. 

As  to  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  §§  51,  76,  165  and 
notes;  also  §  396  and  note  pars.  69,  70;  §  398  and  note  par.  32; 
§§1102-1105  and  notes.  See  also  "As  to  mandamus,"  etc.,  this 
note. 

As  to  removal  in  cases  involving  federal  question,  see  ex- 
tensive notes  in  4  Fed.  Stats.  Ann.,  pp.  313-349. 

As  to  renewal  of  motion,  see  74  A.  D.   242. 

As  to  right  of  appeal  from  order  granting  or  refusing  to 
grant  change  of  place  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  593  and 
note;   §  939   subd.   3  and  note. 

As  to  stay  on  appeal  from  order  granting,  or  refusing  to 
grant,  change  of  place  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  949 
and  note. 

As  to  time  for  appeal  from  order,  see  Kerr's  Cyc.  C.  C.  P. 
§  939  subd.  3  and  note. 

As  to   time   for  making  motion,  see   74   A.   D.    242,    243. 

As  to  transfer  of  hearing  of  motion,  see  Kerr's  Cyc.  C.  C.  P. 
§  1106  and  note. 

As  to  trials  in  probate  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
§  1313  and  note;  also  Church's  New  Probate  Law  aud  Practice, 
Vol.   1,  p.   688;  Vol.   2,  pp.   1229,   1325,   1489,  1490,   1707. 

As  to  waiver,  see  Kerr's  Cyc.  C.  C.  P.  §  396  and  note  pars. 
31-34. 

§398.  WHEN  JUDGE  IS  DISQUALIFIED,  CAUSE  TO  BE 
TKAXSFEKllED.  If  an  action  or  proceeding  is  commenced 
or  pending  in  a  court,  and  the  judge  or  justice  tliereof  is 
disqualified  from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  changed,  it  must  be  trans- 
ferred for  trial  to  a  court  the  parties  may  agree  upon,  by 
stipulation  in  writing,  or  made  in  open  court  and  entered 
in  the  minutes;  or,  if  they  do  not  so  agree,  then  to  the  nearest 
or  most  accessible  court,  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist,  as  follows: 

1.  If   in  a  superior   court,   to  another   superior   court. 

2.  If  in  a  justice's  court,  to  another  justice's  court  in  the 
same  county. 

History:  Enacted  Marcli  11,  1872;  amended  March  3.  1881, 
Stats,  and  Amdts.  1881,  p.  23;  Marcli  27,  1897,  Stats,  and  Amdts. 
1S97.    p.    184. 
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See   Kerr's   Cyc.   C.    C.    P.    for    38   pars,   annotation. 

59  C.  130,  131  (applied);  61  C.  215,  216  (con.strued  and  applied); 
64  C.  299,  300,  30  P.  848  (construed  and  applied);  67  C.  330,  331. 
7  P.  746  (construed  witli  §653  post);  94  C.  26,  27,  28,  29  P.  411 
(construed);  98  C.  117,  119,  32  P.  800  (construed  and  applied); 
98  C.  360,  362,  33  P.  211  (cited);  100  C.  316,  320,  34  P.  711  (cited), 
42  P.  239,  240  (statute  how  not  satisfied);  128  C.  568,  570,  61  P. 
80  (construed);  7  C.  A.  95,  96,  93  P.  685  (the  law  selects  a  judge 
when;  the  disqualified  judge  has  no  discretion). 

As  to  affidavits  concerning  disqualification  of  judge,  see  Kerr's 
Cyc.  C.  C.  P.  §  170,  subd.  4  and  note:   §  397  and  note  pars.   17,   18. 

As  to  change  of  place  of  trial  upon  disqualification  of  judge 
in  superior  court  of  county  having  more  than  one  department, 
see  Kerr's  Cyc.   C.  C.   P.   §  170  and  note. 

As  to  construction,  see  Kerr's  Cyc.  C.  C.  P.  §  396  and  note 
pars.    25-29;    §397   and   note   pars.   48,   49. 

As  to  disqualification  of  judge,  see  Kerr's  Cyc.  C.  C  P.  §  170 
and  note. 

As  to  effect  of  failure  to  object  to  disqualification  when  it 
does  not  appear  in  pleadings,  see  Kerr's  Cyc.  C.  C.  P.  §  170 
subd.    4   and    note. 

As  to  power  of  disqualified  judge,  see  note  74  A.  D.  245. 

As  to  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  §§  51,  76,  165  and 
notes;  §396  and  note  par.  69;  §397  and  note  par.  97;  §§1102- 
1105  and  notes. 

As  to  proper  court  to  determine  disqualification  of  the  judge, 
see   Kerr's   Cyc.   C.   C.    P.   §  397   and   note   pars.    85,    86. 

As  to  transfer  of  cases  in  justices'  courts  because  of  dis- 
qualification  of   justice,   see   Kerr's  Cyc.   C.   C.   P.    §  90   and   note. 

S3ai>.     PArEKS    TO    KE     TRANSMITTED.     COSTS.    ETC. 

jrUlSDICTION,  ETC.  When  an  order  is  made  transferring 
an  action  or  proceeding  for  trial,  tlie  clerk  of  the  court  or 
justice  of  the  peace,  must  transmit  the  pleadings  and  papers 
therein  to  the  clerk  or  justice  of  the  court  to  which  it  is 
transferred.  The  costs  and  fees  thereof,  and  of  filing  the 
papers  anew,  must  be  paid  by  the  party  at  whose  instance 
the  order  was  made  when  the  action  or  proceeding  was  origi- 
nally commenced  in  the  proper  county.  In  all  other  cases 
such  costs  and  fees  shall  be  paid  by  the  plaintiff.  The  court 
to  which  an  action  or  proceeding  is  transferred  has  and  exer- 
cises over  the  same  the  like  jurisdiction  as  if  it  had  been 
originally  commenced  therein. 
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Hi!«tor>-:  Enacted  March  11,  1872;  amended  April  26,  1909. 
Stats,    and    Amdts.    1909.  ch.    72.3. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

133  C.  362,  363.  65  P.  825  (construed);  .136  C.  134,  138,  68  P. 
491    (applied);  142  C.  354,  357,  75  P.  1093   (referred  to). 

Costs  on  removal  of  criminal  action  chargeable  against 
county.— See   Kerr's   Fooket   Pol.  C.   §§4345-4347. 


S40().  PKO(  EEDIX^S  .VFTEK  JUDOUEXT  IN  CERTAIN 
('ASES  TKANSFEKHEl).  When  an  action  or  proceeding 
affecting  the  title  to  or  possession  of  real  estate  has  been 
brought  in  or  transferred  to  any  court  of  a  countj'  other  than 
the  county  in  which  the  real  estate,  or  some  portion  of  it,  is 
situated,  the  clerk  of  such  court  must,  after  final  judgment 
therein,  certify,  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  judgment  in  the  record  of  the  court,  briefly  designating 

it   as  a  judgment  transferred   from court    (naming   the 

proper   court). 

Hi.story:      Enacted   March    11,   1S72.' 

As  to  transmission  of  copy  of  judgment,  see  Kerr's  Cyc.  C. 
C.   P.    §  400   note. 


TITLE  V. 

OF  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 

§  405.      Actions,    how    commenced. 

§  406.     Complaint,     how     indorsed.       When     summons     may     be 

issued,   and   liow    waived. 
§  407.     Summons,   how   issued,  directed,  and   what   to  contain. 
§408.     Alias  summons.      [Manner  and  time  of  issuing.] 
§  409.     Notice  of  the   pendency   of  an   action   affecting   the   title, 

etc.,    to    real   property. 
§410.     Summons,    who    may    serve. 
§411.     Summons,   how   served. 
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§  412.  Publication  of  summons,  when  defendant  is  absent  from 
state  concealed,  or  is  a  foreign  corporation  liaving 
no   agent,    etc. 

S413.     Manner   of  publication. 

§  414.  Proceedings  where  there  are  several  defendants,  and 
part  only  are  served. 

§  415.     Proof  of  service,   how   made. 

S  416.     When    jurisdiction    of  action   acquired. 

§405.  ACTIONS,  HOW  COMMENCED.  Civil  actions  in 
the  courts  of  tliis  state  are  commenced  bj^  filing  a  complaint. 

History:  Enacted  March  11,  1872,  re-enactment  of  first  half 
of  §  22  of  Practice  Act  as  amended  1855,  Stats.  1855,  p.  303; 
amended  March    24,   1874,  Code  Amdts.   1873-4,  p.   296. 

See  Kerr's  Cyc.   C.   C.   P.   for   15  pars,   annotation. 

Code  .section. —  50  C.  525,  526  (construed);  53  C.  245,  246  (con- 
strued); 58  C.  147,  151  (construed);  59  C.  471,  473  (cited);  69  C. 
525,  526,  11  P.  57,  58  (cited);  79  C.  584,  585,  21  P.  974  (cited); 
90  C.  504,  506,  27  P.  375,  376  (subdivision  3  erroneously  referred 
to  as  subd.  5,  and  section  erroneously  referred  to  in  27  P. 
375,  376,  as  §407);  99  C.  204,  205,  33  P.  853  (cited);  104  C.  264, 
266,  37  P.  927  (construed  with  §  61  of  the  Insolvent  Act);  138  C. 
216,  218,  94  A.  S.  39,  71  P.  180  (cited);  148  C.  773,  775,  113  A.  S. 
354,  84  P.  152  (construed  in  proceeding  to  annul  order  admit- 
ting to  citizenship);  173  U.  S.  123,  130,  43  L.  ed.  637,  640  (con- 
struction placed  upon  the  California  statute  was  applied  to  a 
similar  section  of  Arizona);  178  U.  S.  421,  428,  44  L.  ed.  1134. 
1137    (the   filing  of  a  complaint  gives   the  court  jurisdiction). 

Practice  Act  §32.-6  C.  318,  319,  321  (construed);  10  C.  374, 
375  (construed);  18  C.  639,  640  (construed);  19  C.  577  (con- 
strued); 20  C.  81,  82  (required  a  summons  to  issue);  21  C.  51, 
52,  54,  55  (construed  with  §39);  21  C.  351,  352,  367  (construed); 
29  C.  238,  239  (construed);  34  C.  165,  166  (construed);  34  C. 
577,  579  (construed);  35  C.  122,  125  (construed);  35  C.  296,  299, 
300  (construed  with  §§23,  28);  44  C.  157,  159,  160  (construed); 
138  C.  216,  218,  94  A.  S.  39,  71  P.  180  (until  summons  issued  no 
action   was  pending). 

As  to  act  conferring  on  superior  court  powers  theretofore  of 
district,  county,  and  probate  courts,  see  Stats.  1880,  p.  23,  Hen. 
G.  L.  p.  343. 

As  to  act  transferring  records  of  former  courts  to  superior 
court,  see  Stats.  1880,  p.  2,  Hen.  G.  L.,  p.  341. 

As  to  action  against  associates  in  business,  see  Kerr's  Cyc. 
C.  C.  P.   §  388  and  note. 

As  to  action  in  name  of  real  party  in  interest,  see  Kerr's  Cyc. 
C.   C.   P.   §  367   and  note. 
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As  to  adverse  claims  to  real  property,  actions  to  determine, 
see  Kerr's  Cyc.  C.  C.   P.   §§  738  et  seq.  and  §  1050  and  notes. 

As  to  any  action  pending,  deemed  to  be,  see  Kerr's  Cyc.  C. 
C.  P.  §  1049  and  note. 

As  to  civil  action,  definition  of,  see  Kerr's  Cyc.  C.  C.  P.  §§  22, 
30  and  notes. 

As  to  civil  and  criminal  actions,  non-merger  of,  see  Kerr's 
Cyc.  C.  C.  P.  S  32  and  note. 

As  to  co-claimants  united  as  plaintiffs,  see  Kerr's  Cyc.  C. 
C.  P.  §  381  and  note. 

As  to  commencement  of  action,  see  Kerr's  Cyc.  C.  C.  P.  §S  350 
et  seq.  and  notes;  also  note  15  A.  D.  344. 

As  to  commencement  of  action  in  justices'  court,  see  Kerr's 
Cyc.  C.   C.   P.  §  839  and  note. 

As  to  complaint  part  of  judg-ment-roll,  see  Kerr's  Cyc.  C. 
C.   P.   §  670  and  note. 

As  to  consolidation  of  actions,  see  Kerr's  Cyc.  C.  C.  P.  5  1048 
and  note. 

As  to  fee  to  clerk  on  commencement  of  action,  see  Stats.  1895, 
p.   267,  Hen.  G.  L.,  p.   447,   5  1. 

As  to  filing  notice  of  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P. 
S  409  and  note. 

As  to  form  of  action,  one  only,  see  Kerr's  Cyc.  C.  C.  P.  S  307 
and  note. 

As  to  joinder  of  actions,  see  Kerr's  Cyc.  C.  C.  P.  §  427  and 
note. 

As  to  jurisdiction  of  justices'  court,  see  Kerr's  Cyc.  C.  C.  P. 
§  103    and    note. 

As  to  jurisdiction  of  superior  court,  see  Const.  1879,  art.  VI 
§5,  Hen.  G.  L.,  p.  Ixxxii;  also  Kerr's  Cyc.  C.  C.  P.  §§75,  76  and 
notes. 

As  to  library  fee  on  commencement  of  action  in  superior 
court,   see   act   to   establish    law   libraries.   Hen.   G.  L..,  p.    663. 

As  to  limitation  of  actions,  see  Kerr's  Cyc.  C.  C.  P.  §§  312-362 
and  notes. 

As  to  non-abatement  of  action,  by  deatli,  marriage,  or  other 
disability,  see  Kerr's  Cyc.  C.  C.  P.   §  385  and  note. 

As  to  ordering  other  parties  brought  in  as  defendants,  see 
Kerr's  Cyc.  C.  C.  P.  §  389  and  note. 

As  to  parties  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  §§  367, 
390  and  notes. 

As  to  place  of  action,  see  Kerr's  Cyc.  C.  C.  P.  §§  392-400  and 
notes. 

As  to  receiver,  action  by  and  against,  see  Kerr's  Cyc.  C.  C.  P. 
§  568  and  note. 

As  to  .«!ubmitting  controversy  ■veithout  action,  see  KTerr's  Cyc. 
C.  C.   P.   §§1138-1140   and  notes. 
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As  to  time  of  coniniencing  action,  see  Kerr's  Cyc.  C.  C.  P. 
§§  312-363   and   notes. 

As  to  validity  of  process  of  superior  court  witliout  seal,  see 
Stats.   1880,  p.   19,  Sen.  G.  L.,  p.  1077. 

As  to  wlien  action  is  commenced,  see  Kerr"s  Cyc.  C.  C.  P. 
§§  350  et  seq.  and  notes. 

S40<5.  COMPLAINT,  HOW  INDORSED.  >VHE>  SIMMONS 
MAY  BE  ISSUED,  ATVD  HOW  WAIVED.  The  clerk  must 
indorse  on  the  complaint  the  clay,  month,  and  year  that  it 
is  filed,  and  at  any  time  within  one  year  thereafter,  the 
plaintiff  may  have  a  summons  issued,  and  if  the  action  be 
brought  against  two  or  more  defendants,  who  reside  in 
different  counties,  may  have  a  summons  issued  for  each 
of  such   counties  at  the  same  time. 

[Waiyer  of  .summons  liow — Service  after  year  when.]  But 
at  any  time  within  the  year  after  the  complaint  is  filed,  the 
defendant  may,  in  writing,  or  by  appearing  and  answering  or 
demurring,  waive  the  issuing  of  summons;  or,  if  the  action 
be  brought  upon  a  joint  contract  of  two  or  more  defend- 
ants, and  one  of  them  has  appeared  within  the  year,  the 
other  or  others  may  be  served  or  appear  after  the  year  at 
any   time  before  trial. 

History:  Enacted  March  11.  1872;  re-enactment  of  §23  of 
Practice  Act,  last  clause  added;  amended  March  24.  1874.  Code 
Amdts.  1873-4,  p.  296;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  128.  act  held  unconstitutional,  sea 
history,   §  5  ante. 

See   Kerr's   Cyc.   C.   C.   P.   for   22   pars,   annotation. 

Code  section.— 53  C.  245,  246;  69  C.  525,  526,  11  P.  57,  58  (con- 
strued); 99  C.  336,  339,  33  P.  1098,  1099  (construed);  100  C.  511, 
513,  35  P.  88  (construed);  101  C.  627,  641,  40  A.  S.  96,  36  P.  113 
(cited):  116  C.  443,  450,  48  P.  379  (construed);  125  C.  296,  300, 
57  P.  1006  (construed);  132  C.  81,  83,  64  P.  118  (cited);  141  C. 
653,  658,  75  P.  315  (construed);  178  U.  S.  123,  130,  43  L.  ed.  637, 
640  (construction  placed  upon  the  California  statute  was  ap- 
plied to  a  similar  section  of  Arizona);  178  U.  S.  421.  428,  44 
I^.  ed.  1134,  1137  (the  filing  of  a  complaint  gives  the  court  juris- 
diction). 

Practice  Act  §§22,  23. —  2  C.  193,  195  (construed);  7  C.  584. 
587  (construed);  29  C.  238,  239  (construed);  34  C.  165,  166  (cited); 
35  C.  296,  300,  301  (construed);  42  C.  148,  149  (construed); 
47  C.  614,  616    (construed);   53  C.  245,   246    (construed). 
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As  to  admission  of  service  by  defendants,  see  Kerr's  Cyc.  C. 
C.   P.   §  415  and   note. 

As  to  alias  summons,  see  Kerr's  Cyc.   C.  C.  P.   §  408  and  note. 

As  to  appearance  in  action,  see  Kerr's  Cyc.  C.  C.  P.  S§  416, 
1014   and   notes. 

Same  —  What  constitutes,  see  Kerr's  Cyc.  C.  C.  P.  §§416. 
1014  and  notes. 

As  to  attorney  —  Change  of,  see  Kerr's  Cyc.  C.  C.  P.  §  284  and 
note. 

Same  —  Death   of. —  See  Kerr's  Cyc.  C.  C.   P.   §286  and   note. 

Same  —  Removal   of. —  See  Kerr's  Cyc.  C.  C.  P.  §  287  and  note. 

As  to  commencing  suit  and  issuing-  summons,  see  Kerr's  Cyc. 
C.   C.   P.   §  405   and   no'te   par.    7. 

As  to  contents  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  407  and 
note. 

As  to  county  clerk  —  A  county  officer,  see  Kerr's  Cyc.  Pol.  C. 
§  4103  and  note. 

Same  —  Fees  of. —  See  County  Government  Act,  Hen.  G.  I..,  pp. 
189,   333,    §  215,  and  p.   447,   §  1. 

As  to  dismissal  of  action  for  failure  to  issue  summons,  see 
Kerr's  Cyc.   C.   C.   P.   §  581   and   note. 

As  to  duty  of  county  clerk  to  issue  process,  see  Kerr's  Cyc. 
Pol.  C.  §  4204  and  note;  also  County  Government  Act,  Hen. 
G.   L.,   pp.    189,   218,   §  107. 

As  to  summons  —  After  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
§§  990,   991   and   notes. 

Same  —  In  action  of  forcible  entry  or  detainer. —  See  Kerr's 
Cyc.   C.   C.  P.   §§  1166,   1167  and  notes. 

Same  —  In  action  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  §  750 
and  note. 

Same  —  Issuance  of  in  civil  actions  in  police  court. —  See 
Kerr's  Cyc.   C.   C.   P.   §  930   and   note. 

As  to  voluntary  appearance  by  defendant,  see  Kerr's  Cyc.  C. 
C.  P.  §§416,  1014  and  notes. 

§407.  SUIffMOIVS,  HOW  ISSUED,  DIRECTED,  AND  WHAT 
TO  rO>'TAO.  The  summons  must  be  directed  to  the  defend- 
ant, signed  by  the  clerk,  and  issued  under  the  seal  of  the 
court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  complaint 
is  filed; 

2.  A  direction  that  the  defendant  appear  and  answer  the 
complaint  within  ten  days,  if  the  summons  is  served  within 
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the    county    in    which    the    action    is    brought;    within    thirty 
days,  if  served  elsewhere; 

3.  A  notice  that,  unless  the  defendant  so  appears  and 
answers,  the  plaintiff  will  take  judgment  for  any  money  or 
damages  demanded  in  the  complaint  as  arising  upon  con- 
tract, or  will  apply  to  the  court  for  any  other  relief  demanded 
in  the  complaint. 

History:  Enacted  March  11,  1872,  founded  upon  §§  23,  24,  25, 
26  of  Practice  Act;  amended  March  26.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  13;  March  2,  1897,  Stat.s..  and  Amdts.  1897,  p. 
53;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdt.s. 
1900-1,  p.  129,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.   P.  for  39  pars,  annotation. 

Code  section -52  C.  577,  578  (construed);  53  C.  253,  254  (ap- 
plied); 58  C.  186,  189  (cited);  59  C.  139,  141  (cited);  65  C.  97, 
98,  3  P.  133  (cited);  67  C.  395,  397,  398,  7  P.  838  (construed): 
69  C.  525,  527,  11  P.  57  (construed);  76  C.  610,  611,  18  P.  777, 
778.  (cited);  78  C.  225,  231,  20  P.  547  (construed);  83  C.  368,  369, 
23  P.  389  (construed);  90  C.  504,  506,  27  P.  375,  376  (subdivision 
3  erroneously  referred  to  as  subd.  5,  and  section  erroneously 
referred  to  in  27  P.  375,  376,  as  §407);  91  C.  141,  145,  27  P. 
546,  547  (applied);  99  C.  383,  384,  33  P.  1125  (construed);  104  C. 
487,  490,  38  P.  203  (construed);  116  C.  443,  48  P.  379  (applied 
without  citation);  122  C.  268,  270,  271,  54  P.  841  (construed); 
128  C.  633,  635,  79  A.  S.  73,  61  P.  278  (cited);  133  C.  416,  417, 
65  P.  873  (construed);  143  C.  11,  14,  76  P.  646  (construed);  150 
C.  647,  648,  89  P.  615  (cited);  106  F.  433,  434  (longest  time  for 
answering  after  service  of  process). 

Practice  Act  §§  S3,  24,  25,  26. —  1  C.  94,  96  (applied);  2  C.  241, 
242,  247  (construed);  3  C.  192,  195  (applied);  5  C.  465,  466  (§25 
cited  as  to  time  allowed  in  which  to  serve  summons);  8  C. 
339,  340  (construed);  8  C.  619,  625  (construed);  16  C.  200,  202 
(construed);  28  C.  151,  153  (construed);  32  C.  347,  353  (con- 
strued); 40  C.  572,  577  (construed);  41  C.  314,  317  (applied); 
44   C.   355,   360    (applied);    44   C.    630,    633    (construed). 

As  to  defective  summons  without  signature  of  clerk,  63  A.  S. 
645. 

As  to  dismissal  of  action  —  For  failure  to  issue  or  return  sum- 
mons, see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note. 

Same  —  Unless  summons  issued  within  one  year.- — See  Kerr's 
Cyc.  C.  C.  P.   §  581  and  note. 

As  to  effect  of  suminons  issued  without  seal  of  the  court,  see 
20  L.  424. 

As  to  ignorance  of  part  of  name  makes  person  unknown,  see 
42  A.  S.  557,  22  L.  573. 
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As  to  issue  of  summons  in  civil  actions  in  police  court,  see 
Kerr's  Cyc.  C.  C.  P.  §  929  and  note. 

As  to  motion  to  quash  service  of  summons,  see  brief  3  L.  188. 

As  to  necessity  to  issue  summons  within  one  year,  see  Kerr's 
Cyc.  C.  C.  P.  §  581  subd.  7  and  note. 

As  to  person  by  whom  service  and  return  to  be  made,  see 
Kerrs  Cyc.  C.  C.  P.  §  410  and  note. 

As  to  service  of  summons  —  On  holiday,  see  11  A.  S.  857,   862. 

Same  —  On  prisoner. —  See  Kerr's  Cyc.  Pen.  C.  §  1609;  also  note 
46  L.   706. 

Same  —  AVhen  valid. —  See  briefs  18  L.  498;  38  L.  226. 

As  to  service  sufficient  to  constitute  due  process  of  law,  see 
50  L.  577. 

As  to  sovereignty  of  state  —  Resides  in  people  and  writs  and 
processes  must  issue  in  their  name. —  See  Kerr's  Cyc.  Pol.  C. 
§  30  and  note. 

As  to  style  of  process  in  name  of  people  of  the  state,  see 
Const.  1879,  art.  VI,  §  20,  Hen.  G.  L...  p.  Ixxxv;  also  Kerr's  Cyc. 
Pol.  C.   §  30  and  note. 

As  to  substitution  of  another  for  defendant,  see  Kerr's  Cyc. 
C.  C.  P.   §  386  and  note. 

As  to  summons  —  After  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
§§  989,   990,   991   and   notes. 

Same  —  Defective  without  signature  of  clerk. —  See  63  A.  S. 
645. 

Same  —  In  action  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  §750 
and   note. 

Same  —  In  civil  actions  —  Issuance  of. —  See  Kerr's  Cyc.  C. 
C.   P.   §  929  and   note. 

Same  —  In  eminent  domain. —  See  Kerr's  Cyc.  C.  C.  P.  §1245 
and  note. 

Same  —  In  forcible  entry  or  detainer. —  See  Kerr's  Cyc.  C.  C.  P. 
§§  1166,  1167  and  notes. 

Same  —  In  justices'  court. —  See  Kerr's  Cyc.  C.  C.  P.  §840  and 
note. 

Same  —  In  partition  —  How  directed. —  See  Kerr's  Cyc.  C.  C.  P. 
§  756  and  note. 

Same  —  In  proceedings  relative  to  escheated  estates. —  See 
Kerr's  Cyc.  C.  C.   P.   §  1269  and  note. 

Same  — How  served. — -See  Kerr's  Cyc.  C.  C.  P.  §411  and  note. 

Same  —  How  served  on  prisoner. —  See  Kerr's  Cyc.  Pen.  C. 
§  1609  and  note;  46  L.  706. 

Same  —  Motion   to   quash — Service   of. —  See   brief   3   L.   188. 

Same  —  Issued  without  seal  of  court  is  void,  and  can  give 
no  jurisdiction,  where  statute  provides  that  it  must  be  "is- 
sued under  seal  of  court." —    40  A.   S.   425,   20  L.   424. 

Same  —  Part  of  judgment-roll. —  See  Kerr's  Cyc.  C.  C.  P.  §670 
and   note. 
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Same  —  Service  on  holiday. —  See  11  A.  S.  857,  862. 

Same  —  Service  valid  when. —  See  brief  18  L.  498,  38  L.   226. 

Same  —  To  defendants  residing  in  different  counties. —  See 
Kerr's  Cyc.  C.  C.  P.   §  406  and  note. 

Same  —  To  joint  debtors  after  judgment. —  See  Kerr's  Cyc.  C. 
C.   P.   §§  989,   990  and  notes. 

Same  —  Waiver  of  by  appearance. —  See  Kerr's  Cyc.  C.  C.  P. 
§  416    and    note. 

As  to  time  —  Limitation  of,  after  serving  summons,  see  Kerr's 
Cyc.   C.   C.   P.    §  581    and    note. 

Same  —  Of  issuance  and  service  of  summons. —  See  Kerr's  Cyc. 
C.   C.   P.    §  406   and   note;    §  581    subd.    7   and  note. 

■As  to  voluntary  appearance,  see  Kerr's  Cyc.  C.  C.  P.  §  415 
and  note. 

As  to  waiver  of  summons  by  appearance,  see  Kerr's  Cyc.  C. 
C.   P.   §  415   and   note. 

§  408.  ALIAS  SLxUMONS.  [MANNER  AND  TIME  OF  ISSU- 
ING.] If  the  summons  is  returned  without  being  served  on 
any  or  all  of  the  defendants,  or  if  it  has  been  lost,  the 
clerk,  upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original;  provided,  that 
no  such  alias  summons  shall  be  issued  after  the  expiration 
of  one  year  from  the  date  of  the  filing  of  the  complaint. 

HLstory:  Enacted  March  11,  1872;  amended  February  15, 
1876,  Code  Amdts.  1875-6,  p.  90;  March  8.  1887,  Stats,  and  Amdts. 
1886-7,  p.  50;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  130,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.   C.  P.  for  4  pars,   annotation. 

48  C.  464,  466  (construed);  99  C.  336,  337,  339,  33  P.  1098,  1099 
(cited);  116  C.  443,  451,  48  P.  379  (cited);  117  C.  577,  581,  47 
P.  602,  49  P.  714  (applied);  126  C.  245,  246,  58  P.  450  (construed); 
137  C.  270,  272,  70  P.  88  (applied);  137  C.  651,  657,  66  P.  216,  70 
P.   732    (construed);   141    C.   653,   655,    657,   658,   75   P.    315    (cited). 

As  to  alias  summons  from  justices'  court,  see  Kerr's  Cyc.  C. 
C.   P.   §§  846,   847  and  notes. 

§409.  NOTICE  OF  THE  PENDENCY  OF  AN  ACTION 
AFFECTING  THE  TITLE,  ETC.,  TO  REAL  PROPERTY.     In 

an  action  affecting  the  title  or  the  right  of  possession  of  real 
property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  and 
the  defendant,  at  the  time  of  filing  his  answer,  when  afflrma- 
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tive  relief  is  claimed  in  such  answer,  or  at  an.v  time  after- 
ward, maj'  record  in  the  office  of  the  recorder  of  the  county 
in  which  the  propert.v  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties,  and  the 
object  of  the  action  or  defense,  and  a  description  of  the 
property  in  that  county  affected  thereby.  From  the  time  of 
filin.g  such  notice  for  record  only  shall  a  purchaser  or  encum- 
brancer of  the  property  affected  thereby  be  deemed  to  have 
constructive  notice  of  the  i)endency  of  the  action,  and  only 
of  its  pendency  against  parties  designated  by  their  real  names. 

Hi.st€»ry:  Enacted  March  ll.  1872,  founded  upon  §27  of 
Practice  Act:  amended  Marcli  24,  1874,  Code  Amdts.  1873-4,  p. 
297;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  130,  act  held  unconstitutional,  see  history.  §5  ante. 

See   Kerr's  C.vc.  C.  C.  P.  for   31  pars,   annotation. 

Code  section. —  58  C.  147,  152  (construed);  74  C.  263,  265,  15 
P.  776  (construed);  79  C.  115,  118,  122,  19  P.  532,  21  P.  610. 
3  L.  754  (construed);  87  C.  581,  588.  25  P.  963  (construed);  96  C. 
298,  304,  31  A.  S.  209,  31  P.  160  (construed);  132  C.  247,  248,  250, 
64  P.  270  (construed);  145  C.  578,  581,  582,  79  P.  278  (construed); 
151   C.    118,   123,   90   P.   521    (cited). 

Practice  Act  §  27.— -  13  C.  306,  319,  73  A.  D.  575  (applied);  13  C. 
591,  594  (applied);  15  C.  260,  263  (applied);  17  C.  149,  151  (ap- 
plied);'18  C.  102,  107  (construed);  21  C.  107,  108  (applied);  22 
C.  142.  149  (construed);  22  C.  200,  210,  211,  212  (construed);  24 
C.  427,  434  (construed);  26  C.  124,  126,  127  (construed);  27  C. 
50,  56  (applied);  28  C.  194,  204.  (applied);  29  C.  131,  134,  135 
(construed);  32  C.  289,  295  (cited  as  to  what  issues  are  to  be 
first  tried);  34  C.  611,  615  (construed);  43  C.  253.  263  (construed); 
43  C.  643,  653,  654  (construed);  71  C.  470.  476.  12  P.  480  (con- 
strued). 

As  to  doctrine  of  notice  of  lis  pendens,  see  5  A.  C.  333;  33 
Cent.  Dig-,  col.  1391,  §§  1-12;  14  A.  D.  774;  39  A.  D.  487;  56  A.  S. 
853:    2   L.    48;    4   D.    716. 

As  to  effect  of  notice  of  lis  pendens  in  divorce,  see  2  L. 
615. 

As  to  effect  of  notice  of  lis  pendens  in  sister  state,  when 
pleaded   in   abatement,  see   25   A.   D.   195. 

As  to  judgment  of  foreclosure  effective  though  no  notice  of 
lis   pendens   filed,   see   126   F.    593,    599,   61   C.   C.   A.   515. 

As  to  notice  of  lis  pendens  in  partition  suit.  .«iee  Kerr's  Cyc. 
C.  C.  P.  §  755  and  note. 

As  to  notice  of  lis  pendens  not  necessary  in  mechanics'  lien 
suits,  see  56  A.  S.  853-878,  particularly  P.   856. 
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Actual  notice  —  Rules  as  to  —  Not  affected  by  statute. —  See 
Fverr's  Cyc.  C.  C.  §§18,  19  and  notes;  also  notes  73  A.  D.  584; 
56   A.   S.   856. 

Partition  —  Recording  notice  of  suit  in  action  of. —  See  Kerr's 
Cyc.  C.  C.  P.  §  755  and  note. 

Same  —  Person  in  possession — -Alienation  by  —  As  to  effect 
of,  see  Kerr's  Cyc.  C.  C.  P.   §  787  and  note. 

§  410.  SUMMONS,  WHO  MAY  SERVE.  The  summons  may 
be  served  by  the  sheriff  of  the  county  where  the  defendant 
is  found,  or  by  any  other  person  over  the  age  of  eighteen, 
not  a  party  to  the  action.  A  copy  of  the  complaint  must  be 
served,  with  the  summons,  upon  each  of  the  defendants. 

[Certificate  of  service  of  siinimons.]  When  the  summons 
is  served  by  the  sheriff,  it  must  be  returned,  with  his  cer- 
tificate of  its  service,  and  of  the  service  of  any  copy  of 
the  complaint;  where  such  copy  is  served,  to  the  office  of 
the  clerk  from  which  it  issued.  When  it  is  served  by  any 
other  person,  it  must  be  returned  to  the  same  place,  with  an 
affidavit  of  such  person  of  its  service,  and  of  the  service  of 
a  copy  of  the  complaint,  where  such  copy  is  served. 

History:  Enacted  March  11,  1872,  founded  upon  §  28  of  Prac- 
tice Act:  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  297; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  207;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  130,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  42  pars,   annotation. 

Code  section. —  57  C.  355  (construed);  59  C.  471,  473  (applied); 
60  C.  10,  11  (applied);  60  C.  603  (applied);  63  C.  464,  466  (ap- 
plied); 64  C.  265,  30  P.  816  (applied);  66  C.  42,  43,  4  P.  938 
(applied);  67  C.  582,  583,  8  P.  185  (construed);  72  C.  65,  74, 
1  A.  S.  34,  13  P.  73,  77  (construed);  72  C.  562,  564,  1  A.  S.  89, 
14  P.  309  (construed);  73  C.  187,  189,  14  P.  829  (construed); 
75  C.  376,  377,  17  P.  433  (applied);  86  C.  395,  398,  21  A.  S.  52, 
24  P.  1089  (construed);  88  C.  581,  582,  26  P.  375  (applied);  95  C. 
652,  654,  30  P.  762  (construed);  98  C.  247,  250,  33  P.  51  (con- 
strued); 103  C.  519,  522,  42  A.  S.  145,  37  P.  509  (applied);  104  C. 
487,  489,  38  P.  203  (construed);  108  C.  25,  28,  41  P.  24  (con- 
strued); 110  C.  27,  31,  32,  42  P.  425,  426  (construed);  64  P.  267 
(summons  in  unlawful  detainer,  how  to  be  returned);  137  C. 
651,  657,  66  P.  216,  218,  70  P.  732  (construed  with  other  sections 
as  to   return   of   summons);    143   C.    19,   21,   76   P.    708    (cited),    84 
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p.  45   (applied);  148  C.  577,  580,  113  A.   S.   308,  84  P.  47    (cited  as 
to  required  proof  of  summons). 

I'raclioe  Act  §28. —  3  C.  193,  196  (applied);  5  C.  53,  56  (con- 
strued); 6  C.  85,  87  (construed);  6  C.  415  (construed);  7  C. 
279,  280  (construed);  9  C.  315,  321  (construed);  11  C.  372,  378, 
379  (construed);  14  C.  117,  118,  120,  73  A.  D.  632  (construed); 
23  C.  78,  79  (construed);  28  C.  151,  153  (construed);  31  C.  238, 
240  (construed);  34  C.  391,  403,  404,  94  A.  D.  742  (construed); 
45    C.    455,   465    (construed). 

As  to  action  against  associates  in  business,  see  Kerr's  Cyc. 
C.  C.  P.   §  388  and  note. 

As  to  affidavit  of  service  part  of  judg-ment-roll,  see  Kerr's 
Cyc.  C.  C.  P.   §  670  and  note. 

As  to  alias  summons  in  justices'  court,  see  Kerr's  Cyc.  C. 
C.   P.   §§  846,   847  and  notes. 

As  to  amended  complaint,  service  of  copy  of,  see  Kerr's  Cyo. 
C.  C.  P.   §  472  and  note. 

As  to   amendment  of   returns  of  process,   see   13  A.   D.   173. 

As  to  appearance  curing'  want  of  service,  see  Kerr's  Cyc.  C 
C.   P.   §  581   and  note. 

As  to  appearance  equivalent  to  personal  service,  see  Kerr's 
Cyc.  C.  C.  P.  §  416  and  note. 

As  to  application  of  this  section  to  justices'  court,  see  Kerr's 
Cyc.  C.  C.  P.  §  849  and  note. 

As  to  copy  of  complaint,  failure  to  serve  no  ground  for  de- 
murrer,  see   Kerr's  Cyc.   C.   C.   P.    §  430  and  note  par.    12. 

As  to  coroner  to  execute  process  when  sheriff  is  a  party,  see 
Kerr's  Cyc.  Pol.  C.  §  4191  and  note;  also  County  Government 
Act  §  104,  Hen.  G.  L.,  p.   217. 

As  to  costs  where  summons  served  by  person  other  than  sher- 
iff, see  Act  March  10.  1891,  Stats,  and  Amdts.  1891,  p.  56,  Hen. 
G.   L.,  p.   187. 

As  to  defects  in  service  of  process,  see  61  A.  S.  485. 

As  to  dismissal  of  action  unless  summons  served  and  returned 
within    three  years,   see   Kerr's   C.vc.   C.   C.   P.    S  581    and   note. 

As  to  elisor,  when  to  execute  process,  see  Kerr's  Cyc.  Pol.  C. 
§  4192  and  note;  also  County  Government  Act  §  105,  Hen.  G.  L., 
p.   217. 

As  to  false  return  of  service,  judgment  upon,  see  19  A.  D.  137. 

As  to  fee  for  service  by  person  other  than  sheriff,  see  Stats. 
1891,  p.   56,  Hen.   G.   L.,  p.   187. 

As  to  fees  of  officers,  see  County  Government  Act,  Hen.  G.  L., 
p.    189. 

As  to  jurisdiction  from  time  of  service  of  summons,  see  Kerr's 
Cyc.  C.  C.  P.  §  416  and  note. 

As  to  justification   of  officers  by  process,  see   21    A.    1).   190. 

As  to  manner  of  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P. 
§  411  and  note. 
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As  to  necessity  to  return  summons  within  tliree  years,  see 
Kerr's   Cyc.    C.    C.    P.    §  581    subd.    7   and   note. 

As  to   omission  of  some  act,   effect   of,  see   61   A.   S.   492. 

As  to  person  upon  whom  service  may  be  made,  see  61  A.  S. 
490. 

As  to  persons  l>y  whom  service  may  be  made,  see  61  A.  S. 
490. 

As   to   place  of  service,   see   61   A.   S.   489. 

As   to   "process"   and    "notice,"   see   Hen.   G.   L.,  p.    215,    §88. 

As  to  process  of  superior  court  extending  to  all  parts  of 
state,  see  Const.  1879,  art.  IV,  §  5,  Hen.  G.  L.,  p.  Ixxxii,  and  Kerr's 
Cyc.  C.  C.   P.  §  78  and  note. 

As  to  proofs  of  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P. 
§  415  and  note. 

As  to  relief  from  judgment  where  no  personal  service,  see 
Kerr's  Cyc.  C.  C.  P.  §  743  and  note. 

As  to  return  of  process  by  mail  to  another  county,  see  Kerr's 
Cyc.  Pol.  C.  §  4177,  and  County  Government  Act,  §§  88  et  seq.. 
Hen.    G.   L.,    pp.    189,    215. 

Same  —  Delay  in  making — ^  Liability. — -See  Kerr's  Cyc.  Pol.  C. 
§  4179  and  note. 

As  to  return  of  process  by  sheriff  —  Prima  facie  evidence,  see 
Kerr's  Cyc.  Pol.  C.  §  4178  and  note;  also  County  Government 
Act   §  91,   Hen.   G.   L,.,   pp.    189,   216. 

Same  —  By   deputy   sheriff. —  See    19   L.    177. 

Same  —  How  made  in  another  county. —  See  Kerr's  Pocket 
Pol.  C.  §  4177. 

As  to  return  of  summons  in  forcible  entry  or  detainer,  see 
Kerr's  Cyc.   C.   C.   P.   §  1166  and  note. 

As  to  right  to  break  and  enter  door  to  serve  summons,  see 
44  L.  435. 

As  to  right  to  enter  house  to  serve  process,  see  25  A.  D.   171. 

As  to  service  by  publication,  see  Kerr's  Cyc.  C.  C.  P.  §§  412, 
413  and  notes. 

As  to  service  of  process,  unexecuted,  on  deatli  of  sheriff,  see 
County  Government  Act  §  103,  Hen.  G.  L.,  p.   217. 

As  to  service  of  summons  by  constable,  see  Kerr's  Pocket 
Pol.   C.   §  4314. 

As  to  service  of  summons  by  coroner,  see  Kerr's  Cyc.  Pol.  C. 
§  4191  and  note. 

As  to  service  of  summons  by  elisor,  see  Kerr's  Cyc.  Pol.  C. 
§  4192   and   note. 

As  to  service  of  summons  by  sheriff,  see  Kerr's  Cyc.  Pol.  C. 
§§  4176,   4187   and  notes. 

As  to  service  on  corporation,  see  Kerr's  Cyc.  C.  C.  P.  §  411 
and  note;   also   66  A.   D.   119. 

As  to  sheriff  —  Acting  by  deputy,  see  3  L.   440. 
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Same  —  Duty  to  serve  and  return  process. —  See  Kerr's  Cj'c. 
Pol.  C.  §§  4176  et  seq.  and  notes:  also  Hen.  G.  L.,  p.  215,  §§  88  et 
seq. 

Same  —  Lial5ilit>-  on  failure  to  make  return  of  process. —  See 
Kerr's  Cyc.  Pol.  C.  §  4179  and  note;  also  County  Government 
Act  §  92,   Hen.   G.  L,.,   pp.    189,   21C. 

As  to  summons  —  After  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
§§  990,  991  and  notes. 

Same  —  By  whom  and  how  served,  and  return  in  justices' 
court. —  See    Kerr's    Cyc.    C.    C.    P.    §840    and    note. 

Same  —  In  action  to  quiet  title. —  See  Kerr's  Cyc.  C.  C.  P.  S  750 
and  note. 

Same  —  In  forcible  entry  or  detainer. —  See  Kerr's  Cyc.  C.  C.  P. 
§§  1166,  1167  and  notes. 

Same  —  Included  in  "process". —  See  Kerr's  Cyc.  Pol.  C.  8  4175 
and  note. 

As  to  time  for  return,  limitation  of,  see  Kerr's  Cyc.  C.  C.  P. 
§  581  and  note. 

As  to  time  of  service  of  summons,  see  61  A.  S.   487;  18  L.   337. 

As  to  trespass  for  breaking  into  dwelling-house  to  serve  sum- 
mons,  see   44   L.    435. 

As  to  waiver  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  406  and 
note. 

§411.  SUMMONS,  HOW  SERVED.  The  summons  must  be 
served  by  delivering  a  copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  state:  to  the  president  or  other  head  of  the 
corporation,   secretary,   cashier,   or   managing   agent   thereof. 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  business 
and  havin.g  a  managing  or  business  agent,  cashier,  or  sec- 
retary within  this  state:  to  such  agent,  cashier,  or  secretary. 

3.  If  against  a  minor,  under  the  age  of  fourteen  years, 
residing  within  this  state:  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or  if  there  be  none 
within  this  state,  then  to  any  person  having  the  care  or 
control  of  such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he   is  employed. 

4.  If  against  a  person  residing  within  tliis  state  who  has 
been  judicially  declared  to  be  of  unsound  mind,  or  incai)able 
of  conducting  his  own  affairs,  and  for  whom  a  guardian  has 
been  appointed:  to  such  person,  and  also  to  his  guardian. 
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5.  If  against  a  county,  city,  or  town:  to  the  president  of 
the  board  of  supervisors,  president  of  the  council  or  trus- 
tees, or  other  head  of  the   legislative   department  thereof. 

6.  In  all  otlier  cases  to  the  defendant  personally. 

History:  linacted  March  11,  1872,  re-enactment  of  §  29  of 
Practice  Act,  adding  pars.  2  and  5:  amended  Marcli  24.  1874, 
Code  Amdts.   1873-4,  p.   298. 

See  Kerr'.s  Cyc.   C.   C.   P.  for  21   pars,  annotation. 

Code  section.— 51  C.  615,  617  (construed);  53  C.  737,  740  (con- 
strued); 59  C.  471,  473  (construed);  59  C.  490,  493  (what  return 
is  proof  of  service);  64  C.  529,  597,  2  P.  418,  463  (cited);  66  C. 
53,  4  P.  943  (construed);  66  C.  311,  314,  315,  5  P.  490  (construed); 
79  C.  103,  104,  21  P.  609  (subd.  1  cited);  80  C.  490,  499,  22  P. 
227  (subd.  3  cited);  87  C.  530,  531,  25  P.  691,  692  (construed);  97 
C.  388,  397,  33  A.  S.  198,  30  P.  585,  32  P.  452  (construed);  120  C. 
421,  430,  52  P.  708  (construed);  127  C.  67,  68,  69,  59  P.  300  (con- 
strued); 128  C.  330,  332,  60  P.  854  (cited  with  §415,  as  to  ser- 
vice on  corporation,  and  return);  134  C.  626,  633,  86  A.  S.  296, 
66  P.  851,  55  L.  856  (no  valid  judgment  against  insane  person 
unless  he  has  been  served  with  siimmons);  139  C.  175,  177,  178, 
72  P.  908  (construed);  143  C.  19,  21^76  P.  708  (sufficient  service 
of  citation,  what  is);  148  C.  577,  580,  113  A.  S.  308,  84  P.  47 
(applied);  2  C.  A.  582,  585,  586,  589,  84  P.  289  (construed  and 
applied);  3  C.  A.  32,  33,  84  P.  216  (subd.  2  cited);  49  F.  297, 
303  (applied,  and  citizenship  of  corporations  for  purposes  of 
jurisdiction  discussed);  61  F.  618,  619  (service  of  process  upon 
foreign  railroad  company  by  service  on  a  person  as  "  managing 
and  business  agent"  of  said  defendant  though  he  was  never 
directly  designated  as  its  agent);  72  F.  566,  567  (applied  to 
service  upon  agent  of  foreign  insurance  corporation);  100  F. 
738,  740,  743  (applied  in  a  transitory  action  against  a  railroad 
company,  for  a  tort  committed  in  another  state);  104  F.  684, 
686  (what  constitutes  a  managing  or  business  agent);  149  F. 
622,  623,  624  (two  ways  in  which  a  foreign  insurance  company 
may   be   served   with    process). 

Practice  Act  §29. —  3  C.  247,  248  (construed);  6  C.  186,  187 
(construed);  9  C.  616,  637,  638  (construed);  10  C.  343.  344  (con- 
strued); 16  C.  387,  388  (construed);  20  C.  81,  82  (in  some  cases 
service  may  be  made  by  publication);  38  C.  151,  153,  154  (con- 
strued); 41  C.  616,  618  (construed);  51  C.  615,  617  (minor,  how 
to  be  served);  53  C.  737,  741  (service  upon  person,  tliough  al- 
leged to  be  insane,  must  be  made  upon  him  personally,  unless 
lie  lias  been  judicially  declared  insane);  64  C.  529,  597,  2  P.  418 
(service  on  minor  of  fourteen   years  of  age). 

As  to  action  against  vessels,  service  in,  see  Kerr's  Cyc.  C. 
C   P.  §  816  and  note. 
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As  to  ag-ent  or  officer  of  corporation,  service  on,  see  32  L. 
448;    brief   32   L.    764. 

As  to  application  of  this  section  to  justices'  court,  see  Kerr's 
Cyc.  C.  C.  P.  §  849  and  note. 

As  to  associates  in  business,  service  of  summons  on,  see  Kerr's 
Cyc.  C.  C.  P.  §  388  and  note. 

As  to  commissioner  for  service,  failure  to  appoint  by  foreign 
corporation,  see  Kerr's  Cyc.  C.  C.  §  405  and  note;  also  38  L.   546. 

As  to  corporation,  service  of  process  on,  see  66  A.  D.  119; 
61  A.  S.  490;   50  L.   577. 

As  to  defective  summons,  effect  of  on  jurisdiction,  see  Kerr's 
Cyc.   C.   C.   P.    §  416   and   note   par.    7. 

As  to  defendant  out  of  state,  service  upon,  see  Kerr's  Cyc. 
C.  C.  P.  §  412  and  note. 

As    to    defunct   corporation,    service    on    officer,    see    31    L.    706. 

As  to  delay  of  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P. 
§  416   note  par.   8. 

As  to  different  kinds  of  service  to  be  strictly  made,  see  Kerr's 
Cyc.  C.  C.  P.  §  416  note  par.  9. 

As  to  divorce  cases,  service  of  summons  in,  see  briefs  33  L. 
783;   40  L.  128. 

As  to  foreig'n  corporation — As  to  service  on  officer  of  tem- 
porarily  In   state,   see   39  L.   548. 

Same  —  Service  in  another  state  on,  not  sustain  personal  judg- 
ment.—  See    22    L.    49. 

Same  —  Service  on,  generally. —  See  Kerr's  Cyc.  Pol.  C.  §616 
and  note;  also  23  L.  490;  briefs  39  K  548;  44  L.  115,  442;  45  L. 
622;   49  L.   78. 

As  to  infant,  necessity  of  actual  service  upon,  see  45  A.  S. 
630;   28  L.   347. 

As  to  infant  or  incompetent,  service  on  guardian,  see  Kerr's 
Cyc.  C.  C.  P.  §  1722  and  note;  also  61  A.  S.  492. 

As  to  infant,  service  on  in  same  manner  as  upon  defendant 
sui  juris,  see  54  A.  S.  56,  30  L.  707. 

As  to  insurance  commission  for  foreign  corporation,  service 
on,  see   note   23   L.   499;   briefs   38   L.   547;    50   I..    538. 

As  to  judgment  after  personal  service  on  foreigner,  see  32  Ij. 
236. 

As  to  judgment  in  action  to  recover  money  only  where  per- 
sonal service  not  possible,  see  10  Ij.   504-506. 

As  to  judgment  showing  lack  of  service,  see  11  A.  S.  808.  3  L. 
620. 

As  to  niaiuiging-  agent  in  cliarge  of  l)\isiiiess  ofHco,  service  on, 
see  23  L.   490,  49  L.   77;  also   23  L.   496. 

As  to  necessity  of  personal  service  tn  justify  judgment,  see 
brief  45  L.   258. 

As  to  proceeding  when  several  defendants  and  part  only 
served,  see  Kerr's  Cyc.  C.  C.  I*.   §  414  and  note. 
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As  to  proof  of  service,  see  Kerr's  Cyc.  C.  C.  P.  §  415  and  note. 

As  to  relief  from  judgment  after  defective  service  of  sum- 
mons, see  17  L.  66. 

As  to  return  of  service  of  summons  —  How  made. —  See  Kerr's 
Cyc.  C.  C.  P.  415  and  note. 

Same  —  Same  —  By  deputy  sheriff. —  See   19  L.   177-179. 

As  to  service  by  telegrapli,  see  Kerr's  Cyc.  C.  C.  P.  §  1017 
and  note. 

As  to  service,  expense  of  included  in  costs,  see  Kerr's  Cj'c. 
C.   C.    P.    §  1021   and   note. 

As  to  sufficiency  of  service,  see  Kerr's  Cyc.  C.  C.  P.  §§  41.5, 
416  and  notes. 

As  to  siimmons,  return  of,  see  Kerr's  Cyc.  C.  C.  P.  §  415  and 
note. 

As  to  summons,  service  of  by  telegrapli,  see  Kerr's  Cyc.  C. 
C.  P.   §  1017  and  note. 

As  to  validity  of  personal  judgment  on  constructive  service 
against    non-residents,   see    16    L.    231. 


§412.  PlBLirATIO  OF  SIMMONS,  IVHEX  DEFEND- 
ANT  IS  ABSENT  FROM  STATE,  CONCEALED,  OR  IS  A 
FOREIGN  CORPORATION  HAVING  NO  AGENT,  ETC.  Where 
the  person  on  whom  service  is  to  be  made  resides  out  of  the 
state;  or  has  departed  from  the  state;  or  cannot,  after  due 
diligence,  be  found  within  the  state;  or  conceals  himself  to 
avoid  the  service  of  summons;  or  is  a  foreign  corporation 
having  no  managing  or  business  agent,  cashier  or  secretary 
within  the  state,  and  the  fact  appears  by  affidavit  to  the 
satisfaction  of  the  court,  or  a  judge  thereof;  and  it  also 
appears  by  such  affidavit,  or  by  the  verified  complaint  on 
file,  that  a  cause  of  action  exists  against  the  defendant  in 
respect  to  whom  the  service  is  to  be  made,  or  that  he  is  a 
necessary  or  proper  party  to  the  action;  or  when  it  appears 
by  such  affidavit,  or  by  the  complaint  on  file  herein,  that 
it  is  an  action  which  relates  to  or  the  subject  of  which 
is  real  or  personal  property  in  this  state,  in  which  such 
person  defendant  or  foreign  corporation  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contingent,  therein,  or 
in  which  the  relief  demanded  consists  wholly  or  in  part  in 
excluding  such  person  or  foreign  corporation  from  any  inter- 
est therein,  such  court  or  judge  may  make  an  order  that 
the  service  be  made  by  the  publication  of  the  summons, 
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[Wbeii  in  this  state  and  oannot  be  found.]  Provided,  that 
where  service  is  sought  to  be  made  upon  a  person  who  can- 
not, after  due  diligence,  be  found  within  the  state  it  must 
first  appear  to  the  court  by  the  affidavit  aforesaid  that  there 
has  not  been  filed,  on  behalf  of  such  person.  In  the  county 
where  such  action  is  pending,  the  certificate  of  residence  pro- 
vided for  by  section  one  thousand  one  hundred  and  sixty- 
three  of  the  Civil  Code  in  the  county  in  which  the  action 
is  brought;  or  that  said  certificate  was  so  filed  and  that  the 
defendant  cannot  be  found  at  the  place  named  in  said  cer- 
tificate, which  latter  fact  must  be  made  to  appear  by  the 
certificate  of  the  sheriff  of  the  county  wherein  said  defend- 
ant claims  residence  in  and  by  said  certificate  of  residence, 
and  which  certificate  of  said  sheriff  must  show  that  service 
of  said  summons  was  attempted  upon  said  defendant  at  the 
place  named  in  said  certificate  of  residence  but  that  said 
defendant  was  not  to  be  found  thereat. 

History:  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  §  30  of  Practice  Act;  amended  March  26,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  13;  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  285;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  130,  act  held  unconstitutional,  see 
history,  §5  ante;  March   18,  1905,  Stats,  and  Amdts.  1905,  p.   141. 

See  Kerr's  Cyc.  C.  C.  P.  for  49  pars,   annotation. 

Code  Mootion. —  64  C.  229,  230,  30  P.  805  (construed);  G4  C. 
529,  597,  2  P.  418,  463  (cited);  67  C.  18,  19,  6  P.  849  (cited);  fiS 
C.  82,  87,  8  P.  679  (cited);  70  C.  431.  433,  436,  11  P.  662,  663 
(construed);  72  C.  65,  68,  69,  72,  1  A.  S.  34,  13  P.  73.  74  (con- 
strued); 73  C.  599,  600,  15  P.  302  (applied);  76  C.  610,  611,  612, 
614,  18  P.  777,  778,  779,  780  (construed);  76  C.  646,  647,  18  P. 
854  (construed);  86  C.  580,  583,  584,  21  A.  S.  67,  25  P.  51,  52 
(construed);  92  C.  344,  346,  355,  27  A.  S,  143,  28  P.  563,  566,  16 
I..  361  (construed);  99  C.  324,  325,  326,  33  P.  1091  (construed); 
101  C.  571.  573,  36  P.  9  (affidavit  and  order  are  not  part  of 
judg-ment-roll);  109  C.  250,  254,  41  P.  1033  (cited);  115  C.  266. 
276,  277,  56  A.  S.  97,  47  P.  37.  37  L.  626  (referred  to);  115  C. 
689,  691.  692,  47  P.  698  (construed);  119  C.  283,  290.  299,  301. 
63  A.  S.  108,  51  P.  2,  542  (construed);  137  C.  420,  426.  70  P.  299 
(construed);  137  C.  651,  655,  66  P.  216,  70  P.  732  (construed); 
13S  C.  445.  446.  448.  71  P.  498  (construed);  M4  C.  410,  415,  77  P. 
1007  (construed);  144  C.  785.  787,  78  P.  240  (construed);  148  C. 
577,  580,  113  A.  S.  308,  84  P.  47  (applied  with  other  sections); 
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149  C.  482,  484,  86  P.  1082  (service  of  summons  on  foreign  cor- 
poration by  service  upon  secretary  of  state  is  authorized  by 
act  of  March  17,  1899);  150  C.  289,  310,  322,  88  P.  356,  8  L.  N.  S. 
692  (considered  in  connection  with  notice  required  to  be  given 
in  act  to  establish  land  titles  in  case  of  loss  of  records);  151  C. 
40,  44,  90  P.  129  (service  of  notice  under  the  "  Torrens  Law," 
must  be  personal  except  where  this  section  and  §  413  authorizes 
service  by  publication);  151  C.  509,  514,  91  P.  324  (service  may 
be  made  by  publication   when). 

Practice  Act  §30. —  5  C.  465,  466  (construed);  6  C.  197,  201 
(construed);  9  C.  107,  111  (construed);  9  C.  616,  618  (construed); 
12  C.  283,  285  (construed);  20  C.  81,  82,  83  (construed);  26  C. 
149,  152  (is  in  derogation  of  common  law  and  to  be  strictly 
construed);  30  C.  610,  611,  617  (construed);  31  C.  342,  351  (con- 
strued); 34  C.  391,  403,  94  A.  D.  742  (construed);  37  C.  458,  464 
(construed);  44  C.  355,  361  (construed);  47  C.  144,  145  (con- 
strued); 64  C.  529,  597,  2  P.  418  (no  service  of  summons  or 
complaint  on  mother  or  other  person  having  minors  in  charge 
is   required   when). 

As  to  affidavit  for  service  by  publication  a  part  of  judgment- 
roll,  see  Kerr's  Cyc.  C.  C.  P.  §  670  and  note. 

As  to  affidavit  of  publication,  see  66  A.  S.   589;   35  L.  451. 

As  to  affidavit  to  prove  publication,  see  Kerr's  Cyc.  C.  C.  P. 
§  2010  and  note. 

As  to  affidavits  without  title  of  action,  see  Kerr's  Cyc.  C.  C. 
P.   §  1045  and  note. 

As  to  application  of  this  section  to  justices'  court,  see  Kerr's 
Cyc.  C.   C.  P.   §  849  and  note. 

As  to  constructive  or  substituted  service  giving  jurisdiction 
to   foreclose   lien,   see    17   L.    351. 

As  to  decree  of  alimony  in  case  of  service  of  summons  by 
publication,  see  54  A.  S.   604;   32  L.   289;  also  note  19  L.   814-821. 

As  to  divorce,  effect  of  service  by  publication  in,  see  Kerr's 
Cyc.   C.   C.   P.   §416   note  pars.   10,   11,   12,   13. 

As  to  judgment  after  failure  to  answer,  see  Kerr's  Cyc.  C. 
C.  P.  §  585  and  note. 

As  to  judgment  rendered  without  jurisdiction  on  merely  sub- 
stituted service,  see  brief  44  L.  802. 

As  to  manner  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  §  414  and 
note. 

As  to  proof  of  service  by  affidavit,  see  Kerr's  Cyc.  C.  C.  P. 
§  2009  and  note. 

As  to  proof  of  service  by  publication,  see  Kerr's  Cyc.  C.  C. 
P.    §  415   and   note. 

As  to  publication  of  changed  names,  see  Kerr's  Cyc.  C.  C.  P. 
§  1279  and  note. 
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As  to  publication  of  summons  in  escheat  proceedings,  see 
Kerr's  Cyc.  C.  C.  P.  §  1269  and   note. 

As  to  service  by  publication  —  In  partition,  see  Kerr's  Cyc. 
C.  C.  P.  §  757  and  note. 

Same  —  Not  authorizing  personal  judgments. —  See  29  A.  S. 
850;    14   L.    562. 

As  to  service  on  unknown  or  non-resident  parties  in  par- 
tition, see  Kerr's  Cyc.  C.  C.  P.   §  757  and  note. 

As  to  summons  to  unknown  parties  in  suit  to  quiet  title,  see 
Kerr's  Cyc.  C.  C.  P.   §  750  and   note. 

As  to  validity  of  personal  judgments  rendered  upon  construc- 
tive service  of  process,  see  briefs  30  L.  628;  32  L.  82,  289:  33  L. 
783;   17   PI.   &  Pr.   29,   39. 

As  to  verification  of  pleading,  see  Kerr's  Cyc.  C.  C.  P.  §  446 
and  note. 

§  413.  MANNER  OF  PUBLICATION.  The  order  must  direct 
the  publication  to  be  made  in  a  newspaper,  to  be  designated, 
as  most  likely  to  give  notice  to  the  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable,  at 
least  once  a  week;  but  publication  against  a  defendant  resid- 
ing out  of  the  state,  or  absent  therefrom,  must  not  be  less 
than  two  months.     In  case  of  publication, 

>Vh«'re  the  residence  of  a  non-resident  or  absent  defend- 
ant is  known,  the  court  or  judge  must  direct  a  copy  of  the 
summons  and  complaint  to  be  forthwith  deposited  in  the 
post-office,  directed  to  the  person  to  be  served,  at  his  place 
of  residence.     When  publication  is  ordered. 

Personal  service  of  a  copy  of  the  summons  and  o.om])Iaint 
out  of  the  state  is  equivalent  to  publication  and  deposit  in 
the  post-office,  and  in  either  case  the  service  of  the  sum- 
mons is  complete  at  the  expiration  (jf  the  time  prescribed 
by  the  order  for  publication. 

History:  Enacted  Marcii  11,  1872,  founded  upon  §  31  uf  Prac- 
tice Act;  amended  Marcli  24,  1874,  Code  Amdts.  1S73-4,  p.  299; 
liy  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.  p.  131,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

Code  Heedon. —  67  C.  18,  19,  6  P.  849  (cited);  68  C.  82,  87. 
8  P.  679  (cited);  72  C.  65,  68,  69,  72,  1  A.  S.  34,  13  P.  73,  74,  76 
(construed);  76  C.  610,  614,  615,  18  P.  777,  780  (construed);  78  C. 
34,    35.    37,    12    A.    S.    17,    20    P.    147    (construed);    86    C.    580.    583, 
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21  A.  S.  67,  25  P.  51,  52  (construed);  92  C.  344,  355,  27  A.  S.  143, 
28  P.  563,  566,  16  L.  361  (cited);  101  C.  246,  248,  249,  35  P.  765, 
766  (construed);  116  C.  91,  93,  47  P.  927  (construed);  133  C. 
459,  460,  65  P.  974  (construed);  137  C.  420,  426,  70  P.  299  (con- 
strued in  connection  with  §  412,  in  considering  sufficiency  of 
affidavit  for  publication):  144  C.  422,  423,  424,  77  P.  998  (con- 
strued); 144  C.  487,  490,  77  P.  1043  (cited);  148  C.  577,  580,  113 
A.  S.  308,  84  P.  47  (applied  with  other  sections);  150  C.  289, 
322,  88  P.  356,  8  L.  N.  S.  692  (considered  with  respect  to  notice 
required  to  be  given  in  act  to  establish  land  titles);  151  C. 
40,  44,  90  P.  129  (service  of  notice  under  the  "  Torrens  Law" 
must  be  personal  except  where  §§  412,  413  authorizes  service 
by  publication). 

Practice  Act  §31. —  1  C.  167,  176  (referred  to);  5  C.  465,  466 
(construed);  6  C.  176,  182,  184  (construed);  9  C.  107,  108,  112 
(construed);  12  C.  100,  102,  103  (construed);  23  C.  85,  90,  91 
(construed);  26  C.  149,  152,  153,  154,  155  (construed);  27  C.  295, 
299  (construed);  31  C.  342,  351  (construed);  32  C.  347,  350,  353 
(construed);  34  C.  391,  404,  94  A.  D.  742    (construed). 

As  to  divorce,  publication  in,  see  Kerr's  Cyc.  C.  C.  P.  §  416 
and  note. 

As  to  judgment  after  service  by  publication  for  non-resident, 
see   14  L.   562;   also   35   L.   70. 

As  to  judgment  by  default,  see  Kerr's  Cyc.  C.  C.  P.  §  585  subd. 
3  and  note;  6  PI.  &  Pr.  1  et  seq.;  30  Cent.  Dig.  col.  209,  §§151- 
340. 

As  to  jurisdiction  after  service  by  publication,  see  Kerr's 
Cyc.   C.   C.   P.   §  416  and   note. 

As  to  proof  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  §§  415, 
2010,   2011   and  notes. 

As  to  proof  of  service  by  affidavit,  see  Kerr's  Cyc.  C.  Cs  P. 
§  2009   and  note. 

As  to  service  by  publication  of  summons  in  proceedings 
against  delinquent  purchasers  of  land  from  the  state,  see 
Kerr's  Cyc.  Pol.  C.   §  3549  and  note. 

§414.  PROCEEDINGS  WHERE  THERE  ARE  SEVER.41 
DEFENDANTS,  AND  PART  ONLY  ARE  SERVED.  When  the 
action  is  against  two  or  more  defendants  jointly  or  severally 
liable  on  a  contract,  and  the  summons  is  served  on  one  or 
more,  but  not  on  all  of  them,  the  plaintiff  may  proceed 
against  the  defendants  served  in  the  same  manner  as  if  they 
were  the  only  defendants. 

History:  Enacted  March  11,  1872,  founded  upon  §  32  of  Prac- 
tice Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

€o«le  section.— 50  C.  530,  532  (construed);  58  C.  605,  607 
(cited);  67  C.  143,  146,  147,  7  P.  413  (construed);  68  C.  422,  426, 
427,  428,  9  P.  727,  729  (construed);  69  C.  616,  621,  11  P.  456,  459 
(cited);  69  C.  456,  458,  10  P.  785  (applied):  70  C.  108,  114,  9  P. 
180,  11  P.  599  (construed);  70  C.  403,  405,  59  A.  S.  423,  11  P. 
833,  834  (cited);  73  C.  389,  391,  15  P.  20,  21  (referred  to);  75  C. 
590,  593,  17  P.  708,  709  (construed);  94  C.  297,  299.  29  P.  505,  506 
(referred  to);  103  C.  204,  207,  37  P.  218,  219  (cited);  125  C.  266, 
270,  57  P.  996  (cited);  136  C.  301,  302,  68  P.  817  (construed); 
144  C.  3,  4,  77  P.  662  (referred  to);  148  C.  577,  580,  113  A.  S. 
308,  84  P.  47  (applied  with  other  sections);  150  C.  772,  774,  90 
P.   118   (cited);  40  F.  609,  610   (applied). 

Practice  Act  §32. —  1  C.  167,  168  (construed);  2  C.  88,  89  (con- 
strued); 6  C.  183  (supersedes  common-law  remedy  of  outlawry); 
10  C.  512,  513  (construed);  12  C.  349,  351  (construed);  17  C. 
564,  566  (construed);  35  C.  602,  605  (cited);  39  C.  93,  95  (con- 
strued); 50  C.  530,  532  (applied);  67  C.  143,  146,  7  P.  413  (does 
not  autliorize  what  judgment  in  action  against  copartners); 
68  C.  422,  426.  427,  9  P.  727   (was  basis  of  this  section). 

As  to  action  against  business  associates,  see  Kerr's  Cyc.  C. 
C.  P.  §  388  and  note. 

As  to  action  against  different  parties  to  commercial  paper  or 
insurance  policies,  see  Kerr's  Cyc.   C.  C.   P.   §  383  and  note. 

As  to  appearance  equivalent  to  service,  see  Kerr's  Cyc.  C. 
C.    P.    §§  416,   1014   and   notes. 

As  to  costs  where  defendant  does  not  answer  in  action  to 
quiet  title,  see  Kerr's   Cyc.   C.  C.   P.   §  739  and   note. 

As  to  entry  of  default  for  failure  to  answer,  see  Kerr's  Cyc. 
C.  C.   P.   §§  432,   585,   872  and  notes. 

As  to  how  defendants  are  served,  see  Kerr's  Cyc.  C.  C.  P. 
§§  410,  411  and  notes. 

As  to  joining  persons  severally  liable  upon  instrument,  see 
Kerr's  Cyc.  C.  C.  P.   §  383  and  note. 

As  to  joint  debtors  after  judgment,  proceedings  against,  see 
Kerr's  Cyc.   C.  C.   P.   §§  989,  2010.   2011  and  notes. 

As  to  judgment  against  only  one  of  two  joint  tort-feasors, 
see   22  L.    261. 

As  to  judgment  against  principal  only  on  joint  bond,  see 
34  A.  S.  880,  19  L.   500. 

As  to  judgment  against  some  defendants,  proceedings  con- 
tinuing against  tlie  others,  see  Kerr's  Cyc.  C.  C.  P.  §  579  and 
note. 

As  to  judgment  by  default  against  one  only  of  several  par- 
ties to  joint  contract,  see  13   L.   649. 

As  to  judgment  on  joint  liability,  effect  as  to  person  not 
served,  see   1   L.    311. 

261 


§415  CODE    OF    CTVTL    PROCEDURE.  [Pt.  II. 

As  to  judgment  void  for  lack  of  process,  see  45  A.  S.  872,  23 
L.    120. 

As  to  judgment  without  opportunity  to  I)e  heard,  see  11  A.  S. 
808,   3  li.    620. 

As  to  non-abatement  of  action,  by  death,  marriage  or  otlier 
disability,  see  Kerr's  Cyc.  C.   C.  P.   §  385   and  note. 

As  to  ordering  other  parties  brought  in  as  defendants,  see 
Kerr's  Cyc.   C.   C.   P.   §  389  and  note;  also   ante   §  378  and  note. 

As  to  partners  under  fictitious  names  filing  certificate,  see 
Kerr's   Cyc.   C.   C.    §§  2466   et   seq.   and  notes. 

As  to  proof  of  service,  see  Kerr's  Cyc.  C.  C.  P.  §§  415,  2009- 
2011  and  notes. 

As  to  release  of  joint  debtors  not  a  discharge  of  others,  see 
Kerr's  Cyc.  C.  C.   §  1543  and  note. 

As  to  relief  from  joint  judgment  where  some  defendants  are 
not  served,  see  13  L.  689. 

As  to  relief  to  plaintiff  if  there  be  no  answer,  see  Kerr's 
Cyc.    C.   C.   P.    §  580   and   note. 

As  to  service  of  copy  of  complaint,  see  Kerr's  Cyc.  C.  C.  P. 
§§  410,  527   and  notes. 

As  to  service  of  notice  on  tenant  holding  over,  see  Kerr's 
Cyc.  C.  C.  P.  §  1162  and  note. 

As  to  service  on  corporation,  see  Kerr's  Cyc.  C.  C.  P.  §  411 
and  note. 

As  to  service  on  guardian,  being  equivalent  to  service  on 
ward,  see  Kerr's  Cyc.  C.  C.  P.  §  1722  and  note. 

As  to  substitution  of  another  for  defendant,  see  Kerr's  Cyc. 
C.   C.   P.   §  386   and  note. 

As  to  tenants  in  common  proceeding  against,  see  Kerr's  Cyc. 
C.  C.  P.  §  384  and  note. 

§415.  PROOF  OF  SERVICE,  HOW  MADE.  Proof  of  the 
service  of  summons  and  complaint  must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;   or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
his  foreman,  or  principal  clerk,  showing  the  same;  and  an 
affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the  post- 
office,  if  the  same  has  been  deposited;   or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  cer- 
tificate or  affidavit  must  state  the  time  and  place  of  service. 

History:  Enacted  March  11,  1872,  founded  upon  §§  33,  34  of 
Practice  Act:  amended  by  Code  Commission,  Act  March   8,   1901, 

262 


Tit.  v.]  SERVICE  —  PROOF,    HOW    MADE.  §  415 

Stats,  and  Amdts.   1900-1,  p.   131,   act  held  unconstitutional,  see 
history,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  50  pars,  annotation. 

59  C.  490,  492,  493  (construed);  70  C.  431,  436  (applied  —  erron- 
eously cited  as  §412),  11  P.  662  (erroneously  cited  in  syllabi 
as  §412),  664  (correct  citation);  72  C.  65,  74,  1  A.  S.  34,  13  P. 
73,  77  (construed);  73  C.  599,  600,  15  P.  302,  303  (applied);  75  C. 
213,  220,  7  A.  S.  146,  151,  16  P.  887  (construed);  92  C.  344,  354, 
355,  27  A.  S.  143,  28  P.  563,  16  L."  361  (applied);  93  C.  600,  607, 
29  P.  220  (applied);  95  C.  652,  653,  30  P.  762  (construed);  99  C. 
204,  206,  33  P.  853  (cited):  101  C.  571.  573,  36  P.  9  (construed): 
103  C.'519,  522,  42  A.  S.  145,  37  P.  509  (construed);  103  C.  536, 
537,  37  P.  523  (construed);  116  C.  424,  425,  48  P.  270  (construed); 
119  C.  283,  301,  63  A.  S.  108,  51  P.  2,  542  (construed):  128  C. 
330,  332,  60  P.  854  (construed);  134  C.  621,  623,  625,  66  P.  872 
(construed):  148  C.  577,  580,  113  A.  S.  308,  84  P.  47  (applied 
as    to    proof    of    service). 

Praotice  Act  §33. —  5  C.  449  (construed);  9  C.  315,  321  (con- 
strued): 9  C.  616,  637  (construed);  10  C.  343,  344  (construed); 
11  C.  307,  314  (construed);  11  C.  372,  377  (construed);  28  C.  151, 
153  (construed):  33  C.  505,  512,  514  (construed);  34  C.  391,  404, 
425,  430,  94  A.  D.  742  (referred  to);  37  C.  458,  464  (construed); 
45  C.   455,  463,  464    (construed). 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  §  413 
and  note. 

As  to  affidavit  of  service,  see  Kerr's  Cyc.  C.  C.  P.  §  410  and 
note. 

As  to  affidavit  or  proof  of  service  in  judgment-roll,  see  Kerr's 
Cyc.  C.  C.  P.  §  670  and  note. 

As  to  application  of  this  section  to  justices'  court,  see  Kerr's 
Cyc.   C.   C.   P.   §  849   and   note. 

As  to  coroner  to  make  service  when  slieriff  a  party,  see  Kerr's 
Cyc.  Pol.  C.  §4191  and  note;  also  40  Cent.  Dig.  col.  2586,  §61; 
col.    2593,   §  66. 

As  to  coroner,  wlien  to  act  as  sheriff,  see  Kerr'g  Pocket  Pol, 
C.   §  4290. 

As  to  defect  In  proof  of  publication  of  summons,  see  40  Cent. 
Dig.   col.    2735,   §179;   col.    2742,   §183;    17   L.    66. 

As  to  directions   to  sheriff  to  be  written,  see  Pol.  C.   §  485. 

As  to  divorce  case,  absence  of  proof  of  service  of  summons 
on  collateral  attack,  see  33  D.  783. 

As  to  duty  of  sheriff  to  serve  process,  see  Kerr's  Cyc.  Pol.  C. 
§  4  176   and   note. 

As  to  elisor,  when  court  may  appoint  to  make  service,  see 
Kerr's  Cyc.  Pol.  C.  §4192  and  note:  40  Cent.  Dig.  col.  2590,  §64; 
43   Cent.    Dig.   col.    3441,   §  IOC. 
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As  to  jurisdiction  of  action,  when  acquired,  see  Kerr's  Cyc. 
C.    C.    P.    §  416    and    note. 

As  to  justification  of  sherifE  in  execution  of  regular  process, 
see  Kerr's  Cyc.  Pol.  C.  §  4187  and  note. 

As  to  proof  of  service  by  affidavit,  see  Kerr's  Cyc.  C.  C.  P. 
S  2009  and  note;  40  Cent.  Dig.  col.  2735,  §§177-180;  col.  2742, 
§  183. 

As  to  proof  of  service  being-  a  part  of  judgment-roll,  see 
Kerr's   Cyc.   C.    C.   P.    §  670   anel   note. 

As  to  return  by  sheriff,  see  Kerr's  Cyc.  C.  C.  P.  §  410  and 
note;    40   Cent.    Dig.    col.    2702,    §§  155-162. 

As  to  return  by  sheriff  of  service  of  process  to  another 
county,   see  Kerr's  Pocket  Pol.   C.   §  4177. 

As  to  return  of  sheriff  prima  facie  evidence,  see  Kerr's  Cyc. 
Pol.   C.   §  4178   and  note. 

As  to  service  of  papers  on  sheriff,  see  Kerr's  Pocket  Pol.  C. 
§4190;    40  Cent.   Dig.   col.   2588,   §§60,   61,   66. 

As  to  service  of  summons  by  publication,  see  10  L.  504;  16  L. 
231,  brief  36  L.   402;   40  Cent.  Dig.   col.   2627.  §§  98  et  seq. 

As  to  service  of  summons  in  justices'  court,  see  Kerr's  Cyc. 
C.  C.  P.   §  848  and  note. 

As  to  summons  in  action  to  quiet  title,  see  Kerr's  Cyc.  C. 
C.  P.   §  750  and  note. 

Not  sufficient  in  superior  court,  when. —  See  Kerr's  Cyc.  C. 
C.   P.    §  410   note  par.   36. 

§416.    WHEN    JUEISDICTION    OF    ACTIO     ACQIIKED. 

From  the  time  of  the  service  of  the  summons  and  of  a  copy 
of  the  complaint  in  a  civil  action,  where  service  of  a  copy  of 
the  complaint  is  required,  or  of  the  completion  of  the  pub- 
lication when  service  by  publication  is  ordered,  the  court  is 
deemed  to  have  acquired  jurisdiction  of  the  parties,  and  to 
have  control  of  all  the  subsequent  proceedings.  The  volun- 
tary appearance  of  a  defendant  is  equivalent  to  personal 
service  of  the  summons  and  copy  of  the  complaint  upon  him. 

History:      Enacted    March    11,    1872,    re-enactment    of    §  35    of 

Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4. 
p.  299. 

See   Kerr's   Cyc.    C.    C.   P.   for    103    pars,    annotation. 

Code  section. —  53  C.  737,  740  (construed);  56  C.  629,  630  (con- 
strued); 59  C.  274  (construed);  59  C.  471,  473,  474  (construed); 
60  C.  296,  298,  299  (applied);  64  C.  529,  598,  2  P.  418  (applied); 
67  C.  1,  4,  6  P.  867  (construed);  67  C.  108,  109,  7  P.  179  (con- 
strued); 72  C.  65,  68,  1  A.  S.  34.   13  P.   73    (construed);   73  C.  599, 
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600,  15  P.  302  (construed);  75  C.  213,  220,  7  A.  S.  146,  16  P. 
887,  889  (construed);  75  C.  237,  239,  17  P.  197  (applied);  75  C. 
376,  378,  17  P.  433  (construed):  S4  C.  27,  20,  23  P.  1026  (re- 
ferred to);  87  C.  151,  152,  25  P.  270  (construed);  92  C.  344,  354. 
355.  27  A.  S.  143,  28  P.  563,  566,  16  E.  36  (construed);  93  C. 
600,  607,  29  P.  220  (applied);  99  C.  204,  205,  33  P.  853  (referred 
to):  99  C.  416,  417.  37  A.  S.  67,  34  P.  102  (construed);  103  C. 
519,  522,  42  A.  S.  145,  37  P.  509  (construed);  115  C.  689,  692,  47 
P.  698  (construed);  116  C.  424,  425,  48  P.  370  (construed);  117 
C.  577,  5S1,  47  P.  602,  49  P.  714  (construed);  122  C.  117,  120, 
54  P.  518  (construed);  122  C.  448,  450,  55  P.  125  (construed  with 
M014);  125  C.  296,  300,  57  P.  1006  (applied);  126  C.  418,  421. 
58  P.  941,  59  P.  296  (construed):  128  C.  227,  229,  60  P.  G8C  (con- 
strued); 133  C.  69,  71,  65  P.  142  (jurisdiction  of  action  on  note 
and  mortgage);  141  C.  653,  657,  75  P.  315  (construed);  144  C. 
19,  30,  77  P.  712  (applied);  144  C.  410,  415,  77  P.  1007  (con- 
strued); 98  F.  574,  575  (there  is  no  jurisdiction  of  defendant 
where  his  death  occurs  before  service  of  process);  106  F.  433 
(time  for  petition  for  removal  of  cause  to  federal  court  after 
voluntary  appearance  in  state  court);  178  U.  S.  421,  428,  44 
Jj.  ed.  1134,  1137  (jurisdiction  of  "subsequent  proceedings"  after 
a   defendant's   voluntary   appearance). 

I'raotioe  Act  §  .SS.— 1  C.  24,  29  (construed);  3  C.  421,  424  (con- 
strued); 6  C.  294,  295.  296  (construed):  6  C.  685,  688  (construed): 
7  C.  54,  63,  64  (construed);  8  C.  340  (construed);  8  C.  449,  455 
(construed);  8  C.  562,  568  (construed);  9  C.  107,  111  (construed); 
9  C.  315,  321  (construed);  11  C.  372,  379  (construed);  12  C.  100, 
103  (construed);  13  C.  191,  200  (construed);  14  C.  117,  120  (con- 
strued); 21  C.  51,  55  (construed);  23  C.  401,  403  (construed); 
30  C.  192,  200  (construed);  35  C.  296,  300  (construed);  35  C. 
528,  534  (construed);  39  C.  439,  441  (construed);  42  C.  439,  443 
(construed);  43  C.  385,  388  (construed);  44  C.  157,  161  (con- 
strued); 44  C.  355,  361   (construed);  45  C.  455,  463   (construed). 

As  to  admission  of  service,  see  Kerr's  Cyc.  C.  C.  P.  §  415  and 
note;   ante   §415   note;    40   Cent.   Dig.   col.    2758,   §54. 

As  to  affidavit  of  service,  see  Kerr's  Cyc.  C.  C.  P.  §§  406,  410 
and   notes;   ante   §  415,   note. 

As  to  appearance  being  equivalent  to  service,  see  Kerr's  Cyc. 
C.  C.  P.  §1014  and  note;  3  Cent.  Dig.  col.  3015,  §§79  et  seq.; 
2    Decen.    Dig.    p.    964,    §§  11-15. 

As  to  appearance  in  action  —  Generally,  see  Kerr's  Cyc.  C. 
C.    P.    §§  406    and   1014   and   notes. 

Same  —  Waives  exemption  from  process. —  See  3  Cent.  Dig. 
col.    3000,    §  62. 

Same  —  Waives  objections. —  See  2  Decen.  Dig.  p.  973,  §§21-25. 

As  to  application  of  above  section  to  justices'  courts,  see 
Kerr's  Cyc.   C.  C.  P.  §  849  and  note. 
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As  to  entry  of  default  for  failure  to  answer,  see  Kerr's  Cyc. 
C.  C.  P.   §§  432,   585,   872  and  notes. 

As  to  impeacliment  of  record  by  evidence  of  want  of  juris- 
diction, see  Kerr's  Cyc.  C.  C.  P.  §  1916  and  note. 

As  to  judgment  void  *for  lack  of  process  or  appearance,  see 
45   A.   S.    872,    23   L.    120. 

As  to  judgment  without  opportunity  to  be  heard,  see  11 
A.    S.    808;    3    L.    620. 

As  to  jurisdiction,  evidence  to  establish,  see  61   A.  S.   495. 

As  to  jurisdiction   over  absent  citizen,   see   53   A.   S.   179-191. 

As  to  jurisdiction  sufficient  to  sustain  a  judgment,  see  Kerr's 
Cyc.   C.    C.  P.    §  1917   and   note. 

As  to  jurisdiction,  what  constitutes,  see  Kerr's  Cyc.  C.  C.  P. 
§  1917    and    note. 

As  to  jurisdictional  defects   in   process,   see   61   A.   S.   485. 

As  to  need  to  prove  facts  conferring  jurisdiction,  see  Kerr's 
Cyc.  C.  C.  P.  §  456  and  note. 

As  to  powers  of  attorney,  see  Kerr's  Cyc.  C.  C.  P.  §  283  and 
note;  also  75  A.  D.  148;   87  A.  D.  170. 

As  to  presumption  in  favor  of  jurisdiction,  see  Kerr's  Cyc. 
C  .C.  P.  §  1963  and  note. 

As  to  proof  of  service,  see  Kerr's  Cyc.  C.  C.  P.  §  415  and  note; 
also    §§  2009,   2011    and   notes. 

As  to  publication  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  413 
and  note;  ante  §  415,  note. 

As  to  relief  from  judgment  when  rendered  on  publication  by 
process,   see  16  L.   361. 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  411  and 
note;  ante  §  415,  note. 

As  to  service  of  summons  by  publication,  see  ante  §  415,  note; 
61  A.  S.  494. 

As  to  sufficiency  of  jurisdiction  to  sustain  judgment,  see 
Kerr's  Cyc.   C.   C.   P.    §  1917  and  note. 

As  to  vacating  judgments  and  decrees  on  motion  when  not 
specially  authorized  by  statute,  see  60  A.  S.   633. 

As  to  validity  of  decree  of  divorce  on  publication,  see  19  L. 
814. 

As  to  waiver  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  406  and 
note. 
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TITLE  VI. 

OP^  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

C'liapter  I.  Tlie  Pleadings   in   General,   §ii  420-422. 

II.  The  Complaint.   S§  4  25-427. 

III.  Demurrer   to   the  Complaint,   §§  430-434. 

IV.  The  Answer,  §§  437-442. 

V.     Demurrer  to  Answer,  §§  443,  444. 
VI.     Verification   of  Pleading:s,   §§  446-449. 
VII.      General   Rules   of    Pleading.    §§  452-465. 
VIII.      Variance  —  Mistakes     in      Pleadings     and     Amend- 
ments,  §§  469-476. 


CHAPTER    I. 

THE  PLEADINGS  IN  GENERAL. 

§  420.     Definition   of  pleadings. 

§  421.     This  code  prescribes  the  form  and  rules  of  pleadings. 

§  422.     What  pleadings  are  allowed. 

§420.  DEFIMTIOA'  OF  PLEADINGS.  The  pleadings  are 
the  formal  allegations  by  the  parties  of  their  respective 
claims  and  defenses,  for  the  judgment  of  the  court. 

HIstorj-:  Enacted  March  11,  1872,  re-enactment  of  S  36  of 
Practice  Act. 

See  Kerr's  Cyc.  C.   C.   P.  for   5  pars,   annotation. 
71    C.    513,    522,    12    P.    570,    575    (construed):    117    C.    237,    240, 
49    P.    1    (construed   and   applied). 

As  to  pai-ties  to  civil  action,  see  ante  §§  367  et  sey.  and  notes. 

§  421.     THIS  (ODE  PRESCRIBES  THE  FORM  AND  RULES 

OF  PLEADINGS.  The  forms  of  pleading  in  civil  actions,  and 
the  rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  by  this  code. 

History:  Enacted  March  11,  1S72,  re-enactment  of  §37  of 
I'ractice  Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  section. — 83  C.  393,  397,  23  P.  303,  304  (construed  and 
applied);  114  C.  466,  475,  46  P.  383  (cited  with  other  section.s 
in  dis.  op.);  139  C.  469,  474,  73  P.  145  (construed  with  other 
sections). 

Practice  Act  §37. —  9  C.  453,  467,  475  (construed);  16  C.  220, 
243    (construed). 

As  to  forms  of  action  and  distinctions  as  to  such  existing  at 
common  law  abolished,  see  Kerr's  Cyc.  C.  C.  P.  §  426  and  note 
pars.    7-9. 

Same — -One  form  of  action  only. —  See  Kerr's  Cyc.  C.  C.  P. 
§  307    and    note. 

As  to  general  rules  of  pleading-,  see  Kerr's  Cyc.  C.  C.  P.  §§  4.?2 
et   seq.   and   notes. 

As  to  pleadings  in  special  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1063   et  seq.  and  notes. 

As  to  rule  of  construction  of  code,  see  Kerr's  Cyc.  C.  C.  P. 
g  4   and   note. 

As  to  rules  of  pleading,  construction  of,  etc.,  see  Kerr's  Cyc. 
C.  C.  P.  §§452  et  seq.  and  notes;  39  Cent.  Dig.  col.  1177,  §§66  et 
seq. 

§422.  WHAT  PLEADINGS  ARE  ALLOWED.  The  only 
pleadings  allowed  on  the  part  of  the  plaintiff  are: 

1.  The  complaint; 

2.  The  demurrer  to  the  answer; 

3.  The  demurrer  to  the  cross-complaint: 

4.  The  answer  to  the  cress-complaint; 
And   on   the  part  of  the   defendant: 

1.  The  demurrer   to  the   complaint; 

2.  The  answer; 

3.  The  cross-complaint; 

4.  The  demurrer  to  the  answer  to  the  cross-complaint. 

History:  Enacted  March  11,  1872,  founded  upon  §38  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stat.s. 
and  Amdts.  1900-1,  p.  132,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  705. 

See  Kerr's  Cyc.  C.   C.   P.   for  5  pars,   annotation. 

Code  section. —  56  C.  322,  325  (construed  with  post  §§  1312  and 
1318);  114  C.  466,  475,  46  P.  383  (cited  with  other  sections  in 
dis.   op.). 

Practice  Act  §38. —  1  C.  167,  174  (facts  constituting  case  of 
action,   whether  legal   or  equitable,  to  be  stated);   34  C.   25,  27, 

268 


Ch.  II.]  COMPLAINT,   CONTENTS  OF.  §§  425,  426 

28  (copy  of  pleading  to  be  served);  38  C.  584,  585  (construed); 
39  C.   169,  177    (construed). 

As  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  §§  437  et  seq.  and  notes; 
1    PI.    &   Pr.    779. 

As  to  complaint,  see  Kerr's  Cyc.  C.  C.  P.  §§  425,  426  and 
notes;   1  PI.  &  Pr.   194;   4  PI.   &  Pr.   587,  600. 

As  to  demurrer  to  complaint,  see  Kerr's  Cyc.  C.  C.  P.  §  430 
and  note;   6  PI.   &  Pr.   322. 

As  to  demurrer  to  the  answer,  see  Kerr's  Cyc.  C.  C.  P.  §§  443, 
444  and  notes. 

As  to  grounds  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  430  and 
note. 


CHAPTER    II. 

THE    COMPLAINT. 

§  425.     Complaint,   tirst  pleading. 

§  426.     Complaint,   what  to  contain. 

§  427.     What  causes  of  action  may  be  joined. 

§  425.    r03IPLAINT,  FIRST  PLEADING.     The  first  plead- 
ing on  the  part  of  the  plaintiff  is  the  complaint. 
HiMtory:      Enacted   March    11,   1872. 

S  426.  COMPLAINT,  WHAT  TO  CONTAIN.  The  complaint 
must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and  county 
in  which  the  action  is  brought,  and  the  names  of  the  parties 
to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of  action, 
in   ordinary  and   concise   language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If 
the  recovery  of  money  or  damages  be  demanded,  the  amount 
thereof  must  be  stated. 

HIstorj-:  Enacted  March  11,  1872,  re-enactment  of  §  39  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.   for   178  pars,  annotation. 

Code  section. —  51  C.  543,  545  (construed  and  applied);  61  C. 
209,  211  (construed);  63  C.  426,  427  (construed);  77  C.  410,  413, 
19   P.   698,   700    (construed  witli   post  §454);   79  C.   584,  585,  21   P. 
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974  (construed  with  post  §475);  81  C.  120,  121,  22  P.  409,  410 
(cited);  83  C.  393,  397  (construed  with  ante  §421  —  erroneously 
cited  as  §436),  23  P.  303,  304  (correct  citation);  93  C.  55,  57, 
28  P.  795,  796  (construed);  94  C.  166,  174,  29  P.  861,  864,  17  L. 
685  (cited  with  other  sections);  99  C.  240,  244,  33  P.  908,  909 
(construed);  99  C.  416,  418,  37  A.  S.  67,  34  P.  102  (construed); 
124  C.  80,  83,  56  P.  782  (construed  and  applied);  126  C.  628,  634, 
59  P.  122  (cited);  139  C.  469,  474,  73  P.  145  (construed  with  other 
sections). 

Practice  Act  §  39. —  1  C.  94,  96  (defendant  may  answer  at  any 
time  before  final  judgment);  7  C.  258,  260,  261  (cited  with  §180 
Practice  Act);  25  C.  82,  89  (construed);  37  C.  250,  253,  255  (con- 
strued); 37  C.  282,  303  (construed  and  applied);  40  C.  489,  491 
(§  69  Practice  Act  provides  an   exception  to   §  39  of  such  act). 

As  to  abbreviations,  numerals,  signs,  etc.,  see  Kerr's  Cyc.  C. 
C.  P.  §  186  and  note;  also  1  Encyc.  of  L.  97  et  seq.;  supplement 
Id.    vol.    5,    p.    5. 

As  to  accounts,  statement  of  in  pleading,  see  Kerr's  Cyc.  C. 
C.  P.  §  454  and  note. 

As  to  action  against  lessor  of  building,  allegation  in  com- 
plaint, see  Kerr's  Cyc.  C.   C.   P.   §  1941  and  note  pars.   32-34. 

As  to  action  by  corporation  in  relation  to  its  property,  com- 
plaint in,  see  Kerr's  Cyc.  C.  C.  §  299  and  note  par.  16. 

As  to  action  by  wife  involving  separate  property,  necessary 
averments  in  complaint,  see  Kerr's  Cyc.  C.  C.  §  162  and  note 
par.    137. 

As  to  action  deemed  commenced  when  complaint  is  filed,  see 
Kerr's  Cyc.  C.  C.  P.   §§  350,   405  and  notes. 

As  to  action  for  purchase  price,  what  complaint  must  allege, 
see  Kerr's  Cyc.  C.  C.  §  1749  and  note  pars.   22-24,  26-29. 

As  to  action  of  assumpsit  to  recover  rent,  see  Kerr's  Cyc.  C. 
C.    §  1946   and   note   par.    23. 

As  to  action  to  enforce  trust,  see  Kerr's  Cyc.  C.  C.  §  2217  and 
note  par.  44;  §2224  and  note  pars.  34-60;  §2262  note  par.  26; 
47  Cent.   Dig.   col.  1471,  §§554-618;   22   PI.  &  Pr.   117  et  seq. 

As  -to  action  to  recover  rent,  pleadings  in  general,  see  Kerr's 
Cyc.   C.   C.    §  1947   and   note   pars.    71-80. 

As  to  action  upon  judgment,  when  enforceable  in  equity,  see 
Kerr's   Cyc.   C.   C.    §  2405  and  note   par.    15. 

As  to  action  in  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P.  §§  839 
et  seq.  and  notes. 

As  to  action  to  remove  trustee,  see  Kerr's  Cyc.  C.  C.  §  2289 
and  note  pars.  14,  15;  22  PI.  &  Pr.  37  et  seq.;  47  Cent.  Dig. 
col.   914,   §§  215-220. 

As  to  adverse  claims  to  real  property,  validity  of  gift,  de- 
vise, or  trust  under  will,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  738 
and   note, 
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As  to  agreement  to  sell  real  property,  averments  in  com- 
plaint, tender,  etc.,  see  Kerr's  Cyc.  C.  C.  §  1731  and  note  pars. 
77-84. 

As  to  amendment  of  complaint,  proceedings  had,  etc.,  see 
Kerr's  Cyc.   C.   C.   P.   §  432   and  note. 

Same  —  Of  pleading. —  See  Kerr's  Cyc.  C.  C.  P.  S§  47:".  473  an<l 
notes. 

As  to  annulling  marriages,  see  Kerr's  Cyc.  C.  C.  §  82  and 
note;  34  Cent.  Dig.  col.  325,  §§111  et  seq.;  col.  335,  §§124-140; 
13   PI.   &  Pr.   870. 

As  to  arrest  and  bail,  see  Kerr's  Cyc.  C.  C.  P.  §§  4  78,  479  and 
notes. 

As  to  associations  —  Suits  again.st  under  common  name,  set 
Kerr's  Cyc.  C.  C.  P.   §  388  and  note. 

As  to  assumpsit,  when  partner  may  maintain,  see  Kerr's  Cyc. 
C.   C.    §  2462   and   note   par.    8. 

As  to  attachment,  when  and  for  what  causes  may  be  had, 
see  Kerr's  Cyc.  C.  C.  P.  §  537  and  note;  3  PI.  &  Pr.  42;  3  Encyc. 
of  L.  195;  5  A.  C.  618;  5  Cent.  Dig.  col.  251,  §§54-121;  2  Decen. 
Dig.  p.  1517,  §§  21-48. 

As  to  breach  of  contract,  sufficiency  of  allegation  to  show,  see 
Kerr's  Cyc.  C.  C.  §1674  and  note  par.  109;  4  PI.  &  Pr.  937-942; 
11  Cent.  Dig.  col.  1929,  §§1615-1690;  5  Decen.  Dig.  p.  497,  §§331- 
337(5). 

As  to  cancelation  of  instruments,  what  complaint  must  state 
within  equitable  rule,  see  Kerr's  Cyc.  C.  C.  §  3412  and  note 
par.  13;  8  Cent.  Dig.  col.  1862,  §§66-99;  3  Decen.  Dig.  p.  2051, 
§§  36-43. 

As  to  carrier  of  passengers,  ejectment  of  passenger,  complaint, 
what  must  specify  as  to  damages,  see  Kerr's  Cyc.  C.  C.  §  2188 
and  note  par.  40;  15  PI.  &  Pr.  1138;  5  Encyc.  of  L.  690;  9  Cent. 
Dig.   col.    1534,   §§1464-1472;    4   Decen.   Dig.   p.    753,   §§380.   380(1). 

Same  —  Allegation  of  legal  tender  of  fare. —  See  Kerr's  Cyc. 
C.  C.  §  2187  and  note  par.  6;  15  PI.  &  Pr.  1130;  9  Cent.  Dig.  col. 
1505,    §§1434-8;    4    Decen.    Dig.    p.    740,   §358. 

Same  —  General  duties  of  carriers  and  rights  of  passengers 
who  have  paid  or  tendered  fare. —  See  3  A.  C.  887;  9  A.  C.  889; 
10  A.  C.   277;   10  A.  C.  642;   10  A.  C.  923;   10  A.  C.  941. 

Same  —  Damages  recoverable  against. —  See  Kerr's  Cyc.  C.  C. 
§2100  and  note  pars.  74-92;  5  Encyc.  of  L.  690-721;  9  Cent.  Dig. 
col.    1545,   §§1483-91;    4    Decen.   Dig.   p.    761,   §§382-382(7). 

Same  —  For  reward  —  Pleadings  in  actions  against. —  See 
Kerr's  Cyc.  C.  C.   §  2100  and  note  pars.   93-100,  183-190. 

As  to  carriers  of  property  pleading  liability  of  bailors,  see 
Kerr's  Cyc.  C.  C.  §2194  and  note  par.  24;  3  PI.  &  Pr.  841-854; 
9   Cent.   Dig.   col.   456,   §569;    4   Decen.   Dig.   p.    174,   §131. 
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Same  —  As  to  delay,  negligence,  etc.,  allegations  in  complaint, 
sufficiency  of,  see  Kerr's  Cyc.  C.  C.  §  2196  and  note  par.  8;  3  PI. 
&  Pr.   860-863. 

As  to  character  or  capacity  of  agent,  pleading  on,  see  Kerr's 
Cyc.  C.  C.  §  2295  and  note  par.  39;  16  PI.  &  Pr.  900;  40  Cent.  Dig. 
col.  1568,  §  713. 

As  to  common  counts  under  code  system,  see  2  PI.  &  Pr.  989; 
4  PI.   &  Pr.   611;    57   A.   D.   544;   72   A.   D.   588. 

As  to  complaint  in  action  for  forcible  entry  or  unlawful  or 
forcible  detainer,  see  Kerr's  Cyc.  C.  C.  P.  §§  1166,  1173  and  notes; 
9   PI.   &  Pr.   58-63;   23  Cent.   Dig.  col.   1343,   §§107-120. 

As  to  complaint  in  intervention,  see  Kerr's  Cyc.  C.  C.  P. 
§387  and  note;  11  PI.  &  Pr.  506;  16  A.  D.  177;  37  Cent.  Dig.  col. 
2446,  §  72. 

As  to  complaint  in  intervention  in  dissolution  of  partnership, 
see  Kerr's  Cyc.   C.   C.   §  2452  and  note  par.    12;    11   PI.   &  Pr.   506. 

As  to  conditions  precedent,  how  pleaded,  see  Kerr's  Cyc.  C. 
C.  P.  §457  and  note;  4  PI.  &  Pr.  627;  11  Cent.  Dig.  col.  1100, 
§§1015-1032;   also   post   §457,  note. 

As  to  consolidation  of  actions,  see  Kerr's  Cyc.  C.  C.  P.  §  1048 
and  note;  4  PI.  &  Pr.  673;  1  Cent.  Dig.  col.  1434,  §§624-698;  1 
Decen.    Dig.   p.    329,   §§  54-59. 

•Same  —  Separate  or   single   judgment   on. —  See   3   A.   C.    534. 

As  to  construction  of  pleadings  in  civil  actions,  see  Kerr's 
Cyc.   C.   C.   P.    §452   and  note;    4   PI.   &   Pr.    741. 

As  to  effect  of  uncertain  provisions  in  contract  sued  on,  see 
Kerr's   Cyc.   C.   C.    §  1596   and   note   pars.   7-11. 

Same  —  Collateral  oral  agreement,  supplementing  written  con- 
tract by  proof  of. —  See  2  A.  C.   146. 

Same  —  Grammatical  constriiction  of  contracts. —  See  6  A. 
C.  55. 

Same  —  Whether  stipulated  forfeiture  for  breach  is  penalty 
or  liquidated  damages. —  See  1  A.  C.   244;  10  A.  C.  225. 

As  to  contract  of  sale  of  personal  property,  allegation  of, 
offer  or  readiness  to  deliver,  see  Kerr's  Cyc.  C.  C.  §  1753  and 
note  pars.  12,  13. 

As  to  conversion,  action  for  by  mortgagee,  see  Kerr's  Cyc. 
C.   C.   §  2888  and  note  par.   35. 

As  to  conversion  by  corporation,  sufficiency  of  complaint,  see 
Kerr's  Cyc.  C.  C.  §  322  and  note  par.   60. 

As  to  claim  and  delivery  of  personal  property,  see  Kerr's 
Cyc.  C.  C.  P.  §§  509  et  seq.  and  notes;  42  Cent.  Dig.  col.  2176, 
§§ 125-199. 

As  to  corporate  existence,   allegation   of,   see   29  A.   D.  375. 

As  to  counterclaim,  see  Kerr's  Cyc.  C.  C.  P.  §§  438-440  and 
notes;   19  PI.  &  Pr.   715;   25  Encyc.   of  L.   484. 

Same  —  By    person    sued   as   executor,    etc. —  7    A.    C.    850. 
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Same  —  In  action   for  tort. —  3  A.  C.   486. 

As  to  covenant  to  repair,  allegation  of,  see  Kerr's  Cyc.  C.  C. 
§  1941  and  note  par.  32. 

As  to  cross-complaint,  see  Kerr's  Cyc.  C.  C.  P.  §  442  and  note; 
5  PI.  &  Pr.  624,  673;  S  Kncyc.  of  L.  334;  39  Cent.  Dig.  col.  1568, 
§§  299-301. 

As  to  damages  caused  by  railroad  corporations  in  killing  and 
maiming  animals,  etc.,  complaint  in  action  for,  see  Kerr's  Cyc. 
C.  C.  §  485  note  par.  13. 

As  to  deed  absolute  in  form,  action  to  determine  character  of, 
see  Kerr's  Cyc.   C.   C.   §  2889  and  note  par.   17. 

As  to  defeasance  alleged  in  complaint,  see  Kerr's  Cyc.  C.  C. 
§  2925  and  note  par.  11. 

As  to  defective  title  in  papers  filed,  see  Kerr's  Cyc.  C.  C.  P. 
§  1046  and  note. 

As  to  defining  material  allegation,  see  Kerr's  Cyc.  C.  C.  P. 
§  463  and  note. 

As  to  deposit  in  court,  see  Kerr's  Cyc.  C.  C.  P.  §§  572  et  seq. 
and   notes;   9   PI.   &  Pr.    733. 

As  to  description  of  real  property  in  complaint,  see  Kerr's 
Cyc.   C.   C.   P.   §  455   and  note. 

As  to  divorce,  adultery  as  ground,  pleading  generally,  see 
Kerr's  Cyc.   C.   C.   §  93  and   note  pars.    13,   14,  16-22. 

As  to  divorce  and  separation  —  Alimony,  pleadings  relating  to, 
see  Kerr's  Cyc.  C.  C.  §  137  and  note  pars.  123,  124. 

Same  —  Desertion  as  ground  —  Complaint  in. —  See  Kerr's  Cyc. 
C.  C.  §95  and  note  pars.  14,  15;  §96  and  note  par.  10;  §98  and 
note  par.   10. 

Same  —  Extreme  cruelty  as  ground,  pleading  of. —  See  Kerr's 
Cyc.   C.   C.   §  94   and  note. 

Same  —  Habitual  intemperance  as  ground,  complaint  charging. 
—  See  Kerr's   Cyc.   C.   C.    §106   and   note  pars.    8,    9. 

Same  —  Necessary  allegation  in  cross-complaint. —  See  Kerr's 
Cyc.   C.   C.   §  92   and  note  pars.   55-58. 

Same  —  Supplemental  complaint  in. —  See  Kerr's  Cyc.  C.  C. 
§  92   and  note  par.   59. 

Same  —  Wilful  neglect  as  ground,  complaint  charging. —  See 
Kerr's  Cyc.  C.  C.   §  105  and  note  par.   10. 

As  to  duress,  allegations  in  complaint,  see  Kerr's  Cyc.  C.  C. 
§  1569  and  note  par.  48;  7  PI.  &  Pr.  247,  248. 

Same  —  As    to    what    constitutes,    see    9    L.    633. 

As  to  e.iectment,  pleading  in,  see  Kerr's  Cyc.  C.  C.  §  2924  and 
note  par.  37. 

As  to  election  contest,  complaint,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.  §  1118  and  note. 

As  to  eminent  domain — Alleging  necessit\-,  sf(>  Kerr's  Cyc. 
C.  C.  §  465  and  note  par.  43. 
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Same  —  What  complaint  must  contain. —  See  Kerr's  Cyc.  C. 
C.  P.  §  1244  and  note. 

As  to  errors,  etc.,  not  affecting  substantial  rights  of  parties, 
disregarded,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  475  and  note. 

As  to  false  imprisonment,  see  Kerr's  Cyc.  C.  C.  §  43  and  note 
pars.    186-209. 

As  to  fictitious  name — -Of  partnerships,  actions  and  plead- 
ings in  genei-al,  see  Kerr's  Cyc.  C.  C.  §  2466  and  note  pars. 
15-31. 

Same  —  Suing  defendant  by. —  See  Kerr's  Cyc.  C.  C.  P.  S  474 
and  note. 

As  to  foreclosure  of  mortgages,  action  for,  see  Kerr's  Cyc. 
C.    C.   P.    S§  726   et   seq.    and   notes. 

As  to  fraud,  materiality  in  actions  for,  see  Kerr's  Cyc.  C.  C. 
§  1568   and   note  pars.   13-57. 

As  to  freight,  storage  of  by  carrier,  pleading  original  con- 
tract,  see   Kerr's   Cyc.   C.   C.   §  2120   and   note   par.    19. 

As  to  indemnity,  sufficiency  of  complaint,  see  Kerr's  Cyc.  C. 
C.    §  2772    and    note    par.    59. 

As  to  indorsement  on  complaint  by  clerk  when  filed,  see  Kerr's 
Cyc.   C.   C.   P.   §  406   and   note. 

As  to  injunction,  what  complaint  must  show,  see  Kerr's  Cyc. 
C.   C.    P.    §  526    and   note. 

As  to  insurable  interest,  allegation  of,  see  Kerr's  Cyc.  C.  C. 
§  2546   and   note   pars.    5,    6. 

As  to  insurance,  action  to  cancel  policy,  coinplaint,  etc.,  see 
Kerr's  Cyc.   C.   C.   §  2580   and  note  par.    5. 

As  to  intervention,   see  Kerr's  Cyc.   C.   C.   P.  §  387  and  note. 

As  to  Issues  upon  pleading,  see  Kerr's  Cyc.  C.  C.  P.  §§  588- 
592  and  notes. 

As  to  joinder  of  cause  of  action  in  complaint,  see  Kerr's  Cyc. 
C.  C.   P.   §  427  and  note. 

As  to  judgment,  complaint  as  part  of,  see  Kerr's  Cyc.  C. 
C.   P.   §  670  and  note. 

As  to  judgments,  how  pleaded,  see  Kerr's  Cyc.  C.  C.  P.  §  456 
and  note. 

As  to  letters,  loss  by  carrier,  averments  in  complaint,  in  gen- 
eral, see   Kerr's   Cyc.   C.   C.   §  2177   and   note   pars.    4,    5. 

As  to  libel  and  slander  —  Actionable  words,  etc.,  see  Kerr's 
Cyc.    C.    C.    §  45    and   note    pars.    11-82. 

Same  —  Complaint  in,  generally. — -See  Kerr's  Cyc.  C.  C.  §45 
and  note  pars.   168-190. 

Same  —  How  pleaded. —  See  Kerr's  Cyc.  C.  C.  P.  §460  and 
note. 

As  to  liquidated  damages  in  contract,  averments  in  com- 
plaint, see   Kerr's  Cyc.   C.   C.   §  1671  and  note  pars.    65-70,   75. 

As  to  lost  document,  description  of  in  pleading,  see  Kerr's 
Cyc.   C.   C.    §  3356   and   note  par.   4. 
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As  to  malicious  prosecution,  actions  for,  see  Kerr's  Cyc.  C.  C. 
§  43  and  note  pars.   91-185. 

As  to  material  allegation,  defined,  see  Kerr's  Cyc.  C.  C.  P. 
§  463  and  note. 

As  to  material  allegations  of  complaint  not  denied  by  answer, 
taken  as  true,  see  Kerr's  Cyc.  C.  C.  P.  §  462  and  note. 

As  to  menace,  complaint  sufficiently  alleg'ing',  see  Kerr's  Cyc. 
C.   C.    §  1570   and   note  par.    36. 

As  to  mining-  claims,  actions  respecting,  etc.,  see  Kerr's  Cyc. 
C.  C.  P.  §  748  and  note;  Martin's  Mining  Law  and  Land  Office 
Procedure,  pp.  140,  580. 

As  to  mining  partnerships,  complaints  in,  see  Kerr's  Cyc.  C. 
C.    §2511    and   note    pars.    31-34. 

As  to  mining  partnerships,  generally,  see  Martin's  Mining  Law 
and  Land  Office  Procedure,  pp.   307-310. 

As  to  misjoinder  and  non-joinder  of  parties,  see  Kerr's  Cyc. 
C.   C.   P.   §  430   and   note. 

As  to  negligence  of  carrier  for  wilful  wrong  of  himself  and 
servants,  averment  in  complaint,  when  not  immaterial,  see 
Kerr's  Cyc.  C.   C.   §  2175   and  note  par.   14. 

As  to  negotiable  instruments,  averment  of  valuable  consid- 
eration immaterial,  see  Kerr's  Cyc.  C.  C.  §  3104  and  note  par.  17. 

As  to  negotiable  instruments,  pleading  non-payment,  see 
Kerr's  Cyc.   C.   C.   §  3124   and   note  par.    16. 

As  to  nuisance,  action  for  damages,  see  Kerr's  Cyc.  C.  C.  P. 
S  731   and  note;   1   A.   C.   272;   6   A.  C.   150;   6  L.   280;   9  L.   717. 

As  to  objection  to  complaint,  when  deemed  waived,  see  Kerr's 
Cyc.   C.  C.  P.   §  434  and  note. 

A's  to  one  form  of  civil  action  only  in  this  state,  see  Kerr's 
Cyc.   C.   C.   P.   §§  307,  322  and  notes. 

As  to  parties  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  §§  367 
et   seq.   and   notes. 

As  to  particulars  of  claim,  not  necessary  to  set  forth  in  plead- 
ing, see  Kerr's  Cyc.  C.  C.   P.   §  454   and   note. 

As  to  parties  —  Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§367-390 
and  notes. 

Same  —  Misjoinder  and  non-joinder. —  See  Kerr's  Cyc.  C.  C. 
P.    §  430   and   note. 

As  to  partition  of  real  property,  action  for,  see  Kerr's  Cyc. 
C.  C.   P.   §§  752  et   seq.   and   notes. 

Same— r  Supplemental  complaint  in. —  See  Kerr's  Cyc.  C.  C.  P. 
§  761  and  note. 

As  to  partner  acquiring  entire  benefit  of  given  venture,  what 
complaint  should  allege,  see  Kerr's  Cyc.  C.  C.  §  2401  and  note 
par.   21. 

As  to  partnership  —  Action  at  law  not  maintainable  prior  to 
settlement  of  accounts,  see  Kerr's  Cyc.  C.  C.  §  2412  and  note 
pars.  8-17. 
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Same  —  Action  for  conversion.— See  Kerr's  Cyc.  C.  C.  §2430 
and   note   pars.    27,    31. 

Same  —  Allegation  In  complaint  as  to  authority  of  partner. — 
See  Kerr's  Cyc.  C.  C.   §  2439  and  note  par.   23. 

Same  —  Allegation  of  interest,  etc. —  See  Kerr's  Cyc.  C.  C. 
S  2395  and   note   pars.    68,   69. 

Same  —  Complaint  necessary  to  establish. —  See  Kerr's  Cyc. 
C.    C.    §  2395    and    note   par.    68. 

Same- — -Creditor's  claim  against,  action  to  enforce. —  See 
Kerr's  Cyc.  C.  C.   §  2405   and  note  par.   15. 

Same  —  Dissolution,  accounting,  etc. —  See  Kerr's  Cyc.  C.  C. 
§  2436  note  par.  6;  §  2450  note  pars.  36-39;  §  2452  note  pars.  10-12. 

Same  —  Transactions,  complaint  for  accounting  in. —  See 
Kerr's  Cyc.  C.  C.  §  2412  and  note  par.   25. 

As  to  performance  of  conditions  precedent,  averments  in  com- 
plaint, in  general,  see  Kerr's  Cyc.  C.  C.  §  1439  and  note  pars. 
35-45. 

As  to  persons  of  unsound  mind,  necessary  allegation  in  com- 
plaint, see  Kerr's  Cyc.  C.  C.   §  38  and  note  par.   23. 

As  to  pleadings  subsequent  to  complaint,  filing  and  service 
of,   see  Kerr's  Cyc.   C.   C.   P.   §  465   and  note. 

As  to  pleadings  in  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P. 
§§  851    et   seq.   and   notes. 

As  to  police  court,  actions  in,  see  Kerr's  Cyc.  C.  C.  P.  §§  929 
et  seq.  and  notes. 

As  to  preventive  relief,  facts  neces.sary  to  allege,  see  Kerr's 
Cyc.    C.   C.    §  3420   and   note  pars.    23,    25,   92,    129,   135,   136. 

As  to  private  statutes,  how  pleaded,  see  Kerr's  Cyc.  C.  C.  P. 
§  459  and  note. 

As  to  provisional  remedies  in  justices'  courts,  see  Kerr's  Cyc. 
C.    C.    P.    §§  861-870   and    notes. 

As  to  quieting  title,  action  for,  see  Kerr's  Cyc.  C.  C.  P.  §  738 
and  note. 

As  to  quo  warranto  —  Complaint  in,  see  Kerr's  Cyc.  C.  C.  P. 
§  804  and  note. 

Same  —  Proceedings  respecting  elections  held  by  corpora- 
tions— 'Complaint  to  allege  jurisdictional  facts. —  See  Kerr's 
Cyc.   C.  C.   §  315  and  note  par.    8. 

As  to  receiver,  appointment  of,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
§§  564   et   seq.   and   notes. 

As  to  rescission  for  mistake,  pleading,  see  Kerr's  Cyc.  C.  C. 
§  3407  and  note  pars.   24-27. 

As  to  ratification  of  agent's  acts,  when  pleading  of  unneces- 
sary, see  Kerr's  Cyc.  C.  C.  §  2310  note  par.  36,  and  §  2317  note 
par.    31. 

As  to  revision  reform  of  contract,  pleadings  in,  see  Kerr's 
Cyc.  C.  C.   §  3399  and  note  pars.   57-65. 
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As  to  service  of  complaint  with   summons,  see  Kerr's  Cyc.   C. 
C.    P.    §  410   and   note. 

As  to  steamers,  vessels,  etc.,  actions  against,  see  Kerr's  Cyc. 
C.    C.   P.    §§  813    et   seq.    and   notes. 

As    to    several    causes    of    action — Uniting',    see    Kerr's    Cyc. 
C.  C.  P.  «  427  and  note. 

As    to    sham    and    redundant    matter    in    pleading,    motions    to 
strike  out,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  453  and  note. 

As  to  specific  performance,  pleadings  in,  see  Kerr's  Cyc.  C.  C. 
§3384    note  pars.    84-93;    §3391    note   pars.    29,   32,    33. 

As    to    signatiire   to   complaint,   see   Kerr's   Cyc.    C.   C.    P.    §  44G 
and  note. 

As  to  slander,  pleading  in,   see  Kerr's  Cyc.   C.  C.  P.   §  460  and 
note;   also   Kerr's   Cyc.    C.    C.    §  46   and   note   pars.    15-19. 

As  to  statute  of  limitations,  how  pleaded,  see  Kerr's  Cyc.  C. 
C.  P.   §  458  and  note. 

As  to  stockholders'  liability,  complaint  relating  to,  see  Kerr's 
Cyc.    C.    C.    §  322    note    pars.    64-83. 

As  to  suing  defendant  by   fictitious   name,   statement  in   com- 
plaint,   etc.,   see   Kerr's   Cyc.    C.    C.   P.    §  474    and   note. 

As  to  supplemental   complaint,  see  Kerr's  Cyc.   C.   C.   P.   §  464 
and  note. 

As  to  suretyship,  pleading  of,  see  Kerr's  Cyc.  C.  C.  §  2832  and 
note   pars.    10-13. 

As  to  tenancy  at  will,  complaint  must  allege  termination   by 
notice,  etc.,  see  Kerr's  Cyc.  C.  C.  §  789  and  note  par.   10. 

As  to  tenant  holding  over,  averment  of  treble  damages,   see 
Kerr's  Cyc.   C.  C.   §  3345   and  note  pars.    16-18. 

As   to   tender  —  Allegations   of   In    complaint,    see   Kerr's   Cyc. 
C.  C.   §  1485  and  note  par.  46. 

Same  —  Pleading  of,   in   redemption   proceedings. —  See   Kerr's 
Cyc.   C.   C.   §  2905   and   note  par.   15. 

As    to    things    in    action,    argumentative    allegations    in    com- 
plaint, see  Kerr's  Cyc.  C.  C.  §  954  and  note  par.  88. 

As  to  trespass  for  cutting  wood,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
§§  733,   734  and  notes. 

As    to    trustees'    right    to    sue    for    benefit    of    beneficiary,    see 
Kerr's  Cyc.   C.   C.   §  2267  and   note  pars.   34-38. 

As  to  usurpation  of  oflfice  or  franchise,  action  respecting,  see 
Kerr's  Cyc.  C.  C.  P.  §§  803,  804  and  notes. 

As    to    variance    between    pleading   and    proof,    amendment    of 
complaint,  etc.,   see  Kerr's  Cyc.  C.   C.   P.    §§  469-472  and   notes. 

As  to  venue  or  place  of  trial  of  civil  actions,  see  Kerr's  Cyc. 
C.   C.   P.   §§  392-400   and   notes. 

As   to   verification   of  pleading,  see   Kerr's  Cyc.   C.   C.    P.   §  446 
and  note. 

As   to   warranty  —  Allegation   of,  see   Kerr's  Cyc.  C.   C.   J  1786 
and  note  pars.   15-19. 
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As  to  waste,  action  for,  see  Kerr's  Cyc.  C.  C.  P.  §  732  and 
note. 

Same  —  Pleading  performance  of  conditions  in. —  See  Kerr's 
Cyc.    C.    C.    §  2610   and   note   pars.    22-29. 

As  to  written  instrument  —  Allegation  of  consideration  not 
necessary,  see  Kerr's  Cyc.  C.  C.   §  1614  and  note  pars.   49-57. 

Same  —  Effect  of  in  pleading  where  not  denied  on  oath.— See 
Kerr's  Cyc.   C.   C.   P.   §§  447-449   and  notes. 

§427.     WHAT    CAUSES    OF    ACTION    MAY    BE    JOINED. 

The  plaintiff  may  unite  several  causes  of  action  in  the  same 
complaint,  where  they  all  arise  out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

.5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property; 

8.  Claims  arising  out  of  the  same  transaction,  or  transac- 
tions connected  with  the  same  subject  of  action,  and  not 
included  within  one  of  the  foregoing  subdivisions  of  this 
section. 

The  causes  of  .action  so  united  must  all  belong'  to  one  only 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  sep- 
arately stated;  but  an  action  for  malicious  arrest  and  prose- 
cution, or  either  of  them,  may  be  united  with  an  action  for 
either  an  injury  to  character  or  to  the  person. 

History:  Enacted  March  11,  1872,  re-enactment  of  §64  of 
Practice  Act  as  amended  1855,  Stats.  1855,  p.  196;  by  Code  Com- 
mission, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  133,  act 
held  unconstitutional,  see  history,  §  5  ante:  amended  March  20, 
1907,   Stats,  and  Amdts.    1907.  p.   705. 

See  Kerr's  Cyc.  C.  C.  P.  for  78  pars,  annotation. 
Code    section. —  51    C.    489,    491    (cited);    65    C.    161,    162,    3    P. 
657,   659    (construed  and  applied);    65  C.   482,  488,' 4  P.   468,   462 
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(construed);  71  C.  183,  188,  189,  9  P.  176,  178,  12  P.  449  (con- 
strued); 72  C.  322,  329,  14  P.  12,  16  (construed  and  applied): 
(C.  1887),  14  P.  562,  563  (construed);  73  C.  187,  190,  14  P.  829, 
830  (construed);  80  C.  323,  324,  21  P.  4,  22  P.  186,  187,  549  (con- 
strued and  applied);   83  C.   393,  400,   23   P.   303,   305    (construed): 

88  C.  537,  541,  26  P.  355,  356  (construed);  90  C.  75,  76,  27  P. 
56,  57  (construed  with  §430  post);  92  C.  100,  102,  28  P.  213 
(construed  and  applied);  96  C.  400,  401,  402,  31  P.  259  (construed 
and  applied);  100  C.  372,  373,  34  P.  861  (construed);  102  C.  506, 
510,  36  P.  841  (construed);  104  C.  635.  640,  38  P.  505  (construed); 
105  C.  680,  689,  39  P.  56  (construed);  109  C.  203,  209,  41  P. 
1012  (construed);  125  C.  232,  234,  57  P.  980  (construed);  135  C. 
559,  560,  67  P.  1033  (construed);  137  C.  646,  649,  70  P.  732  (con- 
strued and  applied);  140  C.  141,  150,  73  P.  820  (construed);  146 
C.  55,  56,  79  P.  594  (construed  and  applied);  3  C.  A.  734,  737, 
86  P.  997  (cause  of  action  to  recover  real  property  may  be 
united  with  one  for  rents,  issues,  and  profits);   4  C.  A.   760,  766, 

89  P.  441  (in  action  for  breach  of  promise  of  marriage  plain- 
tiff  may  allege   seduction   in   aggravation    of  damages). 

Practice  Act  §64.-1  C.  191,  192  (cited);  3  C.  196,  205  (re- 
ferred to);  15  C.  150,  151,  152  (construed);  22  C.  457,  462,  83 
A.  D.  78  (construed);  23  C.  196,  198  (construed);  28  C.  484, 
488,  87  A.  D.  135  (construed  and  applied);  28  C.  632,  639,  87 
A.  D.  142  (construed  and  applied);  31  C.  487,  496  (construed); 
32  C.  339,  342,  91  A.  D.  589  (construed  and  applied);  32  C.  590, 
595  (construed);  36  C.  281,  283  (construed);  46  C.  169,  171  (con- 
strued);   50   C.    652,   654    (cited). 

As  to  annulling  marriages,  joinder  of  causes,  see  Kerr's  Cyc. 
C.    C.    §  82    and   note   par.    40. 

As  to  exemplary  damages  for  oppression,  etc.,  misjoinder  in 
action  for  conversion,  see  Kerr's  Cyc.  C.  C.  §  3294  and  note 
par.  25. 

As  to  forcible  entry  and  detainer,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1159   et   seq.   and   notes. 

As  to  ground  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  430  and 
note. 

As  to  joinder  of  beneficiaries  of  trust,  necessity  of,  see  Kerr's 
Cyc.    C.    C.    §  2267    and   note   par.    41. 

As  to  joinder  of  causes  of  action  in  general,  see  1  L.  125. 

As  to  measure  of  damages  caused  by  wrongful  occupation  of 
real  property,  see  Kerr's  Cyc.  C.  C.  §§  3287,  3334  and  notes. 

As  to  misjoinder  of  causes  of  action  as  ground  of  demurrer, 
see  Kerr's  Cyc.   C.   C.   P.   §  430,   subd.   5  and  note. 

As  to  rent,  actions  to  recover,  joinder  of  causes,  etc.,  see 
Kerr's  Cyc.  C.  C.  §  1947  and  note  par.  78. 
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CHAPTER    III. 

DEMURRER    TO    THE    COMPLAINT. 

§  430.      Wlien   defendant   may   demur. 

§  431.     Demurrer    must    specify,    etc.      May    be    taken    to    part 

May  answer  and  demur  at  same  time. 
§  432.      What     proceedings      are      to      be      liad      when      complaint 

is  amended. 
S  433.      Objection    not    appearing    on    complaint,    )nay    lie    taken 

by  answer. 
S  434.     Objections,   when   deemed  waived. 

55  430.  WHEN  DEFENDANT  MAY  DEMUR.  The  defend- 
ant may  demur  to  the  complaint  within  the  time  required 
in  the  summons  to  answer,  when  it  appears  upon  the  face 
thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action; 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue; 

3.  That  there  is  another  action  pending  between  the  same 
parties  for  the    same   cause; 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant; 

5.  That  several  causes  of  action  have  been  improperly 
united,  or  not  separately   stated; 

6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action; 

7.  That  the  complaint  is  ambiguous; 

8.  That  the  complaint  is   unintelligible;    or, 

9.  That  the  complaint  is   uncertain. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  40  of 
Practice  Act  as  amended  1859,  Stats.  1859,  p.  139;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  133,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March   20,  1907,  Stats,  and  Amdts.   1907,  p.   706. 

See   Kerr's   Cyc.   C.   C.   P.   for  73  pars,   annotation. 

Code  section. —  54  C.  289,  292  (referred  to);  56  C.  629  (ap- 
plied—  erroneously  cited  as  §423);  66  C.  54,  59,  4  P.  945  (cited 
in    cone,    op.);    68    C.    57,   59,    8    P.    673,    674    (applied);    74    C.    199. 
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205,  15  P.  753  (cited);  76  C.  29,  43,  18  P.  90  (construed);  77  C. 
310,  311,  19  P.  522,  523  (construed  and  applied);  82  C.  209,  212, 
22  P.  1137,  1138  (subd.  7  construed  and  applied);  87  C.  453,  458, 
25  P.  675,  676  (subd.  7  construed  and  applied);  90  C.  75,  76,  27 
P.  56,  57  (subd.  5  cited);  95  C.  129,  133,  29  A.  S.  97,  30  P. 
136,  137  (applied);  98  C.  415,  417,  33  P.  270  (construed  and  ap- 
plied); 98  C.  644,  646  (erroneously  cited  as  §437),  33  P.  757 
(correct  citation);  102  C.  506.  509,  36  P.  841  (subd.  5  construed 
and  applied);  110  C.  277,  289,  42  P.  822  (cited);  110  C.  457, 
460,  42  P,  974  (applied);  110  C.  480,  487,  42  P.  980  (subd.  5 
applied):  (C.  Feb.  7,  1896),  43  P.  617  (construed);  118  C.  160, 
224,  50  P.  277  (cited  in  dis.  op.);  118  C.  234,  239,  50  P.  305  (con- 
strued); 121  C.  167,  171,  53  P.  565  (subd.  7  construed  and  ap- 
plied); 123  C.  84,  88,  55  P.  761  (subd.  7  applied);  124  C.  80,  83, 
56' P.  782  (cited);  125  C.  107,  111,  57  P.  791  (construed);  130  C. 
516,  520  (applied  —  erroneously  cited  as  §439),  62  P.  935  (cor- 
rect citation);  136  C.  613,  614,  69  P.  429  (cited);  137  C.  151, 
153,  69  P.  980  (subd.  7  cited);  144  C.  362,  364,  77  P.  987  (cited); 
146  C.  179,  180,  181,  79  P.  865  (subd.  2  construed  and  applied); 
151  C.  1,  13,  89  P.  1097  (waiver  of  defects  not  appearing-  on 
face  of  complaint);  151  C.  509,  511,  91  P.  324  (cited);  3  C.  A. 
583.  590,  86  P.  825  (subd.  4  cited  as  to  what  is  ground  of  spe- 
cial demurrer);  4  C.  A.  655,  659,  88  P.  991  (what  is  a  good 
defense,  under  this  section  and  §  433,  by  way  of  plea  in  abate- 
ment); 5  C.  A.  708,  709,  91  P.  340  (demurrer  cannot  be  inter- 
posed for  defect  of  parties  not  appearing  on  face  of  complaint). 

Practice  Act  §40. —  1  C.  167,  168,  174  (subd.  4  construed);  1  C. 
393,  395  (cited);  4  C.  310,  313  (applied);  6  C.  164,  165  (cited); 
7  C.  330,  334  (applied);  8  C.  363,  369  (construed);  8  C.  514,  517, 
68  A.  D.  360  (cited);  8  C.  585,  590  (cited);  10  C.  347,  350  (subd.  6 
construed);  10  C.  555,  558  (applied);  25  C.  82,  89  (cited);  29  C. 
637,  639  (cited);  32  C.  339,  342,  91  A.  D.  589  (applied);  43  C. 
180,  184  (subd.  5  applied). 

As  to  demurrer  —  An  appearance,  see  Kerr's  Cyc.  C  C.  P. 
§  1014  and  note. 

Same  — And  answering  at  same  time. —  See  Kerr's  Cyc.  C. 
C.   P.   §§431,  441  and   notes. 

Same  — For  ambiguity,  unintelligibility,  and  uncertainty,  in 
the  conjunctive. —  See  Kerr's  Cyc.  C.  C.  P.  §431  and  note  pars. 
28-31. 

Same  —  General  and  special. —  See  Kerr's  Cyc.  C.  C.  P.  §431 
and   note. 

Same  —  Judgment  on. —  See  Kerr's  Cyc.  C.  C.  P.  §  636  and  note. 

Same  —  Serving. — See  Kerr's  Cyc.   C.  C.   P.  §465  and  note. 

Same  —  ^Vaiving  objection  by  failure  to  demur. —  See  Kerr's 
Cyc.    C.    C.    P.    §  4  34    and    note. 

As  to  demurring  and  answering  at  same  time,  see  Kerr's 
Cyc.  C.  C.  P.  §§  431,  441  and  notes. 
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As  to  determination  on  demurrer  limited  by  grounds  speci- 
fied in  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  431  and  note  pars. 
49-82. 

As  to  failure  to  attach  revenue  stamp  to  instrument  as 
ground   of  demurrer,   see   48  L.   317. 

As  to  form  of  demurrer  for  defect  in  or  misjoinder  of  par- 
ties,   see   Kerr's    Cyc.    C.    C.    P.    §  431    and    note    pars.    36-40. 

As  to  form  of  demurrer  on  ground  of  bar  of  statute  of 
limitations,   see  Kerr's  Cyc.   C.   C.   P.   §  431  and   note  pars.   41-43. 

As  to  general  and  special  demurrers,  see  Kerr's  Cyc.  C.  C.  P. 
§  431  and  note. 

As  to  grounds  of  demurrer  to  answer  or  counterclaim,  see 
Kerr's    Cyc.    C.    C.    P.    §  444    and    note    pars.    2-8. 

As  to  judgment  on   demurrer,  see  post   §  636   and  note. 

As  to  ladies  as  ground  for  general  demurrer,  see  Kerr's  Cyc. 
C.  C.  P.  §  431  and  note  par.  74. 

As  to  necessity  that  misjoinder  of  parties  should  appear  on 
face    of   complaint,   see   Kerr'^s   Cyc.   C.   C,    P.    §  430   note   par.    35. 

As  to  necessity  that  want  of  jurisdiction  should  appear  on 
face   of   complaint,    see   Kerr's  Cyc.    C.    C.    P.    §  430    note   par.    25. 

As  to  necessity  that  want  of  legal  capacity  to  sue  should 
appear  on  face  of  complaint  to  constitute  ground  of  demurrer, 
see  Kerr's  Cyc.   C.   C.   P.   §  430  and  note  pars.    27,   28. 

As   to  non-joinder   of   parties,    see    60   A.    D.    663. 

As  to  qiiestions  raised,  see  Kerr's  Cyc.  C.  C.  P.  §  431  and 
note   pars.    49-82. 

As  to  scope  of  inquiry,  see  Kerr's  Cyc.  C.  C.  P.  §  431  and 
note   pars.    83-106. 

As  to  serving  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  465  and 
note. 

As  to  statute  of  limitations  as  ground  of  demurrer,  see  41 
A.    D.    234. 

As  to  waiver  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  434  and 
note   pars.    60-68. 

As  to  waiver  of  error  in  ruling  on  demiirrer,  see  Kerr's  Cyc. 
C.   C.   P.    §  434   and   note   pars.   60-74. 

As  to  waiver  of  misjoinder  of  causes  of  action,  see  Kerr's 
Cyc.  C.  C.  P.  §  434  and  note  pars.   28-30. 

As  to  waiver  of  misjoinder  of  parties,  see  Kerr's  Cyc.  C. 
C.    P.    §  434    and    note    pars.    31-34. 

As  to  waiver  of  objection  by  failure  to  demur,  see  Kerr's 
Cyc.    C.    C.   P.   §  434   and   note   pars.    2-59. 

As  to  waiver  of  right  to  demur,  see  Kerr's  Cyc.  C.  C.  P.  §  434 
and   note   par.    75. 

As  to  withdraM^al  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  434 
and   note   par.   76. 
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§131.  DEMUKKEK  MUST  SPECiFY,  ETC.  .MAY  BE 
TAKEN  TO  PART.    MAY  ASS'tVER  AND  DEMUR  AT  SAME 

TIME.  The  demurrer  must  distinctly  specify  the  grounds 
upon  which  any  of  the  objections  to  the  complaint  are  taken. 
Unless  it  does  so,  it  may  be  disregarded.  It  may  be  taken 
to  the  whole  complaint,  or  to  any  of  the  causes  of  action 
stated  therein,  and  the  defendant  may  demur  and  answer  at 
the  same  time. 

Hi-story:  Enacted  March  11,  1872,  founded  upon  §§41.42  of 
Practice  Act:  amended  by  Code  Commission,  Act  Marcli  8,  19U1, 
Stats,  and  Aindts.  1900-1,  p.  133,  act  lield  unconstitutional,  see 
liistory,  §5  ante:  amended  Marcli  20,  1907.  Stats,  and  Anuits. 
1907,  p.   706. 

See   Kerr's   Cyc.    C.    C.    P.    for    114    pars,    annotation. 

Code  section. —  96  C.  490,  493,  31  P.  560  (construed);  118  C. 
413,  420,  50  P.  546   (applied);  133  C.  308,  310,  65  P.  621   (applied). 

Practice  Act  §44.-1  C.  167,  175  (waiver  of  objections):  25  C. 
82,  89,  91  (construed  and  applied);  30  C.  666,  673  (construed 
with  §45  Civil  Practice  Act);  25  C.  82,  89,  92  (cited);  31  C. 
101,    102    (construed);    38   C.    539,    541    (construed). 

As  to  demurrer  as  answer  within  statutes  relating  to  judg- 
ment by  default,  see  Kerr's  Cyc.   C.   C.   P.   §  585   and  note. 

As   to   finality  of  judgments  on   demurrer,   see   60  A.   D.   431. 

As  to  grounds  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  430  and 
note  pars.   6-67. 

As  to  liow  nonjoinder  of  parties  may  be  taken  advantage 
of,  see   64  A.   D.   561. 

As  to  laches  as  ground  of  demurrer,  see  2  A.  S.  807;  23  A.  S. 
150. 

As  to  law  of  case,  see  Kerr's  Cyc.  C.  C.  P.  §  53  and  note  pars. 
94-106. 

As  to  necessity  of  determination  of  demurrer  to  answer,  see 
Kerr's   Cyc.   C.    C.   P.    §  443   and   note   pars.    5,   6. 

As  to  necessity  that  defect  appear  on  face  of  complaint,  see 
Kerr's  Cyc.   C.   C.   P.   §  430   and   note  pars.   9,   10. 

As  to  scope  of  inquiry  on  demurrer  to  answer,  see  Kerr's 
Cyc.   C.   C.   P.    §  443   and  note   pars.   4,   7. 

As  .  to  striking  out  demurrers  as  sham,  see  Kerr's  Cyc.  C. 
C.    P.    §  453    and    note. 

As  to  sufficiency  of  demurrer  to  answer,  see  Kerr's  Cyc.  C. 
C.  P.  §  444  and  note  pars.  9-21. 

As  to  sufficiency  of  demurrer  to  whole  if  any  part  is  good, 
see  brief   fil    L.    918,    922. 
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As  to  waiver  of  ambig-uity  or  uncertainty  for  failure  to 
specify  such  objections  in  clemurrer,  see  Kerr's  Cyc.  C.  C.  P. 
§  434  and  note  pars.   54-57. 

As  to  whether  judgment  on  demurrer  goes  to  merits  of  action, 
see    44    A.    S.   R.    .'■>fi(;. 


§432.  WHAT  FKOtEEDl.NUS  AKE  TO  BE  HAD  WHEN 
COMPLAINT  IS  AMENDED.  If  the  complaint  is  amended,  a 
copy  of  the  amendments  must  be  filed,  or  the  court  may,  in 
its  discretion,  require  the  complaint  as  amended,  to  be  filed, 
and  a  copy  of  the  amendments  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  defend- 
ant must  answer  the  amendments,  or  the  complaint  as 
amended,  within  ten  days  after  service  thereof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  default 
may  be  entered  upon  failure  to  answer,  as  in  other  cases. 

Historj-:  Enacted  Marcli  13,  1872,  substantial  re-enactment 
of  §43  of  Practice  Act  as  amended  1855,  Stats.  1855,  p.  196: 
amended  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  2: 
repealed  by  Code  Commission,  Act  March  S,  1901,  Stats,  and 
Aindts.  1900-1,  p.  134,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. —  58  C.  42,  45  (cited);  58  C.  91.  94  (construed); 
fiO  C.  292,  295  (construed);  60  C.  403,  405  (erroneously  cited  for 
§  433);  72  C.  86,  88,  13  P.  158,  159  (referred  to);  90  C.  49,  61,  27  P. 
40,  43  (construed);  99  C.  204,  205,  206,  33  P.  853  (construed);  137 
C.  671,  676,  70  P.  784  (cited);  146  C.  179,  182,  106  A.  S.  20,  79  P. 
865  (cited  by  mistake  for  §  433);  2  C.  A.  432,  433,  83  P.  1077  (ser- 
vice of  amended  complaint  implies  the  filing-  of  the  pleading). 

I'raotice  Act   %  4'2 — 1   C.    167,   174    (cited). 

As  to  amendment  of  complaint  after  trial  of  demurrer,  see 
Kerr's  Cyc.  C.  C.  P.  §  472  and  note. 

As  to  amendments  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  472, 
473  and  notes. 

As  to  waiver  of  error  in  ruling  on  demurrer  by  amending 
pleading,  see  Kerr's  Cyc.  C.  C.  P.   §  434  and  note  pars.   69-74. 

§433.  OBJECTION  NOT  APPEARING  ON  COMPLAINT, 
MAY  BE  TAKEN  BY  ANSWER.  When  any  of  the  matters 
enumerated  in  section  four  hundred  and  thirty  do  not  appear 

284 


ch.    III.]  OBJECTIONS,   WAIVIOIJ   WTIEX.  §  4.'>4 

upon  the  face  of  the  complaint,  the  ol)jection  may  he  taken 
by  answer. 

History:  Enacted  iM:n<h  II,  1872,  re-enaotnient  of  S  M  of 
Practice  Act. 

See  Kerr's  Cyc.  C  C.  P.  for  15  pars,  annotation. 

Code  .section. —  56  C.  629  (applied);  60  C.  403,  40.')  (erroneously 
cited  at  §432);  66  C.  514,  516,  517,  6  P.  384  (cited);  87  C.  453.  460. 
25  P.  675,  677  (applied);  92  C.  86,  88,  28  P.  56  (cited);  95  C. 
129,  133,  29  A.  S.  97,  30  P.  136,  137  (applied);  110  C.  457,  460, 
42  P.  974  (cited);  50  P.  758  (applied);  121  C.  564,  571,  66  A. 
S.  65.  54  P.  89  (cited);  130  C.  516,  520  (erroneously  cited  as  §  439, 
130  C.  516,  520),  62  P.  934,  935  (correct  citation);  144  C.  362, 
364,  77  P.  987  (waiver  of  objection);  146  C.  179,  181,  182,  106 
A.  S.  20,  79  P.  865  (non-existence  of  corporation  must  be  raised 
by  answer;  it  cannot  be  raised  by  demurrer,  either  general  or 
special  erroneously  cited  as  §432);  151  C.  1,  13,  89  P.  1097 
(waiver  of  ol)jectlons) ;  151  C.  509,  511,  91  P.  324  (cited);  4 
C.  A.  655,  659,  S8  P.  991  (what  is  a  good  defense  by  way  of 
plea  in  abatement);  5  C.  A.  708,  709,  91  P.  340  (waiver  of  non- 
joinder). 

I'ractice  Act  §44 — 1  C.  167,  175  (cited);  1  C.  393,  395  (cited); 
4  C.  310,  313  (cited);  6  C.  164,  165  (applied);  7  C.  330,  331,  334 
(Cited);  8  C.  585,  590  (applied);  25  C.  82,  89,  91  (cited);  29  C. 
637,  640  (cited);  31  C.  418,  420  (cited);  36  C.  122,  126  (applied); 
47  C.  213,  221  (construed  and  applied). 

As  to  waiver  of  objection  by  failure  to  raise  it  by  demurrer 
or  answer,  see  Kerr's  Cyc.  C.  C.  P.  §  434  and  note. 

§434.     OBJECTIONS,    WHEN   DEEMED    ^VAIVED.     If   no 

oljjection  be  taken,  either  by  demurrer  or  answer,  the  defend- 
ant must  be  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  jurisdiction  of  the  court,  and  the 
objection  that  the  complaint  does  not  state  facts  suniclent 
to  constitute  a  cause  of  action. 

IliMtory:  Enacted  Marcli  11,  1872,  re-enactment  of  §45  of 
Practice  Act. 

See   Kerr's  Cyc.   C.   C.   P.    for   76   pars,   annotation. 

Code  seotiou. —  59  C.  507,  516  (applied);  (C.  June  17,  1884), 
4  P.  191,  193  (applied);  66  C.  54,  59,  P.  945  (citc<l  in  cone,  op.); 
(C.  Dec.  28,  1885),  9  P.  Ill  (applied);  69  C.  155,  157.  58  A.  R. 
556,    10   P.   395    (applied);   70  C.   75,    78,   11   P.   498,   500   (applied); 

285 


§434  CODE    OF    CIVIT^    PROCEDURE.      [Pt.  II,  Tit.  VI. 

70  C.  403,  405,  59  A.  R.  423,  11  P.  833,  834  (applied),  14  P.  791. 
793  (applied — this  portion  of  opinion  omitted  from  official  re- 
port, 73  C.  290);  74  C.  151,  153,  13  P.  313,  15  P.  451  (applied): 
77  C.  390,  392,  19  P.  644,  645  (applied);  78  C.  254,  256,  20  P.  556. 
557  (cited);  82  C.  523,  525,  23  P.  48,  49  (applied);  92  C.  86,  88. 
28  P.  56  (applied):  95  C.  129,  133,  29  A.  S.  97,  30  P.  136,  137 
(applied);  95  C.  578,  579,  30  P.  777  (applied);  96  C.  609,  611.  31 
P.  618  (applied);  101  C.  627,  641,  40  A.  S.  96,  36  P.  113  (referred 
to);  103  C.  441,  445,  37  P.  469  (applied);  110  C.  277,  289,  42  P. 
822  (applied);  110  C.  335,  337,  42  P.  891  (applied);  110  C.  457. 
460,  42  P.  974  (applied);  110  C.  480,  487,  42  P.  980  (applied). 
43  P.  617,  618  (applied),  45  P.  1044  (applied);  121  C.  564,  571, 
66  A.  S.  65,  54  P.  89  (applied);  124  C.  128,  130.  56  P.  789  (ap- 
plied); 134  C.  408,  412,  66  P.  494  (applied);  136  C.  613,  614,  69 
P.  429  (cited);  137  C.  305,  306,  70  P.  174  (applied),  71  P.  802, 
803  (applied  without  citation);  139  C.  53,  55,  72  P.  445 
(applied);  142  C.  59,  70,  75  P.  649  (applied);  144  C.  362,  364, 
77  P.  987  (applied);  145  C.  181.  185,  78  P.  638  (applied);  147  C. 
689,  694,  82  P.  327   (applied);  148  C.  374,  377,  83  P.  148   (applied); 

148  C.  660,  663,  84  P.  182  (complaint  lacking  essential  and  ne- 
cessary   alleg-ations    is    not    cured    by    verdict    and    judgment); 

149  C.  1,  7,  84  P.  145.  147.  6  L.  N.  S.  275  (construed  in  connec- 
tion with  §389  ante);  151  C.  1,  13,  89  P.  1097  (waiver  of  ob- 
jections); 151  C.  52,  60,  90  P.  137  (waiver  of  objections);  152 
C.  290,  296,  92  P.  733  (waiver  of  objections);  2  C.  A.  36,  38,  S3 
P.  79  (waiver  of  stipulation  for  separate  written  estimate  of 
extra  work  on  building);  3  C.  A,  583,  590,  86  P.  825  (waiver  of 
objections,  except  as  to  jurisdiction  and  insufficiency  of  facts) ; 
5   C.   A.   708,   709,   91   P.   340    (waiver   of  objections). 

Praetiee  Act  §45. —  1  C.  167.  174  (applied);  1  C.  371,  372  (re- 
ferred to);  1  C.  393,  395  (applied);  4  C.  310,  313  (applied);  7 
C.  330,  331,  334  (applied);  8  C.  514,  517  (applied);  8  C.  585,  590 
(cited);  10  C.  167,  170  (applied);  10  C.  555,  558  (applied);  21 
C.  633,  635  (applied);  22  C.  635,  639  (applied);  25  C.  82,  88,  90 
(applied);  29  C.  637.  640  (applied);  30  C.  666,  673  (construed 
with  §41  Civil  Practice  Act);  31  C.  418,  420  (applied);  32  C. 
339,  342,  91  A.  D.  589  (applied);  33  C.  650,  636  (applied);  3G 
C.  122,   126    (applied). 

As  to  waiver  of  defense  of  statute  of  limitations  by  failure 
to  demur,  see  brief  4  L.   401,  402. 

As  to  waiver  of  objections  bj'  consent  to  overruling  demurrer, 
etc.,  see  Kerr's  Cyc.  C.  C.  P.   §  434  note  pars.   63,   64. 

As  to  waiver  of  objections  to  answer,  see  Kerr's  Cyc.  C.  C. 
P.  §  444  and  note  pars  27,  28. 

As  to  waiver  of  objections  which  might  have  been  raised 
by  demurrer,  see  brief  4  L.   401,  402. 
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CHAPTER    IV. 
THE    ANSWER. 

§  437.     Answer,    what    to    contain. 

§  437a.  Answer  by  insurance  conii)aiiy  claiming  exemption  from 
liability,  specifying  peril  proximate  cause  of  loss. 

§  438.     AVhen   counterclaim   may  be  set  up. 

§  439.     When    defendant   omits   to  set  up   counterclaim. 

§  440.     Counterclaim   not   barred  by   deatli    or  assignment. 

§  441.  Answer  may  contain  several  grounds  of  defense.  De- 
fendant may  an.swer  part  and  demur  to  part  of  com- 
plaint. 

S  442.      Cross-complaint. 

§  437.  A\SWER,  WHAT  TO  CONTAIN.  The  answer  of  the 
defendant  shall  contain: 

1.  A  general  or  specific  denial  of  tlic  material  allegations 

of  the  complaint  controverted  by   the  defendant. 

2.  A  stjitoment  of  any  new  matter  constituting  a  defense 
or  counterclaim.  If  the  complaint  be  verified,  the  denial 
of  each  allegation  controverted  must  be  specific,  and  be  made 
positively,  or  according  to  the  information  and  belief  of  the 
defendant. 

If  the  defendant  has  no  information  or  belief  upon  the 
subject  sufficient  to  enable  him  to  answer  an  allegation  of 
the  complaint,  he  may  so  state  in  his  answer,  and  place  his 
denial  on   that  ground. 

If  the  complaint  he  not  verified,  a  general  denial  is  suffi- 
cient, but  only  puts  in  issue  the  material  allegations  of 
the  complaint. 

HiMtory:  Enacted  March  11,  1872;  amended  Mai'ch  24,  1S74, 
Code  Amdts.   1873-4,  p.  300. 

See  Kerr's  Cyc.  C.  C.  P.  for  34  3  pars,  annotation. 

CmU-  Hootlon. —  fiS  C.  312,  313  ( con.strued )  :  r^:>  C.  :t22.  :'.24.  4 
P.  103  (applied);  65  C.  385,  4  P.  373  (applied);  89  C.  440,  445, 
26  P.  965,  967  (construed);  92  C.  176,  180,  28  P.  222  (referred 
to),  28  P.  681  (applied  without  citation):  94  ('.  166.  174.  29  P. 
861,  864,  17  L.  685  (cited),  31  P.  612,  614  (cited);  98  C.  644,  646  (er- 
roneously   cited   for    §430),    33    P.    757    (correct    citation);    99    C. 
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83,  87,  33  P.  757  (construed);  100  C.  484,  486,  488,  35  P.  144 
(construed),  37  P.  759,  763  (if  a  complaint,  alleging  value,  is 
not  verified,  a  general  denial  puts  the  value  in  issue);  118  C. 
683,  690,  50  P.  847  (construed);  119  C.  429,  433,  51  P.  630  (re- 
ferred to);  119  C.  470,  471,  472,  63  A.  S.  135,  51  P.  952,  39  L. 
686  (referred  to);  121  C.  270,  271,  53  P.  798  (construed);  126 
C.  291,  293,  58  P.  690  (referred  to);  128  C.  327,  328,  60  P.  846 
(referred  to);  129  C.  46,  50,  -61  P.  570  (applied);  132  C.  9,  11, 
64  P.  95  (construed);  133  C.  69.  71,  65  P.  142  (applied),  70  P. 
8,  11  (fact  not  pleaded  is  not  in  issue);  138  C.  716,  721,  722,  72 
P.  349  (applied);  139  C.  370,  378,  69  P.  1064,  72  P.  988  (con- 
strued); 143  C.  131,  133,  76  P.  898  (construed);  2  C.  A.  146,  147, 
83  P.  262  (what  facts  constitute  "new  matter");  4  C.  A.  542, 
545.   88   P.   594    (aflirmative  matter  must  be  pleaded). 

Practice  Act  §  46 —  6  C.  197,  200  (applied) ;  8  C.  145,  149  (ap- 
plied);  8  C.  363,  369  (construed);  9  C.  33,  38  (construed);  9  C. 
59,  62.  70  A.  D.  621  (construed);  10  C.  22,  27,  70  A.  D.  692  (con- 
strued); 18  C.  314  (construed);  19  C.  646,  658  (applied);  21  C.  71. 
75  (construed);  21  C.  430,  435,  436  (construed);  23  C.  596,  627 
(construed);  25  C.  82,  89  (construed);  26  C.  294,  306  (applied); 
32  C.  597,  606  (construed);  32  C.  620.  629  (construed);  33  C.  208, 
211  (construed);  35  C.  274,  280,  95  A.  D.  98  (applied);  38  C.  584. 
585   (construed);   39  C.  169,  177   (applied). 

As  to  allegation  money  payable  in  gold  coin  and  necessity 
for  denial,   see  Kerr's  Cyc.  C.  C.  P.  §  667  and  note. 

As  to  amendments  —  As  of  course,  see  Kerr's  Cyc.  C  C.  P.  §  472 
and  note. 

Same  — Generally. —  See  Kerr's  Cyc.  C.  C.  P.  §§472,  473  and 
notes. 

Same — -On   motion   or   on  terins. —  See  post   §473   and   note. 

Same  —  Time  allowed  for.— See  Kerr's  Cyc.  C.  C.  P.  §476  and 
note. 

As  to  answering  constituting  appearance,  see  Kerr's  Cyc.  C. 
C.  P.  §  1014  and  note;  3  Cent.  Dig.  col.  2969,  §  27;  2  Decen.  Dig. 
p.  955,  §  8  (3). 

As  to  counterclaim,  see  Kerr's  Cyc.  C.  C.  P.  §§  438-441  and 
notes;  also  ante  §  426,  note. 

As  to  cross-complaint,  see  Kerr's  Cyc.  C.  C.  P.  §  442  and  note; 
also  ante  §  426,  note. 

As  to  death  of  party  and  effect  of,  see  Kerr's  Cyc.  C.  C.  P. 
§385  and  note;  1  Cent.  Dig.  col.  230,  §§310,  354;  1  Decen.  Dig. 
p.   47,  §§59-69;   15  Cent.   Dig.  col.  2530,   §§33,  34. 

As  to  disability  of  party,  see  Kerr's  Cyc.  C.  C.  P.  §  385  and 
note;  1  Cent.  Dig.  cdl.  KiO,  SS  1 -is-l  ."j6.  159;  i  Deien.  Kig.  ]•.  271. 
§  22. 

As  to  distinction  between  errors  and  defects,  see  Kerr's  Cyc. 
C.  C.  P.  §  475  and  note. 
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As  to  effect  of  setting  forth  writing  in  answer,  see  Kerr's 
Cyc.  C.  C.  P.  §§  448,  449  and  notes. 

As  to  extension  of  time  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
§  1054  and  note. 

As  to  pleas  in  abatement,  see  Kerr's  Cyc.  C.  C.  P.  §  430  and 
note. 

As  to  strilting  out,  see  Kerr's  Cyc.   C.  C.   P.   §  453   and  note. 

As  to  supplemental  answer,  see  Kerr's  Cyc.  C.  C.  P.  §  464 
and  note. 

As  to  when  defendant  may  deny  on  information  and  be- 
lief, see  39  Cent.  Dig.  col.  1484,  §§  249-252;  70  A.  D.  625,  631,  632. 

Accommodation  or  amusement — -Rights  of  citizens  in  place  of. 
—  See  Kerr's  Cyc.  C.  C.  §§51-54  and  notes:  45  Cent.  Dig.  col. 
2960,  §4. 

Account  —  How  stated  in  pleading. —  See  Kerr's  Cyc.  C.  C.  P. 
S  454  and  note. 

Action  to  be  brought  in  name  of  real  party  in  interest. —  See 
Kerr's  Cyc.   C.   C.   P.   §  367   and  note. 

Admissions  in  answers  pleading  inconsi.«tent  defenses. — -See 
Kerr's  Cyc.  C.   C.  P.   §  439  and  note. 

Admission  —  Material  allegations  not  controverted  deemed 
true. —  See  Kerr's  Cyc.  C.  C.  P.   §462  and  note. 

Adverse  claims  to  real  property  —  Determination  of. —  See 
Kerr's  Cyc.  C.  C.  P.   §§  738-751  and  notes. 

Allegations  not  denied— .When  deemed  true  and  when  contro- 
verted.— -See  Kerr's  Cyc.  C.  C.  P.   §462  and  note. 

An.swer  —  Constitutes  an  appearance. —  See  Kerr's  Cyc.  C.  C. 
P.  §1014  and  note;  3  Cent.  Dig.  col.  2969,  §27;  2  Decen.  Dig. 
p.  955,  §  8(3). 

Same  —  May  be  allowed  after  overruling  of  demurrer. —  See 
Kerr's  Cyc.  C.  C.  P.  §  472  and  note. 

Appearance  of  defendant  —  How  made. —  See  Kerr's  Cyc.  C.  C. 
P.  §1014  and  note:  3  Cent.  Dig.  col.  2966,  §§23-54:  2  Decen. 
Dig.  p.  954,  §§  7-10;  1  Obiter  Dig.  162;  4  A.  C.  290. 

Same  —  Effect   of  unauthorized   by   attorney. —  Sec   9   L.    488. 

Arrest  and  bail. —  See  Kerr's  Cyc.  C.  C.  P.  §§  478-504  and  notes. 

Artificial  persons — ■Rule.';  of  plending  applicable  to. —  See  70  A. 
D.   633. 

Assignment  of  thing  in  action  not  to  prejudice  defense. —  See 
Kerrs  Cyc.  C.  C.  P.  §  368  and  note. 

Associations  may  be  siied  by  common  name.— See  Kerr's  Cyc. 
C.  C.  P.  §  388  and  note. 

Attacliing  copy  of  in.st  riiiu(.'iil  to  pleading. —  See  Kei-r's  Clyc. 
C.  C.  P.   §  447  and   note. 

Changing  place  of  trial — Proceedings  and  answer  in  case 
wliere  change  demanded.— See  Iverr's  C>c.  C.  C.  P.  8  407  and 
note. 
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Claim  and  delivery  of  personal  property. —  See  Kerr's  Cyc.  C. 
C.   P.    §§  509-521   and  notes. 

Complaint  —  As  to,  see  Kerr's  Cyc.  C.  C.  P.  S  426  and  note; 
also  ante  §  426,  note. 

Compromise  —  Offer  of  defendant  to. —  See  Kerr's  Cyc.  C.  C.  P. 
§  997  and  note. 

Conditions  precedent  —  How  to  be  pleaded. —  See  Kerr's  Cyc.  C. 
C.  P.  §457  and  note;  also  ante  §426,  note. 

Consolidation  of  actions. — -See  eKrr's  Cyc.  C.  C.  P.  §1048  and 
note. 

Construed  as  a  whole — -Pleading's  must  be. —  See  Kerr's  Cyc. 

C.  C.  P.   §  452  and  note. 

Contest  of  will  —  Answer  to. —  See  Kerr's  Cyc.  C.  C.  P.  §1312 
and  note.  See,  also,  2  Churoli's  Neir  Probate  Law  and  Practice. 
pp.  1664  et  seq. 

Counterclaim  —  As  to  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  438-441  and  notes;  also  ante  §  426,  note;  post  §  438.  note. 

Cross-complaint  —  As  to  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  442  and  note;   also  ante  §  426,  note. 

Death  or  disability  of  defendant — Substitution  of  representa- 
tive.—See  Kerr's  Cyc.  C.  C.  P.  §385  and  note;  1  Cent.  Dig.  col. 
299,  §407;   1  Decen.   Dig.   p.   59,   §73. 

Default  —  Relief  from. —  See  Kerr's  Cyc.  C.  C.  P.  §473  and 
note. 

Demurrer- — Grounds  of,  not  appearing  on  face  of  complaint 
—  Objection  to  be  taken  by  answer. —  See  Kerr's  Cyc.  C.  C.  P. 
§  433  and  note. 

Same  —  Not  waived  by  filing  answer  at  tlie  same  time. —  See 
Kerr's  Cyc.  C.  C.  P.   §  472  and  note. 

Same  —  To  answer. — See  Kerr's  Cyc.  C.  C.  P.  §§4.43,  444  and 
notes. 

Same  — To  complaint. —  See  Kerr's  Cyc.  C.  C.  P.  §§430  et  seq. 
and  notes. 

Denial  —  Must    be    direct,    positive,    and    explicit. —  See    70    A. 

D.  634. 

Same  —  Purporting  to  cover  the  whole  cause  of  action,  but 
which  answers  only  a  part,  is  bad. —  39  Cent.  Dig.  col.  1352, 
§  181. 

Description  of  real  property  —  How  stated  in  pleading. —  See 
Kerr's  Cyc.   C.   C.  P.   §  455   and  note. 

Determination  of  adverse  claims  to  real  property  —  Defend- 
ants in  action  for. —  See  Kerr's  Cyc.  C.  C.  P.  §  308  and  note. 

Dismissal. —  See  Kerr's  Cyc.  C.  C.  P.  §§  581,  582  and  notes. 

Eminent  domain  —  Answer  in. —  See  Kerr's  Cyc.  C.  C  P.  §  1240 
and  note;  18  Cent.  Dig.  col.  1537,  §§    519-522. 

English  language  to  be  used  in  all  pleadings  and  court  pro- 
ceedings.—  See  Kerr's  Cyc.  C.  C.  P.  §185  and  note. 
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Enlarg-in^  time  to  plead.— See  Kerr's  Cyc.  C.  C.  P.  §473  and 
note. 

p]rror.s  disregarded,  unless  affecting-  iiintei-ial  rislit-s. —  See 
Kerr's  Cyc.   C.   C.   P.    §  475   and   note. 

Escliealed  estate  —  Answer  in  proceeding  for. — -See  Kerr's  Cyc. 
C.  C.  P.  §  1271  and  note. 

Estoppel  in  pais. —  See  Kerr's  Cyc.  C.  C.  P.  §§  1962  subd.  3  and 
note;  19  Cent.  Dig.  col.  2114,  §§154  et.  seq.;  8  PI.  &  Pr.  10; 
n    Encyc.   of  L.    420. 

Estoppel  —  Mode  and  necessity  of  pleading. —  See  19  Cent.  Dig. 
col.  2440,  §§  299-302;  8  PI.  &  Pr.  6;  also  note  27  A.  S.  344. 

Extension  of  time  to  answer,  etc. —  See  Kerr's  Cyc.  C.  C.  P. 
S  10.")4  and  note. 

iOxteiusion  of  time  when  last  day  falls  on  Sunday. —  See  Kerr's 
Cyc.  C.  C.  §  11  and  note  pars.  2-10;  also  14  L.  120. 

Fictitious  name  —  Designating  defendant  by. —  See  Kerr's  Cyc. 
C.  C.  P.  §  474  and  note;  also  14  PI.  &  Pr.  279  et  seq. 

Filing  and  serving  of  pleadings. —  See  Kerr's  Cyc.  C.  C.  P. 
§  4(j5    and    note. 

Forms  and  rules  of  pleadings  prescribed  by  code. —  See  Kerr's 
Cyc.   C.    C.    P.    §421    and   note;    39    Cent.    Dig.    col.    1088,    §3. 

General  verdict  ^ — -When  cures  defects  in  pleadings. —  See  39 
Cent.  Dig.  col.   2883,  §§144  2-148.5;   1   A.   D.   210. 

Gold  coin  —  Allegation  inoney  paypJble  in  —  As  to  necessity 
of  denying,  see  Kerr's  Cyc.  C.   C.  P.   §  667  and  note. 

Guardian  ad  litem  to  answ'er  for  a  dependent  person. —  See 
Kerr's  Cyc.  C.  C.  P.  §§372,  373  and  notes;  1  Church's  Xew  Pro- 
hate   liiiw  und  Practice,  p.    87. 

Infant,  insane,  or  incompetent  person  to  answer  by  guardian. 
—  See  Kerr's  Cyc.  C.  C.  P.  §  372  and  note. 

Injunction. —  See   Kerr's   Cyc.   C.   C.   P.    §§525-533   and   notes. 

Inspection  of  books,  writings,  etc. —  See  Kerr's  Cyc.  C.  C. 
P.  §  1000  and  note. 

Inspection  of  original  of  instrument  pleaded. —  See  Kerr's 
Cyc.   C.  C.  P.   §  449  and  note. 

Interpleader  —  Defendant  in. —  See  Kerr's  Cyc.  C.  C.  P.  §386 
and  note. 

Intervention  —  To  join  with  defendant. —  See  Kerr's  Cyc.  C. 
C.   P.  §  387  and  note. 

Issues — Definition  and  trial  of. —  See  Kerr's  Cyc.  C.  C.  P. 
§§  588-592    and    notes. 

Joining  defendants  severally  liable  on  commercial  paper. —  See 
Kerr's   Cyc.    C.    C.    P.    §  383   and    note. 

Joining  persons  severally  liable  on  same  obligation  or  In- 
strument.—  See  Kerr's  Cyc.   C.   C.  P.   §383  and  note. 

Joining  sureties  as  defendants. —  See  Kerr's  Cyc.  C.  C.  P. 
§  383  and  note. 
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Joint  debtors  —  Proceedings  against. — -See  Kerr's  Cyc.  C.  C.  P. 
§§  989-994   and  notes. 

Judgment  by  default  for  failure  to  answer.— See  Kerr's  Cyc. 
C.  C.  P.   §§  580,   585   and  notes;   30  Cent.   Dig.   col.   233,  §§  180-20]. 

Judgment  —  How  pleaded.— See  Kerr's  Cyc.  C.  C.  P.  §456  and 
note;  also  30  Cent.   Dig.  col.  3025,   §§  1740-1748;   4  L.   685. 

Judgment  may  be  for  or  against  one  or  more  of  several  de- 
fendants.—  See  Kerr's  Cyc.  C.  C.  P.  §§  578.  579  and  note.'^. 

Jurisdiction  of  defendant  when  acquired. —  See  Kerr's  Cyc. 
C.   C.    P.    §  416   and   note. 

Justices'  courts  —  Pleadings  in. —  See  Kerr's  Cyc.  C.  C.  P.  §S  851- 
860  and  notes. 

Libel  and  slander  —  Answer  in  actions  for. —  See  Kerr's  Cyc. 
C.  C.   P.   §  461  and  note. 

Same  —  Plea   of  justification    in.^ — See   91    A.    S.    292. 

Same  —  What  is  privileged  publication. —  See  Kerr's  Cyc.  C. 
C.  §  47  and  note. 

Liberal  construction  of  pleadings. —  See  Kerr's  Cyc.  C.  C.  P. 
§  452  and  note. 

Married  woman  may  defend  same  as  unmarried. —  See  Kerr's 
Cyc.  C.   C.   P.   §  370   and   note. 

Material  allegation  defined. —  See  Kerr's  Cyc.  C.  C.  P.  §463 
and  note. 

Mining  claims,  local  rules,  customs,  etc.,  in  action  concern- 
ing.—  See  Kerr's  Cyc.  C.  C.  P.   §748  and  note. 

Non  est  factum — ^  Evidence  admissible  under  plea  of. —  See  9 
A.   D.   432. 

Numerous  parties  —  Questions  of  general  interest  —  One  may 
sue  or  defend  on  behalf  of  all  interested. —  See  Kerr's  Cyc.  C. 
C.   P.   §  382   and  note. 

Papers  without  title  of  action  or  with  defective  title. —  See 
Kerr's  Cyc.  C.  C.  P.   §  1046  and  note. 

Partition  of  real  property. — -See  Kerr's  Cyc.  C.  C.  P.  §§752- 
801  and  notes. 

Persons  who  may  be  joined  as  defendants. —  See  Kerr's  Cyc. 
C.  C.  P.  §  379  and  note. 

Plea  of  puis  darrein  continuance. —  See  12  L.  301. 

Pleas  in  abatement. —  See  Kerr's  Cyc.  C.  C.  P.   §430  and  note. 

Pleadings  allowed  by  code. —  See  Kerr's  Cyc.  C.  C.  P.  §422 
and  note. 

Quieting  title.^See  Kerr's  Cyc.  C.  C.  P.   §§738-751  and  note.s. 

Several  defendants — -Action  may  proceed  against  those 
served. —  See  Kerr's   Cyc.    C,   C.    P.    §415   and   note. 

Sham  and  frivolous  answers  —  Striking  out. — -See  Kerr's  Cyc. 
C.  C.  P.  §  453  and  note. 

Statute  of  frauds  —  When  and  how  must  be  pleaded. — -See  86 
A.   D.   684;   78  A.  S.   650. 
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Statute  of  limitations  —  How  pleaded. —  See  Kerr's  Cyc.  C. 
C.  P.  §  458  and  note. 

Steamers,  vessels,  and  boats,  actions  against. —  See  Kerr's 
Cyc.  C.  C.  P.  §§  813-827  and  notes. 

Striking  out  —  As  to,  see  Kerr's  Cyc.  C.  C.   P.   §453   and  note. 

Substituting-  defendant  where  conflicting  claims  made  to  sul)- 
ject-matter  of  action. —  See  Kerr's  Cyc.  C.  C.  P.  §386  and 
note. 

Summons  —  How  issued,  directed,  and  what  to  contain. — -See 
Kerr's  Cyc.   C.   C.   P.    §  407  and   note. 

Same  —  How  served  and  returned. —  See  Kerr's  Cyc.  C.  C.  P. 
§§  410,  411   and   notes. 

Supplemental  answer. —  See  Kerr's  Cyc.  C.  C.  P.  §464  and 
note. 

Tenants  in  common  defend  jointly  or  severally. —  See  Kerr'.s 
Cyc.  C.  C.  P.  §384  and  note. 

Time  to  demurrer  or  answer  —  As  to  generally,  see  Kerr's 
Cyc.  C.  C.  P.  §  407  and  note. 

Same  —  Extension  of. —  See  Kerr's  Cyc.  C.  C.  P.  §  1054  and  note. 

Usages  and  customs  must  be  especially  pleaded. —  See  2  L. 
709. 

Usurpation  of  office  or  franchise. — -See  Kerr's  Cyc.  C.  C.  P. 
§§  802,  810   and   notes. 

Variance  between  allegations  of  pleadings  and  proof. —  See 
Kerr's  Cyc.   C.   C.   P.   §§  469-471   and   notes. 

Verification. —  See  Kerr's  Cyc.   C.   C.   P.   §446   and  note. 

What  Controls  —  Exceptions  —  As  to,  see  Kerr's  Cyc.  C.  C. 
P.    §  449   and   note. 

Same  —  Written  instrument  set  out  In  answer,  how  contro- 
verted.—  See   Kerr's   Cyc.   C.   C.   P.    §448  and   note. 

When  denial  of  any  knowledge  or  information  sufficient  to 
form  a  belief  may  be  used. —  See  39  Cent.  Dig.  col.  1484,  §§  249- 
252;   note  70  A.   D.   626,  628. 

Wife  may  defend  for  husband. —  See  Kerr's  Cyc.  C.  C.  P.  §371 
and  note. 

Words  of  statute  —  As  to  wlu'tliei-  denial  must  l)e  in,  see 
70  A.  D.  633. 

Writ  of  mandate  —  Answer  to  petition  for. —  See  Kerr's  Cyc. 
C.   C.   P.   §§  1089,    1094  and  notes. 

Writ  of  proliibilion — Answer  to  petition  for.— See  Kerr's  Cyc. 
C.  C.  P.  §§  1089,   1105  and  notes. 

Writ  of  review  —  Answer  or  return  to. —  See  Kerr's  Cyc.  C. 
C.  P.  §  1075  and  note. 

Written  instrument  set  out  in  pleading  admitted  by  failure 
to  deny  under  oath. —  See  Kerr's  Cyc.  C.  C.  P.  §§447-449  and 
notes. 
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§437a.  ANSWER  BY  INSURANCE  COMPANY  CLAIMING 
EXEMPTION  EROM  LIABILITY,  SPECIFYING  PERIL 
PROXIMATE  CAUSE  OF  LOSS.  In  an  action  to  recover  upon 
a  contract  of  insurance  wherein  the  defendant  claims  exemp- 
tion from-  liabilitj^  upon  the  ground  that,  although  the  proxi- 
mate cause  of  the  loss  was  a  peril  insured  against,  the  loss 
was  remotely  caused  by  or  would  not  have  occurred  but  for 
a  peril  excepted  in  the  contract  of  insurance,  the  defeudani 
shall  in  his  answer  set  forth  and  specify  the  peril  which  was 
the  proximate  cause  of  the  loss,  in  what  manner  the  peril 
excepted  contributed  to  the  loss  or  itself  caused  the  peril 
insured  against,  and  if  he  claim  that  the  peril  excepted  caused 
the  peril  insured  against,  he  shall  in  his  answer  set  forth 
and  specify  upon  what  premises  or  at  what  place  the  peril 
excepted  caused  the  peril  insured  against. 

Sec.  2.  This  act  shall  apply  to  all  pleadings  filed  after  the 
passage  of  this  act,  as  well  as  [in]  actions  then  pending  as 
those   thereafter  begun. 

Hie»toi-y:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907, 
p.  836.     In  effect  immediately. 

§438.     WHEN   COUNTERCLAIM  MAY  BE    SET  UP.     The 

counterclaim  mentioned  in  the  last  section  must  be  one  exist- 
ing in  favor  of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause  of 
action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  47  of  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  123  pars,  annotation. 

Code  section — 40  C.  106,  110;  51  C.  223,  226  (applied);  51  C. 
639,  640  (cited);  53  C.  31,  32  (applied);  57  C.  646,  647  (applied):  58 
C.  348,  354   (construed);  64  C.  273.  274,  30  P.  818   (applied);  64  C. 
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489,  491,  2  P.  260  (applied);  65  C.  322,  324,  326,  4  P.  103,  104 
(construed):  67  C.  589,  590,  8  P.  314  (applied);  69  C.  616,  618, 
11  P.  456,  457  (applied);  70  C.  108,  112,  113,  9  P.  180,  181,  11  P. 
599  (construed);  72  C.  224,  226,  227,  13  P.  627,  628  (applied); 
87  C.  256,  266,  23  A.  S.  243,  25  P.  407,  409  (referred  to);  96  C. 
84,  90,  91,  31  A.  S.  181,  188,  30  P.  1016,  21  L.  406  (construed); 
100  C.  30,  34,  34  P.  671,  672  (construed);  101  C.  286,  290,  35  P. 
876  (construed);  101  C.  648.  649,  36  P.  102  (construed);  104  C. 
133.  135,  37  P.  887  (construed);  107  C.  55,  67,  40  P.  45  (con- 
strued); 110  C.  259,  263,  264,  266,  42  P.  820  (construed);  113  C. 
437,  440,  45  P.  702  (applied);  116  C.  94,  96,  97,  47  P.  927  (con- 
strued); 118  C.  334,  337,  50  P.  656  (construed);  119  C.  470,  471, 
472,  474,  63  A.  S.  135,  51  P.  952,  39  L.  686  (construed);  120  C. 
27,  28,  52  P.  118  (construed);  120  C.  407,  413,  52  P.  718  (con- 
strued); 125  C.  48,  49,  57  P.  684  (applied);  126  C.  291,  293,  295, 
58  P.  690  (construed);  129  C.  475,  479,  62  P.  72  (construed); 
132  C.  154,  161,  64  P.  278  (construed);  135  C.  36,  40,  66  P.  979 
(construed);  137  C.  333,  338,  70  P.  167  (applied);  140  C.  495, 
498,  74  P.  40  (applied);  142  C.  419,  420.  421,  76  P.  50  (con- 
strued); 143  C.  253,  255,  76  P.  1034  (construed);  17  Colo.  A. 
426.  68  P.  784  (construed);  151  C.  723,  732,  91  P.  616  (what  fails 
to  state  a  ground  of  counterclaim);  4  C.  A.  488,  497,  88  P. 
512    (counterclaim  must  be  what). 

Practice  Act  §47. —  8  C.  398.  405  (construed);  19  C.  646,  658 
(applied);  20  C.  277,  278  (construed);  30  C.  247,  252  (construed); 
35  C.  274,  280,  95  A.  D.  98  (construed);  39  C.  169,  177,  178  (con- 
strued): 39  C.  389,  392   (referred  to>:  50  C.   652,  654    (cited). 

As  to  action  for  services  —  Counterclaim  in,  see  22  PI.  &  Pr. 
1382;  89  A.  D.  487;   12  L.  321. 

As  to  actions  l)etween  landlord  and  tenant  —  Counterclaim  in, 
see  32  Cent.  Dig.  col.  1243,  §  1186;  89  A.  D.  489. 

As  to  actions  relating  to  real  property- — -Counterclaim  in,  see 
89    A.    D.   487. 

As  to  counterclaim  in  action  on  contract,  see  43  Cent.  Dig. 
col.  3043,  §  28;  89  A.  D.  485. 

As  to  counterclaim  in  cases  of  tort,  see  43  Cent.  Dig.  col. 
3046,   §29;   3  A.   C.   486;   89   A.   D.   485. 

As  to  dismissal  of  action  when  counterclaim  interposed,  sec 
Kerr's  Cyc.  C.  C.  P.   §  581   and  note. 

As  to  omission  to  set  up  counterclaim  barring  subsequent 
action  thereon,  see  Kerr's  Cyc.  O.  C.  P.  S  "^f*  ;iiiil  imto  par.  S: 
43  Cent.  Dig.   col.   3294,   §  133. 

As  to  scope  and  office  of  cMJunterelaim  under  the  code,  see 
89   A.   D.   482. 

As  to  statute  of  limitations  against  counterclaim  or  recoup- 
ment, see  2  A.  C.  151;  4  A.  C.  88;  8  A.  C.  1123;  13  PL  &  Pr.  190; 
3  A.  S.   63. 
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Compensated  —  Cross-demands  deemed  —  As  to,  see  Kerr's 
Cyc.   C.  C.   P.   §440  and  note;   43  Cent.   Dig-,   col.   3283,   §126. 

Cross-complaint  — Difference  between  and  counterclaim. — 
See  Kerr's  Cyc.  C.  C.  P.   §  442  and  note. 

Dismissing  action  where  counterclaim  interposed. —  .See  Kerr's 
Cyc.  C.  C.  P.   §  581  and  note. 

Omission  to  set  up  counterclaim  prevents  future  action  there- 
on.—  See  Kerr's  Cyc.  C.  C.  P.  §439  and  note;  43  Cent.  Dig.  col. 
3294,    §  133. 

§439.  WHE\  DEFENDANT  O.IIITS  TO  SET  UP  C(»UN. 
TERCLAIM.  If  the  defendant  omits  to  set  up  a  counterclaim 
upon  a  cause  arising  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  neither 
he  nor  his  assignee  can  afterwards  maintain  an  action  against 
the  plaintiff  therefor. 

History:  Enacted  March  11,  1872:  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  134,  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  Marcli  20, 
1907,  Stats,  and  Amdts.   1907.  p.  706. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

58  C.  608,  611  (applied);  129  C.  475,  479,  62  P.  72  (construed); 
130  C.  516,  520  (erroneously  cited  for  §433),  62  P.  934,  935 
(correct  citation);   135  C.  36,  41,  66  P.  979   (construed). 

Defendant  not  bound  to  set  up  counterclaim. —  See  19  PI. 
&  Pr.  731  et  seq.;  89  A.  D.  492. 

Same  —  Failure  to  set  up  barring-  subsequent  action. —  See 
Kerr's  Cyc.  C.  C.  P.  §439;   43  Cent.  Dig.  col.   3294,     §133. 

§440.  COINTEECLAIM  >0T  BARRED  BY  DEATH  OR 
ASSIGNMENT.  When  cross-demands  have  existed  between 
persons  under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counterclaim  could  have  been 
set  up,  the  two  demands  shall  be  deemed  compensated,  so 
far  as  they  equal  each  other,  and  neither  can  be  deprived  of 
the  benefit  thereof  by  the  assignment  or  death  of  the  other. 

History:  Enacted  Marcii  11.  1872,  re-enactment  of  §48  of 
Practice  Act.  adding  last  sentence;  amended  ^larch  21,  1S74. 
Code  Amdts.   1873-4,  p.  300. 

See  Kerr's  Cyc.  C.  C.  P.  for  71   pars,  annotation. 
65   C.    322,   324,   4   P.    103    (construed);    107   C.    55,    62,    67,   40   P. 
45  (construed);  110  C.  259,  266,  42  P.  820   (referred  to).  48  P.  982. 
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983  (defendant's  demand  for  unliquidated  damages  must  be 
pleaded,  though  as  a  cross-demand);  118  C.  334,  341,  50  P.  656, 
657  (construed):  119  C.  470,  471,  474,  475,  63  A.  S.  135,  51  P.  952,  39 
L.  686  (construed):  126  C.  291,  293,  295,  58  P.  690  (construed); 
136  C.  627.  628.  69  P.  418  (applied):  (C.  Aug.  25,  1883),  33  P. 
1118,  1119  (applied);  (C.  March  26,  1894),  36  P.  381  (applied): 
151  C.  723,  730,  731,  732,  91  P.  616  (rights  of  parties  under 
this  section  are  mutual);  2  C.  A.  122,  129,  83  P.  62  (in  an 
equitable  proceeding,  court  may  render  equity  to  defendant, 
though  no  "offset"  or  "quantum  meruit"  is  pleaded):  5  C.  A. 
766,  770,  91  P.  439  (cross-demands,  how  far  to  be  deemed  com- 
pensated); 95  P.  320,  321  (this  section  gives  substantive  rights, 
enforceable  in   a  federal   court  of  equity). 

As  to  genei-al  principles  governing  equitable  set-off,  see  19 
PI.  &  Pr.  718  et  seq.;  764  et  seq.;  47  A.  S.  578;  4  1..  SHs;  7  I.. 
84;    11  L.   259. 

Same  —  Non-residence  as  ground  for  equitable  set-off. —  See 
6  A,  C.  720. 

Same  —  Statutory,   not   common-law   right. —  See   10   L.    378. 

As  to  insolvency  as  ground  for  equitable  relief  by  set-off, 
considering  subject  as  affecting  various  persons  and  classes 
of  actions,  see  19  PI.  &  Pr.  722;  74  A.  S.  579;  2  L.  273;  21  L. 
280. 

As  to  judgment  —  Set-off  of,  see  13  A.  D.  729-731;  47  A.  S.  590. 

As  to  recoupment  in  case  of  breach  of  contract,  see  19  PI. 
&  Pr.  761;  40  A.  D.  320. 

As  to  set-off  as  between  landlord  and  tenant,  see  47  A.  S. 
590. 

As  to  set-off  of  mutual  judgments,  see  13  A.  D.  729;  67  L. 
598. 

As  to  what  is  statutory  counterclaim,  see  Kerr's  Cyc.  C.  C. 
P.    §  438   and   note. 

Form  of  judgment  —  Not  necessary  before  demand  can  be 
set  off. —  85  A.  D.  151. 

Receiver  —  Effect  of  on  riglit  of  set-off. —  See  47  A.  S.  142- 
144. 

Set-oft"  of  improvements  in  action  for  withholding  property. — 
See  Kerr's  Cyc.   C.  C.  P.   §  741  and  note. 

§441.  A>SWER  M.VY  ("0>TAI\  SEVEKAL  (iKOrM)S  OF 
DEFENSE.  DEFENDANT  MAY  ANSWER  TAUT  AND  DE- 
MUK  TO  FAKT  OF  COMPLAINT.  The  defeudaut  may  set 
forth  by  answer  as  many  defenses  and  counterclaims  as  he 
may  have.  They  must  be  separately  stated,  and  the  several 
defenses  must  refer  to  the  causes  of  action  which  they  are 
intended   to   answer,    in    a   manner    by    which    they    may    be 

297 


§442  CODE    OF    CIVIL    PROCEDURE.      [Pt.  II,  Tit.  VI. 

intelligibly  distinguished.  The  defendant  may  also  answer 
one  or  more  of  the  several  causes  of  action  stated  in  the 
complaint  and  demur  to  the  residue. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  49  of 
Practice  Act,  last  sentence  added. 

See  Kerr's  Cyc.  C.  C.  P.  for  42  pars,  annotation. 

Code  .section. —  92  C.  176,  180,  28  P.  222  (referred  to);  11.5  C. 
308,  316,  46  P.  1076,  1077  (construed);  121  C.  167,  171,  53  P. 
565  (cited);  121  C.  414,  417,  53  P.  935  (construed);  129  C.  649, 
651  (erroneously  cited  for  §  941),  62  P.  259,  260  (correct  cita- 
tion); 148  C.  397,  401,  83  P.  434  (applied;  defendant  not  re- 
quired to  elect  between  two  defenses);  7  C.  A.  150,  151,  93 
P.  1035  (defendant  may  plead  as  many  defenses  as  he  has 
though  they  are  inconsistent  with  each  other);  20  Utah  241, 
58  P.   193    (construed). 

Practiee  Act  §49. —  22  C.  671,  677,  678  (construed);  28  C.  382, 
387    (construed);    43   C.    264,   268    (construed). 

Inconsistent  defenses  —  Right  to  plead. —  See  48  L.   177-210. 

§  442.  CEOSS-COMPLAIM'.  Whenever  the  defendant  seeks 
affirmative  relief  against  any  party  to  the  action,  relating  to 
or  depending  upon  the  contract  or  transaction  upon  which 
the  action  is  brought,  or  affecting  the  property  to  which  the 
action  relates,  he  may,  in  addition  to  his  answer,  file  at  the 
same  time,  or  by  permission  of  the  court  subsequently,  a 
cross-complaint.  The  cross-complaint  must  be  served  upon 
the  parties  affected  thereby,  and  such  parties  may  demur  or 
answer  thereto  as  to  the  original  complaint.  If  any  of  the 
parties  affected  by  the  cross-complaint  have  not  appeared  in 
the  action,  a  summons  upon  the  cross-complaint  must  be  is- 
sued and  served  upon  them  in  the  same  manner  as  upon  the 
commencement  of  an  original  action. 

Hi.story:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  301; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  134,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
706,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  439;  April  16,  1909,  Stats, 
and  Amdts.    1909,  ch.    629. 

See  Kerr's  Cyc.  C.  C.  P.  for  119  pars,  annotation. 
57    C.    588,    589,    592,    593    (cited);    57    C.    646,    647    (applied);    58 
C.    239,  240    (applied);    64   C.    513,  514,    2   P.    399,  400    (construed); 
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68  C.  277,  280,  9  P.  157,  159  (applied);  69  C.  616,  618,  619,  11  P. 
456,  457.  458  (applied);  71  C.  142,  149,  11  P.  856,  859  (applied); 
74  C.  489,  492,  5  A.  S.  460,  16  P.  248,  249  (referred  to);  81  C. 
182,  188,  15  A.  S.  38,  22  P.  648  (construed);  82  C.  413,  416,  22  P. 
1140,  1141  (construed);  83  C.  589,  599,  23  P.  1102,  1105  (cited); 
84  C.  585,  587,  589,  24  P.  308.  309,  598,  599  (construed);  87  C. 
151,  153,  25  P.  270  (construed):  87  C.  256,  264,  22  A.  S.  243,  25 
P.  407,  409  (construed);  91  C.  552,  554,  27  P.  860,  861  (con- 
strued); 109  C.  107,  110,  38  P.  48,  41  P.  793  (applied),  38  P. 
894,  895  (applied  in  action  to  recover  buildings  removed  from 
plaintiff's  land);  112  C.  646,  651,  44  P.  1086  (referred  to);  119 
C.  429,  433,  51  P.  630,  632  (construed  with  other  sections  in  ac- 
tion to  quiet  title):  120  C.  54,  57,  58,  52  P.  125  (construed); 
122  C.  244,  249,  54  P.  823  (construed);  125  C.  656,  660,  58  P. 
258  (cross-complaint  to  quiet  title);  126  C.  57,  60,  58  P.  318 
(construed);  126  C.  315,  318,  58  P.  817  (construed);  126  C.  591, 
594,  77  A.  S.  209,  59  P.  36  (construed);  127  C.  612,  615,  617, 
621,  60  P.  165  (construed);  130  C.  27,  44,  62  P.  386,  387  (ap- 
plied); 135  C.  41,  44,  67  P.  38  (applied);  136  C.  313,  315,  68  P. 
975  (construed);  136  C.  507,  509,  69  P.  235  (applied):  136  C.  533, 
535,  69  P.  248  (construed):  138  C.  308,  317,  71  P.  354,  355  (con- 
strued): 140  C.  495,  498,  74  P.  40  (applied):  141  C.  471,  474,  75 
P.  60  (applied);  142  C.  201,  206,  75  P.  767  (construed);  142  G. 
419,  420,  421,  76  P.  50  (construed);  144  C.  724,  729,  78  P.  290 
(construed);  145  C.  565,  570,  79  P.  171  (construed);  148  C.  457, 
469,  83  P.  1003  (objections  to  cross-complaint,  when  too  late  on 
appeal):  3  C.  A.  345,  346,  85  P.  164  (filing-  of  cross-complaint 
without  objection  from  plaintiff,  effect  of);  4  C.  A.  298,  301, 
87  P.  1104  (applied  where  affirmative  relief  was  sought  in  eject- 
ment, and  showing  when  a  cross-complaint  is  especially  proper). 

As  to  dismissing  action — Where  cross-complaint  filed. —  See 
Kerr's  Cyc.  C.  C.  P.  §  581  and  note;  5  PI.  &  Pr.  684. 

As  to  essential  elements  of  complaint,  see  Kerr's  Cyc.  C.  C. 
P.  §  426  and  note. 

As  to  introduction  of  new  parties  by  cross-bill,  see  83  A.  D. 
253. 

As  to  nature  and  objects  of  cross-bills,  see  5  PI.  &  Pr.  628- 
637;  83  A.  D.  251-254. 

As  to  "new  parties,"  see  Kerr's  Cyc.  C.  C.  P.  S  442  note  pars. 
77-80. 

As  to  new  parties,  generally,  and  how  jurisdiction  over  them 
may  be  acquired,  see   50  A.   S.   738. 

Compensated  —  C'ross-demamis  deemed. —  See  Kerr's  Cyc.  C.  C. 
P.  §  440  and  note;  43  Cent.  Dig.  col.  3283,  S  126. 

Divorce  —  Counterclaim  in  action  of. —  See  81   A.  D.  487. 
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CHAPTER    V. 

DEMURRER    TO    ANSWER. 

§  443.     When   plaintiff  may  demtir   to  answer. 
§  444.     Grounds   of   demurrer. 

§443.     WHEN    PLAINTIFF    MAY    DEMUR    TO    ANSWER. 

The  plaintiff  may  within  ten  days  after  the  service  of  the 
answer  demur  thereto,  or  to  one  or  more  of  the  several 
defenses    or    counterclaims   set   up    therein. 

History:  Enacted  March  11,  1872,  founded  upon  §  50  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  301: 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  134,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  20,   1907,  Stats,  and  Amdts.  1907,  p.  706. 

'  See  Kerr's  Cyc.   C.  C.  P.  for  7  pars,  annotation. 

Code  section — 109  C.  437,  443,  42  P.  557,  558  (construed); 
1-10  C.  150,  152,  52  A.  S.  70,  42  P.  576  (cited);  119  C.  526,  529, 
51  P.  848   (construed). 

Practice  Act  §50 — 28  C.  295,  297  (referred  to);  30  C.  560, 
564  (motions  to  be  heard  in  term);  34  C.  153,  161  (motion  to 
strike,  when  proper);  38  C.  584,  585  (cited);  98  C.  415,  417,  33 
P.  270  (construed  with  §  453;  omission  and  substitution  of 
words  considered). 

As  to  admissions  by  demurrer  to  complaint,  see  Kerr's  Cyc. 
C.  C.  P.  §  431  and  note  pars.  83-93. 

As  to  demurrer  to  coinplaint,  see  Kerr's  Cyc.  C.  C.  P.  §  430 
and  note. 

As  to  extending  time  to  demurrer,  see  Kerr's  Cyc.  C.  C.  P. 
%  1054   and  note. 

As  to  form  and  sufficiency  of  demurrer  to  answer,  see  Kerr's 
Cyc.  C.  C.  P.  §  444  and  note  pars.   9-21. 

As  to  scope  of  inquiry  on  demurrer  to  complaint,  see  Kerr's 
Cyc.  C.  C.  P.  S  431  and  note  pars.   94-106. 

As  to  service  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  465  and 
note. 

As  to  waiver  of  demurrer  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
§  444  and  note  pars.   24,  25. 

As  to  waiver  of  objections  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
§  444   and  note  pars.   27-32. 

As  to  when  time  to  answer,  on  overruling  demurrer,  begins 
to  run,  see  Kerr's  Cyc,  C.  C.  P.   §  476  and  note. 
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§  444.  GROl  XDS  OF  DEMIKKER.  The  demurrer  may  be 
taken  upon  one  or  more  of  the  following  grounds: 

1.  That  several  causes  of  counterclaim  have  been  improp- 
erly joined,  or  not  separately  stated; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim; 

3.  That  the  answer  is  ambiguous; 

4.  That  the  answer   is   unintelligible;    or 

5.  That  the  answer  is  uncertain. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  Marcli  20, 
1907,  Stats,  and  Amdts.  1907,  p.  707. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

68  C.  348,  349,  9  P.  305,  306  (construed);  87  C.  399,  405,  25  P. 
497,    498    (applied);    119   C.    526,   529,    51   P.    848    (construed). 

As  to  admission  by  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  S  443 
and  note  par.   4. 

As  to  disposal  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §  443  and 
note  pars.  5,  6. 

As  to  grounds  of  demurrer  to  complaint,  see  Kerr's  Cyc.  C. 
C.  P.  §  430  and  note  pars.  6-67. 

As  to  scope  of  inquiry  on  demurrer  to  answer,  see  Kerr's 
Cyc.  C.  C.  P.  §  443  and  note  par.   7. 

As  to  sufficiency  of  demurrer  to  complaint,  see  Kerr's  Cyc. 
C.   C.  P.   §  431   and  note  pars.   4-48. 

As  to  waiter  of  demurrer  to  complaint,  see  Kerr's  Cyc.  C.  C. 
P.   §  434  and  note  pars.  60-68. 

As  to  waiver  of  objections  to  complaint,  see  Kerr's  Cyc.  C. 
C.  P.  §  434  and  note  pars.  2-59. 

CHAPTER    VI. 
VERIFICATION  OF  PLEADINGS. 

S  446.     Verification    of  pleadings. 

S  447.  Copy  of  written  instrument  contained  in  loiiiplaint  ad- 
mitted, unless  answer  is  verilied. 

§  448.  When  defense  is  founded  on  written  instrument  set  out 
in  answer,  its  execution  admitted,  imless  denied  by 
plaintiff  under  oath. 

§  449.  Exceptions  to  rule«  prescribed  b.\-  two  preceding  sec- 
tions. 

M4«.  YERIFH  ATI()\  OF  rLE.VDIXJS.  Every  pleading 
must  be  subscribed  by  the  party  or  his  attorney;  and  when 
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the  complaint  is  verified,  or  when  the  state,  or  any  officer 
of  the  state,  in  his  official  capacity,  is  plaintiff,  the  answer 
must  be  verified,  unless  an  admission  of  the  truth  of  the 
complaint  might  subject  the  party  to  a  criminal  prosecution, 
or,  unless  an  officer  of  the  state,  in  his  official  capacity,  is 
defendant. 

[AffidaTit  of  yerificatiou— What  to  contain  and  by  Tvliom 
made.]  In  all  cases  of  a  verification  of  a  pleading,  the  affi- 
davit of  the  party  must  state  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which  are  [t]herein 
stated  on  his  information  or  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true;  and  where  a  pleading  is  veri- 
fied, it  must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  has  his  office, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  the  attorney  or  other  person  verify- 
ing  the   same. 

When  the  pleading  is  verified  by  the  attorney,  or  any  other 
person  except  one  of  the  parties,  he  must  set  forth  in  the 
affidavit  the  reasons  why  it  is  not  made  by  one  of  the  par- 
ties. 

[Verification  by  corporation  —  How  made.]  When  a  cor- 
poration is  a  party,  the  verification  may  be  made  by  any 
officer  thereof. 

[When  complaint  need  not  be  verified.]  When  the  state,  or 
any  county  thereof,  or  any  officer  of  the  state,  or  of  any 
county  thereof,  in  his  official  capacity  is  plaintiff,  the  com- 
plaint need  not  be  verified. 

History:  Enacted  March  11,  1S72,  founded  upon  §S  51,  52.  55 
of  Practice  Act;  amended  by  Code  Commission.  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act  held  unconstitutional, 
see  liistory,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  707. 

See  Kerr's  Cyc.  C.  C.  P.   for  53  pars,  annotation. 

Code  section. —  8  P.  66,  68  (cited);  52  C.  171,  182  (referred 
to);  58  C.  39,  40,  41  (construed  and  applied);  60  C.  372,  375 
(construed  with  section  1175);  65  C.  336,  337,  338,  339,  4  P. 
197  (construed);  68  C.  407,  410,  9  P.  720,  721  (referred  to);  72 
C.    86,    88,   13   P.    158,   159    (referred   to   and   applied);    78   C    118, 
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121,  122,  20  P.  297,  299  (construed  and  applied);  80  C.  57,  60, 
22  P.  74,  75  (referred  to);  83  C.  561,  562,  23  P.  797  (construed); 
98  C.  30,  33,  32  P.  807  (construed);  106  C.  574,  579.  39  P.  1067 
(construed);  113  C.  168,  171,  45  P.  258  (cited);  114  C.  466,  475, 
476,  46  P.  383  (construed);  124  C.  112,  115,  56  P.  779  (construed); 
128  C.  327,  328,  60  P.  846  (construed  and  applied);  128  C.  581, 
584,  61  P.  174  (construed);  138  C.  155,  158,  71  P.  510  (one  of 
two  defendants  may  verify  an  answer  but  it  must  be  done  by 
affidavit);  138  C.  445,  447,  71  P.  498  (construed);  147  C.  490, 
494,  82  P.  51  (this  section  applied  solely  to  pleadinjrs  in  ac- 
tions and  proceedings:  a  claim  of  lien   is  not  sucii  a  pleading). 

Civil  Practice  Act  §§51,  52  and  55. —  9  C.  422,  423  (construed); 
19  C.   28,  34,  39,  40   (construed);  33  C.  208,  211    (construing  §55). 

As  to  admission  by  failure  to  verify  answer  denying  execution 
and  genuineness  of  instrument  sued  on,  see  Kerr's  Cyc.  C.  C.  1'. 
§  447  and  note. 

As  to  admissions  by  failure  to  answer,  see  Kerr's  Cyc.  C.  C. 
P.  §  462  and  note. 

As  to  attorney's  po\^er  to  bind  client,  see  Kerr's  Cyc.  C.  C. 
P.  §  283  and  note. 

As  to  general  denial  in  verified  answer,  see  Kerr's  Cyc.  C.  C. 
P.  §  437  and  note. 

As  to  necessity  of  signing  complaint  in  justices'  court,  see 
Kerr's  Cyc.   C.  C.   P.   §  853  and  note. 

As   to   scope,   nature,  and   effect  of   verification,    see   13   L.    267. 

As  to  setting  up  inconsistent  defenses  in  verified  answer,  see 
Kerr's  Cyc.  C.  C.   P.   §  437  and  note. 

As  to  verification  —  In  proceedings  for  disbarment,  see  Kerr's 
Cyc.  C.  C.  P.  §  290  note  pars.  3,  4;  §  291  note  par.  2. 

Same  —  To  be  made  on  information  "or"  belief  not  "and" 
belief,  as  erroneously  stated  in  128  C.  581,  584,  61  P.  174. 

§447.  COPY  OF  WIUTTEX  INSTRUMENT  CONTAINED 
IN  COMPLAINT  ADMITTED,  UNLESS  ANSWER  IS  VERI- 
FIED. When  an  action  is  l)roui?ht  upon  a  written  instru- 
ment, and  the  complaint  contains  a  copy  of  such  instrument, 
or  a  copy  is  annexed  thereto,  the  genuineness  and  due  execu- 
tion of  such  instrument  are  deemed  admitted,  unless  the 
answer  denying  the  same  be  verified. 

HlMtory:  Enacted  March  11,  1S72.  re-enactment  of  §5."?  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 
Code    section. —  71    C.    393,    394,    12    P.    280,    281    (applied);    74 
C.    409,   411,    H;    p.    226,   227    (applied);    80    C.    611.    613,   22    P.    327, 
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328  (referred  to);  82  C.  502.  505,  506,  23  P.  50,  51,  227  (referred 
to  and  applied);  (C.  Feb.  8,  1893),  32  P.  168,  169  (applied); 
127  C.  26,  29,  59  P.  139  (applied);  128  C.  327,  328,  60  P.  846  (ap- 
plied): 130  C.  100.  103.  f.2  P.  267  (cited);  135  C.  674,  677,  68  P. 
112  (referred  to);  143  C.  131,  134,  76  P.  898  (referred  to); 
146  C.  690,  694,  81  P.  25  (applied);  116  F.  832,  837  (applied  to 
bonds  and  coupons). 

Practice  Act  §53. —  1  C.  158,  159  (construed);  1  C.  193,  196 
(construed);  1  C.  410,  411  (construed);  4  C.  201,  202  (construed); 
6  C.  1,  7  (applied);  13  C.  62,  68,  69,  73  A.  D.  569  (applied);  18  C. 
390,  391  (construed);  32  C.  82,  88  (applied);  38  C.  560,  562  (con- 
.strued). 

As  to  what  execution  of  instrument  includes,  see  Kerr's  Cyc. 
C.  C.  P.  §  448  and  note  par.   8;  3  W.  &  P.   2558-2561. 

As  to  what  is  genuineness  of  instrument,  see  Kerr's  Cyc.  C. 
C.  P.  §  448  and  note  pars,  9,  10;  4  W.  &  P.  3082. 

S448.  >VKE>  DEFENSE  IS  FOUNDED  0>  WRITTEN 
nSTRlMEXT  SET  OUT  IX  ANSWER,  ITS  EXECITI0> 
ADMITTED,  UNLESS  DENIED  BY  PLAINTIFF  UNDER 
OATH.  When  the  defense  to  an  action  is  founded  on  a  written 
instrument,  and  a  copy  thereof  is  contained  in  the  answer,  or 
is  annexed  thereto,  the  genuineness  and  due  execution  of  such 
instrument  are  deemed  admitted  unless  the  plaintiff  file  with 
the  clerl<,  within  ten  days  after  receiving  a  copy  of  the  answer, 
an  affidavit  denying  the  same,  and  serve  a  copy  thereof  on  the 
defendant. 

History:  Enacted  March  11,  1S72,  founded  upon  §  54  of  Prac- 
tice Act;  amended  March   24,  1874,  Code  Amdts.  1873-4,  p.   301. 

See  Kerr's  Cyc.   C.   C.  P.   for  25   pars,   annotation. 

Code  section — 60  C.  628,  630  (applied);  66  C.  87,  88,  91,  92, 
4  P.  1058  (applied);  73  C.  273,  275,  276,  15  P.  430,  431  (con- 
strued); 80  C.  611,  613,  22  P.  327,  328  (referred  to);  82  C.  502, 
505,  506,  23  P.  50,  227  (referred  to  and  applied);  (C.  Nov.  10, 
1893),  34  P.  724,  725  (applied);  104  C.  570,  581,  582,  43  A.  S.  134, 
38  P.  414,  32  L.  595  (construed);  108  C.  359,  361,  362,  41  P. 
473  (construed);  (C.  Sept.  27,  1895),  41  P.  1036  (construed); 
110  C.  198,  200,  203,  42  P.  640  (construed  and  applied);  (C.  Oct. 
6,  1896),  46  P.  299,  300  (applied);  119  C.  429,  431,  432,  51  P.  630 
(construed);  122  C.  569,  570,  571,  55  P.  423  (construed);  122 
C.  669,  675,  55  P.  689  (referred  to);  125  C.  198,  199,  200,  57  P. 
891  (construed  and  applied);  128  0.  422,  424,  425,  427,  61  P. 
72    (construed  and   applied);    130   C.    100,   103,   62   P.    267    (cited); 
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135  C.  674,  677,  68  P.  112  (construed);  143  C.  131,  134,  76  P. 
y89  (referred  to);  150  C.  629,  636,  89  P.  610  (applied  to  a  written 
contract  set  up  in  the  answer);  152  C.  523,  527,  93  P.  79  (ap- 
plied to  genuineness  and  due  execution  of  deeds  in  action  to 
quiet  title);  5  C.  A.  722,  724,  91  P.  347  (applied  to  check  paid 
in  full  of  all  demands,  in  action  for  services  of  architect);  6 
C.  A.  507,  513,  92  P.  509  (applied  to  receipt  and  release  pleaded 
in  action  on  subscription  to  corporate  stock);  6  C.  A.  479,  480, 
92  P.  519  (what  explanatory  letter  is  not  an  instrument  upon 
which   defense   is  founded). 

I'raetioe  Act   §54 49   C.   38,   40    (construed). 

S44{f.  EXCEPTIONS  TO  RULES  PRESCRIBED  BY  TWO 
PRECEDING  SECTIONS.  Hut  the  execution  of  the  instru- 
ment mentioned  in  the  two  preceding  sections  is  not  deemed 
admitted  by  a  failure  to  deny  the  same  under  oath,  if  the 
party  desiring  to  controvert  tlie  same  is,  upon  demand,  refused 
an  inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attorney, 
and  filed  with  the  papers  in  the  case. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.).  p.   111. 

As  to  order  for  inspection  of  writing,  see  post  §  1000  and  note: 
16  Cent.   Dig.   col.   2160,  §§132-134;   6   PI.   &  Pr.   809;   31    L.   169. 


CHAPTER  VII. 

GENERAL,  RULES  OF  PLEADTNO. 

§  452.  Pleadings  to  he  liberally  construed. 

§  453.  Sham  and  irrelevant  answers,  etc.,   may  be  slrioken   out. 

§  454.  How   to  state   an    account   in  pleadings. 

§  455.  Description   of  real  property  in   a  pleading. 

§  4  56.  Judgments,  how  pleaded. 

S  457.  Conditions  precedent,   how   to  be  pleaded. 

§  458.  Statute  of  limitations,   how  pleaded. 

§  459.  Private  statutes,   how  pleaded. 

§  460.  Libel  and  slander,  how  stated  in  cnniplnint. 

§  461.  Answer  in   such   cases. 

S  462.  Allegations  not  denied,   when   to  be  deemed   true.     When 

be   deemed   controverted. 

§  4G3.  A  material   allegation    defined. 
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§  464.     Supplemental    complaint   and   answer. 

§465.     Pleading's    subsequent    to    complaint    must    be    filed    and 
served. 

§  452.     PLEADINGS  TO  BE  LIBERALLY  CONSTRUED.    In 

the  construction  of  a  pleading,  for  the  purpose  of  determining 
its  effect,  its  allegations  must  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties. 

History  Enacted  March  11,  1872,  re-enactment  of  §  70  of 
Practice   Act. 

See  Kerr's  Cyc.  C.  C.  P.   for  52  pars,  annotation. 

C'oile  seetiou. —  56  C.  89,  90,  91  (construed  and  applied);  88 
C.  184,  194,  26  P.  Ill,  114  (applied);  103  C.  280,  286,  37  P.  186 
(applied);  105  C.  254,  257,  38  P.  892  (applied);  130  C.  492,  496. 
80  A.  S.  147,  62  P.  829  (applied);  135  C.  46,  48,  66  P.  985  (cited); 
136  C.  70,  71,  68  P.  323  (cited);  149  C.  35,  39,  84  P.  657  (applied 
to  complaint  by  servant  for  alleged  negligence  of  his  em- 
ployer). 

Practice  Act  §  70. —  28  C.  673,  680,  683,  684  (construed  and 
applied);  32  C.  176,  191,  192  (construed);  39  C.  169,  175  (applied). 

As  to  construction  of  pleadings,  see  39  Cent.  Dig.  col.  117, 
§§  66-75;   3  A.  C.  847;  4  A.  C.   1085;  57  A.  D.  549. 

§453.  SHAM  AND  IRRELEVANT  ANSWERS,  ETC.,  MAY 
BE  STRICKEN  OUT.  Sham  and  irrelevant  answers,  and  irrel- 
evant and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

History:  Enacted  March  11,  1872,  founded  upon  §§  50.  57  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C..P.  for  102  pars,  annotation. 

Code  section. —  53  C.  255,  259  (construed  and  applied):  57  C. 
285,  287,  292  (construed);  65  C.  340,  342,  4  P.  195  (referred  to); 
30  P.  1107  (what  reptitious  facts,  though  not  stricken  out  of  a 
so-called  cross-complaint,  do  not  prejudice  plaintiff's  case); 
98  C.  415,  417,  418.  33  P.  270  (construed):  100  C.  429,  433.  ZA 
P.   1089    (referred   to);   112  C.   171,    173,   44   P.   483    (applied). 

Practice  Act  §57. —  8  C.  363,  369  (referred  to);  10  C.  22,  29, 
70  A.  D.  692  (construed);  30  C.  560,  561,  564  (construed);  34 
C.  153,  161  (construed);  35  C.  634,  646,  95  A.  D.  152  (construed  and 
applied). 

As  to  effect  of  striking  out  answer  as  sham,  see  72  A.  D.   526. 
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As  to  effect  of  verification  on  frivolous  or  sham  pleadings, 
see  70  A.  D.  637. 

As  to  grounds  of  motion  to  strike  out,  see  Kerr's  Cyc.  C.  C. 
P.  §  453  note  pars.  80-97. 

As  to  inconsistency  as  ground  for  striking  out  answer,  sec 
Kerr's  Cyc.  C.  C.  P.  §  441  and  note. 

As  to  sham  answer  —  Wliat  is,  see  7  W.  &  P.  6472;  70  A.  I). 
635;   72   A.   D.    521,   525. 

As  to  striking  answer  from  file  because  not  filed  in  time, 
see   Kerr's  Cyc.   C.   C.   P.   §  585   and   note. 

As  to  striking  out  answer  and  cross-complaint  on  dismissal 
of  action,  see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note. 

As  to  striking  out  unveriiied  answer,  see  Kerr's  Cyc.  C.  C. 
P.  §  446  and  note  par.   23. 

As  to  what  constitutes  frivolous  answer,  see  4  W.  &  P.  2980; 
70  A.  D.  635. 

Same  —  Distinguished  from  sham  answer. —  See  4  W.  &  P.  2980. 

§  454.     HOW  TO  STATE  AN  ACTOUNT  I>  PLEADINGS.    It 

is  not  necessary  for  a  party  to  set  forth  in  a  pleadins  the 
items  of  an  account  therein  alleged,  but  he  must  deliver  to  the 
adverse  party  within  five  days  after  a  demand  thereof  in 
writing,  a  copy  of  the  account,  or  be  precluded  from  giving 
evidence  thereof.  The  court  or  judge  thereof  may  order  a  fur- 
ther account  when  the  one  delivered  is  too  general,  or  is  de- 
fective in  any  particular. 

History:  Enacted  March  11,  1872.  re-enactment  of  §56  of 
Practice  Act;  amended  March  9.  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.   2. 

See   Kerr's   Cyc.   C.   C.   P.    for   40   pars,   annotation. 

forte  Mei-tion. —  70  C.  560,  562.  12  P.  467  (cited):  7  1  C.  fiO.  64. 
73,  76,  77,  15  P.  371,  372,  377,  378  (construed);  77  C.  184,  186, 
19  P.  278,  279  (applied);  77  C.  410,  413,  19  P.  698.  700  (applied); 
82  C.  144,  151,  23  P.  139,  142  (referred  to);  84  C.  181,  182,  184, 
23  P.  1097,  1099  (construed),  24  P.  272,  276  (applied);  90  C.  427, 
435,  27  P.  275,  277  (construed);  96  C.  669,  671,  31  P.  1124  (bill 
of  particulars  may  properly  be  demanded  when);  97  C.  66, 
68,  31  P.  836  (applied);  103  C.  550,  555,  37  P.  504  (cited);  104 
C.  464,  466,  38  P.  199  (applied);  110  C.  687,  692,  43  P.  391  (con- 
strued); 114  C.  34,  38,  45  P.  998  (applied);  123  C.  84,  87,  55  P. 
761  (cited),  56  P.  466  (construed);  135  C.  401,  407.  67  P.  499, 
500  (construed  and  applied);  141  C.  599,  601,  75  P.  162  (con- 
strued); 5  C.  A.  1,  4,  89  p.  619  (purpose  of  section). 
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Practice  Act  §56. — 17  C.  279,  281  (construed  and  applied); 
32  C.  634,  637,  91  A.  D.  598   (applied). 

As  to  amendment  of  bill  of  particulars,  see  39  Cent.  Dig. 
col.  2369,  §§  986-992;  3  PI.  &  Pr.   537;  51  A.  S.  420. 

§  455.  DESCRIPTION  OF  REAL  PROPERTY  IN  A  PLEAD- 
ING. In  an  action  for  tlae  recovery  of  real  property,  it  must 
be  described  in  the  complaint  with  such  certainty  as  to  enable 
an  officer,  upon  execution,  to  identify  it. 

Hi-story:  Enacted  March  11,  1872.  founded  upon  §  58  of  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.   for  20  pars,  annotation. 

Practice  Act  §58. —  6  C.  155,  156  (construed);  19  C.  300,  301 
(construed);  30  C.   560,  565    (construed). 

As  to  correction  of  mistake  in  description  of  land  in  com- 
plaint, see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 

§  456.  JUDGMENTS,  HOW  PLEADED.  In  pleading  a  judg- 
ment or  other  determination  of  a  court,  officer,  or  board,  it  is 
not  necessary  to  state  the  facts  conferring  jurisdiction,  but 
such  judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  59  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

Code  section. —  47  C.  488,  512  (applied);  52  C.  407.  410  (con- 
strued and  applied);  57  C.  389,  391  (construed);  59  C.  444,  451 
(construed);  65  C.  283,  284,  3  P.  890  (applied);  65  C.  423,  424, 
4  P.  529  (cited);  66  C.  572,  573,  6  P.  492  (erroneously  cited  as 
§457);  71  C.  254,  259,  12  P.  67,  70  (applied);  77  C.  184,  189,  19  P. 
278,  280  (applied);  90  C.  368,  369,  27  P.  296,  297  (construed);  92  C. 
296,  334.  335,  27  A.  S.  106,  28  P.  272,  282,  675,  14  L.  755  (ap- 
plied); 93  C.  108,  110,  28  P.  854  (pleading  of  judg-ment,  when 
sufficient);  97  C.  8,  9,  31  P.  625  (construed);  99  C.  214,  215,  33 
P.  799  (construed  and  applied),  33  P.  1117,  1118  (applied),  35 
P.  1017,  1018  (construed);  118  C.  413,  420,  50  P.  546,  547  (ap- 
plied); 118  C.  680,  682,  50  P.  845  (construed);  121  C.  26,  28,  53 
F.  400  (construed);  124  C.  14,  18,  56  P.  624  (construed),  59  P. 
202,  203  (construed  —  this  part  of  opinion  omitted  from  126  C. 
G70,   77   A.   S.    217);    127   C.    578,   580.    60   P.    164    (applied);    128   C. 
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394,  397,  60  P.  979  (applied);  138  C.  223,  230,  71  P.  337,  338  (con- 
strued); 139  C.  53,  57,  60,  72  P.  445  (construed);  152  C.  746,  748, 
94  P.  601  (allegation  that  appointment  was  "duly  made"  is 
equivalent  to  what);  7  C.  A.  534,  543,  94  P.  858  (order  grant- 
ins  franchise  is  properly  pleaded,  how). 

Practice  Act  §59.-35  C.  441,  448  (cited);  38  C.  596,  601  (cited). 

As  to  judgment  being  estoppel,  see  Kerr's  Cyc.  C.  C.  P.  §  1908 
and  note. 

As  to  pleading  .iudgment.  see   4   Ti.   fiSS. 

As  to  pleading  judgment  of  inferior  court,  see  27  A.  D.  144. 

As  to  pleading  judgment  of  superior  court  in  probate  matters, 
see  Kerr's  Cyc.  C.   C.  P.   §  456  note  pars.   32-38. 

As  to  sufficiency  of  allegations  as  to  orders  of  board  of  su- 
pervisors, see  Kerr's  Cyc.  C.  C.  P.   §  456  note  pars.   14-17. 

§  457.   rONDITIONS  PRECEDENT,  HOW  TO  BE  I'LE.VDED. 

In  pleading  the  performance  of  conditions  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  showing  such  per- 
formance, but  it  may  be  stated  generally  that  the  party  duly 
performed  all  the  conditions  on  his  part,  and  if  such  allega- 
tions be  controverted,  the  party  pleading  must  establish,  on 
the  trial,  the  facts  showing  such  performance. 

History:  Enacted  March  11,  1872,  re-enactment  of  §60  of 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  18  pars,  annotation. 

Code  section —  66  C.  572,  573,  6  P.  492  (cited  by  mistake  for 
M56  ante);  75  C.  633,  638,  17  P.  925,  928  (construed);  76  C.  29, 
41,  18  P.  90  (referred  to);  78  C.  181,  184,  185,  20  P.  408,  410 
(construed  and  applied);  82  C.  286,  337  (applied  —  erroneously 
cited  as  §475),  16  A.  S.  116,  6  L.  756,  22  P.  910,  1046,  1052  (cor- 
rect citation);  87  C.  489.  498,  25  P.  696  (applied);  89  C.  170, 
174,  23  A.  S.  455,  26  P.  762.  763  (applied);  123  C.  88,  91,  55  P. 
S02  (construed);  133  C.  29,  31,  65  P.  138  (construed);  139  C. 
593,  595,  73  P.  452  (applied);  141  C.  667,  672,  75  P.  298  (ap- 
plied): 148  C.  660.  662,  84  P.  182  (distinction  between  conditions 
precedent,  and  essence  of  cause  of  action  or  defense);  2  C. 
A.  36,  38,  83  P.  79  (applied  to  action  on  a  builder's  contract  and 
to  enforce  a  mechanic's  lien);  4  C.  A.  361,  367,  88  P.  287  (distinc- 
tion between  condition  precedent  and  implied  obligation  added 
to  contract  by  construction  of  law);  82  F.  806,  867  (this  sec- 
tion does  not  relieve  plaintiff  from  necessity  of  alleging  what 
facts  in   suit  against  surety  conrpany  on   indemnity   bond). 

Practice  Act  §  «0. — 6  C.  258,  263,  65  A.  D.  511  (applied);  25  C. 
300,  303  (construed);  35  C.  441,  448  (construed);  36  C.  168,  177 
(applied  In  dls.  op.);  47  C.  416,  431   (applied). 
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As  to  conditions  precedent,  see  Kerr's  Cyc.  C.  C.  §  1436  and 
note;  also  ante  §  426,  note. 

Same  —  Necessity  of  pleading. —  See  Kerr's  Cyc.  C.  C.  S  1'139 
and  note  pars.  35-45. 

Same — -Pleading  in  actions  on  insurance  policies. —  See  Kerr's 
Cyc.   C.   C.   §  2610  and  note  pars.   22-29. 

Same  —  Pleading  conditions  precedent  in  agreement  to  sell 
land. —  See  Kerr's  Cyc.  C.  C.  §  1731  and  note  pars.   80-84,  88,  116. 

Same  —  Sufficiency  of  pleading  conditions  precedent  —  In  gen- 
eral.—  See  Kerr's  Cyc.  C.   C.   §1439  and  note  pars.   35-45. 

§  458.     STATUTE  OF  LIMITATIONS,  HOW  PLEADED.     In 

pleading  the  statute  of  limitations  it  is  not  necessarj'^  to  state 
the  facts  showing  the  defense,  but  it  may  be  stated  generally 
that  the  cause  of  action  is  barred  by  the  provisions  of  section 

(giving  the  number  of  the  secton  and  subdivision  thereof, 

if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil  Procedure; 
and  if  such  allegation  be  controverted,  the  party  pleading 
must  establish,  on  the  trial,  the  facts  showing  that  the  cause 
of  action  is  so  barred. 

History:      Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

56  C.  374,  381  (construed),  4  P.  632,  633  (applied);  68  C.  348, 
351,  352,  9  P.  305  (construed  and  applied);  72  C.  75,  76,  13  P. 
401  (construed);  72  C.  598,  600,  14  P.  379,  381  (applied);  73  C. 
420,  421,  15  P.  34  (applied);  95  C.  184,  194,  27  P.  30,  31.  30  P. 
213,  16  L.  646  (construed);  29  P.  780,  781  (applied  in  action  to 
enjoin  diversion  of  water),  32  P.  565,  566  (construed);  116  C. 
56,  59,  47  P.  877  (construed);  120  C.  156,  162,  47  P.  874,  52  P. 
302,  40  L.  350  (applied):  124  C.  442,  449,  57  P.  457  (applied): 
135  C.  608,  610,  67  P.  1052  (construed);  148  C.  669,  675,  113  A.  S. 
324,  84  P.  155  (applied  to  advancements  made  by  mortgagee 
to  discharge  paramount  liens);  1  C.  A.  718,  722,  82  P.  1060  (ap- 
plied in  action  against  foreign  corporation). 

As  to  matter  in  avoidance  or  denial  of  statute  of  limitations 
being  deemed  pleaded,  see  Kerr's  Cyc.  C.  C.  P.  §  462  and  note 
pars.  60,  61. 

As  to  pleading  statute  of  limitations  in  demurrer,  see  Kerr's 
Cyc.  C.  C.  P.  §  431  and  note  pars.  16,  41-43,  59. 

As  to  statute  of  limitations  in  bar  of  counterclaim  being 
deemed  pleaded,  see  Kerr's  Cyc.  C.  C.  P.  §  462  and  note  pars. 
55,   56. 

As  to  waiver  of  statute  of  limitations  by  failure  to  set  it 
up  in  demurrer  or  answer,  see  Kerr's  Cyc.  C.  C.  P.  §  434  and 
note  pars.   52,   53. 
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8  45y.  PRIVATE  STATUTE,  HOW  PLEADED.  In  pleading 
a  private  statute,  or  an  ordinance  of  a  county  or  municipal 
corporation,  or  a  right  derived  therefrom,  it  is  sufficient  to 
refer  to  such  statute  or  ordinance  by  its  title  and  the  day  of 
its  passage.  In  pleading  the  performance  of  conditions  prece- 
dent under  a  statute  or  an  ordinance  of  a  county  or  municipal 
corporation,  or  of  a  right  derived  therefrom,  it  is  not  necessary 
to  state  the  facts  showing  such  performance,  but  it  may  be 
stated  generally  that  the  party  duly  performed  all  the  condi- 
tions on  his  part  required  thereby;  if  such  allegations  be  con- 
troverted the  party  pleading  must  establish  on  the  trial  the 
facts  showing  such  performance. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  S  61  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  135,  act  held  unconstitutional,  see 
history,  §5  ante:  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   707. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  .section. —  95  C.  311,  315,  30  P.  550  (construed);  126  C. 
226,  229,   58   P.   530    (construed  and  applied). 

Practice  Act  §01. — 1  C.  167,  177  (miscited  for  §71  Practice 
Act). 

As   to   pleading   ordinances,  see   brief   35   L.    226. 

As  to  pleading  private  statute  and  ordinance  in  criminal 
prosecution,  see  Kerr's  Cyc.  Pen.  C.   §  963  and  note. 

§460.  LIBEL  AND  SLANDER,  HOW  STATED  IN  COAI- 
PL.VINT.  In  an  action  for  libel  or  slander,  it  is  not  necessary 
to  state  in  the  complaint  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose;  but  it  is  suffi- 
cient to  state,  generally,  that  the  same  was  published  or 
spoken  concerning  the  plaintiff;  and  if  such  allegation  be  con- 
troverted, the  plaintiff  must  establish,  on  the  trial,  that  it  was 
so  published  or  spoken. 

History:  Enacted  March  11,  1872,  re-enactment  of  §62  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 
folic  section. —  57   C.   576,    578    (construed);    fiC   C.   (i77,   078,   679. 
6   P.    863    (applied):    93   C.    59,   64,    67,    73,    28   P.    845,    846,    847,    849 
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(construed);  122  C.  58,  61,  54  P.  389  (construed);  132  C.  224, 
226,  64  P.  290  (cited);  146  C.  616.  620  (applied  in  action  for 
libel),  80  P.  1084,  1086  (erroneously  cited  for  §462);  1  C.  A. 
429,  431,  82  P.  634   (cited). 

Practice  Act  §62. — 1  C.  158,  159   (miscited). 

As  to  complaint  for  libel  and  slander  —  In  general,  see  Kerr's 
Cyc.  C.  C.  §45  and  note  pars.  167-190;  1  A.  C.  199;  6  A.  C.  763; 
13  PI.  &  Pr.  32-68;  32  Cent.  Dig.  col.  2110,  §§  184-214. 

As  to  libel  and  slander  —  Generallj',  see  Kerr's  Cyc.  C.  C.  §§  44 
et  seq.  and  notes;  1  A.  C.  103;  1  A.  C.  190;  1  A.  C.  330;  4  A.  C. 
689;  5  A.  C.  855;  8  A.  C.  213;  8  A.  C.  810;  8  A.  C.  844;  9  A.  C. 
818;  9  A.  C.  866;  32  Cent.  Dig.  col.  1854,  §§1-112;  1  L.  599;  2 
L.  129;  5  L.  643;  6  L.  363;  8  L.  193;  9  L.  621;  13  L.  135;  13  L. 
419. 

§461.  ANSWER  IN  SUCH  CASES.  In  the  actions  men- 
tioned in  the  last  section  the  defendant  may,  in  his  answer, 
allege  both  the  truth  of  the  matter  charged  as  defamatory, 
and  any  mitigating  circumstances,  to  reduce  the  amount  of 
damages;  and  whether  he  prove  the  justification  or  not,  he 
may  give  in  evidence  the  mitigating  circumstances. 

Htstory:  Enacted  March  11,  1872,  re-enactment  of  §  63  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  section. — 82  C.  523,  528,  23  P.  48,  50  (referred  to);  107 
C.  262,  269,  40  P.  392  (construed). 

Practice  Act  §63. —  9  C.  529,  536  (construed);  47  C.  252,  258 
(construed). 

As  to  admissibility  of  evidence  in  litigation  under  plea  of 
justification,  see  brief  35  L.   611. 

As  to  admissibility  of  evidence  in  mitigation  of  damages, 
see   Kerr's   Cyc.    C.   C.    §  45   and   note   pars.    145-162. 

As  to  justification  in  libel  and  slander,  see  Kerr's  Cyc.  C. 
C.  §  45  and  note. 

As  to  pleading  justification  in  libel  and  slander,  see  91  A.  S. 
292. 


§462.  ALLEGATIONS  NOT  DENIED,  WHEN  TO  BE 
DEEMED  TRUE.  W  HEN  TO  BE  DEEMED  CONTROVERTED. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  must,  for  the  purposes  of  the  action,  be  taken 
as  true;   the  statement  of  any  new  matter  in  the  answer,  in 
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avoidance  or  coiistitutine;  a  defense  or  coiinterclaini.  must,  on 
the  trial,  be  deemed  controverted  by  the  opposite  party. 

History:  Enacted  March  11.  1872.  .«!Ul)Stantial  re-enactment  of 
S  fir>  of  Practice  Act. 

See  Kerr's  Cyc.  C.   C.   P.  for  79  pars,  annotation. 

Code  .section. —  .56  C.  :^70,  373;  57  C.  588.  589  fcon.struerl) :  fi5 
C.  421,  422,  4  P.  399  (construed);  82  C.  88,  95,  22  P.  1134,  113fi 
(applied);  82  C.  570,  573.  23  P.  189  (applied);  84  C.  201,  204. 
23  P.  1081  (applied);  88  C.  221,  227,  26  P.  80,  82  (cited);  89  C. 
339.  344.  23  A.  S.  474,  24  P.  855,  26  P.  897  (applied):  92  C.  560. 
562,  28  P.  778,  779  (applied),  29  P.  780.  781  (applied  In  action 
to  enjoin  diversion  of  -^vater) ;  94  C.  540,  543,  29  P.  946  (applied); 
97  C.  343,  346.  32  P.  320  (applied):  (C.  Nov.  10,  1893).  34  P.  712. 
713  (applied);  104  C.  570,  581,  43  A.  S.  134,  38  P.  414,  32  L.  595 
(construed  with  §  448  ante);  107  C.  428,  432,  40  P.  546  (construed 
and  applied);  117  C.  237,  240,  49  P.  1  (applied);  119  C.  429,  431, 
432,  433,  51  P.  630  (construed  with  §448  ante  and  applied);  119 
C.  526,  528,  529,  530,  51  P.  848  (construed);  120  C.  156,  162,  47 
P.  874,  52  P.  302,  41  L.  350  (applied);  122  C.  569,  570,  571,  55 
P.  423  (construed  with  §448  ante);  122  C.  669,  675,  55  P.  689. 
690  (construed  with  §448  ante);  124  C.  212,  215,  71  A.  S.  46,  56 
P.  1026  (applied):  125  C.  472,  489,  73  A.  S.  64,  58  P.  164  (ap- 
plied); 127  C.  538,  541,  59  P.  986  (construed);  128  C.  422,  425, 
426,  61  P.  72  (construed  with  §448  ante  and  applied);  131  C. 
8,  10,  63  P.  67  (applied);  132  C.  9,  11,  64  P.  95  (construed);  132 
C.  289,  291.  64  P.  399,  773  (construed);  140  C.  376,  378,  73  P. 
1061  (referred  to);  141  C.  471,  474,  475,  75  P.  60  (applied);  144 
C.  104,  112,  77  P.  828  (construed);  145  C.  436,  440,  78  P.  949 
(applied);  145  C.  626,  629,  79  P.  365  (applied);  146  C.  379,  388. 
80  P.  234   (applied);  146  C.  616,  620   (applied  in  action  for  libel), 

80  P.    1084,    1086    (erroneously    cited    as    §460);    146    C.    721,    723, 

81  P.  21  (referred  to);  148  C.  539,  546,  83  P.  1000  (applied  in 
action  on  promissory  note);  152  C.  772,  775,  93  P.  1018  (applied 
in    action    to    rescind    exchange    of   property);    1    C.    A.    718,    722, 

82  P.  1060  (applied  in  action  against  foreign  corporation);  4 
C.  A.  240,  242,  87  P.  415  (applied  in  action  upon  street  as- 
sessment): 5  C.  A.  722,  724,  91  P.  347  (applied  in  action  for  ser- 
vice of  architect);  6  C.  A.  117,  120,  91  P.  664,  665  (applied,  in 
action  to  quiet  title,  as  to  delivery  of  deed);  7  C.  A.  178,  180, 
93  P.  1058,  1059  (applied  in  action  for  accounting  and  settle- 
ment of  affairs  of  insolvent  corporation). 

Practice  Act  §65.-1  C.  193,  195  (misclted  as  §63);  6  C.  197, 
200;  7  C.  258.  261,  262  (cited);  8  C.  145,  149  (applied):  9  C.  59, 
62,  70  A.  D.  621  (construed  and  applied):  14  C.  91,  93  (applied); 
14    C.    508,    509    (applied);    18    C.    314    (construed);    19    C.    28,    34 
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(applied);  21  C.  349,  350  (construed);  25  C.  189,  197  (applied); 
28  C.  238,  244  (applied);  31  C.  185,  195  (applied);  32  C.  450, 
456  (construed);  35  C.  25,  29  (applied);  38  C.  584,  585  (applied); 
39  C.  169,  177   (construed  with  other  sections). 

As  to  admission  of  allegations  in  cross-complaint  by  failure 
to  reply,  see  Kerr's  Cyc.  C.  C.  P.  §  442  and  note. 

As  to  admission   by  failure  to  verify  answer,  see  Kerr's  Cyc. 

C.  C.  P.  §  446  and  note  par.  20. 

As   to   admissions  by   sham   and   frivolous   answers,   see    70   A. 

D.  635. 

As  to  answer  —  Generally,  see  Kerr's  Cyc.  C.  C.  P.  §437  and 
note. 

As  to  controverting  liability  on  written  instrument  after 
failure  to  file  affidavit,  see  Kerr's  Cyc.  C.  C.  P.  §  448  and  note 
pars.   18-22. 

As  to  cross-complaint  —  Necessity  for  reply  to,  see  Kerr's  Cyc. 
C.  C.  P.   S  442  and  note. 

As  to  findings  as  to  allegations  admitted  by  failure  to  deny, 
see  Kerr's  Cyc.  C.  C.  P.   §  635  and  note. 

As  to  material  allegations,  see  Kerr's  Cyc.  C.  C.  P.  §  463  and 
note. 

§  463.  A  MATERIAL  ALLEGATION  DEFINED.  A  material 
allegation  in  a  pleading  is  one  essential  to  the  claim  or  de- 
fense, and  which  could  not  be  stricken  from  the  pleading 
without  leaving  it  insufficient. 

History:  Enacted  Marcli  11,  1S72,  re-enactment  of  §66  of 
Practice  Act. 

See   Kerr's   Cyc.   C.   C.   P.   for   6   pars,   annotation. 

Practice  Act  §66 — 9  C  499,  500  (construed);  21  C.  349,  350 
(construed):  32  C.  450,  456  (construed);  122  C.  162,  164,  54  P. 
736,  737  (erroneously  stated  to  be  a  re-enactment  of  §  1379  C. 
C.  P.),  66  P.   175,   176. 

As  to  immaterial  matters  not  requiring  answer,  see  Kerr's 
Cyc.   C.   C.  P.    §  462   and  note. 

As  to  matters  necessary  to  be  alleged  in  answer,  see  Kerr's 
Cyc.  C.  C.  P.  §  437  and  note. 

As  to  matters  necessary  to  be  alleged  in  complaint,  see  Kerr's 
Cyc.   C.  C.  P.   §  426  and  note. 

As  to  striking  irrelevant  and  redundant  matters  from  plead- 
ing, see  Kerr's  Cyc.  C.  C.  P.   §  453  and  note. 

§  464.     SUPPLEMENTAL  COMPLAINT  AND  ANSWER.  The 

plaintiff  and  defendant,  respectively,  may  be  allowed,  on  mo- 

314 


Ch.  VII.]    SUBSEQI^KNT    PLEADINGS,    FIT.TNG,    KTC.  §46,". 

tion,  to  make  a  supplemental  complaint  or  answer,  alleging 
facts  material  to  the  case  occurring  after  the  former  complaint 
or  answer. 

History:  Rnuclcd  March  11.  KS72.  lOmulod  ui>im  S  (w  of  Pruc-- 
tice  Act. 

See  Kerr's  Cyc.  C  C  P.  for  69  pars,  annotation. 

Code  section. —  54  C.  502,  504  (construed  and  applied);  60  C. 
240,  249  (con.strued);  98  C.  332,  337,  33  P.  119,  121  (construed 
.md  apiilied);  102  C.  620.  623,  36  P.  950  (applied);  109  C.  116,  121, 
■II    P.   7S8    (construed);   127  C.   630,   633,  60  P.   424    (construed). 

l*i-iiftice  Aet  §  «{7.—  1  C.  167,  175  (cited):  12  C.  439  (cited);  28 
C.  668,  672  (cited);  33  C.  497,  501  (referred  to);  36  C.  105,  110, 
95  A.  D.  1G2  (applied);  38  C.  539,  541  (applied  to  forcible  entry 
and  unlawful   detainer). 

As  to  allowance  of  supplemental  complaint,  see  49  L.  285,  286. 

As  to  amendments  to  pleadings,  see  Kerr's  Cyc.  C.  C.  P.  §§  472, 
473  and  notes. 

As  to  nature  and  office  of  supplemental  bill,  see  brief  52  L. 
414. 

As  to  pleas  puis  darrein   continuance,  see   12  L.   301. 

As  to  rig-lit  to  set  up  judgment  in  another  court  by  supple- 
mental   complaint    in    i)ending   action,    see    49   Ij.    289. 

A.s  to  sui)plemental  bill  in  action  to  quiet  title,  see  10  L. 
298. 

Service  of  supplemental  complaint. —  See  Kerr's  Cyc.  C.  C.  P. 
S  465   and  note. 

§465.  PLEADINGS  SUBSEQUENT  TO  COMPLAINT  MUST 
BE  FILED  AND  SERVED.  All  pleadings  subsequent  to  the 
complaint,  must  be  filed  with  the  clerk,  and  co|)ies  thereof 
served  uijon  the  adverse  party  or  his  attorney. 

HlNtor?-:  Enacted  March  11,  1872;  amended  March  21,  1S74, 
Code    Amdts.    1873-4,    pp.    301-2. 

See  Kerr's  Cyc.   C.   C.   P.   for   10   pars,   annotation. 

60  C.  292,  295  (construed);  114  C.  466,  475,  46  P.  383  (con- 
strued with  other  sections  in  dis.  op.);  136  C.  362,  363,  68  P. 
1015   (construed);   139  C.   713,   717,  73  P.   588    (construed). 

As  to  service  of  papers,  see  Kerr's  Cyc.  C.  C.  P.  §  1011  and  note. 

Same  —  Of  amended  pleadings. —  See  Kerr's  Cyc.  C.  C.  P.  §  432 
and    note;    §  472    and    note. 

Same  —  Extending  time  for. —  See  Kerr's  Cyc.  C.  C.  P.  !ilor,4 
and   note. 
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CHAPTER  VIII. 

VARIANCE  —  MISTAKES    IN     PLEADINGS    AND     AMEND- 
MENTS. 

§  469.     Material  variance,  liow  provided  for. 

§  4  70.      Immaterial    variance,    how    provided    for. 

§  471.     What   not  to   be   deemed  a  variance. 

§  472.      Amendments  of  course,  and  effect  of  deinuri-er. 

S  473.  Amendments  ])y  the  court.  Enlarging  time  to  plead  and 
relieving  from  judgments,  etc. 

§  474.     Suing  a  party  by  a  fictitious  name,  wlien  allowed. 

§  475.  No  error  or  defect  to  be  legarded  unless  it  affects  sub- 
stantial rights. 

§  470.     Time    to    amend    or    answer   after    demurrer,    running    of. 

§  469.    MATERIAL  VARIANCE,  HOW  PROVIDED  FOR.    No 

variance  between  the  allegation  in  a  pleading  and  the  proof 
is  to  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.  Whenever  it  appears  that  a  party 
has  been  so  misled,  the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  may  be  just. 

History:  Enacted  March  11,  1872,  founded  upon  §  579  of  Prac- 
tice Act;  amended  March    24,   1874,   Code  Amdts.   1873-4.   p.   302. 

See  Kerr's  Cyc.  C.   C.  P.  for  50  pars,  annotation. 

Code  section. —  54  C.  439,  441  (applied);  59  C.  5G8,  576  (ap- 
plied):  65  C.  522,  525.  4  P.  537  (applied);  (C.  Jan.  9,  1885),  5  P.  359. 
360  (applied) ;  72  C.  565,  567,  14  P.  305  (applied) ;  (C.  June  3,  1885), 
7  P.  188  (applied);  74  C.  287,  297,  15  P.  839,  843  (applied);  75  C. 
360,  362,  17  P.  426  (cited);  90  C.  260,  261,  27  P.  208  (applied);  94  C. 
91,  94,  29  P.  413  (applied);  95  C.  475,  478,  30  P.  595  (applied);  98 
C.  110,  113,  32  P.  812,  813,  33  P.  750  (applied);  102  C.  583.  587. 
36  P.  936  (applied);  (C.  July  31,  1895),  41  P.  406  (applied);  114 
C.  346,  348,  46  P.  80  (applied);  116  C.  325,  332,  48  P.  117  (ap- 
plied); 116  C.  553,  559,  48  P.  611  (applied);  119  C.  376,  380,  51 
P.  555  (applied);  120  C.  67,  69,  52  P.  119  (applied);  121  C.  167, 
172,  53  P.  565  (referred  to);  132  C.  399,  400,  401,  64  P.  705  (cited); 
(C.  Aug.  8,  1901),  65  P.  1091  (applied);  134  C.  417,  418,  66  P. 
472  (applied);  135  C.  46,  48,  66  P.  985  (applied);  135  C.  83,  87, 
67  P.  43  (applied);  135  C.  566,  569,  67  P.  1046,  68  P.  600,  (applied); 
136  C.  70,  72,  6S  P.   323    (applied);   140  C.   309,  320,   73  P.  966,  967 
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(applied);  142  G.  142,  144,  75  P.  785  (applied);  143  C.  131.  134. 
76  P.  898  (referred  to);  145  C.  490,  494,  78  P.  1050  (cited>; 
150  C.  238,  250,  88  P.  911  (applied  in  action  by  stock-brokers 
for  moneys  advanced);  1  C.  A.  690,  692,  82  P.  1052  (applied 
with  S  470  in  action  to  rescind  a  voidable  contract);  4  C.  A. 
XIII,  87  P.  209,  210  (applied  in  action  for  damages  for  fraud 
of  agent);  4  C.  A.  406,  408,  88  P.  376  (applied  in  suit  for  dam- 
ages for  breach  of  contract);  4  C.  A.  470,  473,  474,  88  P.  497  (ap- 
plied in  action  to  foreclose  liens  for  materials);  7  C.  A.  278.  2SS, 
94  P.  386,   387    (applied  in  action  by  lessee  for  damages). 

Practice  Act  §579. —  31  C.  383,  386  (cited  as  to  what  variance 
is  not  available). 

As  to  immaterial  errors  —  Generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  475  and  note. 

As  to  immaterial  variance,  see  Kerr's  Gyc.  G.  G.  P.  §  47u  and 
note,   and   §  475   note   par.    119. 

As  to  variance  and  failure  of  proof,  see  Kerr's  Gyc.  G.  C.  P. 
S  471  and  note. 

That  immaterial  errors  or  defects  are  to  be  disregarded  on 
appeal,  see  Kerr's  Gyc.  C.  G.  P.  §  475  and  note. 

S470.    IMMATERIAL  VARIANCE,  HOW  PROVIDED  FOR. 

Where  tbe  variance  is  not  material,  a.s  piovided  in  the  last  sec- 
tion, the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  maj'  order  an  immediate  amendment,  without 
costs. 

Hi.story:      Enacted  March    11.   1872. 

See  Kerr's  Gyc.  G.  G.  P.  for  39  pars,  annotation. 

57  C.  335,  336  (applied);  59  G.  568,  576  (referred  to);  65  C.  619, 
620,  4  P.  606  (applied);  75  G.  360,  362,  17  P.  426  (cited);  85  G.  488, 
508,  24  P.  930,  935  (cited);  106  G.  151,  152,  39  P.  602  (applied); 
116  G.  553,  559,  48  P.  611  (referred  to);  121  G.  167,  172,  53  P.  565 
(referred  to);  121  C.  186,  193,  53  P.  560  (cited);  130  G.  272,  274, 
02  P.  510  (cited);  132  C.  421,  423,  427,  84  A.  S.  53,  64  P.  705  (con- 
strued with  §§471,  472,  473  post);  142  G.  112,  115,  75  P.  668  (re- 
ferred to);  142  G.  142,  144,  75  P.  785  (cited);  143  G.  131,  134,  76  P. 
898  (referred  to);  147  G.  715,  719,  82  P.  381  (applied  in  suit  to 
enjoin  use  of  ditch);  1  C.  A.  690,  692,  82  P.  UI52,  1053  (applied  with 
§  469  in  action  to  rescind  voidable  contract);  7  C.  A.  278,  283,  94 
P.  386,  387  (applied  in  action  by  lessee  for  damages). 

As  to  doctrine  of  variance,  see  Kerr's  Gyc.  G.  G.  P.  §  469  and 
note;   22  PI.  &  Pr.  519  et  seq.;  also  Supp.  vol.   3,  pp.   1097  et  seci. 

As  to  fatal  variance,  see  Kerr's  Gyc.  G.  C.  P.  §  471  and  note. 

As  to  material  variances,  see  Kerr's  Cyc.  C.  C.  P.  §  469  and 
note. 
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§  471.  WHAT  NOT  TO  BE  DEEMED  A  VAKIAXCE.  Where, 
however,  the  allegation  of  the  claim  or  defense  to  which  the 
proof  is  directed,  is  unproved,  not  in  some  particular  or  par- 
ticulars only,  but  in  its  general  scope  and  meaning,  it  is  not 
to  be  deemed  a  case  of  variance,  within  the  last  two  sections, 
but  a  failure  of  proof. 

History:      Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

59  C.  .568,  576  (referred  to):  69  C.  83,  87,  10  P.  258  (applied); 
121  C.  167,  172,  53  P.  565  (referred  to);  132  C.  421,  423,  427,  84 
A.  S.  53,  64  P.  705  (construed  with  §  470  ante  and  §§  472,  473 
post);  143  C.  131,  134,  76  P.  898  (referred  to);  150  C.  238,  250.  88 
P.  911  (though  proof  misleads,  it  is  not  necessarily  a  failure  of 
proof);  1  C.  A.  556,  560,  82  P.  571  (what  is  not  a  case  of  variance 
but  a  failure  of  proof  in  action  for  slander);  7  C.  A.  278,  283,  94 
P.  386,  387  (applied  in  action  by  lessee  for  damages);  164  U.  S. 
393,  401,  41  L.  485,   488   (applied  in  action  for  personal  injuries). 

As  to  dismissal  of  case,  or  nonsuit,  where  plaintiff  fails  in 
proof,  see  Kerr's  Cyc.   C.   C.   P.   §  581   subd.   5   and   note. 

As  to  doctrine  of  variance,  see  Kerr's  Cyc.  C.  C.  P.  §  470  and 
note. 

As  to  evidence — Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  1823-1875 
and   notes. 

As  to  limit  of  right  of  amendment,  see  Kerr's  Cyc.  C.  C.  P. 
§  470   and   note. 

As  a  proof  —  Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§1824,  1809 
and  notes. 

Same  —  Failure  of  —  Dismissal. — See  Kerr's  Cyc.  C.  C.  P.  §581 
subd.  5  and  note. 

§  472.  AMENDMENTS  OF  COURSE,  AND  EFFECT  OF  DE- 
MURRER.  Any  pleading  may  be  amended  once  by  the  party 
of  course,  and  without  costs,  at  any  time  before  answer  or 
demurrer  filed,  or  after  demurrer  and  before  the  trial  of  the 
issue  of  law  thereon,  by  filing  the  same  as  amended  and  serv- 
ing a  copy  on  the  adverse  party,  who  may  have  ten  days  there- 
after in  which  to  answer  or  demur  to  the  amended  pleading. 
A  demurrer  is  not  waived  by  filing  an  answer  at  the  same 
time;  and  when  the  demurrer  to  a  complaint  is  overruled  and 
there  is  no  answer  filed,  the  court  may,  upon  such  terms  as 
may  be  just,  allow  an  answer  to  be  filed.     If  a  demurrer  to  the 
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answer  be  overruled,  the  facts  alleged  in  the  answer  must  be 
considered  as  denied,  to  the  extent  mentiond  in  section  four 
hundred  and  sixty-two. 

Historj:  Enacted  March  11,  1872,  founded  upon  §67  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  302; 
by  Code  Commission,  Act  March  8,  1900,  Stats,  and  Amdts.  1900-1, 
p.  135,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.   C.   C.  P.  for  36  pars,  annotation. 

Code  section — 53  C.  293,  294  (applied);  55  C.  516  (referred  to 
as  not  applicable);  58  C.  91,  93,  94  (construed  with  §432  ante); 
58  C.  95,  97  (cited);  68  C.  611,  616,  10  P.  179,  182  (construed); 
72  C.  520,  521,  14  P.  133,  134  (construed);  84  C.  216,  218,  24  P.  379 
(construed);  86  C.  395,  399,  21  A.  S.  52,  24  P.  1089,  1090  (applied); 
86  C.  596,  605,  25  P.  132,  134  (construed);  (C.  March  15,  1894),  36 
P.  104  (applied);  106  C.  56,  60,  39  P.  209  (referred  to);  109  C.  116, 
121,  41  P.  788  (cited);  119  C.  71,  72,  51  P.  20  (applied);  119 
C.  107,  108  (erroneously  cited  for  §473),  50  P.  1060  (correct 
citation);  119  C.  283,  304,  63  A.  S.  108,  51  P.  2,  3,  542  (re- 
ferred to  as  inapplicable);  119  C.  411,  413,  51  P.  628  (cited);  132 
C.  421,  423,  424,  427,  84  A.  S.  53,  64  P.  705  (referred  to  and 
construed  with  §§470,  471  ante,  473  post);  135  C.  472,  480,  63  P. 
1025,  67  P.  759  (applied):  143  C.  131.  134,  76  P.  898  (referred  to): 
145  C.  210,  212.  78  P.  641  (applied):  148  C.  511.  512,  83  P.  699 
(right  to  amend  after  demurrer  is  absolute  only  when);  151  C. 
1,  9,  89  P.  1097  (construed  to  confer  equal  right  to  amend  to 
both  parties:  limit  of  time  for  amendments);  151  C.  581,  583, 
586,  91  P.  393  (amended  answer  "as  of  course"  cannot  be  filed 
when);  2  C.  A.  432,  433,  83  P.  1077  (construed  and  applied  wltli 
§  432  ante). 

Practice  Act  §67.-1  C.  167,  175  (referred  to);  12  C.  438,  439 
(referred  to);  28  C.  668,  672  (referred  to);  33  C.  497,  501  (ap- 
plied);  38  C.   539,   541    (referred  to). 

As  to  answer  not  being'  waiver  of  demurrer,  see  Kerr's  Cyc. 
C.  C.  P.  §  431  and  note. 

As  to  defects  in  service  of  process,  see  61  A.  S.  485,  496. 

As  to  doctrine  of  variance,  see  Kerr's  Cyc.  C.  C.  P.  §  4  69  and 
note;  ante  §  470  and  note. 

As  to  evidence  to  establish  jurisdiction,  see  61  A,  S.  495. 

As  to  facts  showing  wlien  a  refusal  of  leave  to  amend  plead- 
ing is  an  abuse  nf  discretion,  .-^ee  Kerr's  Cyc.  C.  C.  P.  S  473  and 
note  par.   271. 

As  to  filing  amended  complaint,  see  Ken's  Cyc.  C.  C.  I*.  §  432 
and   note. 

As  to  how  far  amended  complaint  supersedes  original,  see 
Kerr's  Cyc.  C.  C.  P.  §  473  and  note  pars.  461-473. 
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As  to  limit  of  right  of  amendment,  see  Kerr's  Cyc.  C.  C.  P. 
§  471   and  note. 

That  party  may  answer  a  demurrer  at  the  same  time. — See 
Kerr's  Cyc.  C.  C.  P.   §  431  and  note. 

As  to  service  of  new  or  amended   pleadings,  61   A.   S.   493,   494. 

As  to  service  of  summons  by  publication,  see  Kerr's  Cyc.  C. 
C.  P.  §§  412,  413  and  notes;  61  A.  S.  494,  495;  also  ante  §  415  and 
note. 

Proceedings  to  be  had  when  complaint  is  amended. — See 
Kerr's  Cyc.   C.  C.   P.   §  432  and  note. 

§473.  AMENDMENTS  BY  THE  COURT.  ENLARGING} 
TIME  TO  PLEAD  AND  RELIEYING  FROM  JUDGMENTS, 
ETC.  The  court  may  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  allow  a  party  to  amend  any  pleading 
or  proceeding  by  adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  cf  a  party,  or  a  mis- 
take in  any  other  respect;  and  may,  upon  like  terms,  enlarge 
the  time  for  answer  or  demurrer. 

[Allowing  aniendiiieut  on  notice  and  terms.]  The  court  may 
likewise,  in  its  discretion,  after  notice  to  the  adverse  party, 
allow,  upon  such  terms  as  may  be  just,  an  amendment  to  any 
pleading  or  proceeding  in  other  particulars;  and  may  upon 
like  terms  allow  an  answer  to  be  made  after  the  time  limited 
by  this  code;^nd  may,  also,  upon  such  terms  as  may  be  just, 
relieve  a  partj^  or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  provided, 
that  application  therefor  be  made  within  a  reasonable  time, 
but  in  no  case  exceeding  six  months  after  such  judgment, 
order,  or  proceeding  was  taken. 

[Defendant  not  personally  served  —  Allowing  answer  on 
merits  witliin  year.]  When  from  any  cause  the  summons  in 
an  action  has  not  been  personally  served  on  the  defendant,  the 
court  may  allow,  on  such  terms  as  may  be  just,  such  defend- 
ant or  his  legal  representative,  at  any  time  within  one  year 
after  the  rendition  of  any  judgment  in  such  action,  to  answer 
to  the  merits  of  the  original  action. 

[Action  on  bond  in  replevin  —  A'alue  stated  disreg:arde<l 
when.]     When,  in  an  action  to  recover  the  possession  of  per- 
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sonal  property,  the  person  making  anj^  affidavit  did  not  truly 
state  the  value  of  the  property,  and  the  officer  taking  the  prop- 
erty, or  the  sureties  on  any  bond  or  undertaking  is  sued  for 
taking  ,the  same,  the  officer  or  sureties  may  in  their  answer 
set  up  the  true  value  of  the  property,  and  that  the  person  in 
whose  behalf  said  affidavit  was  made  was  entitled  to  the  pos- 
session of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the  court 
shall  disregard  the  value  as  stated  in  the  affidavit,  and  give 
judgment  according  to  the  right  of  possession  of  said  prop- 
erty at  the  time  the  affidavit  was  made. 

History:  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  §68  of  Practice  Act;  amended  Marcli  24,  1874,  Code 
Amdts.  1873-4,  p.  302;  Marcli  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  2. 

See  Kerr's  Cyc.  C.  C.  P.  for  849  pars,  annotation. 

Code  Section. —  48  C.  562,  563  (applied):  51  C.  118.  119  (ap- 
plied); 51  C.  153,  155  (referred  to  as  inapplicable);  56  C.  249, 
250  (applied):  57  C.  335,  336  (applied);  60  C.  228,  229  (referred 
to);  60  C.  240,  250,  253  (referred  to);  60  C.  362,  366  (cited);  61 
C.  292,  296  (applied);  61  C.  296,  298,  300  (referred  to  and  con- 
strued); 61  C.  360,  361  (cited);  62  C.  263,  282  (applied);  63  C. 
454,  457  (applied);  63  C.  473,  477,  478  (construed);  64  C.  13,  14, 
27  P.  942  (applied);  64  C.  429,  430,  1  P.  703  (applied);  65  C.  368, 
370.  371,  4  P.  232  (referred  to  as  inapplicable);  65  C.  396,  397,  4 
P.  348  (applied):  65  C.  494,  495,  4  P.  492  (construed);  66  C.  336, 
337,  5  P.  515  (referred  to  as  inapplicable);  67  C.  53,  54,  7  P.  36 
(lack  of  findings  is  fatal  to  judg-ment;  such  a  case  is  not  within 
purview  of  this  section);  67  C.  500,  501,  8  P.  45  (applied);  68  C. 
210,  215,  9  P.  129,  132  (referred  to);  68  C.  275,  277,  9  P.  112,  114 
(applied);  68  C.  369,  371,  372,  9  P.  313  (construed);  68  C.  398,  401, 
9  P.  646,  648  (construed);  68  C.  422,  423,  9  P.  727  (construed),  9 
P.  945,  946  (referred  to);  68  C.  604,  606,  10  P.  119,  120  (applied): 
70  C.  231,  235,  11  P.  721,  723  (referred  to  as  inapplicable);  70  C. 
604,  607,  12  P.  427,  428  (not  applicable  to  order  settling  account 
of  executor  after  time  has  elapsed);  72  C.  217,  218,  222,  223,  13 
P.  503,  504,  505,  506  (referred  to);  72  C.  376,  377,  14  P.  24,  25 
(applied);  73  C.  204,  205.  14  P.  675,  676  (referred  to  as  inappli- 
cable); 73  C.  550.  553,  15  P.  131,  134  (applied):  74  C.  341,  343,  344. 
15  P.  849,  850  (con.strued  with  §§869,  925  po.st);  74  C.  400,  403, 
404.  405.  5  A.  S.  448.  16  P.  197,  199  (referred  to  and  construed): 
77  C.  305,  307.  19  P.  481,  482  (referred  to  as  inapplical)le) ;  80  C. 
199,  200,  22  P.  66  (applied);  80  C.  144,  145  (applied  —  erroneously 
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cited  as  §1713),  22  P.  71,  72  (correct  citation);  80  C.  330,  333, 
22  P.  193.  194  (cited);  82  C.  502,  509,  510,  23  P.  50,  52,  53,  227 
(applied);  83  C.  225,  228,  23  P.  312  (cited);  83  C.  457,  459,  23  P. 
531.  532  (referred  to);  84  C.  107,  111,  112,  23  P.  528,  529,  24  P. 
381  (referred  to);  84  C.  511,  514,  24  P.  381,  382  (cited);  84  C.  607, 
608,  24  P.  311,  312  (referred  to);  85  C.  90,  94,  24  P.  733,  734 
(cited);  85  C.  116,  117,  24  P.  644  (referred  to);  86  C.  60,  63  24  P. 
805  (applied);  86  C.  495,  496,  25  P.  22  (applied);  86  C.  556,  563,  25 
P.  55,  57  (referred  to);  86  C.  594,  596,  25  P.  50,  51  (referred  to); 
87  C.  151,  154,  25  P.  270,  271  (referred  to);  89  C.  332,  337,  26  P. 
825.  827  (construed);  90  C.  15,  19,  27  P.  22,  23  (applied);  90  C. 
562,  564,  27  P.  409,  410  (referred  to);  91  C.  313,  322,  27  P.  752,  754. 
755  (referred  to  in  dis.  op.);  91  C.  584,  587,  27  P.  932,  933  (cited); 
92  C.  199,  201,  28  P.  226,  227  (cited);  92  C.  344,  350,  355,  27  A.  S. 
143,  28  P.  563,  564,  566,  16  L.  361  (applied,  and  cited  in  dis.  op. 
355);  93  C.  384,  389,  28  P.  1063,  1065  (applied);  93  C.  505,  511,  512, 
29  P.  121  (referred  to);  94  C.  33,  43,  44  (applied),  29  P.  332  (er- 
roneously cited  as  §493);  94  C.  544,  545,  29  P.  1100  (applied);  95 
C.  521,  523,  31  P.  591  (referred  to);  96  C.  655,  658,  659,  31  A.  S. 
247,  31  P.  623,  624  (construed);  97  C.  91,  92,  31  P.  899  (referred 
to),  31  P.  1123,  1124  (continuance  should  he  allowed  where 
relief  is  granted);  97  C.  388,  390,  391,  392,  393,  33  A.  S.  198,  30  P. 
585,  32  P.  452  (referred  to);  97  C.  513,  516,  32  P.  573,  574  (re- 
ferred to  as  inapplicable);  97  C.  610,  629,  631,  632,  32  P.  600 
(referred  to);  98  C.  247,  250,  33  P.  51  (applied);  98  C.  271,  275,  33 
P.  86  (applied),  33  P.  206,  207  (applied  as  to  allowance  of 
amendments);  99  C.  623,  625,  626,  627,  34  P.  344  (applied);  100  C. 
91,  92,  34  P.  621  (referred  to);  101  C.  32,  34,  35  P.  429  (referred 
to);  101  C.  571,  575,  36  P.  9  (construed);  102  C.  600,  603,  604,  36 
P.  944  (referred  to);  102  C.  615,  616,  617,  36  P.  928  (referred  to 
and  applied):  103  C.  447,  453,  37  P.  414  (construed);  103  C.  536. 
37  P.  523  (referred  to);  104  C.  35,  38,  37  P.  766  (referred  to);  108 
C.  211,  214,  41  P.  41  (referred  to);  108  C.  232,  234,  41  P.  471  (re- 
ferred to);  109  C.  70,  72,  41  P.  792  (referred  to);  109  C.  116,  121. 
41  P.  788  (construed);  109  C.  682.  686,  687,  690,  34  P.  98  (referred 
to);  110  C.  502,  504,  42  P.  1064  (referred  to  as  inapplicable) ;  112  C. 
101,  117,  118,  53  A.  S.  165,  44  P.  345,  32  L.  82  (referred  to):  113  C. 
341,  342,  45  P.  683  (referred  to) ;  115  C.  100,  101,  46  P.  902  (referred 
to):  116  C.  47,  51,  47  P.  869,  48  P.  121  (applied):  116  C.  91.  93,  47* 
P.  927  (applied);  116  C.  127,  135,  47  P.  1016  (applied);  116  C.  278, 
283,  58  A.  S.  164,  48  P.  90  (applied);  116  C.  378,  381,  58  A.  S.  180, 
48  P.  324  (applied);  118  C.  93,  97,  62  A.  S.  226,  50  P.  272  (applied); 
118  C.  359,  360,  50  P.  545  (applied);  118  C.  591,  592,  50  P.  682  (ap- 
plied); 119  C.  107,  108,  109,  110  (applied  —  erroneously  cited  on 
p.  108  as  §472>,  50  P.  1060  (correct  citation):  119  C.  364,  366.  51 
P.  549,  955  (construed);  119  C.  586,  589,  51  P.  849  (construed); 
120  C.  33,  37,  63  A.  S.  147,  52  P.  122  (applied);  121  C.  414,  416,  418. 
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419,  53  P.  935  (construed);  122  C.  107,  109,  54  P,  537  (construed); 
122  C.  206,  208,  209,  54  P.  741  (construed  and  applied);  123  C.  170, 
171,  55  P.  759  (applied);  123  C.  248,  253,  254,  55  P.  1008  (referred 
to);  123  C.  535,  540,  56  P.  453,  454  (construed  as  inapplicable); 
124  C.  69,  74,  56,  P.  601  (applied);  124  C.  134,  143,  144,  56  P.  797 
(referred  to  as  inapplicable);  125  C.  201,  203,  57  P.  892  (applied); 
126  C.  54,  55,  58  P.  370  (applied);  126  C.  369,  372,  58  P.  940  (re- 
ferred to);  127  C.  166,  170,  59  P.  830  (referred  to);  128  C.  242, 
245,  60  P.  772  (applied);  128  C.  388,  393,  60  P.  967  (referred  to); 

128  C.  558,  561,  79  A.  S.  70,  61  P.  89,  90  (referred  to);  129  C.  14, 
15,  61  P.  475  (applied);  129  C.  279,  282,  61  P.  955  (referred  to): 

129  C.  308,  311,  312,  61  P.  932  (applied);  130  C.  389,  390,  62  P. 
597  (referred  to  as  of  doubtful  application);  130  C.  512,  514,  62 
P.  830,  831  (referred  to);  130  C.  666,' 667,  63  P.  63  (applied);  131 
C.  615,  617,  63  P.  914  (referred  to  as  not  applicable);  132  C.  1, 
8.  63  P.  1022  (applied);  132  C.  421,  423,  424,  427,  84  A.  S.  53,  64 
P.  705  (referred  to);  134  C.  125,  127,  128,  66  P.  197  (applied); 
134  C.  381,  383,  384,  66  P.  474  (referred  to);  136  C.  385,  390,  69  P. 
20  (applied);  137  C.  129,  139,  69  P.  900  (cited  in  dis.  op.);  138  C. 
23,  26,  70  P.  930  (applied);  138  C.  194,  200,  71  P.  171  (referred 
to);  138  C.  297,  300,  71  P.  332  (applied);  138  C.  641,  642,  72  P. 
176  (applied);  139  C.  590,  591,  592,  73  P.  417  (construed  witli  S  1713 
post);  139  C.  169,  172  (applied  —  erroneously  cited  as  §753),  72 
P.  913,  914  (correct  citation);  139  C.  648,  650,  651,  73  P.  590  (con- 
strued); 140  C.  1,  15,  73  P.  597  (construed);  140  C.  282,  287,  73  P. 
976  (applied);  140  C.  476,  485,  78  A.  S.  73,  74  P.  28  (cited);  140 
C.  672,  674,  74  P.  301  (applied);  142  C.  423,  426,  76  P.  37  (applied): 
143  C.  14,  17,  76  P.  717  (referred  to);  143  C.  131,  134,  76  P.  898 
(referred  to);  143  C.  630,  632,  633,  77  P.  647  (construed  and  ap- 
plied-); 143  C.  673,  675,  77  P.  651  (applied);  144  C.  422,  424,  77  P. 
998  (applied);  145  C.  42,  44,  48,  78  P.  467  (referred  to);  145  C. 
397,  78  P.  878  (applied);  145  C.  559,  562,  79  P.  428  (referred  to  as 
inapplicable);  145  C.  596,  597,  79  P.  272  (applied);  146  C.  212,214, 
79  P.  870  (referred  to);  146  C.  245,  247,  79  P.  891  (referred  to);  146 
C.  257,  260,  79  P.  897  (referred  to);  146  C.  496,  498,  80  P.  717 
(applied);  147  C.  376,  377,  81  P.  1112,  1113  (applied);  147  C. 
536,  541,  82  P.  37,  39  (applied);  148  C.  137,  139,  140,  82  P.  682 
(time  for  vacating  .  judgment  not  void  on  its  face,  cannot 
exceed  one  year);  148  C.  773,  775,  113  A.  S.  354,  84  P.  152 
(applied  in  proceeding  to  annul  order  of  citizenship);  149  C. 
67,  68,  84  P.  657  (order  setting  aside  probate  of  will  void 
where  motion  not  Hied  in  time);  149  C.  487,  495,  87  P.  13 
(application  of,  considered  immaterial  on  proceedings  to  re- 
voke probate  of  will);  149  C.  556,  561,  563,  565,  566,  568,  87  P.  19 
(applied  to  foreclosure  decree  and  sale  alleged  to  have  been 
procured  by  fraud);  149  C.  659,  661,  87  P.  82  (applied  where 
defendant  was  not  personally  served  with  summons);  150  C.  99, 
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102,  88  P.  267  (affords  remedy  for  excessive  judgment  for  ali- 
mony); 150  C.  238,  242,  243,  88  P.  911  (is  applicable  to  relieve 
from  default  in  service  of  proposed  bill  of  exceptions);  150  C. 
258,  260,  88  P.  925  (not  applicable  to  relieve  default  in  service 
of  proposed  statement  on  motion  for  new  trial,  in  absence  of 
proper  showing);  150  C.  289,  326,  88  P.  356,  8  L.  N.  S.  692  (not 
considered  necessary  to  determine  whether  the  section  applies 
to  act  to  establish  land  titles,  where  parties  were  not  personally 
served);  150  C.  336,  339,  340,  88  P.  985  (waiver  of  relief  from 
failure  to  serve  proposed  bill  of  exceptions);  150  C.  477,  484,  486, 

89  P.  317  (is  merely  a  cumulative  remedy  in  case  of  mistake 
superinduced  by  fraud);  150  C.  575,  583,  89  P.  335  (applied  to 
judgment  against  defunct  .corporation) ;  150  C.  714,  717,  89  P. 
972  (applied  to  amendment  of  complaint  upon  "terms");  151  C. 
1,  12,  13,  89  P.  1097  (applied  to  amendment  of  pleadings);  151  C. 
98,  100,  90  P.  191  (obvious  and  sole  purpose  of  section  where 
summons  has  not  been  personally  served);  151  C.  216,  219,  90  P. 
543  (applied  in  case  of  failure  to  serve  proposed  bill  of  excep- 
tions);  151  C.  352,  354,  90  P.  691  (applied  to  motion  to  set  aside 
judgment);  151  C.  386,  393,  90  P.  939  (applies  in  determining 
whether  or  not  due  process  of  law  is  afforded);   151  C.  394,  397, 

90  P.  934  (application  for  relief  against  default  judgment  must 
be  made  within  reasonable  time);  152  C.  697,  699,  700,  93  P.  866 
(application  to  amend  bill  of  exceptions  must  be  made  within 
six  months),  92  P.  739,  740  (what  is  not  making  of  application 
within  six  months);  1  C.  A.  95,  98,  99,  81  P.  730,  732  (applied); 
1  C.  A.  148,  150,  81  P.  1026,  1027  (construed);  1  C.  A.  237,  238,  82 
P.  89  (referred  to);  1  C.  A.  593,  597,  82  P.  695  (applied  to  judg- 
ment by  default);  2  C.  A.  154,  155,  157,  83  P.  170  (imposing  con- 
ditions before  granting  relief);  2  C.  A.  193,  194,  83  P.  272 "(con- 
strued in  connection  with  §  939  post,  as  amended  1897  and  §  1049 
post  and  applied);  2  C.  A.  436,  441,  83  P.  1077  (applied);  3  C.  A. 
44,  45,  84  P.  214  (order  opening  default  not  appealable);  3  C.  A. 
127,  129,  130,  84  P.  425  (applied  to  failure  to  serve  bill  of  excep- 
tions or  statement  in  time);  4  C.  A.  108,  87  P.  204  (order  deny- 
ing relief  under  this  section  is  appealable);  4  C.  A.  448,  451,  88 
P.  499  (application  for  relief  from  default  in  failing  to  serve 
notice  of  intention  to  move  for  new  trial  must  be  made  within 
six  months);  5  C.  A.  273,  275,  90  P.  42  (affords  relief  from  mis- 
take of  law  by  attorney,  if  motion  is  made  in  time);  6  C.  A.  131, 
138,  91  P.  419  (amendment  of  complaint  to  conform  to  proofs  is 
in  discretion  of  court);  7  C.  A.  317,  318,  321,  323,  94  P.  383  (while 
reviewing  courts  will  generally  sustain  orders  of  trial  court, 
under  this  section,  it  would  be  commendable  practice  for  the 
judge  to  present  his  reasons  for  making  such  orders);  7  C.  A. 
346,  348,  349,  94  P.  592,  593  (to  be  liberally  construed  as  a  reme- 
dial statute:  and  no  distinction  is  made  between  extrinsic  and 
other  fraud). 
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Practice  Act  §68.-1  C.  167,  175  (cited);  1  C.  191,  192  (cited); 
3  C.  115,  118,  58  A.  D.  389  (cited);  3  C.  130,  134  (referred  to);  4 
C.  280.  281  (referred  to);  6  C.  173,  174  (applied):  7  C.  30.  32 
(applied);  7  C.  279,  280,  281  (referred  to);  9  C.  107,  111  (re- 
ferred to):  18  C.  455,  456  "(referred  to):  19  C.  706,  708  (referred 
to);  19  C.  706,  709  (referred  to);  21  C.  268,  273  (construed); 
27  C.  329,  333,  87  A.  D.  81  (cited);  28  C.  335,  338,  339  (con- 
strued); 28  C.  649,  652  (applied);  28  C.  668,  672  (applied): 
29  C.  72,  74  (applied);  29  C.  422.  423  (applied);  32  C.  Ill,  121,  91 
A.  D.  566  (cited  in  dis.  op.);  34  C.  25,  26  (referred  to);  34  C.  79, 
80  (referred  to);  34  C.  167,  172,  174  (construed  and  applied); 
34  C.  235,  239,  241  (applied);  36  C.  288,  289  (cited);  39  C.  105,  108 
(referred  to);  39  C.  309,  313  (retrospective  operation  of  amend- 
ment); 40  C.  421,  426  (referred  to);  41  C.  439,  443  (referred  to 
dis.  op.);  43  C.  253,  258  (applied  and  cited  in  dis.  op.  260);  47  C. 
526,  527  (applied);  49  C.  306,  307,  308  (amendments  by  adding  or 
striking-  out  name  of  party);  57  C.  335,  336  (error  to  permit 
amendment  of  complaint  changing  proceeding  from  action  ex 
delicto  to  action  ex  contractu);  58  C.  95,  97  (applied);  72  C.  217, 
222,  13  P.  503  (excusable  neglect  not  shown);  74  C.  400,  403,  5 
A.  S.  448,  16  P.  197  (limit  as  to  time  does  not  apply  to  void 
judgment);  85  C.  116,  117,  118,  24  P.  644  (referred  to);  92  C.  199, 
201,  28  P.  226  (referred  to);  97  C.  388,  391,  33  A.  S.  198,  30  P. 
585.  32  P.  452  (referred  to);  99  C.  623,  626,  34  P.  344  (referred  to 
and  evolution  of  section  traced);  119  C.  586,  589,  51  P.  849  (re- 
ferred to);   139  C.   648,  650,  73  P.   590    (referred  to). 

As  to  amending  verdict,  see  46  Cent.  Dig.  col.   2005,   §  795. 

Same  —  In  criminal  cases. —  See  Kerr's  Cyc.  Pen.  C.  p.  275, 
note  par.  149;  Kerr's  Pocket  Pen.  C.  §  1151.  note. 

Same  —  By  court  —  As  to  when  proper,  see  5  L..  756;  46  Cent. 
Dig.  col.  2005,  §  795. 

Same  —  Same  —  Affidavit  of  jurors  —  As  evidence  verdict  re- 
turned and  entered  differs  from  that  actually  found. —  See  3 
A.  C.   401. 

Same  —  Same  —  Same  —  To  impeach  verdict,  not  permissible. 
— See  12  A.  D.  143;  24  A.  D.  475;  48  A.  D.  376. 

Same  —  Same  —  After  discharge  of  jury. —  See  46  Cent.  Dig. 
col.    2010,   §  796. 

Same  —  Same  —  By   reference   to   record. —  See   14   A.   D.    518. 

Same  —  Same  —  By  increasing  sum  found,  not  permissible. — 
See  46  Cent.  Dig.  col.  2012,  §  799. 

Same  —  Same  —  Where  error  in  designating  parties. —  See  46 
Cent.  Dig.  col.   2011,  §  797. 

Same  —  Same  —  Where  several  counts,  one  of  which  is  good, 
others  bad,  and  verdict  general,  by  applying  to  good  count. — 
See  46  Cent.   Dig.  col.   2011,  §798. 

Same  —  By  the  jury  —  After  sealing  or  recording  verdict. — 
See  5  A.  C.   394;   46  Cent.  Dig.  col.   1998,  §794. 
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Same  —  Remanding  jury  with  instructions. —  See  46  Cent.  Dig. 
col.  1994,  §  793. 

Same  —  Same  —  Under  advice,  direction  or  sanction  of  court. 
—  See  4fi  Cent.  Dig.  col.   1990,  §792. 

As  to  amendment  of  returns  to  writs,  see  13  A.  D.  173-181. 

As  to  amendment  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  407 
and  note. 

As  to  amendment  of  writs  of  attachments  and  of  papers  on 
which  tl^ey  are  based,  see  61  A.  D.  125-131. 

As  to  appearance  waiving  and  superseding  irregularity  in  ser- 
vice of  summons  in  foreclosure  suit,  see  Kerr's  Cyc.  C.  C.  P. 
§  475  and  note  par.   77. 

As  to  collateral  attack  on  judgments,  see  Kerr's  Cyc.  C.  C.  P. 
§  416  and  note. 

As  to  constitutionality  of  Practice  Act  §  31,  allowing  courts 
to  appoint  attorneys  for  defendant  in  lieu  of  publication,  see 
Kerr's  Cyc.  C.  C.  P.   §  413  and  note. 

As  to  correction  of  mere  clerical  misprisions  in  actions  to 
foreclose  mortgages,  see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note  par. 
108. 

As  to  doctrine  of  variance,  see  Kerr's  Cyc.  C.  C.  P.  §  469  and 
note. 

As  to  immaterial  variance,  see  Kerr's  Cyc.  C.  C.  P.  §  470  and 
note. 

As  to  incidental  powers  and  duties  of  courts,  see  Kerr's  Cyc. 
C.  C.  P.  §§  128-131  and  notes. 

As  to  judgments  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  577-582 
and  notes. 

As  to  limit  of  right  of  amendment,  see  Kerr's  Cyc.  C.  C.  P. 
§471   and  note. 

As  to  manner  of  cominencing  civil  actions,  see  Kerr's  Cyc.  C. 
C.   P.  §§  405-416  and  notes. 

As  to  manner  of  giving  and  entering  judgment,  see  Kerr's 
Cyc.  C.  C.  P.  §§  664-680 1^  and  notes. 

As  to  mistake,  see  Kerr's  Cyc.  C.  C.  P.  §§  276-283  and  notes. 

As  to  notices,  and  filing  and  service  of  papers,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1010-1017  and  notes. 

As  to  parties  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  §§  367, 
390  and  notes. 

As  to  permitting  amendment,  see  Kerr's  Cyc.  C.  C.  P.  §  469 
and  note  pars.  28-35. 

As  to  relief  from  judgment  by  default  taken  in  justices'  court, 
see  Kerr's  Cyc.  C.   C.  P.   §  859  and  note. 

As  to  service  of  summons  by  publication,  see  94  A.  D.  766-770; 
9  L.   821. 

As  to  time  for  correction  of  judgment,  and  effect  of  correc- 
tion, see  Kerr's  Cyc.  C.  C.  P.  §  131  and  note. 
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As  to  validity  of  personal  judgments  rendered  upon  con- 
structive service  of  process,  including-  cases  as  to  alimony,  see 
32  L.  82;  35  L,.  70. 

Abuse  of  discretion  in  sustaining  demurrer  without  leave  to 
amend.— See  Kerr's  Cyc.  C.  C.  P.  §  472  and  note  par.  7. 

Affidavit  of  merits  on  motion  to  vacate  or  set  aside  judgment 
by  default.— See  58  A.  D.  394-396. 

Amendments  after  appeal. —  See   14   A.   D.   516-518. 

Amendment  to  judgment.— See  12  A.  D.  351,  354;  62  A.  S.  233, 
234. 

Amendments  varying  or  altering  cause  of  action  —  How  far 
allowed.— See  34  A.  D.  158,   162. 

Conclusiveness  of  judgment. —  See  11  L.   155-160. 

Discretion  of  court  in  granting  or  refusing  order  vacating  or 
setting  aside  judgment  by  default. — -See  58  A.  D.  393. 

Judgment  by  unauthorized  appearance  of  attorney  —  Whether 
void,  voidable,  or  conclusive. —  See  75  A.  D.  146-151;  21  L..  848, 
860. 

Judgment  not  subject  to  collateral  impeachment. —  See  8  L. 
2r,S,   270. 

Negligence,  or  inadvertence  of  attorney  as  ground  for  relief 
from  judgment.— See  80  A.  S.  264-271;  96  A.  S.  108-111. 

No  affidavit  of  merits  is  required  to  set  aside  decree  of  di- 
vorce.—  See  Kerr's  Cyc.  C.  C.  P.  §473  and  note  par.  42. 

Of  the  vacating  of  judgments  and  decrees  on  motion,  when 
not  specially  authorized  by  statute. —  See  60  A.  S.  633-663. 

Opening  judgment  as  fraudulent. —  See   14   A.   D.    635,  636. 

Power  of  equity  to  relieve  against  judgment  at  law. —  See  19 
A.  D.  603,  612. 

Relief  from  judgments  obtained  by  perjury. —  See  25  A.  S. 
165-174. 

Relief  in  equitx-,  oilier  tbnn  l)y  appelLnte  proceedings,  against 
judgments,  decree.s,  and  oilier  jiidicial  determinations. —  See  54 
A.  S.  218-261. 

Right  to  open  default  judgment  to  let  in  defense  of  statute  of 
limitations. —  See  61   K   746-752. 

Statutes  authorizing  vacation  and  sotting  aside  of  judgments 
by  default. —  See  58  A.  D.  392-39S. 

That  court  has  power  to  amend  and  ((introl  its  processes  and 
orders  so  as  to  make  them  conformable  to  law  and  justice. —  See 
Kerr's  Cyc.  C.  C.  P.  §  128  subd.   8  and  note. 

That  judgment  may  be  had  upon  failure  to  answer. —  See 
Kerr's  Cyc.  C.  C.  P.  §  5Sr>  and  note. 

That  mistake  of  law  as  well  as  of  facts  may  be  considere<l. 
and  parties  relieved  of  its  consequences. —  See  Kerr's  Cyc.  C.  C. 
§  1576  and  note  par.  8. 

That  matter  of  undeniable  right  is  not  matter  of  discretion 
within  this  section. —  See  5  A.  S.  454. 
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Vacating  judg-meiit  on  account  of  negligence  or  mistake  of 
attorney. —  See   80  A.   S.   264-271,   96   A.   S.   108-111. 

Validity  of  decree  of  divorce  obtained  on  publication  or  ser- 
vice out  of  state  where  defendant  did  not  appear. —  See  9  L.  821. 

What  amendments  to  pleadings  are  not  admissible  because 
they  change  cause  of  action. —  See  51  A.  S.  414-435. 

What  amounts  to  "  surprise,  mistake,  inadvertence,  or  excus- 
able  neglect." — See   58  A.   D.   397. 

What  does  not  constitute  "  surprise,  mistake,  inadvertence,  or 
excusable  neglect." — See  58  A.  D.  398. 

Want  of  jurisdiction  may  be  set  up  to  impeach  judgment. — 
See    11   L.    308-311. 

§  474.  SUING  A  PARTY  BY  A  FICTITIOUS  NAME,  WHEN 
ALLOWED.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and  such 
defendant  may  be  designated  in  any  pleading  or  proceeding  by 
any  name,  and  when  his  true  name  is  discovered,  the  pleading 
or  proceding  must  be  amended  accordingly. 

History:  Enacted  March  11,  1872,  founded  upon  §  69  of  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  31  pars,  annotation. 

Code  .section. — 63  C.  118,  119  (cited):  70  C.  23,  25,  11  P.  391, 
392  (applied);  73  C.  550,  553,  15  P.  131,  134  (amendment  of  com- 
plaint pending  trial  and  upon  terms,  when  proper),  36  P.  771 
(necessity  of  judgment  against  person  whose  name  is  men- 
tioned in  complaint);  113  C.  498,  500,  45  P.  814  (applied);  125  C. 
101,  104.  57  P.  766  (applied);  143  C.  131,  134.  76  P.  898  (referred 
to),    36   P.    771    (applied). 

Practice  Act  §69. —  40  C.  489.  490,  491  (construed):  42  C.  570, 
578   (construed):  125  C.  101,  104,  57  P.  766   (referred  to). 

§475.  NO  ERROR  OR  DEFECT  TO  BE  REGARDED  UN- 
LESS  IT  AFFECTS  SUBSTANTIAL  RIGHTS.  The  court  must, 
in  every  stage  of  an  action,  disregard  any  error,  improper 
ruling,  instruction,  or  defect,  in  the  pleadings  or  proceedings 
which,  in  the  opinion  of  said  court,  does  not  affect  the  sub- 
stantial rights  of  the  parties. 

[No  reyersal  for  error,  etc.,  which  is  not  i)rejiulicial.]  No 
judgment,  decision,  or  decree  shall  be  reversed  or  affected  by 
reason  of  any  error,  ruling,  instruction,  or  defect,  unless  it 
shall  appear  from  the  record  that  such  error,  ruling,  instruc- 
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tion,  or  defect  was  prejudicial,  and  also  that  by  reason  of  such 
error,  ruling,  instruction,  or  defect,  the  said  party  complaining 
or  appealing  sustained  and  suffered  substantial  injury,  and 
that  a  different  result  would  have  been  probable  if  such  error, 
ruling,  instruction,  or  defect  had  not  occurred  or  existed. 

There  sliall  be  no  i)resniiii>t!oii  tliat  error  is  prejudicial,  or 
tliat  injuiy  was  done  if  error  is  shown. 

Ili.storj-!  Enacted  March  11,  1S72,  re-enactment  of  !i  71  of 
Practice  Act;  amended  February  26,  1S97,  Stats  and  Amdt.s.  1897, 
p.  44. 

See  Kerr's  Cyc.  C.  C.  P.  for  221  pars,  annotation. 

Code  seotion. —  48  C.  349,  354  (applied):  52  C.  171,  184  (ap- 
plied); 57  C.  617,  619  (applied);  61  C.  301,  305  (applied);  63 
C.  33.  34  (applied);  64  C.  23,  24,  27  P.  960,  961  (applied);  65 
C.  389,  390,  4  P.  350  (applied);  66  C.  54.  58,  4  P.  945  (ap- 
plied); 67  C.  1,  4,  6  P.  867  (applied);  68  C.  272,  274,  9  P.  257, 
258  (applied);  68  C.  611,  616,  10  P.  179,  182  (applied);  71  C. 
183,  185,  191,  P.  176,  179,  12  P.  449,  451  (applied);  72  C.  17, 
20,  12  P.  226,  229,  870  (applied);  72  C.  555,  556,  14  P.  206,  207 
(applied);  73  C.  187,  189,  14  P.  828,  830  (applied);  73  C.  550,  553, 
15  P.  131,  134  (cited);  76  C.  269,  280,  18  P.  309  (applied);  76  C. 
631,  632,  18  P.  687,  688  (applied);  77  C.  91,  94,  19  P.  177,  178  (ap- 
plied); 78  C.  490,  492,  21  P.  362,  363  (applied);  79  C.  207,  208, 
21  P.  7^9,  740  (applied);  79  C.  584,  586,  21  P.  974  (construed 
and  applied);  82  C.  286,  337  (erroneously  cited  for  §457),  16 
A.  S.  116,  6  L.  756,  22  P.  910,  1046,  1052  (correct  citation):  82 
C.  420,  424,  22  P.  1087  (applied);  84  C.  197,  201,  23  P.  1094,  1095 
(applied);  88  C.  450,  452,  26  P.  504,  505  (applied);  89  C.  501,  506, 
26  P.  1077,  1079  (applied);  90  C.  90,  94,  27  P.  34,  35  (applied);  95 
C.  279,  295,  30  P.  529,  530  (cited);  96  C.  73,  77,  30  P.  1024,  1025 
(applied);  96  C.  400,  402,  31  P.  259  (applied);  (C.  Dec.  1,  1892), 
31  P.  738,  739  (applied);  97  C.  594,  597,  32  P.  644  (cited);  (C.  Aug. 
15,  1893),  33  P.  894,  895  (applied);  101  C.  307,  312,  35  P.  899  (ap- 
plied); 106  C.  151,  152,  39  P.  602  (applied);  107  C.  151,  152,  39  P. 
602  (applied);  111  C.  668,  686,  44  P.  320,  32  L.  193  (applied):  112 
C.  220,  227,  42  P.  1117  (applied);  113  C.  532,  536,  45  P.  816  (rule 
as  to  curative  effect  of  an  answer);  115  C.  226,  277,  56  A.  S.  97, 
47  P.  37,  37  L.  626  (applied);  115  C.  357,  372,  47  P.  135  (cited  in 
dis.  op.);  116  C.  596,  600,  48  P.  716  (applied);  117  C.  19,  25,  48  P. 
908  (applied);  (C.  June  29,  1897),  49  P.  352,  353  (referred  to); 
121  C.  167,  172,  53  P.  565  (cited);  123  C.  337,  346,  55  P.  1011  (ap- 
plied); 126  C.  322,  325,  58  P.  824  (constitutionality  questioned); 
128    C.    242,    245,    60    P.    772    (applied):    128    C.    264,    268,    60    P.    858 

329 


§  475  CODE    OF    Civil.   PROCEDURE.    [Pt.  II,   Tit.  VI. 

(applied);  128  C.  523,  526,  61  P.  90  (cited);  129  C.  197,  202,  61  P. 
940,  941  (applied);  129  C.  263,  272,  61  P.  1077  (applied);  130  C.  492, 
496,  80  A.  S.  147,  62  P.  829  (cited);  132  C.  195,  196,  64  P.  264  (ap- 
plied) ;  64  P.  267,  268  (applied) ;  133  C.  446,  449,  65  P.  890  (applied) : 
135  C.  31,  35,  66  P.  957  (applied);  135  C.  46,  48,  66  P.  985  (referred 
to):  135  C.  566,  569,  67  P.  1046,  68  P.  600  (applied);  136  C.  70,  71, 
68  P.  323  (applied);  138  C.  449,  452,  71  P.  495,  496  (applied);  140 
C.  587,  591,  74  P.  143  (applied);  145  C.  282,  285,  78  P.  721  (ap- 
plied); 145  C.  490,  495,  78  P.  1050  (applied);  147  C.  495,  508,  82  P. 
57,  62  (applied);  151  C.  701,  706,  91  P.  612  (applied  as  to  mis- 
joinder of  parties);  1  C.  A.  275,  278,  82  P.  84  (applied  to  error 
in  admission  of  evidence);  1  C.  A.  298,  300,  82  P.  343  (applied  to 
statement  of  grounds  of  contest  of  elections);   1   C.  A.   423,  426, 

82  P.  396  (applied  to  erroneous  instruction);  1  C.  A.  532,  538,  82 
P.   566    (applied  to  error  in  form  of  judgment):   2  C.  A.  109,  111, 

83  P.  165  (applied  to  errors  in  judgment  in  favor  of  a  defend- 
ant, with  whom  plaintiffs  had  no  concern);  2  C.  A.  674,  678,  84 
P.  256  (applied  to  error  in  admission  of  testimony);  2  C.  A.  684, 
688,  84  P.  260  (applied  to  judgment  against  wife  alone,  in  joint 
action  against  her  and  her  husband);  5  C.  A.  301,  313,  90  P.  203 
(applied  to  complaint  not  so  defective  as  to  be  insufficient  to 
support  judgment);  6  C.  A.  77,  78,  91  P.  534  (applied  to  failure 
of  finding  on  affirmative  defense). 

Practice  Act  §71. — 1  C.  167,  177  (misciting  §61  of  the  Prac- 
tice Act  of  1850,  for  §  71  of  that  act);  20  C.  586,  591;  32  C.  11,  14 
(applied);  37  C.  328,  336,  99  A.  D.  271  (applied);  39  C.  169,  175 
(applied);  41  C.  314,  317  (applied);  (C.  A.  Jan.  18,  1906),  •«4  P.  256 
(not  error  under  section  to  refuse  to  strike  out  non^responsive 
answer);  (C.  A.  Jan.  18,  1906),  84  P.  260  (in  action  against  joint 
defendants,  evidence  showing  but  one  liable,  applied  to  joint 
judgment  so  far  as  it  affects  defendant  liable). 

As  to  how  far  amendment  supersedes  original  pleading,  see 
Kerr's  Cyc.   C.   C.   P.   §  473   and  note  pars.   461-473. 

As  to  what  error  does  not  affect  substantial  rights,  see  Kerr's 
Cyc.  C.  C.  P.   §  475  note  pars.   49-68. 

Error  affecting  immaterial  or  collateral  matters  will  be  dis- 
regarded.—  See  Kerr's  Cyc.  C.  C.  P.  §  475  note  par.  55. 

Errors  or  defects  not  affecting  substantial  rights  will  be  dis- 
regarded.—  See  Kerr's  Cyc.  C.  C.  P.  §475  and  note  pars.  107-111. 

For  like  provision  concerning  errors  and  mistakes  in  plead- 
ings and  proceedings  in  criminal  cases. —  See  Kerr's  Cyc.  Pen. 
C.   §§  1258,  1404  and  notes. 

Harmless  error  is  no  ground  for  reversal. —  See  Kerr's  Cyc. 
C.  C.  P.  §475  and  note  pai".  115. 

What  variances  may  be  disregarded  as  immaterial. —  See 
Kerr's  Cyc.  C.  C.  P.   §  469  and  note  pars.   36-50. 
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§476.  TIME  TO  AMEND  OR  ANSWER  AFTER  DE- 
MURRER,  RUNNING  OF.  When  a  demurrer  to  any  pleading 
is  sustained  or  overruled,  and  time  to  amend  or  answer  is 
given,  the  time  so  given  runs  from  the  service  of  notice  of  the 
decision  or  order.  , 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  304; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.   135,  act  held  unconstitutional,  see  history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.   P.   for  5  pars,  annotation. 

52  C.  338,  339  (referred  to);  58  C.  95,  96,  97  (written  notice  is 
waived  when);  77  C.  150,  151,  19  P.  271,  272  (applied);  95  C.  364, 
367,  30  P.  551  (applied);  99  C.  173,  176,  33  P.  887,  888  (referred 
to):   129  C.   247,  2.50,  61   P.   1083    (referred  to  as  inapplicable). 

As  to  computation  of  time  within  which  the  act  is  to  be  done, 
see  Kerr's  Cyc.  C.  C.  P.  §  12  and  note. 

As  to  notices  and  filing  and  service  of  papers,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1010-1017  and  notes. 

As  to  time  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  §§432.  472,  473 
and  notes. 
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TITLE  VII. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chapter  I.  Arrest   and   Bail,    §§478-504. 

II.  Claim  and  Delivery  of  Personal  Property,  §§  509-521. 

III.  Injunction,    §§  525-533. 

IV.  Attacliment,    §§  537-560. 
V.  Receivers,    §§  564-569. 

VI.      Deposit  in   Court,   §§  572-574. 


CHAPTER  I. 

ARREST   AND    BAIL. 

§  478.     No    person    to    be    arrested    except   as    prescribed   by    this 

code. 
§  479.     Cases    in    wliich    defendant   inay    be   arrested. 
§  480.     Order  for  arrest,  by  wliom  inade. 
§  481.     Affidavit   to   obtain    order,   what   to   contain. 
§  482.     Security  by  plaintiff  before  order  of  arrest. 
§  483.     Order,    when    made    and    its    form. 
§  484.     Affidavit   and    order    to    be    delivered    to    the    sheriff,    and 

copy   to   defendant, 
i  485.     Arrest,  how  made. 

§  486.     Defendant  to  be  discliarged  on   bail   or  deposit. 
§  487.     Bail,   how   given. 
§  488.     Surrender  of  defendant. 

§  489.     Same.      [Arrest  of  defendant  by  bail   or  sheriff.] 
§  490.     Bail,   how   proceeded  against. 
§  491.     Bail,    liow   exonerated. 
§  492.     Delivery   of  undertaking   to   plaintiff,  and   its  acceptance 

or  rejection  by  him. 
§  493.     Notice   of  justification.      New   undertaking,    if   other   bail. 
§  494.     Qualification  of  bail. 
§  495.     Justification   of  bail. 
§  496.     Allowance  of  bail. 
§  497.      Deposit   of  money   with   slieriff. 
§  498.      Payment  of  money  into  court  by   sheriff. 
§  499.     Sulistituting  bail   for  deposit. 
§  500.     Money  deposited,  how  applied  or  disposed  of. 
§  501.     Sheriff,    wiien    liable    as    bail,    and    his    discharge    from 

liability. 
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{  502.     Proceedings  on  judgment  against  sheriff. 

$  503.     Motion    to    vacate    order   of    arrest   or    reduce    bail.      Affl- 

davits  on  motion. 
§  504.     When  the  order  vacated  or  bail  reduced. 

§  478.  >0  PERSON  TO  BE  ARRESTED  EXCEPT  AS  PRE- 
SCRIBED  BY  THIS  C(n)E.  No  person  can  be  arrested  in  a 
civil  action,  except  as  prescribed  in  this  code. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  72  of 
Practice  Act. 

See  Kerr's   Cyc.    C.    C.    P.    for   6   pars,    annotation. 

Code  Heotion. — 49  C.  465,  466  (construed):  101  C.  333,  334.  35  P. 
993  (erroneously  referred  to  for  §478  Civil  Code);  120  C.  316,  317, 
5::  P.   726   (construed). 

Practice  Act  §73.-6  C.  32,  33  (construed);  36  C.  159,  167  (con- 
strued). " 

As  to  arrest  and  bail  in  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P. 
§§  861-865   and   notes. 

As  to  discharge  of  persons  imprisoned  on  civil  process,  see  Kerr's 
Cyc.   C.   C.   P.    §§  1143-1154   and   notes. 

As  to  electors  being  exempt  from  arrest  on  days  of  election, 
see  Const.  1879,  art.  II,  §  2,  Hen.  G.  L.,  p.  Ixviii,  and  Kerr'f* 
Pocket  Pol.   C.  §  1069. 

As  to  false  imprisonment,   see  67  A.   S.   408-427. 

Same — As  to  what  constitutes,  see  12  Encyc.  of  L.  733-750;  23 
Cent.   Dig.   col.   503,   §§  1,   2. 

Same— Action  for.— See  12  Encyc.  of  L.  770;  8  PI.  &  Pr.  841; 
23  Cent.  Dig.  col.  503.   §§  1-126. 

Same — Same — Limitation  of  action  for. — See  Kerr's  Cyc.  C.  C.  P. 
§  340  and   note. 

Same — Damages  for — Inadequate,  as  ground  for  setting  aside 
verdict. — See  47  L.  43. 

Same — Same — Measure  of. — See  3  2  Encyc.  of  L.  779-784;  1  A.  C. 
924. 

Same — Defense — As  to  generally,  see  23  Cent.  Dig.  col.  582, 
§§  74-79. 

Same — Same — Intent  to  secure  legal  restraint,  merely,  not  a. — 
See  8  A.  C.  344;  18  L.  356. 

Same — Evidence  of  result  of  criminal  prosecution  in  action  for. — 
See  1  A.  C.  926. 

Same — Liability — As  to  gcneralh',  see  23  Cent.  Dig.  col.  510, 
§§  5-16. 

Same— Same— Civil.— See  8  PI.  &  Pr.  S41-S53;  23  Cent.  Dig.  col. 
503,    §§  1-121. 
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Same — Same — Criminal. — See  12  Enoyc.  of  L.  785;  8  PI.  &  Pr. 
853;   23   Cent.   Dig.   col.   643,    §§122-126. 

Same — Same — Of  attorney  acting  in  case. — See  12  Encyc.  of 
L.   776. 

Same — Same — Of  executive  officer. — See  12  Encyc.  of  L.  762-770; 
1  A.  C.  924;  4  A.  C.  318;  8  A.   C.  31,   34;  51  L.   193. 

Same — Same — Of  judicial  officer.— See  12  Encyc.  of  L.  758-762;  4  A. 
C.  318,  325;  14  L.  142. 

Same — Same — Of  person  procuring. — See  12  Encyc.  of  L.  751-758; 
4  A.   C.   318. 

Same — Same — Of  principal  for  act  of  agent  in  procuring. — See 
12  Encyc.  of  L.   770-775;   1  A.  C.   723;   14  L.   791. 

Same — Same — Of  municipal  corporation. — See  12  Encyc.  of  L.  776; 
44  L,.   791. 

Same — Same — Same — Under  an  invalid  ordinance. — See   47  L.   593. 

Same — Same — Of  private  corporation. — See  12  Encyc.  of  L.  77S. 

As  to  no  imprisonment  for  debt,  except  in  cases  of  fraud,  nor 
in  civil  actions  for  torts,  except  in  cases  of  wilful  injury  to  persons 
01   property,  see  Const.   1879,   art.  I,   §  15,   Hen.  G.   L.,   p.  Ixvii. 

As  to  members  of  the  legislature  being  exempt  from  arrest,  see 
Const.   1879,   art.   IV,   §  11,  Hen.   G.   L.,   p.   Ixx. 

As  to  no  person  to  be  imprisoned  for  a  military  fine  in  time 
of  peace,   see  Const.   1879,   art.   I,    §  15,   Hen.   G.   L.,   p.   Ixvii. 

As  to  persons  belonging  to  military  forces  being  exempt  from 
arrest  while  attending  to  military  duty,  see  Kerr's  Cyc.  Pol.  C. 
§  2021  and  note. 

As  to  right  of  witnesses  to  damages  for  being  arrested  while 
in  attendance  on  court,   see  Kerr's  Cyc.  C.  C.   P.   §  2068  and  note. 

As  to  there  being  no  writ  of  ne  exeat  in  this  state,  see  Kerr's 
Cyc.    C.    C.    P.    §  479   and   note   par.    46. 

As  to  witness  being  exempt  from  arre.st.  see  Kerr's  Cyc.  C.  C.  P. 
§  2067  and  note;  also  77  A.  D.  401-405;  38  A.   S.   717-722. 

As  to  witnesses  not  to  be  unreasonably  detained,  or  confined  with 
criminals,  see  Const.  1879,  art.  I,   §  6,  Hen.  G.  L.,  p.  Ixv. 

As  to  writ  of  ne  exeat,  see  Kerr's  Cyc.  C.  C.  P.  §  749,  note  par.  46; 
14  A.  D.   560-563. 


5  479.  CASES  IN  WHICH  DEFENDANT  MAY  BE  AR- 
RESTED. The  defendant  may  be  arrested,  as  hereinafter  pre- 
scribed, in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 

cause  of  action  arising  upon  contract,  express  or  implied,  when 
the  defendant  is  about  to  depart  from  the  state  with  intent  to 
defraud  his  creditors. 
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2.  In  au  action  for  a  tine  or  penalty,  or  for  money  or  prop- 
erty embezzled,  or  fraudulently  misapplied,  or  converted  to  his 
own  use,  by  a  public  officer,  or  an  officer  of  a  corporation,  or 
an  attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of 
his  employment  as  such,  or  by  any  other  person  in  a  fiduciary 
capacity;  or  for  misconduct  or  neglect  in  office,  or  in  a  pro- 
fessional employment,  or  for  a  wilful  violation  of  duty. 

3.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  when  the  property  or  any  part  thereof 
has  been  concealed,  removed,  or  disposed  of,  to  prevent  its 
being  found  or  taken  by  the  sheriff. 

4.  Wbeii  the  defendant  luts  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought;  or  in  concealing  or  disposing  of  the  prop- 
erty for  the  taking,  detention,  or  conversion  of  which  the 
action  is  brought. 

f).  When  the  defendant  has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  73  of 
Practice  Act;  amended  Marcli  24.  1874,  Code  Amdts.  1873-4,  p. 
304. 

See  Kerr's  Cyc.   C.   C.   P.   for  58  pars,   annotation. 

Code  8eotioii. — 54  C.  339,  342,  343,  35  A.  R.  80  (constnuil )  ;  iV. 
Dec.  :iO,  ISSO),  12  P.  487  (referred  to);  120  C.  316,  317,  52  P.  726 
(construed);  130  C.  66,  67,  68,  69.  80  A.  S.  73,  62  P.  303,  509  (con- 
strued); 130  C.  649,  650.  63  P.  70  (referred  to);  138  C.  248,  250,  71 
P.  179  (referred  to);  2  C.  A.  752,  756.  84  P.  229  (construed  with 
§§480.  481  post  and  applied);  5  C.  A.  Ill,  114.  115,  89  P.  SCO 
(referred    to). 

Practice  Act  §  73.— 1  C.  345  (citing  Practice  Act  of  1850,  §  74) : 
1  C.  438.  439,  440  (citing  Practice  Act  of  1850,  §74);  6  C.  239,  240 
(construed);  6  C.  318,  321  (construed);  8  C.  87,  88  (construed); 
8  C.  619,  623  (construed);  10  C.  411.  412  (construed);  36  C.  159, 
165.   166    (construed). 

As  to  affidavit  of  agent  lioing  insufficient,  see  Kerr's  Cyc.  C.  C.  P. 
§  481   and   note   par.    5. 

As  to  allegations  of  fraud  necessary  in  affidavit,  see  Kerr's  Cyc. 
C    C.    P.    §  481   and   note   pars.    6,    7,    11,    13,    23,    27. 

As  to  defendant,  when  once  discharged  by  judge,  being  forever 
exempt  from  future  arrest  on  same  debt,  see  Kerr's  Cyc.  C.  C.  P. 
§  1151  and   note. 
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■  As  to  liability  of  one  partner  for  fraud  of  one  of  partners  in 
matter  connected   with   partnership   business,    see   67   A.    S.   38-51. 

As  to  removal  of  goods  not  being  a  ground  of  arrest  if  they  are 
still  within  reach  of  an  attachment,  see  Kerr's  Cyc.  C  C.  P. 
§  479   and   note  par.   52. 

As  to  what  constitutes  embezzlement,  see  Kerr's  Cyc.  Pen.  C. 
§§  503-514  and  notes;   98  A.   D.  126-174. 

Same — What  is  larceny,  and  not  embezzlement. — See  Kerr's  Cyc. 
Pen.  C.   §  508,  note  pars.  20-23. 

As  to  writ  of  capias  ad  satisfaciendum,  see  Kerr's  Cyc.  C.  C.  P. 
§  488  and  note  par.   7. 

As  to  writ  of  ne  exeat,  see  Kerr's  Cyc.  C.  C.  P.  S  749,  note  par. 
46;   14  A.   D.    560-563. 


§  480.  ORDER  FOR  ARREST,  BY  WHOM  MADE.  An  order 
for  the  arrest  of  the  defendant  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  74  of  Practice  Act;  amended  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  3. 

See  Kerr's  Cyc.   C.   C.   P.   for  3   pars,   annotation. 

130  C.  66,  69,  80  A.  S.  73,  62  P.  303,  509  (construed):  2  C.  A. 
752,  756,  84  P.  229  (construed  and  applied  with  §  479  ante  and 
§  481   post). 

As  to  discretionary  power  of  court  to  issue  order  of  arrest,  see 
Kerr's  Cyc.  C.  C.  P.   §  479  and  note  par.   11. 


§  481.  AFFIDAVIT  TO  OBTAIN  ORDER,  WHAT  TO  CON- 
TAIN. The  order  may  be  made  whenever  it  appears  to  the 
judge,  by  the  affidavit  of  the  plaintiff,  or  some  other  person, 
that  a  sufficient  cause  of  action  exists,  and  that  the  case  is  one 
of  those  mentioned  in  section  four  hundred  and  seventy-nine. 

The  affidavit  must  be  either  positive  or  upon  inforniation  and 
belief;  and  when  upon  information  and  belief,  it  must  state  the 
facts  upon  which  the  information  and  belief  are  founded. 

If  an  order  of  arrest  be  made,  the  affidavit  must  be  filed  with 
the  clerk  of  the  court. 

History:  Enacted  March  11.  1872,  re-enactment  of  §75  of 
Practice  Act;  amended  ]March  24,  1874,  Code  Amdts.  1873-4,  p. 
305. 
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See  Kerr's  Cyc.  C.  C.   P.  for  30  pars,  annotation. 

Code  section. — 59  C.  188,  190  (construed);  120  C.  SKi,  317,  321, 
5-^.  P.  726  (construed);  130  C.  6G,  68,  SO  A.  S.  73,  62  P.  303,  509  (con- 
strued); (C.  Dec.  30,  1S86),  12  P.  487  (applied):  2  C.  A.  752,  754,  75.'., 
756,  758,  84  P.  229  (construed  and  applied  with  §§479,  480  ante); 
5  C.  A.  Ill,  115,  89  P.  860  (sliowing  may  be  made  upon  wliat  affi- 
davit). 

Practice  Act  §75.-2  C.  607,  609  (construed);  3  C.  377,  378  (con- 
strued);  6   C.   57,    59    (construed). 

As  to  agency  and  fiduciary  relationship,  see  Kerr's  Cyc.  C  C.  P. 
§  479   and  note  par.   4-10. 

As  to  difference  between  void  and  voidable  process,  see  Kerr's 
Cyc.   C.   C.   P.    §  482  note  par.   lo. 

§482.  SECURITY  BY  PLAIXTIFF  BEFORE  ORDER  OF 
ARREST.  Before  making  the  order,  the  judge  must  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  sureties 
in  an  amount  to  be  fixed  by  the  judge,  which  must  be  at  least 
five  hundred  dollars,  to  the  effect  that  the  plaintiff  will  pay  all 
costs  which  may  be  adjudged  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  arrest,  if  the  same 
be  wrongful,  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking. 

The  undertaking  must  be  filed  with  the  clerk  of  the  court. 

Hl.story:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§76  of  Practice  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  305. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

As  to  liability  of  sureties  in  general,  see  Kerr's  Cyc.  C.  C. 
§§  2836-2840   and   notes. 

As  to  power  of  court  commissioner  to  approve  bond,  see  Kerr's 
Cyc.   C.   C.   P.   §  259  subd.  3  and  note. 

Ae  to  requisites  of  undertakings,  see  Kerr's  Cyc.  C.  C.  P.  §  1057 
and  note. 

As  to  right  of  surety  to  contribution  when  he  lias  paid  more 
than  his  proportion,   see  Kerr's  Cyc.   C.   C.    1'.    §  70;»  and   note. 

As  to  undertaking — Court  commissionei-'s  iwwer  to  take. — See 
Kerr's   Cyc.    C.    C.    P.    §  259   and   note. 

Same — Generally. — See   Kerr's   Cyc.   C.   C.    P.    §  105   and    not.-. 

Same— On  appeal,   see  Kerr's  Cyc.   C.   C.   P.   §  941   and  note. 

Same — Required  of  defendant  in  order  to  be  released,  see  Kerr's 
Cyc.    C.    C.    P.    §  487   and   note. 

Same — When    undertaking    is    to    be    delivered    to    plaintiff,     see 
Kerr's  Cyc.  C.  C.   P.   §  581  and  note. 
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§  483.     ORDER,  WHEN  MADE  AND  ITS  FORM.    The  order 

may  be  made  at  the  time  of  the  issuing  of  the  summons,  or 
any  time  afterwards  before  judgment.  It  must  require  the 
sheriff  of  the  county  where  the  defendant  may  be  found,  forth- 
with to  arrest  him  and  hold  him  to  bail  in  a  specified  sum, 
and  to  return  the  order  at  a  time  therein  mentioned,  to  the 
clerk  of  the  court  in  which  the  action  is  pending. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  77  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  .seotion. — 59  C.  188,  190  (construed):  130  C.  66,  69,  80  A.  S. 
73,   62  P.   303.   509    (construed). 

Praotioe  Aot  §77.-6  C.  57,  61  (construed);  6  C.  318,  320  (con- 
strued). 

§484.  AFFIDAVIT  AND  ORDER  TO  BE  DELIVERED  TO 
THE  SHERIFF,  AND  COPY  TO  DEFENDANT.  The  order  of 
arrest,  with  a  copy  of  the  affidavit  upon  which  it  is  made, 
must  be  delivered  to  the  sheriff,  who,  upon  arresting  the  de- 
fendant, must  deliver  to  him  a  copy  of  the  affidavit,  and  also, 
if  desired,  a  copy  of  the  order  of  arrest. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  78  of 
Practice  Act. 

As  to  officer  exliibiting  process  upon  request,  see  Kerr's  Cyc. 
Pol.    C.    §  4188   and   note. 

As  to  slieriff's  duties. — Excuse  for  omission  to  perform,  by  direc- 
tion of  party  or  his  attorney,  must  be  in  writing. — See  Kerr's 
Cyc.    Pol.    C.    §  4185   and   note. 

"^"§485.  ARREST,  HOW  MADE.  The  sheriff  must  exQcute 
the  order  by  arresting  the  defendant  and  keeping  him  in  cus- 
tody until  discharged  by  law. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  79  of 
Practice  Act.  ^  t  ; 

t  '    ■' 

As   to   no  second  arrest  in   civil  action,   see   Kerr's   Cyc.   C.   C.   P. 

§  1153  and  note. 
As    to    officer    exhibiting    process    upon    request,    see    Kerr's    Cyc. 

Pol.   C.   §  4188  and  note. 
As   to  plaintiff  giving   sheriff   instructions    in    writing,    see   Kerr's 

Cyc.  Pol.  C.  §  4185  and  note. 
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§  486.  DEFENDANT  TO  BE  DISCHARGED  ON  BAIL  OR 
DEPOSIT.  The  defendant,  at  any  time  before  execution,  must 
be  discharged  from  the  arrest,  either  upon  giving  bail  or 
upon  depositing  the  amount  mentioned  in  the  order  of  arrest. 

Historj's-  Enacted  March  11,  1872,  re-enactment  of  §80  of 
I'ractice  Act. 

See  Kerr's  Cyc.   C.   C.    P.    for   2   pars,   annotation. 

As  to  plaintiff  to  advance  funds  for  support  of  person  committed 
to  jail  on  execution  issued  in  civil  action,  see  Kerr's  Cyc.  C.  C.  P. 
§  1154  and  note. 

§487.  BAIL,  HOW  GIVEN.  The  defendant  may  give  bail 
by  causing  a  -written  undertaking  to  be  executed  by  two  or 
more  sufficient  sureties,  to  the  effect  that  they  are  bound  in 
the  amount  mentioned  in  the  order  of  arrest,  that  the  defend- 
ant will  at  all  times  render  himself  amenable  to  the  process 
of  the  court,  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  or  that  they 
will  pay  to  the  plaintiff  the  amount  of  any  judgment  which 
may  be  recovered  in  the  action. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  81  of  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  8ev(lon. — 130  C.   649,  650,   63  P.   70    (referred  to). 

Practice    Act    §81.-6    C.    57,    59,    60    (construed). 

As  to  excessive  bail  being  prohibited,  see  Const.  1879,  art.  I,  $  6, 
Hen.    G.    L.,   p.    Ixv. 

As  to  qualifications  of  Ijail,  see  Kerr's  Cyc.  C.  C.  P.  §§  494,  1057 
and  notes. 

As  to  writ  of  capias  ad  satisfaciendum,  see  Kerr's  Cyc.  C.  C.  P. 
§  488,   note  par.   7. 

§  488.  SURRENDER  OF  DEFENDANT.  At  any  time  before 
judgment,  or  within  ten  days  thereafter,  the  bail  may  surren- 
der the  defendant  in  their  exoneration;  or  he  may  surrender 
himself  to  the  sheriff  of  the  county  where  he  was  arrested. 

History:  Enacted  March  11.  1872,  re-enactment  of  §  82  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.   P.  for  7  pars,   annotation. 
5   C.   93,    94    (construed);   6   C.    57.    60    (construed);    8    C.    552,    554 
(construed). 

339 


§§  489-491  (X)I)K   OF   CIVIL,   PROCEDURE.    [Pt.  II,  Til.  VII. 

As  to  sureties  being  exonerated  by  performance  or  offer  of  per- 
formance, see  Kerr's  Cyc.  C.  C.  §  2S39  and  notes;  see,  also,  5 
Cent.   Dig.   col.    2196,   §S  95-107;    3    Decen.   Dig-.,   p.    28,   §§22-24. 

S489.  SAME.  [ARKEST  OF  DEFENDANT  BY  BAIL  OR 
SHERIFF.]  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally  charged, 
may  themselves  arrest,  or,  by  a  written  authority  indorsed 
on  a  certified  copy  of  the  undertaking,  may  empower  the 
sheriff  to  do  so, 

[Exoneration  of  bail.]  Upon  the  arrest  of  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon 
his  own  surrender,  the  bail  are  exonerated,  if  such  arrest, 
delivery,  or  surrender  take  place  before  the  expiration  of  ten 
days  after  judgment;  but  if  such  arrest,  delivery,  or  surren- 
der be  not  made  within  ten  days  after  judgment,  the  bail  are 
finally  charged  on  their  undertaking,  and  bound  to  pay  the 
amount  of  the  judgment  within  ten  days  thereafter. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  83  of 
Practice  Act. 

As  to  exoneration  of  bail,   see  post  S  491. 

As  to  surrender  of  defendant,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  488   and   note;    also   ante    §  488,    note. 

§490.  BAIL,  HOW  PROCEEDED  AGAINST.  If  the  bail 
neglect  or  refuse  to  pay  the  judgment  within  ten  days  after 
they  are  finally  charged,  an  action  may  be  commenced  against 
such  bail  for  the  amount  of  the  original  judgment. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  84  of 
Practice  Act,  as  amended  1854. 

As  to  liability  of  sureties,  generally,  see  Kerr's  Cyc.  C.  C.  §§  2836- 
2840   and   notes. 

As  to  necessary  allegations  in  action  on  bail  bond,  see  Kerr's 
Cyc.    C.    C.    P.    §  487   and   note   pars.    3-6. 

§49L  BAIL,  HOW  EXONERATED.  The  bail  are  exoner- 
ated by  the  death  of  the  defendant  or  his  imprisonment  in  a 
state  prison,  or  by  his  legal  discharge  from  the  obligation  to 
render  himself  amenable  to  the  process. 
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History:  Enacted  March  11,  1872,  re-enaclmcnt  of  §  85  of 
Practice  Act. 

As  to  whether  liabihty  of  sureties  extinguished  by  conviction,  or 
continues  until  execution  of  judgment,   .see  3  A.   C.   930. 

Exoneration  of  sureties — as  to  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§488  and  note  pars.  2-4,  and  §489;  3  PI.  &  Pr.  183;  3  Decen.  Dig. 
p.  25,  §  18;  99  A.  D.  216. 

Same — By  act  of  God. — See  3   Encyc.   of  L.   629. 

Sam.e — By  act  of  the  law. — See  3  Encyc.  of  L.  630. 

Same — By  act  of  the  obligee. — See  3  Encyc.  of  L.  634. 

Same— By  alteration  of  contract.— See  3  Encyc.  of  L.  635-638. 

Same — By  arrest  of  principal  in  same  action. — See  5  Cent.  Dig. 
col.   2165,   §  66;   3   Encyc.   of  L.   638. 

Same — By  death  of  principal. — See  5  Cent.  Dig.  col.  2178,  §  78; 
3  Encyc.  of  L.   629. 

Same — By  delay  in  prosecution. — See  5  Cent.  Dig.  col.  2169,  §  70; 
56   L.    533. 

Same — By  discharge  of  principal  in  bankruptcy. — See  5  Cent.  Dig. 
col.    2173,    §  77. 

Same — By  enlistment  of  principal  in  army  or  navy. — See  5  Cent. 
Dig.   col.   2173,    §  76;    6  A.    C.    616. 

Same — Same — Not  where  enlistment  without  surety's  consent. — 
See  6   A.   C.   615. 

Same— By  exemption  of  principal  from  arrest. — See  5  Cent.  Dig. 
col.   2167,    §  69. 

Same — By  giving  new  or  second  bond. — See  5  Cent.  Dig.  col. 
2166,    §67;   3   Encyc.   of  L.    638. 

Same — By  imprisonment  of  principal  in  other  proceedings. — See 
5   Cent.   Dig.   col.   21C6,    §  68. 

Same — By  judgment,  on  merits,  for  principal. — See  5  Cent.  Dig. 
col.    2178,    §  79. 

Same — By  payment  of  del)t  or  performance  of  conditions. — See 
3  Encyc.  of  L.  626-628,  639-644;  3  PI.  &  Pr.  189;  5  Cent.  Dig.  col. 
2171,   §  74. 

Same — By  statute  abolishing  imprisonment  for  debt. — See  5  Cent. 
Dig.  col.  2178,  §  80. 

Same — By  variance  in  pleadings  from  affidavit  for  arrest. — See 
5   Cent.   Dig.   col.   2180,   §  81. 

Proceedings  to  obtain  exoneration  of  sureties. — See  5  Cent.  Dig. 
col.   2183,   §  82. 

§492.  DELIVEKY  OF  INDERTAKIXG  TO  PLAINTIFF, 
AM)  ITS  ACt'FrTAXE  OR  I{EJE(T10N  IJY  HIM.  Within 
the  time  limited  for  that  purpose,  the  sheriff  must  file  the 
order  of  arrest  in  the  office  of  the  clerk  of  the  court  in  which 

341 


SS  493,  494  (X)I)10   OF   CIVIL   I'ROCEDTTRE.    [Pt.  II,  Tit.  VII. 

the  action  is  pending,  with  his  return  indorsed  thereon,  to- 
gether with  a  copy  of  the  undertaking  of  the  bail. 

[Disposition  of  uudertaking  —  Exception  to.]  The  original 
undertaking  he  must  retain  in  his  possession  until  filed,  as 
herein  provided.  The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is 
exonerated  from  liability.  If  no  notice  be  served  within  ten 
days,  the  original  undertaking  must  be  filed  with  the  clerk 
of  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  86  of 
Practice  Act. 

§493.  JfOTICE  OF  JUSTIFICATIOJf.  NEW  UNDEKTAK- 
ING,  IF  OTHER  BAIL.  Within  five  days  after  the  receipt  of 
notice,  the  sheriff  or  defendant  may  give  to  the  plaintiff  or 
his  attorney  notice  of  the  justification  of  the  same,  or  other 
bail  (specifying  the  places  of  residence  and  occupations  of 
the  latter),  before  a  judge  of  the  court  or  county  clerk,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  except  by  consent  of  parties.  In 
case  other  bail  be  given,  there  must  be  a  new  undertaking. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  87  of 
Practice  Act;  amended  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  3. 

29   P.   332,   335    (erroneously   cited   for   §  473). 

As  to  justification  of  bail,  see  Kerr's  Cyc.  C.  C  P.  §  259  subd.  3 
and  note;  also  §  495  and  note. 

§494.  QUALIFICATION  OF  BAIL.  The  qualifications  of 
bail  are  as  follows: 

1.  Each  of  tliem  must  be  a  resident  and  houseliolder,  or 

freeholder,  within  the  state. 

2.  Each  must  be  worth  tlie  amount  specified  in  the  order  of 
the  arrest,  or  the  amount  to  which  the  order  is  reduced,  as 
provided  in  this  chapter,  over  and  above  all  his  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution;  but 
the  judge  or  county  clerk,  on  justification,  may  allow  more 
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than  two  sureties  to  justify  severally,  in  amounts  less  than 
that  expressed  in  the  order,  if  the  whole  justification  be  equiv- 
alent to  that  of  two  sufficient  bail. 

History:  Enacted  March  11,  1872,  rc-enactnient  of  §  88  of 
Practice  Act:  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
306. 

As  to  who  is  "householder"  for  purpose  of  qualifying  a.s  bail,  see 
Kerr's   Cyc.   C.   C.   P.    §  494  note. 

Exemptions  from  execution. — See  Kerr's  Cyc.  C.  C.  P.   §  090  note. 

Qualifications  of  bail. — See  Kerr's  Cyc.  C.  C.  P.  §  10r)7  note. 

Requisites  of  undertaking. — See  Kerr'p  Cyc.  C.  C.  I'.  §  1057  and 
note. 

§  495.  JUSTIFICATION  OF  «AIL.  For  the  purpose  of  jus- 
tification, each  of  the  ball  must  attend  before  the  judge  or 
county  clerk,  at  the  time  and  place  mentioned  in  the  notice, 
and  may  be  examined  on  oath  on  the  part  of  the  plaintiff, 
touching  his  sufficiency,  in  such  manner  as  the  judge  or  clerk, 
in  his  discretion,  may  think  proper.  The  examination  must 
be  reduced  to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  89  of 
Practice  Act. 

As  to  court  ordering  new  undertaking  to  be  given,  see  Kerr's 
Cyc.  C.  C.  P.  §  1057  and  note. 

As  to  extension  of  time  to  justify,  see  Kerr's  Cyc.  C.  C.  P.  §  1054 
and  note. 

As  to  justification  of  sureties  on  attachment  I)ond.  see  Kerr's 
Cyc.  C.  C.  P.   8  539  and,  note. 

As  to  justification  of  sureties  on  appeal  bond,  see  Kerr's  Cyc. 
C.   C.   P.    §  948  and   note. 

As  to  notice  of  justification  of  sureties  on  undertaking  in  bail, 
ante  §  493. 

As  to  power  of  court  commissioners  to  examine  surety,  see 
Kerr's  Cyc.   C.   C.    P.    §  259   subd.   ?,. 

§  4i)G.  ALLOWANCE  OF  BAIL.  If  the  judge  or  clerk  find 
the  bail  sufficient,  he  must  annex  the  examination  to  the  un- 
dertaking, indorse  his  allowance  thereon,  and  cause  them  to  be 
filed,  and  the  sheriff  is  thereupon  exonerated  from  liability. 

History:  Enacted  March  11,  1872,  re-enactment  of  §90  of 
Practice  Act. 
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62  C.  543,  544   (erroneously  cited  for  §  946). 

As    to   power  of  court   oommissioner  as    to    bail,    see   Kerr's   Cyc. 
C.   C.    P.    §  259   subd.    3   and   note. 


§497.  DEPOSIT  OF  MO>EY  WITH  SHERIFF.  The  de- 
fendant may,  at  the  time  of  his  arrest,  instead  of  giving  bail 
deposit  with  the  sheriff  the  amount  mentioned  in  the  order. 
In  case  the  amount  of  the  bail  be  reduced,  as  provided  in  this 
chapter,  the  defendant  may  deposit  such  amount  instead  of 
giving  bail.  In  either  case  the  sheriff  must  give  the  defendant 
a  certificate  of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  91  of 
Practice  Act. 

As  to  deposit  in  court,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  572- 
574   and  notes. 

§  498.    PAYMENT  OF  MONET  INTO  COURT  BY  SHERIFF. 

The  sheriff  must,  immediately  after  the  deposit,  pay  the  same 
into  court,  and  take  from  the  clerk  receiving  the  same  two 
certificates  of  such  payment,  the  one  of  which  he  shall  deliver 
to  the  plaintiff's  attorney,  and  the  other  to  the  defendant.  For 
any  default  in  making  such  payment,  the  same  proceedings 
may  be  had  on  the  official  bond  of  the  sheriff,  to  collect  the 
sum  deposited,  as  in  other  cases  of  delinquency. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  92  of 
Practice  Act. 

As  to  penalty  for  sheriff  refusing  to  pay  over  money,  see  Kerr's 
Cyc.    Pol.    C.    §  41S1   and   note. 

§  499.  SUBSTITUTING  BAIL  FOR  DEPOSIT.  If  money  is 
deposited,  as  provided  in  the  two  last  sections,  bail  may  be 
given  and  may  justify  upon  notice,  at  any  time  before  judg- 
ment; and  on  the  filing  of  the  undertaking  and  justification 
with  the  clerk,  the  money  deposited  must  be  refunded  to  the 
defendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  §93  of 
Practice  Act. 
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§600.  MONEY  DEPOSITED,  HOW  APPLIED  OR  DIS- 
POSED OF. —  Where  money  has  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  the  recovery  of  a  judgment  in  favor 
of  the  plaintiff,  the  clerk  must,  under  the  direction  of  the 
court,  apply  the  same  in  satisfaction  thereof;  and  after  satisfy- 
ing the  judgment,  refund  the  surplus,  if  any,  to  the  defendant. 

If  the  jiidjjment  is  in  fayor  of  the  defendant,  the  clerk  must, 
under  like  direction  of  the  court,  refund  to  him  the  whole 
sum  deposited  and  remaining  unapplied. 

History:  Enacted  Marcli  11.  1872,  re-enactment  of  S  94  of 
Practice  Act. 

§  501.  SHERIFF,  WHEN  LIABLE  AS  BAIL,  A>D  HIS  DIS- 
CHARGE  FROM  LIABILITY.  If,  after  being  arrested,  the  de- 
fendant escape  or  is  rescued,  the  sheriff  is  liable  as  bail;  but 
he  may  discharge  himself  from  such  liability  by  the  giving 
bail   at  any  time  before  judgment. 

HlHtorj-:  Enacted  March  11,  1872,  sub.stantial  re-enactment 
of  §  95  of  Practice  Act. 

As  to  liability  of  sheriff  permitting  escape,  see  Kerr's  Cyc.  Pol. 
C.   §§  4182,   4184  and  notes. 

As  to  liability  of  sheriff  permitting  rescue,  see  Kerr's  Cyc.  Pol. 
C.   §§  4183,   4184  and  notes. 

§  502.    PROCEEDIXGS  ON  Jl  IX^MENT  AGAINST  SHERIFF. 

If  a  judgment  is  recovered  against  the  sheriff  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  unsatisfied  in 
whole  or  in  part,  the  same  proceedings  may  be  had  on  his 
official  bond,  for  the  recovery  of  the  whole  or  any  deficiency, 
as  in  other  cases  of  delinquency. 

Hi»<orj-:  Enacted  March  11,  1872,  re-enactmont  ot  §  9r>  of 
Practice  Act. 

§5o:j.   motion  to  vacate  (mjder  (►f  arrest  or  re- 

DK  E  I5AIL.  Al  I  II)AVITS(>N  M(HI(>\.  A  dcreiuiant  arrested 
may,  at  any  time  before  the  trial  of  the  action,  or  if  there  be 
no  trial,  before  the  entry  of  judgment,  apply  to  the  judge  who 
made  the  order,  or  the  court  in  which  the  action  is  pending, 
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upon  reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs,  in 
addition  to  those  on  which  the  order  of  arrest  was  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  97  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
306. 

See  Kerr's  Cyc.   C.   C.   P.   for  7  pars,   annotation. 
3   C.   377,    378    (construing  Practice  Act   §  97). 

As  to  right  of  defendant  to  again  apply  for  discharge  after 
motion  denied,  see  Kerr's  Cyc.  C.  C.  P.  §  1150  and  note. 

§504.  WHEN  THE  ORDER  VACATED  OR  BAIL  RE- 
DUCED.  If,  upon  such  application,  it  appears  that  there  was 
not  sufficient  cause  for  the  arrest,  the  order  must  be  vacated; 
or  if  it  appears  that  the  bail  was  fixed  too  high,  the  amount 
must  be  reduced. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  98  of  Practice  Act. 

As  to  defendant  being  forever  exempt  from  future  arrest  for 
same  debt  when  once  discharged  by  judge,  see  Kerr's  Cyc.  C.  C.  P. 
§  1151   and  note. 

As  to  oath  to  be  administered  when  defendant  found  entitled 
to  be  discharged,  see  Kerr's  Cyc.  C.   C.   P.   §  1148  and  note. 

As  to  order  of  discharge  when  defendant  is  found  entitled  thereto, 
see  Kerr's  Cvc.  C.  C.   P.   §  1149  and  note. 


CHAPTER  II. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

§  509.     Delivery   of  personal   property,   when   it  may  be  claimed. 
§  510.     Affidavit  and  its  requisites. 

§  511.     Requisition   to   sheriff  to   take   and   deliver   the  property. 
§  512.     Security  on  the  part  of  the  plaintiff  and  proceedings   in 

serving  the  order. 
§513.     Exception    to    sureties    and    proceedings    thereon,    or    on 

failure    to    except. 
§  514.     Defendant,   when    entitled   to   redelivery. 
§  515.     Justification   of  defendant's  sureties. 

346 


Ch.  II.]  CLAIA[     AXI)     DEI.IVl^KY.  §509 

§  51G.  Qualification  of  sureties. 

§  517.  Property,    how    taken,    when    concealed    in    l)\iiUling    or 

Inclosure. 

§  518.  Property,  how  kept. 

§  519.  Claim   of  property   by  tliird  person. 

J  520.  Notice  and  affidavit,  when  and  where   to   l>e   filed. 

§  521.  Action.s   on    undertaking-.      [Repealed.] 


§  509.    DELIVERY  OF  PERSONAL  PROPERTY,  ^VHEN  IT 

MAY  BE  CLAIMED.  The  plaintiff  in  an  action  to  recover  the 
possession  of  personal  property  may,  at  the  time  of  issuing 
the  summons,  or  at  any  time  before  answer,  claim  the  delivery 
of  such  property  to  him  as  provided  in  this  chapter. 

History:  Enacted  March  11.  1872,  re-enactment  of  §99  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  29.")  pars,  annotation. 

61  C.  92,  97,  44  A.  R.  542  (construed);  66  C.  486.  487,  6  P.  316 
(cited);  88  C.  203,  26  P.  83  (referred  to):  94  C.  105.  106,  29  P.  414 
(applied);  130  C.   258,  263,  264,   62  P.  463   (construed). 

CLAIM    AND    DEiaVERY. 

A  possessory  action.— See  11  L.   172.     See   2  Obiter.   Dig.   613. 

As  to  when  will  lie.— See  80  A.  S.  741;  24  Encyc.  of  L.  494-506. 

Action  of  against  administrator  or  executor — Wliether  to  he 
against  in  personal  or  representative  capacity. — See  5  L.   260. 

Action  on  bond  of  plaintiff — As  to  generally  see  18  PI.  &  Pr. 
626;   42   Cent.    Dig.    col.    2486,    §§470-540. 

Same — Form    of    judgment. — See    62    L.    453. 

Same — Right  to  recover  value  of  property. — See  4  A.   C.   1135. 

Against  public  officer.— See  25  A.  S.   256;   13   L,.  408. 

Damages  recoverable — For  taking  and  detention. — See  24  Encyc. 
of  L.    511-514. 

Same — Depreciation  of  property  returned,  as  element  for  defend- 
ant.—9   A.    C.    961. 

Same — Exemplary  damages. — See  24  Encyc.  of  L.  515. 

Same — Loss  of  profit  as  element  of. — 52  L.   56. 

Same — Measure  of — As  to  generally,  see  22  A.  R.  285. 

Same — Same — On  recovery  by  defendant. — See  24  Encyc.  of  L. 
521-526. 

Same— Punitive  damages. — See  4  A.   C.   71. 

As  to  intervention,  see  Kerr's  Cyc.  C.  C.  P.  §  3s7  and  note. 

As  to  sufficiency  of  description  of  property,  see  48  A.   1).  C98,  699. 

Assignment  of  thing  in  action  not  to  prejudice  defen.se. — See 
Kerr's  Cyc.   C.   C.   P.    §  368  and  note. 
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But  one  form  of  action. — See  Kerr's  Cyc.  C.  C.  P.  §S  :!07-:i0!i 
and  notes. 

Contempt  of  court,  generall.v. — See  Kerr's  Cyc  C.  C.  P.  §  1209 
and    note. 

Costs,  recovery  of. — See  Kerr's  Cyc.  C.  C.  P.  !i  BHT  and  note 
pars.   40,    44. 

Counterclaim.— See  Kerr's   Cj'c.   C.   C.    P.    §§  438-440  and  note. 

Cross-complaint. — See  Kerr's  Cyc.   C.   C.   P.   S  442  and  note. 

Demand  and  refusal  necessary. — See  24  Encyc.  of  L.  .")06-511; 
42   Cent.   Dig.   col.    2136,    SS  87-89.' 

Depreciation  in  value  of  property  returned,  as  element  of  dam- 
age  for   defendant. — See    9    A.    C.    961. 

Description  of  property  in  judgment. — See  Kerr's  Cyc.  C.  C.  P. 
§  667  and  note  pars.  47-51. 

Dismissal — What  judgment  is  proper  in  case  of. — See  Kerr's 
Cyc.    C.    C.    P.    §  667   and   note   par.    33. 

Dismissal  of  action. — See  Kerr's  Cyc.   C.   C.   P.   §  581   and  note. 

Duty  to  preserve  and  return  property  seized  under  writ. — See 
69  L.   293. 

Evidence — As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  part  IV, 
§§  1823   et   seci.    and   notes. 

Same — Confined  to  material  allegations. — See  Kerr's  Cyc.  C.  C.  P. 
§§  1867,   186S   and   notes. 

Same — Execution,  claim  of  third  party  for  property  seized 
under.— See   Kerr's    Cyc.    C.    C.    P.    §  689   and   note. 

Execution  in  cases  of  claim  and  delivery. — See  Kerr's  Cyc.  C.  C. 
P.    §  682    subd.    5    and    note. 

Executor  or  administi'ator,  action  of  replevin  against. — See  51 
L.    261,    266. 

Exemplary  damages. — See  Kerr's  Cyc.  C.  C.  §§  2179  et  seq.  and 
notes. 

Facts  which  may  be  proved  on  trial. — See  Kerr's  Cyc.  C.  C.  P. 
§  1870    and   note. 

Findings  and  conclusions  of  law. — See  Kerr's  Cyc.  C.  C.  P.  §  633 
and  note. 

For  dogs.— See  40  L.   507. 

For    fructus    industriales. — 69    L.    737. 

For  goods  claimed  by  Ignited  States — Not  maintainable. — 2 
Obiter  Dig.   612. 

For  product  of  trees  unlawfully  severed  from  land. — See  19  L. 
654. 

For  property  in  legal  custody.— See  13  L.  408;  25  A.  S.  256. 

For  property  obtained  by  fraudulent  purchase — Return  of  con- 
sidei-ation  a  prerecjuisite. — See  21  L.   206. 

For  property  seized  under  execution. — See  20  A.  D.  696;  80 
A.    S.    697. 

For  propert.v  seized   under  process  against   another. — 7   A.    C.   907. 
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For  property  taken  by  levy  under  void  or  voidable  .judsment. — See 
55  L.   280. 

For  tilings  Fevered  fioni  land  ]<y  diu'  in  adver.se  possession. — See 
69   L.   7:52. 

General  rules  of  pleading. — See  Ken's  Cyv.  C.  C.  P.  SS  452-41).') 
and   notes. 

Inconsistent  defenses,   see  Kerr's  Cyc.   C.   C.   P.    S  441  and   note. 

Injunction.— See  Kerr's  Cyc.  C.  C.   P.   §  525  et  ser|.  and  notes. 

Joinder  of  causes  of  action  to  recover  speiific  personal  property 
with  damages  for  withdrawal  thereof  allowed. — See  Kerr's  Cyc. 
C.    C.    P.    §  427    subd.    4    and    note. 

Judgment    in.— IcS    PI.    &    Pr.    587-608. 

Same — On  bond,  form  of. — See  62  L.  453. 

Judgment  in  claim  and  delivery.— See  Kerr's  Cyc.  C.  C.  P.  S§  627, 
G67  and  notes. 

Justice  court — Action  of  claim  and  delivery  in. — See  Kerr's  Cyc. 
C.   C.   P.    §  870  and   note. 

Legal  custody,  replevin  for  property  in. — See  monographic  note 
13    L.    408. 

Loss  of  profits,  as  element  of  damages  for  seizure  under  wrong- 
ful  writ.— See   52   L.    56. 

Measure   of  damages   recoverable   in   replevin. — 22   A.    K.    285. 

New  parties  brought  in.— See  Kerr's  Cyc.  C.  C.  P.  §  389  and  note. 

Parties  to  action. — See  Kerr's  Cyc.  C.  C.  P.  §  367  et  seq.  and 
notes. 

Penalty — Limit  of  recovei.v  on  bond. — 55  L.   390. 

Presumptions.— See   Kerr's   Cyc.    C.    C.    P.    SS  19j/-1963    and   notes. 

Public   officers,    replevin   against. — See   25   A.   S.    256,    259. 

Punitive  damages  in. — See  4  A.   C.   71. 

Real  party  in  interest — Who  must  biiiig  action. ^See  I  A.  C. 
984;    64    L.    606. 

Recovery  by  mortgagee  of  property  removed  from  mortgaged 
premises. — See   43   A.    S.   435. 

Replevin   a  possessory   action. — See   11    L.    172. 

Right  of  mortgagee  to  maintain  replevin  as  remedy  against 
impairment  of  value   of  his   security. — See   43   A.    S.    432.    435. 

Return  of  property  to  defendant. — See  Kerr's  Cyc.  C.  C.  P.  S  667 
and   note   pars.    71-81. 

Set-off — As  to  generally,  see  Kerr's  Cyc.   C.  C.   P.   S  438  and   nolo. 

Set-off  in.— See  11  L.  257. 

Set-off,   in   case  of  replevin. — See  11   I.,.   257. 

Substituting  defendants.— See  Kerr's  Cyc.  C.  C.  P.  S  386  and 
note. 

Title  to  property — How  affected  by  judgment.— See  Kerr's  Cyc. 
C.    C.    P.    §  667   and    note   pars.    88.    89. 

Title  necessary  to  support.— See  24  Encyc.  of  L.  482-492:  2  Obiter 
Dig.    612. 
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Value,  how  ascertained,  wliat  allowed,  eU-.— See  Kerr's  Cyo. 
C.  C.  P.   §  667  and  note  pars.  90-116. 

Value  not  truly  stated  in  affidavit— Proceeding  in  .such  case. — See 
Kerr's   Cyc.    C.    C.    P.    §  473   and   note. 

Vahie  of  use  a.s  measure  of  dainascs  in  replevin. --See  Tl  A.  R. 
284. 

Variance. — See  Kerr'.s   Cyc.   C   C.   P.    S§  469-471  and   notes. 

Verdict  in  actions  of  claim  and  delivery. — See  Kerr's  Cyc.  C.  C.  P. 
§  627   and  note. 

What  may  be  recovered  as  damages. — See  22  A.  R.  284,  287. 

When  and  against  whom  maintainable. — SO  A.  S.  741;  24  Encyc. 
of  L.   494-506. 

When  and  again.st  whom  rejilevin  is  sustainable. — See  SO  A.  S. 
741. 

Writ  and  summons  in.— IS  PI.  &  Pr.  519-529;  42  Cent.  Dig.  col. 
2105,     §i  154-160. 

Same—Service   of.— See   42    Cent.    Dig.    col.    2214,    §§  166-171. 


§  510.  AFFIDAVIT  AND  ITS  EEQUISITES.  Where  a  de- 
livery is  claimed,  an  affidavit  must  be  made  by  the  plaintiff, 
or  by  some  one  in  his  behalf,  showing: 

1.  That  the  plaiutiff  is  the  o«Tier  of  the  property  claimed 

(particularly  describing  it),  or  is  entitled  to  the  possession 
thereof; 

2.  That  the  property  is  wrong-fully  detained  by  the  defendant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine, 
pursuant  to  a  statute;  or  seized,  under  an  execution  or  an 
attachment  against  the  property  of  the  plaintiff;  or,  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure; 

5.  The  actual  \alue  of  the  property. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  100  of 
Practice  Act. 

See  Kerr's   Cyc.   C.    C.    P.   for   2   pars,    annotation. 

53  C.  742,  743  (referred  to);  61  C.  92,  97,  44  A.  R.  542  (cited); 
72  C.  330,  331,  14  P.  16  (referred  to);  76  C.  287,  289.  290,  18  P. 
330,  331  (referred  to);  88  C.  203,  26  P.  83  (referred  to);  130  C. 
258,   263,   264,   62  P.   463    (construed). 

As  to  action  of  claim  and  delivery — Generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note. 
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Same — Incorrectly  stating  value  in  affidavit,  see  Kerr's  Cyc. 
C.    C.   P.    §  473   and  note. 

Affidavit  in— Requisites  of.— See  IS  PI.  &  Pr.  511-51S;  42  Cent. 
Dig.   col.   2178,   §§  128-1.37. 

§511.  REQUISITION  TO  SHERIFF  TO  TAKE  A>D  DE- 
JJVER  THE  PROPERTY.  The  plaintiff  or  his  attorney  may, 
thereupon,  by  an  indorsement  in  writing  upon  the  affidavit, 
require  the  sheriff  of  the  county  where  the  property  claimed 
may  be,  to  take  the  same  from  the  defendant. 

IILstory:  Enacted  March^ll,  1872,  re-enactment  of  §101  of 
Practice  Act,  as  amended  1854. 

See  Kerr's  Cyc.  C.  C.   P.  for  5  pars,   annotation. 

Code  .nection. — 53  C.  742,  743  (referred  to);  72  C.  33<i.  331,  UP. 
16  (referred  to);  76  C.  287,  289,  290,  18  P.  330,  331  (referred  to); 
88  C.  203,  26  P.  83  (referred  to) ;  130  C.  258,  263,  264,  62  P.  463  (con- 
strued);    145   C.    540,    543,    79   P.   66    (applied). 

Praotioe    Act    §101.-7    C.    568,    570    (applied). 

As  to  action  of  claim  and  delivery — Generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;  also  ante  §  509,  note. 

Same— Duties  of  sheriff. — See  Kerr's  Cyc.  Pol.  C.  §  4175  et  se(|. 
and  notes. 

§512.  SECURITY  ON  THE  PART  OF  THE  PLAINTIFF 
A>D  PROCEEDINGS  IN  SERVING  THE  ORDER.  Upon  a 
receipt  of  the  affidavit  and  notice,  with  a  written  undertaking, 
executed  by  two  or  more  sufficient  sureties,  approved  by  the 
sheriff,  to  the  effect  that  they  are  bound  to  the  defendant  in 
double  the  value  of  the  property  as  stated  in  the  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property 
to  the  defendants,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  from  any  cause  be  recov- 
ered against  the  plaintiff; 

The  sheriff  must  forthwith  take  the  propert;)'  described  in 
the  affidavit,  if  it  be  in  the  possession  of  the  defendant  or  his 
agent,  and  retain  it  in  his  custody. 

[Servioo  of  copy  of  papers  —  Loaviiif;  with  another  —  Mail- 
iiifi'.]  He  must,  without  delay,  serve  on  the  defendant  a  copy 
of   the   affidavit,   notice,    and    undertaking,    by    delivering   the 
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same  to  him  personally,  if  he  can  be  found,  or  to  his  agent 
from  whose  possession  the  property  is  taken;  or,  if  neither 
can  be  found,  by  leaving  them  at  the  usual  place  of  abode  of 
either,  with  some  person  of  suitable  age  and  discretion,  or,  if 
neither  have  any  known  place  of  abode,  by  'putting  them  in 
the  nearest  post-office,  directed  to  the  defendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  102  of 
Practice  Act  as  amended  1854;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  135,  act  held  un- 
constitutional,  see  history,   §  5  ante. 

See  Kerr's  Cyc.   C.   C.   P.   for  37   pars,   annotation. 

Code  section. — 53  C.  742,  743  (referred  to):  72  C.  330,  331.  14  P. 
16  (referred  to);  76  C.  287,  289,  290,  18  P.  330,  331  (referred  to);  83 
C.  645,  648,  23  P.  1031  (construed);  88  C.  203.  26  P.  83  (referred  to); 
103  C.  297,  310,  37  P.  225  (cited);  130  C.  258,  263,  264,  62  P.  463  (con- 
strued). 

Practice  Act   §102.-7  C.   568,   570   (cited);   21  C.   274,   279    (cited). 

Bond  of  plaintiff  in  action  of  claim  and  delivery. — See  24  Encyc. 
of  L.    529-542;    18   PI.    &   Pr.   614-626. 

Dismissal  of  action,  and  delivery  of  undertaking  to  defendant 
by  clerk  of  court. — See  Kerr's  Cyc.   C.  C.  P.   §  581  subd.  1  and  note. 

Forthcoming  bond — Actions  on — LiabilltJ^  etc.,  thereon. — See 
Kerr's  Cyc.   C.   C.   P.   §  514  and  note. 

Judgment  in^ — As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  627. 
667  and  notes. 

Justification  of  Sureties. — See  Kerr's  Cyc.  C.  C  P.  §  495  and  note. 

Penalty — As  to  being  limit  of  liability  on  bond,  see  55  L.  381,  390. 

Production  of  process  by  officer  serving,  on  request. — See 
Kerr's  Pocket  Pol.  C.  S  4188. 

Qualification  of  sureties. — See  Kerr's  Cyc.  C.  C.  P.  §  494  and 
note;    §  1057   and  note. 

Sheriff's   duties.— See   Kerr's   Cyc.    Pol.    C.    §S  4175-4193   and   notes. 

Surety  company^ — May  execute  bond  in. — See  Kerr's  Cyc.  C.  C.  P. 
S  1056  and  note. 

Title  of  property— Effect  of  bond.— See  Kerr's  Cyc.  C.  C.  P.  §  509 
and  note  pars.    288-290. 

Value  stated  in  affidavit  not  conclusive  evidence  against  sheriff 
o.'  sureties. — See  Kerr's  Cyc.  C.   C.  P.   §  473  and  note. 

Verdict  for  return  of  property  to  defendant. — See  Kerr's  Cyc.  C. 
C.   P.   §  627  and  note. 

Same — Judgment  for. — See  Kerr's  Cyc.  C.  C.  P.  §S  627,  667  and 
notes. 
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§513.  EXCEPTION  TO  SURETIES  AND  PROCEEDINGS 
THEREON,  OR  ON  FAILURE  TO  EXCEPT.  The  defendant 
may,  within  two  daj^s  after  the  service  of  a  copy  of  the  affi- 
davit and  undertaking,  give  notice  to  the  sheriff  that  he 
excepts  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so, 
he  is  deemed  to  have  waived  all  objections  to  them.  When 
the  defendant  excepts,  the  sureties  must  justify  on  notice 
in  like  manner  as  upon  bail  on  arrest;  and  the  sheriff  is 
responsible  for  the  sufficiency  of  the  sureties  until  the  objec- 
tion to  them  is  either  waived  or  until  they  justify.  If  the 
defendant  except  to  the  sureties,  he  cannot  reclaim  the  prop- 
erty as  provided  in  the  next  section. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  103  ot 
Practice  Act. 

72  C.  330,  331,  14  P.  16,  17  (referred  to);  88  C.  203,  26  P.  S3 
(referred  to);   130  C.   258,   263,   264.   62   P.   463    (construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;  also  ante  §  509,  note. 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §§  494, 
495  and  notes. 

Qualifications  of  sureties. — See  Kerr's  Cyc.    C.   C.    P.    §  1057   note. 

§  514.    DEFENDANT,  WHEN  ENTITLED  TO  REDELIVERY. 

At  any  time  before  the  delivery  of  the  property  to  the  plaintiff, 
the  defendant  may,  if  he  do  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or  more  suffi- 
cient sureties,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  for 
any  cause,  be  recovered  against  the  defendant.  If  a  return  of 
the  property  be  not  so  required  within  five  days  after  the 
taking  and  service  of  notice  to  the  defendant,  it  must  be  deliv- 
ered to  the  plaintiff,  except  as  provided  in  section  five  hundred 
and  nineteen. 

HiMtory:  Enacted  March  11,  1872,  re-enactment  of  §104  of 
Practice  Act. 

Kerr's  C.  C.  P.— 23  353 
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See  Kerr's  Cyc.  C.  C.   P.  for  12  pars,  annotation. 

Code  section. — 53  C.  742,  743  (referred  to);  65  C.  336.  339,  4  P. 
197  (applied);  72  C.  330,  331,  14  P.  16.  17  (referred  to);  84  C.  50, 
55,  56,  23  P.  1029,  1030  (cited  and  construed);  88  C.  203,  205,  26  P. 
83  (construed);  91  C.  288,  291,  25  A.  S.  180,  27  P.  668  (cited);  130 
C.    258,    263,    62    P.    463    (construed). 

Practice  Act  §104.-7  C.  568.  570,  571  fconstrued) ;  24  C.  14V. 
148,   149,    150    (construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;   also   ante    §  509,   note. 

As  to  claim  of  property  by  third  person,  see  42  Cent.  Dig.  col. 
2226,    §  193. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1057 
and    note. 

As  to  replevin,  actions,  liability,  etc.,  thereon,  see  Kerr's  Cyc. 
C.  C.   P.   §  512  and  note. 

As  to  undertakings,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  941 
and  note. 

As  to  judgment  in  action  of  claim  and  delivery,  see  Kerr's  Cyc. 
C.  C.  P.   §  667  and  note. 

As  to  return  of  property  to  defendant. — See  Kerr's  C.  C.  P.  §  667 
and  note  pars.   71-81. 


§515.    JUSTIFICATION    OF    DEFENDANT'S    SUKETIES. 

The  defendant's  sureties,  upon  notice  to  the  plaintiff  of  not 
less  than  two  or  more  than  five  days,  must  justify  before  a 
judge  or  county  clerk,  in  the  same  manner  as  upon  bail  on 
arrest;  and  upon  such  justification  the  sheriff  must  deliver 
the  property  to  the  defendant. 

The  sheriff  is  respousible  for  the  defendant's  sureties  until 
they  justify,  or  until  the  justification  is  completed  or  waived, 
and  may  retain  the  property  until  that  time.  If  they,  or  others 
in  their  place,  fail  to  justify  at  the  time  and  place  appointed, 
he  must  deliver  the  property  to  the  plaintiff. 

History:  Enacted  March  11,  1872,  re-enactment  of  §105  of 
Practice  Act. 

See  Kerr's  Cyc.  C  C  P.  for  2  pars,  annotation. 

72  C.  330,  331,  14  P.  16  (referred  to);  84  C.  50,  56,  23  P.  1029,  1030 
(cited);  87  C.  345,  348,  25  P.  546,  547  (cited);  130  C.  258,  263,  62  P. 
463    (construed). 

As    to    action    of    claim    and    delivery,    generally,    and    matters    of 
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law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;    also    ante    §  509,    note. 

Justification  of  sureties. — See  Kerr's  Cyc.  C.  C.  P.  §  495  and  note. 

Qualifications  of  sureties. — See  Kerr's  Cyc.  C.  C.  P.  §  1057  and 
note. 


§  516.  QUALIFICATION  OF  SURETIES.  The  qualification 
of  sureties  must  be  such  as  are  prescribed  by  this  code,  in 
respect  to  bail  upon  an  order  of  arrest. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  lOG  of 
Practice  Act. 

72  C.  330,  331,  14  P.  16  (referred  to);  UO  C.  2.J8,  263,  62  P.  46:1 
(construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;    also   ante    §  509,    note. 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §§  494, 
495  and  notes. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §§  494, 
495,    1057    and    notes. 


§  517.  PROPERTY,  HOW  TAKEN,  WHEN  CONCEALED  IN 
BUILDING  OR  INCLOSURE.  If  the  property,  or  any  part 
thereof,  be  concealed  in  a  building  or  inclosure,  the  sheriff 
must  publicly  demand  its  delivery.  If  it  be  not  delivered,  he 
must  cause  the  building  or  inclosure  to  be  broken  open,  and 
take  the  property  into  his  possession;  and,  if  necessary,  he 
may  call  to  his  aid  the  power  of  his  county. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  107  of 
Practice  Act. 

72  C.  330,  331,  14  P.  16  (referred  to);  IHO  C.  25S,  263,  62  P.  463 
(construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;    also    ante    §  509,    note. 

As  to  duties  of  sheriffs,  see  Kerr's  Cyc.  Pol.  C.  §  4175  et  sei]. 
and   notes. 
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§518.  PROPERTY,  HOW  KEPT.  When  the  sheriff  has 
taken  property,  as  in  this  chapter  provided,  he  must  keep  it 
in  a  secure  place,  and  deliver  it  to  the  party  entitled  thereto, 
upon  receiving  his  fees  for  taking  and  his  necessary  expenses 
for  keeping  the  same. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  108  of 
Practice  Act. 

72  C.  330,  331,  14  P.  16  (referred  to),  130  C.  258,  263,  62  P.  463 
(there  is  but  one  form  of  action,  and  it  has  no  name;  there  is  no 
form  of  action  called  "claim  and  delivery")- 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;   also  ante   §  509,   note. 

§  519.     CLAIM  OF  PROPERTY  BY  THIRD  PERSOX.    If  the 

property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  make  affidavit  of  his 
title  thereto,  or  right  to  the  possession  thereof,  stating  the 
grounds  of  such  title  or  right,  and  serve  the  same  upon  the 
sheriff,  the  sheriff  is  not  bound  to  keep  the  property  or  deliver 
it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his 
agent,  indemnify  the  sheriff  against  such  claim,  by  an  under- 
taking by  two  sufficient  sureties;  and  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent  is 
valid  against  the  sheriff  unless  so  made. 

History:  Enacted  March  11,  1872,  founded  upon  §  109  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's   Cyc.   C.   C.   P.   for  4   pars,   annotation. 

72  C.  330,  331,  14  P.  16  (referred  to);  130  C.  258,  263,  62  P.  463 
(construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;   also  ante   §  509,   note. 

Claim  of  third  party  to  attached  pi-operty. — See  Kerr's  Cyc.  C.  C. 
P.   §§  549,   689  and  notes. 

§  520.  NOTICE  A:ND  AFFIDAVIT,  WHEN  AND  WHERE  TO 
BE  FILED.  The  sheriff  must  file  the  notice,  undertaking,  and 
affidavit,  with  his  proceedings  thereon,  with  the  clerk  of  the 
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court  in  which  the  action  is  pending,  within  twenty  days  after 
taking  the  property  mentioned  therein. 

IliMtury:  Enacted  March  11,  1872,  ro-enactment  of  §110  of 
Practice  Act  as  amended  in  1854. 

See  Kerr's  Cyc.  C.  C.  T.  for  4  pars,  annotation. 

101  C.  312,  315,  40  A.  S.  57,  35  P.  872  (construed);  130  C.  258,  263. 
62  P.  463  (construed). 

As  to  action  of  claim  and  delivery,  generally,  and  matters  of 
law  in  connection  therewith,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note;    also    ante    §  509,    note. 

Disposition  of  undertaking — Clerk  to  hand  to  defendant. — See 
Kerr's  Cyc.   C.  C.  P.    §  581  subd.   1  and  note. 

§  521.     ACTIONS  ON  UNDERTAKING.    [Repealed.] 

History:  Enacted  March  11,  1872,  repealed  March  24,  1874, 
Code  Amdts.  1873-4,  p.  306. 


CHAPTER    III. 

INJUNCTION. 

§  525.     Injunction,    what    it    is    and    who    may    grant    it.      When 

it   may  be   granted. 
§  526.     When   it  may  be  granted. 
§  526a.  Restraining    illegal    e.xpenditure,    etc.,    of    funds,    etc.,    of 

county,   etc.     May   be  maintained  against  whom. 
§  527.     At  what  time   it   may   be   granted,   and   what   is   required 

to   obtain    it. 
§  528.     Injunction  after  answer. 
I  529.     Security  upon   injunction. 
S  530.     Order    to    show    cause     wliy     injunction    should     not    be 

granted. 
§  531.     Injunction    to    suspend    business    of    a    corpoi-ation,    liow 

and  by  whom   granted. 
§  532.     Motion  to  vacate  or  modify  injunction. 
§  533.     Wlien   to    lie  vacated   or  modified. 

§  525.  INJUNCTION,  WHAT  IT  IS  AND  WHO  MAY  GRANT 
IT.  WHEN  IT  MAY  BE  GRANTED.  An  injunction  is  a  writ 
or  order  requiring  a  person  to  refrain  from  a  particular  act. 
It  may  be  granted  by  the  court  in  which  the  action  is  brought, 
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or  by  a  judge  thereof;  and  when  granted  by  a  judge,  it  may  be 
enforced  as  an  order  of  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §111  of 
Practice  Act;  amended  March  9,  1880,  Code  Amdts  1880  (C.  C. 
P.  pt.),  p.  3;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see  history,  §  5 
ante;   amended  March   16,  1907,  Stats,  and  Amdts.   1907,  p.   340. 

See  Kerr's   Cyc.    C.   C.   P.    for  14   pars,    annotation. 

Code  section. — (C.  Dec.  27,  1882),  1  P.  474  (referred  to;  81  C. 
148,  150,  22  P.  483,  484,  6  L.  90  (applied);  136  C.  117,  121,  68  P.  473 
(cited);   146  C.  31,  32,  79  P.  512   (cited). 

Practice  Act  §  111.— 23  C.  464,  468  (applied) ;  33  C.  385,  389 
(applied). 

Injunction — Court  commissioners — Not  empowered  to  issue. — See 
ante   §  176  and  note. 

Same — Disobedience  of  being  contempt — See  post  §  1209  and  note. 

Same — Distinction  between  temporary  restraining  order  and  in- 
junction.—See  Kerr's  Cyc.   C.  C.  P.   §  530  and  note  pars.   23,   25. 

Same — Issued  and  served  on  legal  holidays  and  non-judicial 
days.— See  Kerr's  Cyc.  C.  C.  P.  §§76,  134;  Const.  1879,  ait.  VI, 
§  5,  Hen.  G.   L.,  p.  Ixxxii. 

Same— Limitations,  how  affected  by. — See  Kerr's  Cyc.  C.  C.  P. 
§  356   and  note. 

Same — Mandatory  injunctions,  generally. — See  20  A.   D.   389-402. 

Same — Mandatory  injunctions  granted  ex  parte,  see  Kerr's  Cyc. 
C.   C.   P.    §  526   note  par.   52. 

Same — Motion  to  dissolve  injunction  granted  without  notice,  see 
Kerr's  Cyc.  C.   C.  P.   §  532  and  note  par.   21. 

Same — Power  of  superior  judges  to  gi-ant  writ,  at  chambers,  see 
Kerr's  Cyc.   C.  C.  P.   §  166  and  note. 

Same — Power  of  supreme  court  to  issue  all  writs  necessary  or 
proper  to  complete  exercise  of  its  appellate  jurisdiction,  see  Const. 
1879,   art.   VI,    §  4,   Hen.    G.   L.,   p.   Ixxx. 

Same — Pi'oceedings  to  obtain. — See  Kerr's  C.vc.  C.  C.  P.  S§  527- 
531  and  notes. 

Same — Seal  of  court  required  to  be  affixed  to  writ  of  injunction, 
see  Kerr's  Cyc.   C.   C.   P.   §  153  subd.  1  and  note. 

Same — Superior  court  has  original  jurisdiction  in  suits  for  injunc- 
tion, see  Kerr's  Cyc.  C.  C.  P.   §  76  and  note. 

Same — Undertaking  given  on  issuance  of  injunction  and  not  on 
temporary  restraining  order,  see  Kerr's  Cyc.  C.  C.  P.  §  529  and 
note  par.   45. 

Same — ^Vacating  and  modifying. — See  Kerr's  Cyc.  C.  C.  P.  §§  532, 
533   and  notes. 
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§  526.     WHEN  IT  MAY  BE  GRANTED.    An  injunction  may 

be  granted  in  ttie  following  cases: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  the  act  complained  of,  either  for  a  limited  period  or  per- 
petually; 

2.  When  it  appears  by  the  complaint  or  affidavits  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  waste,  or  great  or  irreparable  injury,  to  a 
party  to  the  action; 

3.  When  it  appears,  during  the  litigation,  that  a  party  to  the 
action  is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring 
or  suffering  to  be  done,  some  act  in  violation  of  the  rights  of 
another  party  to  the  action  respecting  the  subject  of  the  action, 
and  tending  to  render  the  judgment  ineffectual; 

4.  When  pecuniary  compensation  would  not  afford  adequate 
relief; 

5.  Where  it  would  be  extremely  difficult  to  ascertain  the 
amount  of  compensation  which  would  afford  adequate  relief; 

6.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity 
of  judicial  proceedings; 

7.  Where  the  obligation  arises  from  a  trust. 

[When  cannot  be  granted.]   An  injunction  cannot  be  granted : 

1.  To  stay  a  judicial  proceeding  pending  at  the  commence- 
ment of  the  action  in  which  the  injunction  is  demanded,  unless 
such  restraint  is  necessary  to  prevent  a  multiplicity  of  such 
I)roceedings; 

2.  To  stay  proceedings  in  a  court  of  the  ITnited  States; 

3.  To  stay  proceedings  in  another  state  upon  a  judgment  of 
a  court  of  that  state; 

4.  To  prevent  the  execution  of  a  public  statute  by  officers  of 
the  law  for  the  public  benefit; 

r>.  To  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  si)ecifically  enforced: 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a 
lawful  manner,  by  the  person  in  possession; 

7.  To  prevent  a  legislative  act  by  a  municipal  corporation. 
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History:  Enacted  Mai'ch  11,  1872,  substantial  re-enactment  of 
§  112  of  Practice  Act;  amended  by  Code  Commission,  Act  Marcli 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  136,  act  held  unconstitu- 
tional, see  history,  §  5  ante;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  341. 

See  Kerr's  Cyc.  C.  C.  P.  for  336  pars,  annotation. 

53  C.  724,  730  (referred  to);  64  C.  472,  473,  2  P.  244  ^applied); 
113  C.  272,  276,  54  A.  S.  348,  351,  45  P.  329,  33  L.  459  (cited);  114 
C  124,  125,  45  P.  1054  (applied);  118  C.  281,  289,  50  P.  400  (applied 
as  to  subd.  2) ;  53  p.  405,  407  (applied — this  part  omitted  from  tlie 
opinion  as  emasculated  in  121  C.  47);  13G  C.  117,  122,  68  P.  473 
(applied). 

As  to  action  for  waste,  see  Kerr's  Cyc.  C.  C.  P.  §  732  and  note. 

As  to  against  action  or  proceedings  in  foreign  jurisdiction,  see 
10  A.   C.   26;   59  A.   S.   884;   21  L.   71;   69  L.   689. 

As  to  against  collection  of  taxes,  etc.,  see  10  L.  294;  22  L.  699. 

As  to  against  commission  of  crime — Property  rights  or  civil  rights 
must  be  violated  or  involved  to  give  jurisdiction,  see  46  L.  850;  1 
Obiter  Dig.  948. 

As  to  against  criminal  proceedings — Power  of  equitx-  to  grant, 
see  1  A.  C.  121;   7  A.  C.  576;  25  A.  S.   670-681;   21   L.   84. 

As  to  against  execution  sale,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  526 
note  pars.    72-74;   30  L,.   99. 

As  to  against  judgments,  see  30  L.  235;  30  L.  360;  30  L.  560:  30 
L.  700;  30  L.  787;  31  L.  33;  31  L.  60;  31  L.  200;  31  L.  747;  32  L.  321. 

As  to  against  negotiation  of  note,  see  28  L.  577. 

As  to  against  person  out  of  jurisdiction  prohibiting  performance 
of  act  out  of  jurisdiction,  see  1  Obiter  Dig.  950. 

As  to  against  police  surveillance  of  place  of  business  or  amu.?e- 
ment,  see  5  A.  C.  483. 

As  to  against  prosecution  under  an  invalid  ordinance,  see  6  A.  C. 
1013;  10  A.  C.  760. 

As  to  allegation  that  to  recover  damages  for  acts  would  reciuire 
multiplicity  of  actions  being  insufficient  to  aid  averment  of  irrep- 
arable injurj%   see  Kerr's  Cyc.   C.   C.   P.   §  526  and  note  par  236. 

As  to  bond  in,  and  wrongful  injury,  see  13  L.  311;  18  L.  275;  52 
L.  58;  55  L.  389;  62  L.  446. 

Same — -As  to  whether  courts  compelled  to  require,  see  1  Obiter 
Dig.   950. 

Same — Dismissal  as  a  breach  of,  see  6  A.  C.   401. 

Same — Right  of  action  on  by  stranger,  see  6  A.  C.  904. 

As  to  courts  of  equity  interfering  by  injunction  with  judgments 
and  proceedings  at  law,  see  Kerr's  Cyc.  C.  C.  §  3420  and  note 
pars.  36-47. 

As  to  decree  of  insolvency  being  no  ground  to  restrain  enforce- 
ment of  judgment,  see  Kerr's  Cyc.  C.  C.  P.   |  526  and  note  par.   169. 
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As  to  discretion  of  court  in  grantinf?,  see  11  L.  577;  1  Obiter  Dip. 
949. 

As  to  dissolution  of,  recovery  on,  see  8  A.  C.  712;  4  L.  577. 

Same — As  to  allowance  of  attorney  foes  as  damages  on,  .see  '.i9 
A.   R.    13. 

As  to  distinction  between  trespass  and  waste,  see  Kerr's  Cyc. 
C.  C.  P.  §  526  and  note  par.  303. 

As  to  effect  on  injunction  of  appeal  and  supersedeas  bond,  see 
4   A.    C.   231;   7   A.    C.    41. 

As  to  enjoining  crimes  and  criminal  prosecutions,  see  1  A.  C. 
121;  7  A.  C.  576;  25  A.  S.  670-G81,  21  L.  M;  46  L.  S50;  1  Obiter 
I  >ig.  948. 

As  to  enjoining  injury  to  real  property  during  foreclosure  or 
sale  on  execution,  see  Kerr's  Cyc.   C.  C.   P.   §  745  and  note. 

As  to  enjoining  illegal  payment  by  county,  see  Kerr's  Cyc.  Pol  C. 
§  4001  and  note. 

As  to  enjoining  nuisance,  see  Kerr's  Cyc.  C.  C.  P.  §§  731-735  and 
notes;  73  A.  D.  113;  23  L.  301. 

Same — Maintaining  certain  trades  and  business  as  a  nuisance, 
see   51   A.    R.    467-475. 

As  to  enjoining  opening  house  of  ill   fame,   see   48  A.   R.    274-278. 

As  to  enjoining  pleading  of  statute  of  limitations,  see  51  A.  D. 
700;  75  A.  D.  84-87. 

As  to  enjoining  suits  in  another  state  to  obtain  relief  not  war- 
ranted by  law  of  domicile,   see  59  A.   S.   884. 

As  to  equity  interfering  to  prevent  multiplicity  of  actions  in 
cases  of  trespass,  see  Kerr's  Cyc.  C.   C.  P.   §  526  and  note  par.   275. 

As   to  estoppel   from   enjoining  assessment,   see  69   A.   D.    204. 

As  to  extending  stay  of  proceedings  pending  appeal,  in  injunction 
cases,   see  67  A.   S.   717,   719. 

As  to  grounds  for  relief  by  injunction,  see  1  Obiter  Dig.   947. 

As  to  injunction  against  action  barred  by  statute  of  limitations, 
see  59   A.   S.    885. 

As  to  injunction  against  action  to  avoid  effect  of  pre-existing 
suit,   see  59  A.   S.   882,   883. 

As  to  injunction  against  acts  already  committed  but  which  will 
probably  be  repeated  indefinitely,  to  prevent  multiplicity  of  actions, 
see  Kerr's  Cyc.  C.  C.  P.   §  526  and  note  par.   274   this  note. 

As  to  injunction  against  business  and  acts  alleged  to  be  nuisance, 
see  51  A.   R.   467-475. 

As  to  injunctions  against  obstructing  highways,  see  Kerr's  Cyc. 
C.   C.   P.    §526  and   note  pars.   55,   57;   also   52  A.    R.   574-578. 

As  to  injunction  against  prosecuting  actions  in  another  state  or 
country,   see  59  A.   S.   879,   880. 

As  to  injunction  against  receiver,  see  71  A.  S.  373. 

As  to  injunction  against  suits  in  other  states  to  evade  exemption 
laws,   see  59  A.   S.   883. 
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As  to  injunction  against  suits  interfering  witli  banl^ruptcy  pro- 
ceedings,   see   59   A.    S.    880,    881. 

As  to  injunctions  against  tlireatenert  nuisances,  see  73  A.  D. 
113-116. 

As  to  injunction  against  trespasser  on  water-rights,  see  Kerr's 
Cyc.   C.   C.   §  1410  and  note  pars.   110,   111. 

As  to  injunction  being  proper  remedy  against  commission  of 
waste  by  life  tenant,  see  Kerr's  Cyc.  C.  C.  §  818  and  note  par.  6. 

As  to  injunction  being  proper  remedy  in  tax  cases,  see  Kerr's 
Cyc.  C.   C.   §  3420  and  note  pars.   87-105. 

As  to  injunction  by  landlord  against  tenant,  see  Kerr's  Cyc. 
C.  C.  §  3420  and  note  pars.  146,  149. 

As  to  injunction  in  case  of  contract,  see  3  A.  C.  976;  7  A.  C.  55; 
5  I..  46;   5  L.  422;  6  L.   854;  26  h,.   711. 

Same — In  illegal   contract,   see   48   L.   842. 

As  to  injunction  in  case  of  nuisance,  see  Kerr's  Cyc.  C.  C.  P. 
§§  731-735   and  notes;    23   L.   301. 

As  to  injunction  in  case  of  real  property,  rights  and  easements, 
see  1  L.  744;  3  L.  612;  3  L.  861;  5  L.  373;  5  L.  423;  5  L.  661;  6  L.  626; 
8  L.  727;  10  L.  293;  11  L.  207;  12  L.  484;  28  L.  137;  68  L.  697;  69 
L.  689. 

Sanie^To  prevent  improper  use  of  leased  premises,  see  59  A.  D. 
70-72. 

Same — Trespass  on  real  property,  see  11  A.  D.  498-507;  53  A.  R. 
346-355. 

Same — Trespass  on   realty  in  another  state,   see  8  A.    C.   519. 

Same — Trespass  to  cut   timber,   see   22   L.    233;   1   Obiter  Dig.   948. 

Same — Sewers  and  water  rights,  see  Kerr's  Cyc.  C.  C.  §  1410  and 
note  pars.  110,  111;  3  L.  609;  4  L.  572;  12  L.  486;  41  L.  497;  48  L. 
707;  59  L.  91;  59  L.  881;  60  L.  243. 

As  to  injunction  in  corporate  and  partnership  matters,  see  2  L. 
594;   20  L.   737;   28  L.   137;   45  L.   653;   46  L.   491. 

As  to  injunction  in  cases  of  tax-sale,  see  Kerr's  Cyc.  C.  C.  §  3420 
and  note  pars.   106-110;  Kerr's  Cyc.   Pol.   C.    §3693  and  note  par.   4. 

As    to   injunction    in   legal    proceedings — Generally,    see    7    L.    180; 

12  L.  844;   20  L.  446;  51  L.  754;  69  L.   689. 

Same — By  federal  court  of  proceedings  in  state  court,  see  note 
4   Fed.    Stats.   Ann.    509-517;    1   Obiter   Dig.    948. 

Same — ^To  prevent  sale  under  mortgage  or  trust  deed  where 
remedy  barred  by  statute,   see  7  A.   C.   189. 

Same — Where  judgment  against  party  by  negligence  of  attorney, 
see  10  A.  C.   447. 

As  to  injunction  in  lockouts  and  strikes — Intimidation,  see  12  L. 
195;  28  L.  464. 

As  to  injunction  in  trade  works,  trade  secrets  and  unfair  com- 
petition,  see   10  Fed.    Stats.    Ann.    414;    1   D.    46;    3   L.    769;    8   L.    643; 

13  L.  652;   16  L.  243. 
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As  to  injunction  by  municipal  corporation,  sec  40  L.  465:  41  L. 
321,  330;  42  L.  814;  44  L.  565;  51  L.  657. 

As  to  injunction  not  being  proper  remedy  to  prevent  tax-collector 
from  selling  property,  see  Kerr's  Cyc.  Pol.  C.  §  3693  and  note  par.  4; 
see  also  Kerr's  Cyc.  C.  C.  §  3420  and  note  pars.  106-110. 

As  to  injunction  not  lying  to  restrain  trespass  about  to  be  com- 
mitted, unless  defendant  is  insolvent,  see  Kerr's  Cyc.  C.  C.  P. 
§  526  and  note  par.  272. 

As  to  injunction  to  prevent  cloud  on  title,  see  Kerr's  Cyc.  C.  C. 
§  3420   and   note   pars.    11-20. 

Same — By  execution  sale,   see  62  A.   D.   523,   524. 

As  to  injunction  to  prevent  infringement  of  trademark,  etc.,  see 
Kerr's  Cyc.  C.  C.  §991  and  note  pars.  174-200;  1  L.  46;  3  L.  769; 
8  L.  643;  13  L.  653;  16  I^.  243. 

As  to  injunction  to  prevent  injunction  issuing,  see  3  A.  C.  966. 

As  to  injunction  to  restrain  collection  of  taxes  and  assessments, 
see  Kerr's  Cyc.  Pol.  C.  §  3693  and  note  par.  4 ;  Kerr's  Cyc.  C.  C. 
§3420  and  note  pars.  106-110;  69  A.  D.  198-205;  23  A.  R.  622,  623; 
49  A.   R.    287-289;   53   A.    R.   110-113. 

As  to  injunction  to  restrain  sale  on  execution,  see  Kerr's  Cyc-. 
C.  C.  P.   §526  and  note  pars.   72-74;  30  L.   99. 

As  to  injunction  to  prevent  obstruction  of  highway,  see  52  A.  R. 
574-578. 

As  to  injunction  to  prevent  suits  in  another  state  to  avoid  agree- 
ments,  see  56  A.   R.   663-666;   59  A.   S.   883,   884. 

As  to  insolvency  not  necessary  to  be  alleged  in  action  to  restrain 
waste,  see  Kerr's  Cyc.  C.  C.  P.  §  526  and  note  par.  312. 

Same — Of  defendant .  immaterial  when  injury  irreparable,  see 
Kerr's   Cyc.   C.   C.   P.   §  526  note  pars.   317,   320. 

Same — Of  defendant  not  necessary  to  in  cases  of  trespass,  on 
mines,  timber,  and  quarries,  see  Kerr's  Cyc.  C.  C.  P.  §  526  and 
note  pars.  303,   304. 

Same — Of  defendant  not  sufficient  to  warrant,  when,  see  Kerr's 
Cyc.   C.   C.   P.   §  526  and   note  pars.   278,   279. 

As  to  jurisdiction  and  procedure  in  injunction,  see  7  L.  300;  8  L. 
589;  61  L.  781. 

As   to  nature  of  the  writ  of  injunction,   see  1   Obiter  Dig.   946. 

As  to  negligence  as  bar  in  equity  to  relief  against  judgments,  see 
53   A.   S.   444-453. 

As  to  negligence  of  attorney  and  other  agents  being  no  ground 
for  relief  from  judgment,  see  53  A.  S.  449,  450. 

As  to  power  to  grant  mandatory  injunction,  see  20  A.  D.  389-402; 
20  L.  161. 

As  to  prevention  of  continuing  injury,  see  Kerr's  Cyc.  C.  C. 
§3420   note   pars.    125-129. 

As  to  prevention  of  execution  of  deed,  see  Kerr's  Cyc.  C  C. 
§  3420  and   note   pars.   23-25. 
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As  to  no  preventive  relief  being  granted  to  enforce  penal  law 
except  in  oases  of  nuisance,  see  Kerr's  Cyc.   C.   c   §  3369. 

As  to  preventive  relief,  generally,  see  Kerr's  Cyc.  C.  C.  §§  3420- 
3423  and  notes. 

As  to  remedies  for  public  nuisance,  see  Kerr's  Cyc.  C.  C.  §  3493 
and  note. 

As  to  restraining  nuisance,  see  Kerr's  Cyc.  C.  C.  §  3420  and  note 
pars.   63-68. 

As  to  restraining  prosecution  for  violating  municipal  ordinance, 
see  Kerr's  Cyc.   C.   C.   P.    §  526  and  note  par.   69. 

As  to  restraining  trespass,  see  Kerr's  Cyc.  C.  C.  §  3420  and  note 
pars.  114-124,  131,  132. 

As  to  right  of  individual  to  enjoin  public  officer,  see  3  A.  C. 
1013. 

As  to  right  to  injunction,  and  when  granted,  generally,  see  1  L. 
745;  3  L.  55;  238,  613;  6  L.  90,  855;  S  L.  488;  11  L.  577;  13  L.  311; 
15  L.  64;  20  L.  446,  752;  32  L.   831;  37  L.  783;  1  Obiter  Dig.  948. 

Same — Right  must  be  clearly  made  out,  see  1  Obiter  Dig.   949. 

As  to  specific  relief,  how  given,  see  Kerr's  Cyc.  C.  C.  §  367  and 
note. 

As  to  taxpayer  enjoining  collection  of  tax  founded  upon  fraudu- 
lent assessment,    see  Kerr's   Cyc.    Pol.    C.    §  3764    and   note   par.    11. 

As  to  want  of  diligence  brought  about  by  adverse  party,  see 
53  A.  S.  Rep.  451-453. 

As  to  water-rights,  in  general,  see  Kerr's  C>c.  C.  C.  §§  1416-1422 
and  notes. 

As  to  when  final  injunctions  are  allowed,  see  Kerr's  Cyc.  C.  C. 
§  3422  and  note. 

As  to  when  injunctions  cannot  be  granted,  see  Kerr's  Cyc.  C.  C. 
§  3423  and  note. 

As  to  when  injunction   becomes  binding,   see  55  A.   D.   722. 

As  to  when  nature  of  injury  controls  right  to  injunction  and 
solvency  is  immaterial,  see  Kerr's  Cyc.  C.  C.  P.  §  526  and  note 
par.  225. 


§526a.  RESTRAINING  ILLEGAL  EXPENDITURE.  ETC., 
OF  FINDS,  ETC.,  OF  COUNTY,  ETC.  MAY  BE  MAINTAINED 
AGAINST  WHOM.  An  action  to  obtain  a  judgment,  restrain- 
ing and  preventing  any  illegal  expenditure  of,  waste  of,  or 
injury  to,  the  estate,  funds,  or  other  property  of  a  county, 
town,  city  or  city  and  county  of  the  state,  may  be  maintained 
against  any  officer  thereof,  or  any  agent,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen  resident  therein,  or  by 
a  corporation,  who  is  assessed  for  and  is  liable  to  pay,  or, 
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within  one  year  before  the  commencement  of  the  action,  has 
paid,  a  tax  therein.  This  section  does  not  affect  any  right 
of  action  in  favor  of  a  couutj',  city,  town,  or  city  and  county, 
or  any  public  officer. 

History:  Enacted  March  20,  1909,  Stats,  and  Amdts.  1909, 
ch.    348. 

§527.  AT  WHAT  TI3rE  IT  MAY  BE  GRANTED,  AM) 
WHAT  IS  REQUIKED  TO  OBTAIN  IT.  An  injunction  may  be 
granted  at  any  time  before  judgment  upon  a  verified  com- 
plaint, or  upon  affidavits,  if  the  complaint  in  the  one  case,  or 
the  affidavits  in  the  other,  show  satisfactorily  that  sufficient 
grounds  exist  therefor.  A  copy  of  the  complaint  or  of  the 
affidavits,  upon  which  the  injunction  was  granted,  must,  if 
not  previously  served,  be  served  therewith.  No  injunction 
granted  prior  to  the  trial  of  the  cause  shall  continue  in  force 
longer  than  twelve  months,  after  answer  filed,  except  by  con- 
sent of  the  parties,  unless  the  cause  has  been  set  for  trial 
upon  its  merits,  or  unless  the  party  in  whose  favor  it  was 
granted  has  sought  to  have  the  cause  so  set  for  trial,  and  the 
failure  to  set  it  has  not  been  due  to  his  fault. 

HLstory:  Enacted  March  11,  1872,  substantial  re-onactment  of 
§  113  of  Practice  Act;  amended  March  12,  1895,  Stats,  and  Amdts. 
1895,  p.  51;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  137,  act  held  unconstitutional,  see  history,  §  5 
ante;  amended  March   16,   1907,  Stats,  and  Amdts.   1907,  p.   341. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  .scft ion. — 129  C.  58,  61,  61  P.  662  (construed);  132  C.  324, 
325,  64  P.  396  (referred  to);  148  C.  142,  144,  82  P.  664,  1  L.  N.  S. 
660  (how  defendant  may  move  to  vacate  or  modify  injunction);  14S 
C.  610,  620,  84  P.  166  (applied);  5  C.  A..  215,  216,  217,  89  P.  1063 
(amendment  of  section,   how  limited). 

Praetipe  Aet  §113.-12  C.  107,  111  (construed);  19  C.  28,  34 
(referred  to);  20  C.  SI,  82  (referred  to);  35  C.  52,  58,  r,9,  9.">  A.  D. 
76   (referred  to). 

As  to  service  by  sheriff,  see  Kerr's  Cyi-.  Pol.  C.  §§  417.'>-4193 
and  notes. 

As  to  verification  of  complaint,  see  Kerr's  Cy.  C  C.  V.  §116 
and  note. 

As  to  what  is  necessary  to  be  shown  by  i-omplaint  or  affidavits  in 
order  to  justify  issuance  of  injiimtion,  see  Kerr's  Cyc.  C.  C.  P. 
§  526  and  note. 
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§528.  INJUNCTION  AFTER  ANSWER.  An  injunction 
cannot  be  allowed  after  the  defendant  has  answered,  unless 
upon  notice,  or  upon  an  order  to  show  cause;  but  in  such 
case  the  defendant  may  be  restrained  until  the  decision  of  the 
court  or  judge  granting  or  refusing  the  injunction. 

History:  Enacted  March  11,  1872,  re-enactment  of  $114  of 
Practice  Act. 

See  Kerr's   Cyc.   C.    C.    P.   for  3   pars,    annotation. 

Cotle  .section. — 146  C.   31,   32,   33,  79   P.   512    (applied). 

Practice   Act    §  113.— 12    C.    107,    111    (cited). 

As  to  effect  of  temporary  restraining  orders,  see  Kerr's  Cyc.  C. 
C.    P.    §  530  note  pars.   25,    26. 

As  to  temporary  restraining  orders  pending  hearing  of  order  to 
show  cause,  see  Kerr's  Cyc.  C.  C.  P.  §  530  and  note  pars.  21,  23,  29. 

As  to  when  application  should  be  made  to  judge  for  temporary 
restraining  order  or  temporary  injunction,  see  Kerr's  Cyc.  C.  C.  P. 
§  527   and  note  par.   5. 


§529.  SECURITY  UPON  INJUNCTION.  On  granting  an 
injunction,  the  court  or  judge  must  require,  except  when  it  i^ 
granted  on  the  application  of  the  people  of  the  state,  a  county, 
or  a  municipal  corporation,  or  a  wife  against  her  husband,  a 
written  undertaking  on  the  part  of  the  applicant,  with  suffi- 
cient sureties,  to  the  effect  that  he  will  pay  to  the  party 
enjoined  such  damages,  not  exceeding  an  amount  to  be  speci- 
fied, as  such  party  may  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decides  that  the  applicant  was  not  entitled 
thereto. 

[Exception  to  sureties  —  Effect  of  failure  to  justify.]  Within 
five  days  after  the  seryice  of  the  injunction,  the  person  en- 
joined may  except  to  the  sufficiency  of  the  sureties,  and 
unless  within  five  days  thereafter,  upon  notice  of  not  less 
than  two  days  to  the  person  enjoined,  such  sureties,  or  others 
in  their  place,  justify  before  a  judge  of  the  court  or  county 
clerk  at  a  time  and  place  designated  in  such  notice,  the  order 
granting  the  injunction  must  be  dissolved. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  115  of 
Practice  Act;  amended  March   30,   1874,  Code  Amdts.   1873-4.  d. 
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405;  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  62;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  137,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March   16,  1907,  Stats,  and  Amdts.  1907,  p.   342. 

See  Kerr'.'^  Cyc   C.   C.   1*.   for  52  pars,   annotation. 

Code  .soctlon. — 54  C.  81,  83  (appliedi;  64  C.  529,  626,  2  P.  418.  484 
(referred  to^  77  C.  483,  485,  20  P.  26,  27  (cited);  92  C.  144,  147,  28  P. 
219,  220  (applied);  97  C.  637,  643,  32  P.  711  (construed);  146  C.  31. 
32,   79  P.   512    (applied). 

Practice  Act  §  115.— 1  C.  396,  397  (citing  Practice  Act  of  IS.'.O. 
§120);   10  C.   347,   351    (applied);   12  C.    107,   111    (applied). 

As  to  bonds  of  executors,  etc.,  and  justification  of  sureties  thereon, 
see  Kerr's  Cyc.   C.   C.  P.    §  1393   and  note. 

As  to  corporations  being  sureties  on  undertakings,  see  Kerr's 
Cyc.   C.   C.   P.    §  1056   and   note. 

As  to  court  commissioner's  power  to  take  bonds,  etc.,  and  examine 
sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  259  subd.  3  and  note. 

As  to  exception  to  sureties  and  proceedings  thereon  in  action  of 
claim  and  delivery,  see  Kerr's  Cyc.  C.   C.   P.   §  513  and  note. 

As  to  extension  of  time  for  justification  of  surety,  see  Kerr's 
Cyc.    C.    C.    P.    §  495   and  note;    also   §  1054   and   note. 

As  to  justification  of  defendant's  sureties  in  action  of  claim 
and  delivery,  see  Kerr's  Cyc.  C.  C.  P.   §§  515-532  and  notes. 

As  to  justification  of  sureties  in  proceeding  for  arrest  and  bail. 
see   Kerr's    Cyc.    C.    C.    P.    §  495    and    note. 

As  to  justitication  of  sureties  on  undertaking  on  attachment,  see 
Kerr's    Cyc.    C.    C.    P.    §  539    and   note. 

As  to  people  of  state  not  required  to  give  bond  when  state  is 
party,   see  Kerr's  Cyc.   C.   C.    P.    §  1058  and  note. 

As  to  power  of  court  commissioners  to  take  and  approve  under- 
takings and  to  examine  sureties  thereon,  see  Kerr's  Cyc.  C.  C.  P. 
§  259    subd.    3    and    note. 

As  to  qualificatons  of  sureties,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  1057  and  note. 

As  to  requisites  of  undertakings  mentioned  in  this  code,  see 
Kerr's  Cyc.    C.    C.   P.    §  1057   and  note. 

As  to  undertaking  being  delivered  to  defendant  on  dismissal  of 
action,   see  Kerr's  Cyc.   C.   C.   P.   §  581   subd.   1  and   note. 

As  to  undertaking  by  plaintiff  in  action  of  claim  and  delivery, 
see   Kerr's    Cyc.    C.    C.    P.    §  512   and    note. 

As  to  undertaking  on  appeal,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
S§  941-949  and  notes. 

As  to  undertaking  on  attacliment,  see  Kerr's  Cyc.  C.  C.  P.  §  539 
and  note. 
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§530.  OKDER  TO  SHOW  CAUSE  WHY  INJUNCTION 
SHOULD  NOT  BE  GRANTED.  If  the  court  or  judge  deem  it 
proper  that  the  person,  sought  to  be  enjoined,  should  be 
heard  before  granting  the  injunction,  an  order  may  be  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted,  and  the  defendant 
may,  in  the  meantime,  be  restrained. 

[Injiiiictiou  to  prevent  diversion,  etc.,  of  water  —  Bond  J)y 
defendant.]  In  all  actions  which  may  be  hereafter  brought 
when  an  injunction  or  restraining  order  may  be  applied  for 
to  prevent  the  diversion,  diminution  or  increase  of  the  flow 
of  water  in  its  natural  channels,  to  the  ordinarj'  flow  to  which 
the  plaintiff  claims  to  be  entitled,  the  court  shall  first  require 
due  notice  of  the  application  to  be  served  upon  the  defendant, 
and  upon  the  hearing  thereof,  if  it  be  made  to  appear  to  the 
court  that  plaintiff  is  entitled  to  the  injunction,  but  that  the 
issuance  thereof  pending  the  litigation  will  entail  great 
damage  upon  defendant,  and  that  plaintiff  will  not  be  greatly 
damaged  by  the  acts  complained  of  pending  the  litigation  and 
can  be  fully  compensated  for  such  damages  as  he  may  suffer, 
the  court  may  refuse  the  injunction  upon  the  defendant  giving 
a  bond  such  as  is  provided  for  in  section  five  hundred  and 
thirty-two;  and  upon  the  trial  the  same  proceedings  shall  be 
had,  and  with  the  same  effect  as  in  said  section  provided. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  116  of 
Practice  Act;  amended  March  24,  1887,  Stats,  and  Amdts.  1S8G-7, 
pp.  240,  241;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  137,  act  held  unconstitutional,  see  history,  §  5 
ante;  amended  March  16,  1907,  Stats,  and  Amdts.   1907,  p.   342. 

See  Kerr's  C.  C.  P.  for  34  pars,  annotation. 

Code  section. — 64  C.  296,  297,  30  P.  849  (erroneously  cited  for 
§  538  post);  70  C.  85,  86,  11  P.  508,  509  (applied);  75  C.  434,  441,  17  P. 
442,  445  (erroneously  cited  for  §  580  post) ;  101  C.  216,  218,  35  P. 
651  (construed);  110  C.  433,  438,  52  A.  S.  Ill,  42  P.  910  (referred 
to);   146   C.   31,   33,   79   P.   512    (applied). 

Practice   Act   §  116.— 15   C.   107,    109    (referred   to). 

As  to  right  to  final  injunction,  see  Kerr's  Cyo.  C.  C.  P.  §  526 
note  par.  39. 

As  to  temporary  injunction  to  be  dissolved  where  answer  fully 
denies  all  eciuities  of  complaint  where  motion  is  heard  on  bill  and 
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answer  alone,   see  Kerr's  Cyc.   C.   C.   P.    §  532   and   note   pars.    7-in, 
19.  20,  39. 

As   to   undertakings  given   for  issuance   of   temporary   restraining 
orders,  see  Kerr's  Cyc.   C.   C.  P.   §  529  note  pars.   45,   4S,   49,   .'il. 


§  531.  INJU]NCTIOi\  TO  SUSPEND  BUSINESS  OF  A  COR- 
PORATION, HOW  AND  BY  WHOM  GRANTED.  An  injunc- 
tion to  suspend  the  general  and  ordinary  business  of  a  cor- 
poration cannot  be  granted  without  due  notice  of  the  applica- 
tion therefor  to  the  proper  officers  or  managing  agent  of  the 
corporation,  except  when  the  people  of  this  state  are  a  party 
to  the  proceeding. 

History;  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  117  of  Practice  Act;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  138,  act  held  unconstitu- 
tional, see  history,  §  5  ante;  amended  March  16,  1907,  Stats,  and 
Amdts.   1907,  p.  342. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

65  C.  187,  189,  3  P.  628,  629  (referred  to);  66  C.  161,  163,  4  P. 
1147  (applied);  66  C.  311,  314,  5  P.  490  (construed);  110  C.  129.  14.^. 
42  P.  561   (applied);  125  C.  296,  299   (erroneously  cited  for  §581). 

57   P.    1006,    1007    (correct  citation). 

As  to  abuse  of  discretion  of  court  in  staying  hearing  after 
issuance  of  temporary  restraining  order  against  mining  company, 
see  Kerr's  Cyc.  C.  C.  P.  §  530  and  note  par.  27. 


§532.    MOTION  TO   VACATE  OR  MODIFY  INJUNCTION. 

If  an  injunction  is  granted  without  notice  to  the  person  en- 
joined, he  may  apply,  upon  reasonable  notice  to  the  judge  who 
granted  the  injunction,  or  to  the  court  in  which  the  action 
was  brought,  to  dissolve  or  modify  the  same.  The  applica- 
tion may  be  made  upon  the  complaint  or  the  affidavit  on  which 
the  injunction  was  granted,  or  upon  affidavit  on  the  part  of 
the  person  enjoined,  with  or  without  the  answer. 

[Hearing  upon  uffidaTit,  when.]  If  the  application  is  made 
upon  affidavits  on  the  part  of  the  person  enjoined,  but  not 
otherwise,  the  person  against  whom  the  application  is  made 
may  oppose  the  same  by  affidavits  or  other  evidence  in  addi- 
tion to  that  on  which  the  injunction  was  granted. 
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[Injunction,  etc.,  regarding  diversion,  etc.,  of  water  —  Bond 
for  damages.]  In  all  actions  pending,  or  which  may  here- 
after be  brought,  wherein  an  injunction  or  restraining  order 
has  been  or  may  be  granted  or  applied  for,  to  prevent  the 
diversion,  pending  the  litigation,  of  water  used,  or  to  be  used, 
for  irrigation  or  domestic  purposes  only,  if  it  be  made  to 
appear  to  the  court  that  great  damage  will  be  suffered  by  the 
person  enjoined,  in  case  the  injunction  is  continued,  and  that 
the  person  in  whose  behalf  it  issued  can  be  fully  compensated 
for  any  damages  he  may  suffer  by  reason  of  the  continuance 
of  the  acts  enjoined  during  the  pendency  of  the  litigation,  the 
court  in  its  discretion,  may  dissolve  or  modify  the  injunction, 
upon  the  person  enjoined  giving  a  bond  with  sureties  to 
be  approved  by  the  judge,  and  in  such  amount  as  may  be 
fixed  by  the  court  or  judge,  conditioned  that  such  enjoined 
person  will  pay  all  damages  which  the  person  in  whose  behalf 
the  injunction  issued  may  suffer  by  reason  of  the  continuance, 
during  the  litigation,  of  the  acts  complained  of. 

[Damages  to  be  ascertained  on  trial — Judgment — Suit  on 
bond.]  Upon  the  trial  the  amount  of  such  damages  must  be 
ascertained,  and  in  case  judgment  is  rendered  for  the  per- 
son in  whose  behalf  the  injunction  was  granted,  the  amount 
fixed  as  such  damages  must  be  included  in  the  judgment, 
together  with  reasonable  attorney's  fees.  In  any  suit  brought 
on  the  bond,  the  amount  of  such  damages  as  fixed  in  said 
judgment   is   conclusive   on  the   sureties. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  118  of 
Practice  Act;  amended  March  24,  1887,  Stats,  and  Amdts.  1886-7, 
p.  241;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  138,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March  16,   1907,  Stats,  and  Amdts.   1907,  p.   342. 

See  Kerr's  Cyc.   C.   C.   P.  for  45  pars,   annotation. 

Code  section. — 72  C.  270,  271,  275,  13  P.  690,  691.  692.  693  (con- 
strued); 133  C.  335,  337,  65  P.  740  (construed);  134  C.  376,  377,  66 
P.  316  (cited);  147  C.  724,  82  P.  370  (evident  purpose  of  section 
is  to  empower  court  to  dissolve  injunction  only  after  notice  to 
plaintiff);  14SC.  142,  144,  82  P.  664,  1  L.  N.  S.  660  (referred  to); 
150  C.  285,  288,  89  P.  85  (after  a  court  has  granted  a  preliminary 
injunction,  it  can  be  dissolved  or  modified  only  under  this  section); 
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2  C.  A.  540,  544,  84  P.  296  (if  an  injunction  is  granted  after  notice 
it  cannot  be  dissolved  until  after,  or  upon,  the  trial  of  the  case 
upon    its   merits). 

Practice  Act  §  118.— 12  C.  440.  448  (referred  to) ;  14  C.  544,  551 
(construed);  16  C.  83,  85  (construed);  22  C.  479  (applied);  23  C. 
464,  468  (applied);  33  C.  385,  390,  391  (referred  to);  35  C.  52,  58, 
59,  95  A.  D.  76   (construed). 

As  to  amended  complaint  being  itself  an  affidavit,  see  Kerr's 
Cyc.  C.   C.   P.   §  527  and  note  par.   4. 

As  to  service  of  affidavits  upon  which  temporary  injunction  was 
granted,   see  Kerr's   Cyc.   C.    C.    P.    §  527   and   note. 

As  to  vacating  orders  made  out  of  court  without  notice,  see 
Kerr's  Cyc.  C.  C.  P.   §  937  and  note. 


§  533.     WHEN  TO  BE  VACATED  OR  MODIFIED.     If  upon 

such  application  it  satisfactorily  appear  that  there  is  not 
sufficient  ground  for  the  injunction,  it  must  be  dissolved; 
or  if  it  satisfactorily  appear  that  the  extent  of  the  injunction 
is  too  great,  it  must  be  modified. 

History:  Enacted  March  11,  1872,  re-enactment  of  §119  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

103  C.   641,   644,   37   P.   648    (erroneously  cited  for  §  537). 

As  to  appeals  from  an  order  granting  or  dissolving  an  injumtion, 
see  Kerr's  Cyc.  C.  C.  P.  §  939  subd.  3  and  note. 

As  to  final  judgment  and  no  modification  of  same,  see  Kerr's 
Cyc.  C.  C.  P.   §  526  and  note  par.  38. 

As  to  when  preliminary  injunction  should  be  dissolved,  see  Kerr's 
Cyc.   C.   C.    P.    §  532   and   note. 


CHAPTER    IV. 
ATTACHMENT. 

537.  Attachment,  when   and   in    what  cases  may    issue. 

538.  Affidavit  for  attachment,   what  to  contain. 

539.  Undertaking   on    attachment. 

540.  Writ,  to  wliom  directed  and  what  to  state. 

541.  Shares   of  stock   and  debts   due  defendant,   liow   attaclied 

and  disposed  of. 

542.  How   real   and  personal   property   shall    bo  attached. 
542a.  Attachment,  of  real  estate.     Duration  of  Hen, 
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§  543.     Attorney    to    give    written    instructions    to    siieriff    what 

to  attach. 
§  544.     Garnisliment,    when    garnishee   liable   to    plaintiff. 
§  545.     Citation  to  garnishee  to  appear  before  a  court  or  judge. 
§  546.     Inventory,    how   made.      Party    refusing   to    give    memor- 
andum may  be  compelled  to  pay  costs. 
§  547.     Perishable    property,    how    sold.      Accounts    without    suit 

to  be  collected. 
§  548.     Property    attached    may    be    sold    as    imder    execution,    if 

the   interest  of  the  parties  require. 
§  549.     When  property   claimed  by  a   third   party,   how   tried. 
§  550.     If  plaintiff  obtains  judgment,    how   satisfied. 
§  551.     When   there   remains   a   balance   due,   how  collected. 
§  552.     When  suits  may  be  commenced  on  the  undertaking. 
§  553.     If    defendant    recover    judgment,    what    the    sheriff    is    to 

deliver. 
§  554.     Proceedings   to   release  attachment,   before   whom   taken. 
§  555.     Attachment,  in  w^hat  cases  it  may  be  released  and  upon 

what  terms. 
§  556.     When   a   motion   to   discharge   attachment   inay   be   made 

and   upon   wliat  grounds. 
§  557.     When   motion    made    on   affidavit,   it   may    be   opposed   by 

affidavit. 
§  558.     When   writ  must  be   discharged. 
§  559.     When    writ   to    be   returned. 
§  560.     Release   of   real  property   from  attachment. 

§537.  ATTACHME>T,  WHEN  AND  IN  WHAT  CASES 
MAY  ISSUE.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  property  of 
the  defendant  attached,  as  security  for  the  satisfaction  of 
any  judgment  that  may  be  recovered,  unless  the  defendant 
give  security  to  pay  such  judgment,  as  in  this  chapter  pro- 
vided, in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made  or 
is  payable  in  this  state,  and  is  not  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  or  any  pledge 
of  personal  property;  or,  if  originally  so  secured,  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  person 
to  whom  the  security  was  given,  become  valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  state. 
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3.  In  an  action  against  a  defendant,  not  residing  in  this 
state,  to  recover  a  sum  of  money  as  damages,  arising  from 
an  injury  to  property  in  this  state,  in  consequence  of  negli- 
gence, fraud,  or  other  wrongful  act. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  120  of 
Practice  Act  as  amended  18G0;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  306;  March  20,  190."),  Stats,  and  Amdts.  1905, 
p.  433,  by  adding  third  paragraph. 

See  Kerr's  Cyc.   C.   C.  P.  for  193  pars,   annotation. 

Code  seotlou. — 55  C  501  (subd.  1  applied,  but  not  cited);  65  C. 
360,  361,  4  P.  206,  207  (construed);  78  C.  34,  39,  12  A.  S.  17,  20  P. 
147,  149  (cited);  80  C.  104,  107,  22  P.  64,  65  (construed);  82  C.  600, 
602,  23  P.  134,  135  (construed);  82  C.  631,  632,  23  P.  56,  57.  7  L. 
127  (construed);  84  C.  154,  157,  23  P.  1086,  1087  (construed  with 
§726  post);  90  C.  101,  102,  27  P.  49,  50  (cited);  97  C.  93,  95.  100, 
33  A.  S.  163,  31  P.  846  (construed  with  §  322  C.  C.  and  §  3  art.  XII) ; 
97  C.  203,  204,  207,  31  P.  1126,  32  P.  315  (construed  with  §  671  post 
prior  to  amendment  of  1895);  99  C.  9,  12,  13,  33  P.  741.  742  (con- 
strued); 101  C.  105,  106,  35  P.  432,  873  (construed);  103  C.  641,  644. 
37  P.  648  (erroneously  cited  as  §  533) ;  107  C.  482,  485,  40  P.  804 
(applied);  113  C.  475,  477,  45  P.  815  (construed);  119  C.  192,  195, 
48  P.  56,  51  P.  195  (cited);  120  C.  407,  410,  52  P.  718  (cited);  122 
C.  144,  148,  54  P.  600  (construed  with  act  of  March  7,  1878,  Stats. 
1878  p.  126);  132  C.  125,  129,  64  P.  120  (construed  with  §540  post); 
137  C.  646,  648,  649,  70  P.  732  (construed  with  §§538,  540);  139  C. 
638,  639,  640,  73  P.  584  (construed);  142  C.  134,  137,  138,  75  P.  653 
(construed) ;  144  C.  785,  788,  78  P.  240  (construed  with  §  412  ante) ; 
146  C.  739,  742,  81  P.  128  (construed  with  other  sections);  150  C. 
597,  600,  89  P.  333  (Issuance  of  writs  to  different  counties  at  dif- 
ferent times);  1  C.  A.  617,  618.  82  P.  982  (applied);  173  V.  S.  12;!. 
129,  43  L.  ed  637,  639,  640  (similar  statute  of  Arizona  construed 
and  applied  according  to  the  construction  given  to  the  California 
statute    by   the   California    court). 

Practice  Act  §  lUO.— 6  C.  277,  281  (construed  with  §  134  ante  and 
§552  post);  8  C.  260,  267,  68  A.  D.  318  (remedy  does  not  exist  in 
case  the  contract  is  secured  by  mortgage);  9  C.  538,  552  (construed); 
32  C.  55,  58  (construed);  33  C.  161,  166  (construed);  35  C.  199,  202 
(construed);  37  C.  121,  131,  99  A.  D.  256  (cited);  45  C.  3,  6  (applied). 

As  to  act  of  1878  relating  to  trespassing  animals  being  super- 
seded by  estray  law,  see  Hen.  G.  L.,  p.  441. 

As  to  actions  against  foreign  corporations,  see  Kerr's  Cyc.  C.  C. 
§  405  and  note. 

As  to  advice  of  counsel,  see  90  A.  D.  439. 

As   to   affidavit   in — Amendment  of,    see   31   L.    422. 
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Same — ^Concerning  security,  see  Kerr  s  Cyc.  C.  C.  P.  §  538  and 
note. 

As  to  allowance,  dissolution  and  discharge  of  attachment,  see 
1   Obiter  Dig.    187. 

As  to  amendment  of  complaint,  etc.,  in  attachment  proceedings, 
see  61  A.  D.  125-127;  8  A.  S.  311. 

As  to  application  of  doctrine  of  relation  in  attachment  cases,  see 
15  A.  D.  253;  39  A.  D.  607;  brief  58  L.  881. 

As  to  assignment  of  cause  of  action  of  malicious  prosecution,  see 
Kerr's  Cyc.   C.   C.    §  954   and   note   pars.    37,   38. 

As  to  attachment  by  federal  court  to  obtain  jurisdiction,  see 
6  L.  252. 

As  to  attaching  creditor  being  purchaser  for  value,  see  brief  58 
L.  881. 

As  to  attachment  in  actions  to  collect  license,  see  Kerr's  Cyc. 
C.  C.  §  3360  and  note. 

As  to  attachment  in  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P. 
§  816  et  seq.   and   notes. 

As  to  attachment  in  suit  for  breach  of  promise  of  marriage,  see 
note  59  L.   954-956;   brief  59   L.   954. 

As  to  attachment  lien  as  encumbrance  on  real  property,  see 
Kerr's   Cyc.   C.    C.    §  1114   and  note. 

As  to  attachment  lien  as  vested  right,  see  brief  58  L.  880,  881. 

As  to  attachment  not  being  conveyance,  see  Kerr's  Cyc.  C.  C. 
§  1215  and  note. 

As  to  attachment  of  property  in  hands  of  receiver,  see  Kerr's 
Cyc.  C.  C.  P.   §  541  and  note. 

As  to  attachment  of  property  of  non-resident,  see  85  A.  S. 
924,  925;  61  A.  S.  494;  10  L.  505;  19  L..  565;  brief  36  L.  550. 

As  to  attachment  of  property  of  non-resident  in  case  where  serv- 
ice of  summons  is  by  publication,  being  due  process  of  law,  see 
brief  44  L.  101. 

As  to  attachment  of  trespassing  animals,  see  Kerr's  Cyc.  C.  C.  P. 
§  537  note  par.  193. 

As  to  attachment  of  trust  property,  see  Kerr's  Cyc.  C.  C.  P. 
§  541  and  note. 

As  to  attachment  of  vessels  for  injuries  committed  by  such  ves- 
sels to  persons  or  property  in  this  state,  see  Kerr's  Cyc.  C.  C.  P. 
§  831   subd.   6  and  note. 

As  to  attorney's  fees  as  damages,  see  Kerr's  Cyc.  C.  C.  §  3229 
and  note  par.  13;  §3300  and  note  par.  6;  §3333  and  note  par.  6; 
and   §3336  and  note  par.   15';   10  A.   C.   954;   77  A.   D.  155-160. 

As  to  bond  in — Damages  for  wrongful  attachment,  see  45  L. 
334;  52  L.  54;  62  L.  442. 

As  to  chattel  mortgage,  when  void  as  to  third  parties,  see  Kerr's 
Cyc.  C.  C.  §  2957  and  note. 

As  to  computing  time  on — First  and  last  day,  see  49  L.  223. 
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As  to  construction  of  attachment  laws,  see  Inief  S  Ij.  728;  2.'?  L. 
446;  34  L.   248. 

As  to  contracts,  express  or  implied,  see  Kerr'.s  Cyc.  C.  C.  §§  IGio- 
1621  and  note. 

As  to  counter-bon«i  to  prevent  levy  of,  .see  Kerr"s  Cyc.  C.  (_'.  P. 
§  540  and  note. 

As  to  cross-complaint  for  malicious  attachment  being  permissible 
in   attachment   suit,    see  68   A.    S.    266,    267. 

As  to  definition  and  effect  of  garnishment,  see  Kerr's  Cyc.  C. 
C.  P.  §  544  and  note. 

As  to  determination  of  priority  of  liens  on  motion  in  attachment 
suit,    see   Kerr's    Cyc.    C.    C.    P.    §  S.'iO   and   note   par.    6. 

As  to  discharge  of  irregular  or  improper  attachment  on  motion 
of  defendant,   see  Kerr's  Cyc.   C.  C.   P.    §  556  and  note. 

As  to  discliarge  upon  giving  delivery  bonds,  see  Kerr's  (-yc.  C.  C. 
P.    §§  540,    554,    555   and   notes. 

As  to   dissolution   of  by  death,    see   80  A.    D.    139-143. 

As  to  duties  of  collecting  agent,  see  Kerr's  Cyc.  C.  C.  S  2021 
and  note. 

As  to  effect  of  attachment  lien  upon  other  liens,  see  50  L.  714-722. 

As  to  *ffect  of  bankruptcy  of  defendant,  see  39  A.  D.  610;  80 
A.  D.  142. 

As  to  effect  of  death  of  defendant  upon  lien  of  attachment,  see 
Kerr's  Cyc.  C.  C.  P.   §  385  and  note;  §§  686,  1505  and  notes. 

As  to  effect  of  grant,  see  Kerr's  Cyc.  C.  C.   §  1107  and  note. 

As  to  effect  of  prior  unrecorded  chattel  mortgage,  see  brief 
58  L.  881. 

As  to  effect  of  proceedings  in  insolvency  in  another  state  upon 
right  of  creditors  of  insolvent  to  attach  property  in  this  state,  see 
55  A.   R.   132-136;    8  A.   S.   53;   23  L.   33-46;   brief  25  L.   821,   822. 

As  to  effect  on  attachment  lien  of  bill  to  sequestrate  property 
of  insolvent  corporation  and  wind  up  its  affairs,  see  brief  10  L.  743. 

As  to  exemplary  damages,  see  28  A.  S.  879;  68  A.  S.  277-280; 
also  Kerr's  Cyc.  C.  C.   §  3294  and  note. 

As  to  exemptions — Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  541,  690 
and  notes. 

Same — Liability  for  evasion  of  by  suit  in  another  state,  see  36 
L.  582. 

Same— Of  laborer's  wages,  see  18  L.  309;  18  L.  586. 

Same — Of  money  "due"  or  "to  be  paid"  includes  money  after 
payment,   see  7  A.   C.  755. 

Same — Of  pension  money  or  lands  purchased  with,  see  5  Fed. 
Stats.   Ann.,   567   note;   3   L.   219. 

As  to  extinction  of  liens,   see  Kerr's   Cyc.   C.   C.    S  2909  and   note. 

As  to  extinction  of  liens  by  lapse  of  time,  see  Kerr's  Cyc.  ('. 
0.  §  2911  and  note. 

As  to  fraud — As  ground  of  attachment  under  statutes,  see  30 
L.    465-490. 
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Same — As  ground  of  attacking  attachment,  by  creditors,  see  35 
L.   779. 

As  to  garnishment,  see  Kerr's  Cyc.  C.  C.  P.  §§  542-545  and  notes. 

As  to  general  rule  that  there  can  be  no  lien  by  operation  of 
law  until  time  at  which  obligation  to  be  secured  thereby,  ought 
to  be  performed,  see  Kerr's  Cyc.  C.  C.   §  2882  and  note. 

As  to  injunction — In  aid  of  attachment,   see  20  L.   446. 

Same — In   favor  of  attaching   creditors,    see   30   L.    127. 

Same — Prohibiting    attacliment    in    another    state,    see    21    L.    75. 

As  to  how  creditors  may  (luestion  validity  of  attachment,  see 
35  L.   771-775. 

As   to  injunction,   se6  Kerr's   Cyc.   C.   C.    §  3420  and  note. 

As  to  injunction  against  attachment  in  other  state,  see  21  L.   75. 

As  to  injunction  against  judgments  in  garnishment  proceedings, 
see  30  L.  360-363. 

As   to   injunction   in  aid  of  attachment,   see   20  L.    446,    447. 

As  to  injunction  to  prevent  attachment  of  non-resident  debtor, 
see  note  19   L.   580;    brief  27   L.   651. 

As  to  injunction  to  prevent  illegal  attachment,  see  brief  27  L. 
651. 

As  to  irregularities  and  defects  which  will  avoid  on  attachment, 
see  79  A.  D.  164-174. 

As  to  issuing  writ,  see  Kerr's  Cyc.  C.  C.  P.  §  539  and  note  pars. 
39-45. 

As  to  judgment  in  attachment  proceedings  where  service  con- 
structive  against   non-resident,    see   50   L.    583. 

As  to  jurisdiction  acquired  by  attachment  of  non-resident's 
property,  see  note  76  A.  S.  800-805;  10  L.  505;  45  L.  258;  brief 
14  L.   463. 

As  to  levy  of  attachment — What  essential  to,  see  21  A.  D.  G77-6S0; 
1  Obiter  Dig.  187. 

As  to  liability  to  attachment  of  cars  of  foreign  i-ailroad  com- 
pany,  see  2  A.   C.   439;   9  A.   C.  440. 

As  to  liability  of  principal  for  attachment  levied  by  agent,  see 
68  A.    S.   275. 

As  to  lien  of  common  carrier,  see  Kerr's  Cyc.  C.  C.  §  2191  and 
note. 

As  to  liens  in  general,  see  Kerr's  Cyc.  C.  C.  §§  2872-2892  and  notes. 

As  to  lien  of  attachment,  origin  and  general  nature,  see  39  A.  D. 
609-611;   1   Obiter  Dig.   187. 

As  to  lien  of  mechanic  on  contract  price  due  from  owner  to 
contractor  on  giving  the  owner  prescribed  notice  of  claim,  and 
its  priority  over  garnishment  of  owner,  see  Kerr's  Cyc.  C.  C.  P. 
§  1184  and  note. 

As  to  lien  transferring  no  title,  see  Kerr's  Cyc.  C.  C.  §  2888 
and  note. 

As  to  limitation  of  actions  for  malicious  prosecution,  see  Kerr's 
Cyc.    C.   C.    P.    §  339   subd.    1   and   note. 
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As  to  limitation  of  actions  for  taking,  detaining,  or  injuring 
goods  or  chattels,   see  kerr's  Cyc.  C.   C.  P.   §  338  subd.  3  and  note. 

As  to  limitation  of  relief  to  property  attached,  in  action  against 
non-resident,  not  personally  served  within  state,  see  brief  5S  L.  173. 

As  to  malicious  attachment  and  damages  therefor,  see  14 
A.  D.  600,  601;  66  A.  D.  637;  81  A.  D.  467,  476-480;  90  A.  I).  439; 
60  A.   R.   488,   489;   68   A.   S.   266-280;   86  A.   S.   400-402. 

As  to  malicious  prosecution,  see  Kerr's  Cyc.  C.  C.  S  43  and  nf)tc 
pars.   91-185. 

As  to  measure  of  damage.'?  for  torts,  see  Kerr's  Cyc.  C.  C.  §  3333 
and  note. 

As  to  mechanics'   lien,   see  Kerr's  Cyc.   C.   C.    P.   §  1183  and   note. 

As  to  money  in  officer's  hands — ^Whether  subject  to  attachment, 
see  55  A.  T).  264. 

As  to  origin  and  general  nature  of  attachment  lien,  see  39  A.  ]). 
606-609;   1   Obiter  Dig.    185. 

As  to  order  of  satisfaction  after  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
§  550  and  note. 

As  to  parties  liable  wljere  void  writs  against  same  defendant  have 
been  placed  in  hands  of  officer  by  several  attaching  creditors, 
see  68  A.  S.  270. 

As   to    pledge,    see   Kerr's    Cyc.    C.    C.    §§  2986    et.    seq.    and    notes. 

As  to  postponement  of  lien  of  prior  attachment  when  obtained 
on  false  grounds,  see  brief  55  L.  283. 

As  to  preference  in  favor  of  partnership  creditors  over  creditors 
of  individual  partner,  regardless  of  time  of  levy,  see  43  A.  S.  370- 
372;  57  A.  S.  443;  Kerr's  Cyc.  C.  C.  §  2405  and  note  pars.  6-14. 

As  to  priority  on — Generally,  see  12  L.  848;  20  L,.  392;  29  I.,. 
234;  67  L.  656. 

Same^Of  assignee  for  benefit  of  creditor,  see  Ken's  Cyc.  C.  C. 
P.  §  541  and  note;  also  Kerr's  Cyc.  C.  C.  §  3076  and  note  pars.  28-36. 

Same — Of  claims  against  vessels,  see  Kerr's  Cyc.  C.  C.  P.  §§  813, 
825   and  notes. 

Same — Of  lien  for  salary  <and  wages,  see  Kerr's  Cyc.  C.  C.  P. 
§  1206    and    note. 

As  to  priority  of  lions,  see  Kerr's  Cyc.  C.  C.  §§  2.sn7-2899  and 
notes. 

As  to  priority  of  mechanics'  lien  o\'cr  attachment,  sec  Kerr's 
Cyc.    C.   C.    P.    §  1186   and   note. 

As  to  priority  of  title  under  unrecorded  deed,  see  21  A.  1 ).  703; 
also  Kerr's  Cyc.   C.   C.    §  1214   and  note  par.   15. 

As  to  probable  cause,  see  81  A.  D.  477,  478;  68  A.  S.   278. 

As  to  proceedings  in  attachment  and  garnishment  being  speci.'il 
statutory   proceedings,    see   10    L.    505;    brief   23    L.    445. 

As  to  property  subject  to  attachment — As  to  generally,  see  Kerr's 
Cyc.  C.  C.  P.  §541  and  note;  fi  T..  226;  Id  I,.  520:  22  1-.  215,  25 
I^.   645;   26  L.   593;   55  L.   796;   64  T^.   501. 
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Same — As   to  property  in   the  custody  of   the  law,   see   10  L.    529. 

Same — As  to  property  in  hands  of  assignee  for  benefit  of  credi- 
tors,  see   26   L.    593;    55   L.    796. 

As  to  receiptor  for  property  attaclied — When  may  sliow  it  is 
not  the  property  of  the  defendant,  see  25  A.  D.   426-430. 

As  to  relation  of  receivers  to  pre-existing  liens  and  the  remedies 
for  their  enforcement,   see  71  A.   S.   352-384. 

As  to  release  of  lien  by  conveyance,  see  Kerr's  Cyc.  C.  C.  §  2910 
and  note. 

As   to  residence,   see  Kerr's  Cyc.   Pol.   C.    §  52  and  note. 

As  to  residence  of  foreign  insurance  company  doing  business  in 
this  state,  see  brief  36  L.  640;  42  L.   285;  48  L.   453. 

As  to  right  of  attachment  creditor  of  individual  partner  to  inter- 
vene in  action  for  settlement  of  partnership  affairs,  see  71  A.  S.  736. 

As  to  right  of  attachment  in  breach  of  promise  cases,  see  59 
L.  954. 

As  to  right  of  attachment  plaintiff  to  try  question  whether 
grantees'   title   is   good   against   attachment,    see   10  L.    505. 

As  to  right  of  creditors  to  question  validity  of  attachment,  see 
35  L.  765-783. 

As  to  right  of  plaintiff  to  recover  from  telegraph  company  for 
loss  of  attachment  and  consequent  loss  of  debt  by  failure  of  com- 
pany to  transmit  telegram  instructing  plaintiff's  agent  to  attach, 
see  9  A.  R.  153. 

As  to   right  of  state  to  attach,   see  18  A.   D.    207. 

As  to  transfer  of  attached  property  subject  to  lien,  see  35  A.  D. 
302;   39  A.    D.   608;   45   A.    D.    264. 

As  to  vendor's  lien,  see  Kerr's  Cyc.  C.  C.   §§  3046,  3047  and  notes. 

As  to  waiver  of  lien  by,  see  50  L.  714. 

As  to  what  constitutes  a^mortgage,  see  Kerr's  Cyc.  C.  C.  §  2920 
et  seq.  and  notes. 

As  to  what  constitutes  non-residence  under  attachment  laws,  see 
32  A.  D.  427-429;  10  L.  504,  505;  19  L.  658;  brief  50  L.  284. 

As  to  when  rent  becomes  legally  due  so  as  to  be  the  subject 
of  attachment  suit,   see   29   A.   R.    218,    219. 

As  to  whether  act  of  1878  relating  to  trespassing  animals,  and 
amendments  thereto,  remains  in  force,  see  note  under  title  Estray — 
Animals,  Hen.  G.  L.,  p.   441. 

As  to  whether  attachment  is  proceedings  in  rem,  see  brief  44 
L.  116. 

As  to  whether  courts  of  general  jurisdiction  in  entertaining 
attachment  pi'oceedings  become  courts  of  special  limited  jurisdic- 
tion, see  brief  42  L.  284. 


§  538.     AFFIDAVIT  FOE  ATTACHMENT,  WHAT  TO  C0\- 
TAIX.    The  clerk  of  the  court  must  issue  the  writ  of  attach- 
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ment,   upon   receiving  an   affidavit  l)y   or  on   behalf  of  plain- 
tiff, showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness  over  and  above  all  legal 
sets-off  or  counterclaims)  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money,  and  that  such 
contract  was  made  or  is  payable  in  this  state,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any  pledge  of 
personal  property,  or,  if  originally  so  secured,  that  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  person 
to  whom  the  security  was  given,  become  valueless;   or, 

2.  That  the  defendant  is  indebted  to.  the  plaintiff  (specify- 
ing the  amount  of  such  indebtedness  over  and  above  all  legal 
sets-off  or  counterclaims)  and  that  the  defendant  is  a  non- 
resident of  the  state;   or, 

3.  That  plaintiff's  cause  of  action  against  defendant  is  one 
to  recover  a  sum  of  money  as  damages  (specifying  the 
amount  thereof)  arising  from  an  injury  to  property  in  this 
state  in  consequence  of  the  negligence,  fraud,  or  other  wrong- 
ful act  of  defendant,  and  that  the  defendant  is  a  non-resident 
of  the  state;  and 

4.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor  of 
the  defendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  §121  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  307;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  13»,  act  held  imconstitutional,  see 
history,  §  5  ante;  amendment  re-enacted  March  20,  1905,  Stats, 
and  Amdts.  1905,  p.  434,  whicli  amendment  consisted  in  addingr 
the  fourth  paragraph. 

See  Kerr's  C.  C.   P.   for  46  pars,  annotation. 

Coile  Ncotion. — 77  C.  208,  213,  19  P.  382,  384  (cited) ;  78  C.  175.  1  77. 
12  A.  S.  37,  20  P.  406  (cited);  80  C.  104,  107.  22  P.  64,  65;  (con- 
strued); 82  C.  631,  632,  23  P.  56,  7  L.  127  (construed):  84  C.  174, 
176,  24  P.  113,  114  (construed);  89  C.  89,  94,  24  P.  60S,  26  P.  789, 
790,  13  L.  187  (cited  and  applied);  99  C.  9,  13.  33  P.  741.  742  (con- 
strued);  101   C.   105,   lOG,   35  P.   432,   873    (cited);   106   C.    64,   6S,   39   P. 
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215,  27  L.  562  (cited);  107  C.  482,  485,  486,  40  P.  804  (construed); 
108  C.  173,  177,  41  P.  465  (applied);  (C.  Sept.  29,  1896),  46  P.  276 
(construed);  120  C.  407,  410,  413,  414,  52  P.  718  (construed  witli 
§§  537,  540);  122  C.  144,  148,  54  P.  600  (construed  with  Act  March  7. 
1878;  Stats.  1878,  p.  176);  132  C.  125,  129,  64  P.  120  (cited);  137  C. 
415,  419,  70  P.  281  (cited);  137  C.  646,  648,  649,  70  P.  732  (construed 
with  §§537,  540);  142  C.  134,  138,  75  P.  653  (cited);  150  C.  597,  601, 
89  P.  333  (issuance  of  writ  to  different  counties  at  different  times). 

Practice  Act  §  121.— 8  C.  227,  258  (cited);  25  C.  202,  206,  207  (con- 
strued); 33  C.  161,  167  (construed  with  §120  ante). 

As  to  additional  affidavits,  s^ee  Kerr's  Cyc.  C.  C.  P.  §  5.t7  and 
note;   31  L.   427,   428. 

As   to   affidavit   by   stranger,    see    brief   7   L.    406. 

As  to  affidavit  for  attachment  as  ground  of  jurisdiction  against 
non-resident,    see    brief   35    L.    452. 

As  to  affidavit  in  attachment  suit  against  non-resident  debtor, 
see  76  A.   S.    801-803. 

As  to  affidavit  on  attachment,  see  Kerr's  Cyc.  C.  C.  P.  §  557 
and  note;   79  A.   D.   165-172. 

As   to   affidavit  on   information   and  belief,    see   79   A.    D.   167. 

As  to  amendment  of  affidavit,  see  61  A.  D.  129,  130;  79  A.  D. 
167,   168;  8  A.  S.  311;  35  L.  422,   428. 

As   to  amendment  of  writ,    see  61  A.   D.   125-129. 

As  to  effect  of  stating  amount  of  demand  and  adding  words  "as 
near  as  may  be,"  see  17  A.  R.  463. 

As  to  issuing  writ  before  filing  affidavit  or  bond,  see  79  A.  D.  173. 

As  to  issuing  writ  on  Sunday,   see  79  A.   D.   173. 

As  to  keeping  fact  of  issuing  attachment  from  public,  see  Kerr's 
Cyc.   Pol.   C.    §  1032  and  note. 

As  to  levy  without  process  being  misdemeanor,  see  Kerr's  Cyc. 
Pen.    C.    §  146    and    note. 

As  to  mandamus  to  compel  issuance  of  writ  of  attacliment,  see 
58  A.   D.   407. 

As  to  time  of  issuance,  see  Kerr's  Cyc.  C.  C.  P.  §  537  and  note 
pars.   182-191. 

As  to  variance  in  statement  of  claim  between  affidavit  for  and 
declaration. — See  3  A.   C.   186. 

As  to  whether  clerk  acts  judicially  or  ministerially,  see  79  A.  D. 
171,  172. 

Attachinent  must  not  be  made  public  by  clerk  until  after 
filing  of  return  service,  see  Kerr^s  Cyc.  Pol.  C.  §  1032  and  note. 


§539.  UNDERTAKING  ON  ATTACHMENT.  Before  issu- 
ing the  writ,  the  clerk  must  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  in  the  sum  not  less  than  two  hun- 
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dred  dollars  and  not  exceeding  the  amount  claimed  by  the 
plaintiff,  with  sufficient  sureties,  to  the  effect  that  if  the 
defendant  recovers  judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  tlie  undertaking,  and  that  if  the  attach- 
ment is  discharged  on  the  ground  that  the  plaintiff  was  not 
entitled  thereto  under  section  five  hundred  and  thirty-seven, 
the  plaintiff  will  pay  all  damages  which  the  defendant  may 
have  sustained  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking. 

[E.vceptJon  to  sureties — Waiver.]  At  any  time  after  the 
issuing  of  the  attachment,  but  not  later  than  five  days  after 
actual  notice  of  the  levy  thereof,  the  defendant  may  except 
to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all   objections  to  them. 

[Justification  of  sureties.]  When  excepted  to,  the  plain- 
tiff's sureties,  upon  notice  to  the  defendant  of  not  less  than 
two  nor  more  than  five  days,  must  justify  before  a  judge  or 
county  clerk  in  the  same  manner  as  upon  bail  on  arrest; 
and  upon  failure  to  justify,  or  if  others  in  their  place  fail 
to  justify,  at  the  time  and  place  appointed,  the  judge  or 
clerk  must  issue  an  order  vacating  the  writ  of  attachment. 

Histor>-:  Enacted  March  11,  1872,  re-enactment  of  §  122  of 
Practice  Act  as  amended  In  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  308;  March  30,  1874,  Code  Amdts.  1873-4,  p. 
406;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  138,  act  held  unconstitutional,  see  history,  §5  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  708. 

Note:  Another  §  539  was  adopted  at  the  1874  session  of  the 
legislature  (See  Code  Amdts.  1873-4,  p.  308).  but  was  repealed 
liy  above  section.     See  54  C.   295. 

See  Kerr's  Cyc.  C.   C.   P.   for  35  pars,   annotation. 

Code  Noction. — 54  C.  295,  296.  297  (construfd)  ;  77  C.  208,  213.  19 
P.  382,  384  (cited);  97  C.  52,  55,  31  P.  837,  838  (cited);  99  C.  9,  13, 
33  P.  741,  742  (construed);  122  C.  144,  151.  54  P.  600  (construed); 
122  C.  206,  208,  54  P.  741  (construed  with  S  473  ante  and  S«  558, 
1057  post);  150  C.  597.  001,  89  P.  333  (issuance  of  writs  to  dif- 
ferent counties  at  different  times). 
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Practice  Act  §  12^.-7  C.  514,  518  (construed) ;  29  C.  194,  200 
(cited);   44   C.    168,   170    (construed). 

As  to  accrual  of  right  of  action,  see  81  A.  D.  467-469. 

As  to  amendment  of  bonds  on  atachment,  see  61  A.  I).   l.'iO,  l.jl. 

As  to  attachment  without  undertaking  in  action  by  state,  county, 
city,  or  town,  see  Kerr's  Cyc.  C.  C.  P.   §  1058  and  note. 

As  to  attorney's  fees  and  expenses  as  part  of  damages,  see  68 
A.  S.  273,  274. 

As  to  attorney's  fees  as  damages,  see  Kerr's  Cyc.  C.  C.  §  3229  and 
note  par.  13;  §3300  and  note  par.  6;  §3333  and  note  par.  6;  and 
§  3336  and  note  par.   15,   also  ante   §  537  and  note. 

As  to  contributions,  see  Kerr's  Cyc.   C.   C.    §  1432  and  note. 

As  to  damages  that  may  be  recovered  in  action  on  undertaking, 
see  81   A.   D.   472-475. 

As  to  defenses  to  action  on  attachment  bonds,  see  81  A.  D. 
475,   476. 

As  to  depreciation  of  property,  as  an  element  of  damages,  see 
81  A.   D.   473. 

As  to  dischai'ge  of  principal  by  operation  of  law  not  being  a 
discharge  of  surety,   see  Kerr's  Cyc.   C.   C.    §  2825  and  note. 

As  to  discharge  of  sureties  by  death  of  defendant  before  judg- 
ment, see  80  A.  D.  139. 

As  to  duty  of  clei'k,  on  dismissal  of  action,  to  liand  undertak- 
ing to  defendant,   see  Kerr's  Cyc.   C.   C.   P.   §  581  subd.   1  and  note. 

As  to  estimation  of  value,  see  Kerr's  Cyc.  C.  C.  §  3353  and  note 
par.  56. 

As  to  evidence  and  burden  of  proof,   see  81  A.   D.   471,   472. 

As  to  joint  and  several  obligations,  see  Kerr's  Cyc.  C.  C.  §  1430 
and  note. 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  259  and 
note;    and   §  495   and  note. 

As  to  liability  of  sureties  for  seizure  of  property  of  tliird  per- 
sons, and  of  exempt  property,  see  81  A.  D.  476. 

As  to  liability  of  sureties  on  defective  bonds,  see  81  A.   D.  475. 

As   to   loss   of   credit   or   profits,   see    68   A.   S.    272. 

As  to  measure  of  damages,  see  Kerr's  Cyc.  C.  C.   §  3300  and  note. 

As  to  mental  suffering,  sickness,  injury  to  character,  humilia- 
tion, or  loss  of  credit  or  profits  as  an  element  of  damages,  see 
68  A.  S.  272-279. 

As  to  necessity  for  bond,  see  79  A.  D.  172. 

As  to  offer  of  performance  exonerating  suretj-,  see  Kerr's  Cyc. 
C.  C.   §  2848  and  note. 

As  to  parties  to  action  on  undertaking,  see  81  A.   D.  469,470. 

As  to  prospective  profits,  see  Kerr's  Cyc.  C.  C.  §  3333  and  note 
par.    156. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1057 
and  note. 
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As   to  recovery  of   attorney's   fee,    see   77   A.    D.    135-158. 

As  to  rights  and  liabilities  of  sureties,  generally,  see  Kerr's  Cyc. 
C.  C.  P.  §941  and  note;  §978  and  note;  and  Kerr's  Cye.  C.  C. 
§§  2831-2850  and  notes. 

As  to  rules  applicable  to  action.s  on  attachment  bonds,  sec  90 
A.  D.  439. 

As  to  subrogation  of  sureties,  pee  Kerr's  Cyc.  C.  C.  §  L'84S  and 
note. 

As  to  suit  by  real  party  in  interest,  see  Kerr's  Cyc.  C.  C.  P. 
§  367  and  note. 

Undertaking  on  attachment — Generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  581   subd.   1  and  note. 

Same — By  surety  company. — See  Kerr's  Cyc.  C.  C.  P.  §  1056 
and  note. 

Same — Counter,  to  prevent  by. — See  Kerr's  Cyc.  C.  C.  P.  §  540 
and  note. 

Same — Dismissal  of  action  on — Delivery  of  undertaking  to  defend- 
ant by  clerk  of  court,  see  Kerr's  Cyc.  C.  C.  P.  §  581  subd.  1  and 
note. 

Same— Form   of   bond,   see   70   A.    I).    173. 

Same — In  justices'  court,  see  Kerr's  Cyc.  C.  C.  P.  §  867  and  note. 

Same — To  discharge  attachment. — See  Kerr's  Cyc.  C.  C.  P.  §  555 
and  note. 


§540.  WRIT,  TO  >VH031  DIRECTED  A>D  WHAT  TO 
STATE.  The  writ  must  be  directed  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county,  not  exempt  from  execu- 
tion, or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  the  amount  of  which  must  be  stated  in 
conformity  with  the  complaint,  unless  the  defendant  give  him 
security  by  the  undertaking  of  at  least  two  sufficient  sureties, 
in  an  amount  sufficient  to  satisfy  such  demand,  besides  cost, 
or  in  an  amount  equal  to  the  value  of  the  property  which 
has  been,  or  is  about  to  be,  attached;  in  which  case,  to 
take  such  undertaking.  Several  writs  may  be  issued  at  the 
same  time  to  the  sheriffs  of  different  counties. 

History:  Rnacted  March  11,  1871',  re-enactment  nf  SIL:,'!  nf 
Practice  Act  as  amended  in  1860. 

See  Kerr's  Cyc.   C.   C.  P.   for  37  pans,   annotation. 
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Code  section. — 55  C.  377  (cited):  57  C.  157,  159  (cited);  64  C. 
405-408;  1  P.  487  (construed);  2  P.  391;  65  C.  37,  38,  2  P.  727 
(cited) ;  83  C.  393,  395,  23  P.  303,  304  (construed  with  §  3670  Pol. 
Code);  86  C.  367,  372,  24  P.  1072,  1073  (cited);  88  C.  106,  107,  25 
P.  1108  (construed);  95  C.  447,  448,  449,  30  P.  587  (cited);  97  C. 
93,  98,  33  A.  S.  163,  31  P.  846,  848  (construed);  lOS  C.  173,  177,  41 
P.  465  (applied);  120  C.  407,  413,  414,  52  P.  718  (construed  with 
§1537,  538);  120  C.  620,  621,  52  P.  1077  (construed);  53  P.  444,  445 
(construed  witli  §§  552,  555,  as  to  effect  of  adjudication  of  insolv- 
ency within  thirty  days  after  attachment) ;  121  C.  419,  421,  66  A.  S. 
44,  53  P.  933  (applied) ;  122  C.  94,  97,  68  A.  S.  25,  54  P.  529  (applied) ; 
122  C.  144,  151,  54  P.  600  (construed);  123  C.  240,  245,  55  P.  804 
(cited) ;  132  C.  125,  126,  129,  64  P.  120  (construed  with  §  531  ante, 
§§  671,  942  post,  and  §  4187  Pol.  Code) ;  133  C.  110,  112,  65  P.  125 
(construed  and  applied);  137  C.  646,  648,  649,  70  P.  732  (construed 
with  §§  537,  538  ante) ;  139  C.  410,  413,  73  P.  156,  1.57  (construed  with 
other  sections);  142  C.  134,  139,  75  P.  653  (applied);  146  C.  777,  779, 
81  P.  115  (cited);  150  C.  597,  600,  601,  603,  89  P.  333  (issuance  of 
writs  to  diffei'ent  counties  at  different  times);  5  C.  A.  740,  742,  91 
P.  416  (what  is  substantially  a  bond  to  release  attachment  under 
this  section);  6  C.  A.  272,  273,  91  P.  1019  (basis  for  writ  is  the 
affidavit,  and  the  clerk  must  look  to  that  alone  in  determining 
amounts). 

Practice  Act  §  12.3. — 29  C.  194,  19S.  199  (cited);  29  C.  359.  372.  89 
A.   D.   49   (cited). 

As  to  bond  for  release,  after  appearance,  see  Kerr's  Cyc.  C.  C. 
P.  §  555  and  note. 

As  to  contribution,  see  Kerr's  Cyc.  C.  C.   §  1432  and  note. 

As  to  defects  which  do  not  invalidate  statutory  bonds,  see 
8  A.  S.  310. 

As  to  delivery,  bonds,  see  25  A.  D.  429.  430. 

As  to  discharge  of  attachment  against  steamers,  vessels,  and 
boats,   see  Kerr's  Cyc.  C.   C.  P.   §§  822,   825  and  note. 

As  to  discharge  of  principal  by  operation  of  lav/  not  being  dis- 
charge of  surety,  see  Kerr's  Cyc.   C.   C.   §  2825  and  note. 

As  to  execution  of  writ,  see  Kerr's  Cyc.   C.   C.  P.   §  542  and  note. 

As  to  exemption  from  execution,  see  Kerr's  C.  C.  P.  §  690  and 
note;    also    §  537   and   note. 

As  to  failure  to  state  demand  for  interest,  see  Kerr's  Cyc.  C. 
C.    P.    §  538   and   note. 

As  to  joint  and  several  obligations,  see  Kerr's  Cyc.  C.  C.  §  1430 
and  note. 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  495 
and  note. 

As  to  necessity  of  seal  on  writ,  see  Kerr's  Cyc.  C.  C.  P.  §  153 
subd.  1  and  note. 
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As  to  offer  of  performance  exonerating  surety,  see  Kerr's  Cyc. 
C.  C.   §  2848  and  note. 

As  to  omission  of  seal  of  court,  see  61  A.  D.  118,  127. 

As  to  process  of  superior  court  issued  without  seal  being  valid 
when  issued  before  court  shall  have  been  legally  provided  with 
seal,    see   Hen.    G.    L.,    p.    1077. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  10.")7 
and  note. 

As  to  release  by  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  §  537  and 
note  pars.   145-147. 

As  to  release,  on  the  record,  of  attachment  of  real  property, 
see  Hen.   G.   L.   p.    216,    §  89  subd.    7. 

As  to  rights  of  and  liabilities  of  sureties,  generally,  see  Kerr's 
Cyc.  C.  C.  P.  §  941  and  note,  §  978  and  note;  and  Kerr's  Cyc.  C.  C. 
§§  2831-2850   and   notes. 

As  to  sale  of  perishable  property,  see  Kerr's  Cyc.  C.  C.  P.  §  .■>17 
and  note. 

As  to  seal  being  necessary  to  writ,  see  Kerr's  Cyc.  C.  C.  P. 
§  153  subd.   1  and  note. 

As  to  sheriff — Duties  of  excused  only  by  written  direction,  see 
Kerr's   Cyc.    Pol.    C.    §  4185   and   note. 

As  to  sheriff's  and  keeper's  fees,  see  Kerr's  Cyc.  C.  C.  P.  §  .">42 
and   note   pars.    52-59. 

As  to  subrogation  of  sureties,  see  Kerr's  Cyc.  C.  C.  §  2848  and 
note. 

As  to  suffloiency  of  bond  for  release  of  attachment,  see  8  A.  S.  310. 

As  to  undertaking  by  surety  company,  see  Kerr's  Cyc.  C.  C.  P. 
§  1056  and  note. 

As  to  writ  of  attachment— Issued  by  justices'  courts,  see  Kerr's 
Cyc.    C.    C.    P.    §  868   and   note. 

Same — Seal  necessary  to  validity  of,  see  Kerr's  Cyc.  C.  C.  P. 
S  153  subd.  1  and  note. 


§541.  SII.VHKS  OK  SKM  h  AM)  DEBTS  DUE  DEFEND- 
ANT, HOW  ATTACHED  AND  DISPOSED  OF.  The  rights  or 
shares  which  the  defendant  maj^  have  in  the  stock  of  any 
corporation  or  company,  together  with  the  interest  and  profit 
thereon,  and  all  debts  due  such  defendant,  and  all  other  prop- 
erty in  this  state  of  such  defendant  not  exempt  from  execu- 
tion, may  he  attached,  and  if  judgment  he  recovered  be  sold 
to   satisfy   the  judgment   and  execution. 

History:  Enacted  Maich  11.  1872.  re-enactment  of  S124  of 
Practice  Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  99  pars,  annotation. 

Code  section. — 57  C.  254,  255  (construed );  144  C.  64,  fi7.  77  P.  770 
(referred  to). 

Practice  Act  §  124.— 13  C.  15,  22  (construed  with  other  sections) ; 
29  C.  194,  200  (cited);  29  C.  359,  372,  89  A.  D.  49  (cited);  34  C.  81, 
87   (construed  with  other  sections). 

As  to  abstracts  of  record,  maps,  plats,  charts,  indices,  see  brief 
37  L.   115. 

As  to  attachment  of  assigned  property,   see  43  A.   D.    264. 

As  to  attachment  of  bank  deposit  for  which  negotiable  instru- 
ments have  been  given,   see  70  A.   D.    675. 

As  to  attachment  of  corporate  stock  generally,  see  Kerr's  Cyc. 
C.   C.   P.    §  542   subd.   4   and  note. 

Same — ^Which  has  been  assigned  by  owner,  but  not  transferred 
on  books  of  company,   see  37  A.   R.  353,   354. 

As  to  attachment  of  debts  and  credits,  see  Kerr's  Cyc.  C.  C.  P. 
§  542   subd.    5   and  note. 

As  to  attachment  of  equitable  estates,  see  97  A.  D.  312-315. 

As  to  attachment  of  estate  of  purchaser  at  execution  sale,  see 
97    A.    D.    311. 

As  to  attachment  of  funds  in  hands  of  receiver,  see  Kerr's  Cyc. 
C.  C.  P.  §541  and  note  pars.  30-32,  61,  92;  28  A.  D.  232;  71  A.  S. 
R.   365,   372;    26   L.    218,    219. 

As  to  attachment  of  goods  consigned  to  attachment  debtor,  see 
45   A.   S.    208-210. 

As   to   attachment  of  judgment,    see   65   A.    D.    407. 

As   to  attachment  of  legacy,   see  note  30  A.   D.    268,   269. 

As  to  attachment  of  money  of  third  party  deposited  in  lieu  of 
bail,   see  brief  53  L.   597. 

As  to  attachment  of  mortgaged  personal  property,  see  Kerr's 
Cyc.   C.   C.    §§  2968,    2969,   2970   and   notes. 

As  to  attachment  of  mortgager's  equity  of  redemption,  see  97 
A.  D.  308. 

As  to  attachment  of  part  owner's  share  in  vessel,  see  90  A.  S. 
409,   410. 

As  to  attachment  of  property  fraudulently  conveyed,  see  Ijrief 
§  15  L.  785;  54  L.  334. 

As  to  attachment  of  property  held  in  trust,  see  Kerr's  Cyc.  C.  C. 
P.    §  541    and   note    pars.    95,    96;    97    A.    D.    303-315. 

As  to  attachment  of  property  in  transit,  see  Kerr's  Cyc.  C.  C. 
§3076  and  note  pars.  28-36;   28  L.  601-604;   brief  51  L.   640. 

As  to  attachment  of  property  of  co-operative  association,  see 
C.   C.   §  653  f. 

As  to  attachment  of  property  of  national  banks,  see  6  L.  626,  627. 

As  to  attachment  of  real  property,   see  brief  64  L.  334. 

As  to  attachment  of  shares  of  joint  stock  company,  see  brief 
8  L.  358. 
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As    to    attachment    of    steamers,    vessels,    and    boats,    see    Kerr's 
Cyc.   C.  C.  P.   §  817  and  note. 

As  to  attachment  of  stock  of  foreign  corporation,  see  55  L.  TittJ-sOO. 

As   to  attacimient  of  vendee's  interest,   see  97  A.   T>.   ,309. 

As    to    books    of   account    and   private    papeis    of    individual.^    tiol 
being  subject  to  levy,  see  brief  22  L.  693. 

As    to    check   on    bank    operating   as   assignment    of    fund,    see   96 
A.   D.   731. 

As  to  contingent  interest,    see  Kerr  s  Cyc.    C.   C.    §§  695,   699,    772. 
1110    and   notes. 

As   to   cropping  contracts,   see   Kerr's  Cyc.   C.   C.    §  1925   and   note 
pars.    23    and   24. 

As    to   grain    raised   on    liomestead,    see   Kerr's    Cyc.    C.    C.    §  1240 
and   note   pars.    16,    17. 

As    to   definition   of    credits,    see   Kerr's    Cyc.    C.    C.    P.    §  544    and 
note  par.  3. 

As    to    definition    of   debts,    see    Kerr's    Cyc.    C.    C.    P.    §  544    and 
note   pars.    5    and    6. 

As  to  estates  at  will,  see  Kerr's  Cyc.   C.  C.   §  765  and  note. 

As  to  execution  sale  of  interest  in  trust,  see  Kerr's  Cyc.  C.  C. 
§  1135    and    note    par.    3. 

As  to  exempt  property,  see  Kerr's  Cyc.  C.  C.  P.  Si  690  and  note; 
and  47  A.  R.  190,   192. 

As  to  exemption  of  homestead,  see  Kerr's  Cyc.  C.  C.  §  1240  and 
note  pars.    5,    23;    §  1241   and   note. 

As   to  fixtures,   see  Kerr's  Cyc.   C.   C.    §  660  and  note. 

As  to  franchises  being  property,  see  Kerr's  Cyc.  C.  C.  §  388 
and  note. 

As  to  franchises  being  subject  to  execution,  under  amendment 
of  1905,  see  Kerr's  Cyc.  C.  C.   §  388  and  note. 

As  to  fraudulent  conveyance,  see  Kerr's  Cyc.  C.  C.  Si?  1227,  3431, 
3432    and    note    pars.    39-42,    3439-3442    and    notes. 

As  to  garnishment  of  a  non-negotiable  debt  which  has  been 
equitably    assigned    without   notice,    see   37    A.    R.    355. 

As  to  garnishment — Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  543-545 
and  notes. 

Same — Of  debt  due  on  negotiable  paper,  see  post  §  544  and  note 
pars.   12-14. 

Same — Of  executor  and  adniinislratur,  see  Kerr's  Cyc.  C.  C.  P. 
§  541   and   note  pars.   91,    92;    S  544    and   note;   also   47   L.    345-365. 

Same — Of  exempt  wages  being  abuse  of  process,  see  86  A.  S.  403. 

Same— Of  judgment  debt,   see  39  A.   D.  372. 

Same — Of  judgment  of  trial  court,  pending  appeal,  see  l)rief  59 
I..    353. 

Same — Of  non-resident  creditor  where  property  itself  is  not  within 
jurisdiction,  see  note  19  L.  577-580;  brief  8  L.  63;  14  L.  562;  20  1... 
119;   21   Ij.   164,    165;   22  L.    287-289;    23   L.    210,    211;   23  L.   446;   27    L. 
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652;   30  L.   365;   36  L.   550,   640;   40   L.   238;   42  L.   284;   44   I..    101.    IIC; 
45  L.   258;   48  L.  453;   51  L.   117;   52  L.  195;  57  L.  122. 

Same — Of  surplus  of  pledge,   see   59   L.    368,    369. 

Same — Of  unadjusted  insurance  losses,  see  52  A.  D.  7Sfi;  brief 
36. L.  640;  note  59  li.  366. 

Same — Of  unadjusted  loss  on  policy  of  insurance,  see  52  A.  D. 
786;   brief  36  L.   640;  note  59  L.   366. 

As  to  levy — On  mortgagee's  interest,   see  52  A.   D.  649. 

Same — On  partnership  assets  under  writ  against  one  partner 
only,    see    57   A.    S.    436-443. 

As  to  life-insurance  money,  see  Kerr's  Cye.  C.  C.  S  453k  and 
note;    also   brief  1   L.   146;   12   L.   373. 

As  to  manner  of  attaching  interest  of  partner  in  partnership,  see 
Kerr's   Cye.    C.    C.    P.    §  542   and   note   par.    29. 

As  to  money  collected  by  sheriff  on  execution,  see  54  A.  D.  409; 
58  A.  D.  415;   85  A.  D.   295,   296. 

As  to  pensions,  see  5  Fed.  Stats.  Ann.  667  and  note;  41  A.  R. 
411-413;  also  ante  §537  and  note. 

As  to  pledged  property,  see  Kerr's  Cye.  C.  C.  §§  2986  et  seq.  and 
notes;  also  18  A.  D.  200;  100  A.   D.  510;  brief  35  L.   452. 

As  to  point  that  property  in  transit  should  be  attached  by  direct 
seizure,  and  not  by  garnishment,   see  2  L.   417. 

As  to  prisoner's  property  in  hands  of  jailer,  see  Kerr's  Cye.  C. 
C.  P.  §  541  and  note  par.  89;  also  12  L.  508,  509;  brief  39  L.  166. 

As  to  promissory  note,  see  Kerr's  Cye.  C.  C.  §  14  par.  30;  §  3244  and 
note. 

As  to  property  in  custody  of  law,  see  28  A.  R.  35,  36;  34  A.  D. 
652;  41  A.  D.  44,  45;  12  L>.  508,  509;  53  L.  597;  also  ante  §537  and 
note. 

As  to  property  in  hands  of  administrator  or  executor,  see  Kerr's 
Cye.   C.  C.  P.   §  541  and  note  pars.   42,   61. 

As  to  property  in  hands  of  assignee  for  creditors,  see  26  L. 
593-600;  also  ante  §  537  and  note. 

As  to  property  in  hands  of  a  constable  or  sheriff,  see  brief  55  L. 
202. 

As  to  property  in  hands  of  receiver,  see  Kerr's  Cye.  C.  C.  P. 
§  541  and  note  pars.  30-32,  42,  43,  92. 

As  to  property  not  within  jurisdiction  of  court,  see  brief  23  L.. 
445,    446. 

As  to  property  seizable  under  execution,  see  Kerr's  Cye.  C.  C. 
P.    §  688    and    note. 

As  to  property  subject  to  garnishment,  see  note  100  A.  D.  510. 

As  to  requirement  that  debt  must  be  due  absolutely,  see  96  A.  D. 
731;   brief  36   L.   640. 

As  to  right  of  debtor  to  prefer  certain  creditors,  see  Kerr's  Cye. 
C.    C.    §§  3432,   3451  and  notes. 

As  to  right  of  landlord  to  reserve  title  to  or  lien  on  crops  to 
be  raised  by  his  tenant,  see  14  A.  S.  166-16S. 
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As  to  right  of  redemption,  see  Kerr's  Cyo.  C.  C.  P.  §S  TOl-TO."; 
and  notes. 

As  to  salaries  of  public  offliiiils,  see  Kerr's  Cyc.  C.  C.  P.  §  710 
and  note;   also   100  A.    D.   510. 

As  to  seizure  of  exempt  property  beins  an  abuse  of  the  writ, 
see  86  A.   S.   403. 

As  to  situs  of  corporation  stock  for  purposes  of  attacliment, 
see  brief  5r,  L.  157. 

As  to  successive  garnishment  to  prevent  claim  of  exemption  of 
wages,  see  brief  50  L.  169. 

As  to  transfers  made  with  intent  to  defraud  creditors,  see  Kerr's 
Cyc.  C.   C.   §§  3439-3442  and  notes. 

As  to  unliquidated  claims,  see  brief  35  L.  452;  note  59  L.  353-392. 

As  to  wages,  see  Kerr's  Cyc.  C.  C.  P.  §  1196  and  note;  brief  6 
L.    R.    A.    338. 

As  to  waiver  of  claim  of  e.Kemption,  see  Kerr's  Cyc.  C  C.  P. 
§  690  and  note. 

As  to  what  Is  property,  see  Kerr's  Cyc.  C.  C.   §  14  and  note. 

As  to  when  assignment  takes  precedence  of  attachment,  see 
42  A.    D.   261,   262. 

As  to  whether  an  insurance  company  which  has,  under  terms 
of  its  policy,  right  to  rebuild  property  destroyed,  is  subject  to  gar- 
nishment until  after  time  within  which  it  can  elect  so  to  do  has 
expired,  see  brief  42  L.   284. 


S542.  HO^V  KE.VL  A>D  PERSONAL  I'UOl'EHTY  SHALL 
BE  ATTACHED.  The  sheriff  to  whom  the  writ  is  directed  and 
delivered,  must  execute  the  same  without  delay,  and  if  the 
undertaking  mentioned  in  section  five  hundred  and  forty  he 
not  given,  as  follows: 

1.  Heal  i»roi»<'rt},  stundint;'  iijk>ii  the  records  of  the  coiintj 
ill  the  mime  of  tlie  defendant,  must  he  attached,  hy  filing  with 
the  recorder  of  the  county  a  copy  of  the  writ,  together  with 
a  descrii)tion  of  the  property  attached,  and  a  notice  that  it 
is  attached;  and  by  leaving  a  similar  copy  of  the  writ,  de- 
scription, and  notice  with  an  occupant  of  the  property,  if 
there  is  one;  if  not,  then  by  posting  the  same  in  a  conspicu- 
ous place  on  the  property  attached. 

2.  Real  property,  or  an  interest  therein,  beloniring  to  the 
defendant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  must 
be  attached,  by  filing  with  the  recorder  of  the  county  a  copy 
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of  the  writ,  together  with  a  description  of  the  property,  and 
a  notice  that  such  real  property,  and  any  interest  of  the 
defendant  therein,  held  by  or  standing  in  the  name  of  such 
other  person  (naming  him),  are  attached;  and  by  leaving 
with  the  occupant,  if  any,  and  with  such  other  person,  or  his 
agent,  if  known  within  the  county,  or  at  the  residence  of 
either,  if  within  the  county,  a  copy  of  the  writ,  with  a  similar 
description  and  notice.  If  there  is  no  occupant  of  the  prop- 
erty, a  copy  of  the  writ,  together  with  such  description  and 
notice,  must  be  posted  in  a  conspicuous  place  upon  the  prop- 
erty. The  recorder  must  index  such  attachment  when  filed,  in 
the  names,  both  of  the  defendant  and  of  the  person  by  whom 
the  property  is  held  or  in  whose  name  it  stands  on  the  rec- 
ords. 

3.  Personal  property,  capable  of  manual  delivery,  must  be 
attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any 

corporation  or  company,  must  be  attached  by  leaving  with 
the  president,  or  other  head  of  the  same,  or  the  secretary, 
cashier,  or  other  managing  agent  thereof,  a  copy  of  the  writ, 
and  a  notice  stating  that  the  stock  or  interest  of  the  defendant 
is  attached,  in  pursuance  of  such  writ. 

5.  Debts  and  credits  and  other  personal  property,  not  capa- 
ble of  manual  delivery,  must  be  attached  by  leaving  with  the 
person  owing  such  debts,  or  having  in  his  possession,  or 
under  his  control,  such  credits  and  other  personal  property, 
or  with  his  agent,  a  copy  of  the  writ,  and  a  notice  that  the 
debts  owing  by  him  to  the  defendant,  or  the  credits  and  other 
personal  property  in  his  possession,  or  under  his  control, 
belonging  to  the  defendant,  are  attached  in  pursuance  of  such 
writ,  except  in  the  case  of  attachment  of  growing  crops,  a 
copy  of  the  writ,  together  with  a  description  of  the  property 
attached,  and  a  notice  that  it  is  attached,  shall  be  recorded 
the  same  as  in  the  attachment  of  real  property. 

History:  Enacted  March  11,  1872,  founded  upon  §  125  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  !March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  139,  act  held  unconstitutional,  see  history, 
§  5  ante;  March   16,  1903,  Stats,  and  Amdts.  1903,  p.  167. 
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See  Kerr's  Cyc.  C.  C.  P.  for  64  pars,  annotation. 

Code  section. — 54  C.  339,  342  (referred  to) ;  57  C.  193,  19.")  (cited): 
57  C.  254,  255,  256  (construed);  65  C.  301,  303.  4  P.  17  (construed); 
66  C.  202,  208,  5  P.  91  (construed);  71  C.  366,  12  P.  252  (cited); 
72  C.  494,  496,  497,  14  P.  102,  103  (construed);  77  C.  646,  655,  18 
P.  150,  152,  20  P.  417  (construed);  80  C.  462,  466.  22  P.  284,  285 
(cited) :  88  C.  106,  107,  25  P.  1108  (construed  and  applied) ;  90  C.  565, 
568,  27  P.  422  (construed  with  other  sections);  95  C.  524,  531.  29 
A.  S.  149,  30  P.  765  (construed);  96  C.  265,  267,  31  P.  Ill  (referred  to); 
99  C.  162,  166,  37  A.  S.  42,  33  P.  794,  795,  21  L.  399  (cited);  99  C. 
642,  644,  34  P.  340  (cited);  101  C.  224,  227,  35  P.  761  (cited);  103 
C.  652,  655,  37  P.  643  (construed);  108  C.  250,  254,  49  A.  S.  84,  39 
P.  783,  41  P.  472   (erroneously  cited  as  §543);   111  C.  233,  235.236, 

43  P.  619  (applied);  111  C.  378,  381,  52  A.  S.  192.  43  P.  1109  (ap- 
plied); 115  C.  211,  213,  46  P.  1060  (applied);  119  C.  192,  193,  198,  48 
P.  56,  51  P.  195  (cited) ;  121  C.  350,  351.  66  A.  S.  33.  53  P.  905  (cited) ; 
122  C.  468,  469,  68  A.  S.  47,  55  P.  253  (construed  with  §§  2988,  3440 
Civil  Code);  131  C.  85,  89,  63  P.  153  (construed  and  applied);  133  C. 
315,  317,  85  A.  S.  171,  65  P.  622  (applied);  138  C.  183,  193,  194,  94  A. 
S.  28,  71  P.  93  (applied);  144  C.  785,  7SS,  78  P.  240  (applied);  146  C. 
739,  742,  81  P.  128  (construed  with  other  sections);  151  C.  70,  71,  90 
P.  194  (subd.  4  referred  to);  1  C.  A.  479,  482,  82  P.  689  (subd.  5 
referred   to). 

Practice   Act    §  135.— 8   C.    21,    25,    68   A.    D.    287    (cited) ;    19   C.    41. 

44  (applied);  29  C.  359,  372,  89  A.  D.  49,  34  C.  81,  87  (subd.  5  con- 
strued with  other  sections) ;  34  C.  601,  607,  94  A.  D.  770  (construed 
with  §§127,  128);  38  C.  151,  153,  154  (construed  with  §126);  43 
C.   577,   579    (construed). 

As  to  abuse  of  writ  of  attachtnent,  see  85  A.  S.  400-404. 

As  to  attachment  lien  of  officer  levying,  see  Kerr's  Pocket  C.  C. 
§  3057. 

As  to  attachment  of  mortgaged  or  pledged  personal  property,  see 
Kerr's  Cyc.  C.  C.  P.  §  545  and  note;  Kerr's  Cyc.  C.  C.  §§  2968, 
2969,    2970   and   notes. 

As  to  attachment  of  steamers,  vessels,  and  boats,  see  Kerr's 
Cyc.  C.  C.  P.  §  820  and  note. 

As  to  attachment  of  store,  and  goods  therein,  see  21  A.  I).  678; 
brief  55  L.    282. 

As  to  collection  of  attached  debts  and  credits,  see  Kerr's  Cyc. 
C.   C.   P.    §  547  and   note. 

As  to  conclusiveness  of  return  of  officer  as  to  official  capacity 
of  persons  ser\ed  as  officers  of  corporation,  see  .Kerr's  Cyc.  C  C. 
P.   §  559  and  note. 

As  to  costs,  on  attachment,  see  Kei'r's  Cj'c.  C.  C.  P.  §  1022  and 
note. 

As  to  damages  for  abuse  of  process,  see  86  A.  S.  410,  411. 
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As  to  definition  of  chattels,  see  Kerr's  Cyc.  C.  C.  §  14  and  note 
par.    36. 

As  to  definition  of  choses  in  action,  see  Kerr's  Cyc.  C.  C.  §  953 
and   note. 

As  to  definition  of  credits,  see  Kerr's  Cyc.  C.  C.  P.  §  .544  and 
note  par.   3. 

As  to  definition  of  personal  property,  see  Kerr's  Cyc.  C.  C.  §  14 
subd.   3;    §  663  and  notes. 

As  to  definition  of  real  property,  see  Kerr's  Cyc.  C.  C.  §  14  subd. 
2;    §  658-662   and  notes. 

As  to  definitions  of  debts,  see  Kerr's  Cyc.  C.  C.  P.  §  544  and 
note  pars.   5,   6. 

As  to  direction  of  party  as  excuse  for  act  of  sheriff,  see  Kerr's 
Cyc.  Pol.   C.    §  4185  and  note. 

As  to  duty  of  officer  to  exhibit  writ  to  any  party  interested 
therein,   see  Pol.   C.    §  4188. 

As  to  effect  of  attachment  on  title,  see  26  A.  D.  628;  39  A.  D. 
607,    608,    610. 

As  to  execution  of  writ  by  sheriff,  see  Kerr's  Cyc.  Pol.  C.  S  4176 
subd.   8;   §  4192  and  notes;  also  Hen.  G.  L.,   pp.   216,   217. 

As  to  execution  of  writ  by  constable,  see  Kerr's  Cyc.  Pol.  C. 
§§  4314,    4315    and   notes. 

As  to  execution  of  writ  when  sheriff  is  party  thereto,  see  Korr's 
Cyc.   Pol.   C.   §  4191  and  note. 

As  to  fraudulent  conveyance  or  transfer,  see  ante  §  541  and  note. 

As  to  growing  crops  being  personal  property  not  capable  of 
manual  delivery,  see  Kerr's  Cyc.  C.  C.  §  3440  and  note  pars.  99, 
100. 

As  to  insufHciency  of  service  upon  garnishee,  see  brief  42  L.  284. 

As  to  insufficient  levy  on  real  estate,  see  brief  8  L.  729. 

As  to  interests  in  common,  see  Kerr's  Cyc.  C.  C.   i  865  and  note. 

As  to  justification  of  officer  under  process,  see  Kerr's  Cyc.  Pol. 
C.   §  4187  and  note;  Hen.  G.  L.,  p.   217,   |  100;  also  21  A.  D.  190-209. 

As  to  leviable  interest  in  mortgaged  property,  see  Kerr's  Cyc. 
C.    C.    §§  2968-2970   and   notes. 

As  to  levy  on  personal  property  capable  of  manual  delivery,  see 
21  A.   D.   677-679;   25  A.   D.   413;   48  A.   D.   449. 

As  to  levy  on  personal  property  not  capable  of  manual  delivery, 
see    21    A.    D.    679,    680. 

As  to  levy  on  preponderous  and  immovable  property,  see  21  A.  D. 
680;    25   A.    D.    413. 

As  to  levy  valid  against  debtor,  but  insufficient  against  strangei-s, 
see    21    A.    D.    679. 

As  to  liability  of  officer  for  failure  to  take  proper  care  of 
attached  property,   see  47  A.   D.   711;   85  A.   S.   402. 

As  to  liability  of  offlcer  for  seizure  of  property  of  third  party 
on  execution,  see  Kerr's  Cyc.  C.   C.  P.   §§  689-691  and  notes. 
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As  to  liability  of  officer  for  miscondiu-t  in  execution  of  process, 
see  46  A.  D.   513-517;   86  A.  S.   400-404,  407,  408. 

As  to  lien  of  officers  lor  fees,  see  C.  C.  §  3057. 

As  to  lien  of  officer  in  possession,  see  Kerr's  C\c.  C.  C.  §30ri7; 
and  brief  55  L.   282. 

As   to   lien  of  officer  on   levying  an   uttuchnient.   see  C.   C.    §  3057. 

As  to  loss  of  attachment  by  failure  of  officer  to  retain  possession, 
see  25  A.  D.  413;  43  A.  D.  264;  48  A.   D.  449. 

As  to  mortgaged  property — I>.eviable  interest  in,  see  Kerr's  Cye. 
C.   C.   §§  2968-2970  and  notes. 

As  to  nature  of  garnishment  proceedings,  see  Kerr's  Cye.  C.  C. 
P.    §  544  and  note. 

As  to  necessity  of  actual  seizure,  see  39  A.  D.   607;   48  A.  D.   449. 

As  to  officer's  lien  on  levying  attachment,  see  C.  C.  §  3057. 

As  to  possession  which  officer  may  take  of  partnership  property 
under  writ  against  individual  partner,  see  57  A.  S.  439,   440. 

As  to  process  regular  on  its  face  justifying  e.xecution  thereof 
by  officer,  see  Pol.  C.  §4187;  Hen.  G.  L.,  p.  217,  §100;  21  A.  D. 
190-209. 

As  to  property  exempt  from  execution  see  Kerr's  Cye.  C  C.  P. 
§  541  and  note  par.   76;   §  690  and  note. 

As  to  receiptor  for  attaclied  property,  see  23  A.  D.  426-429;  3,'i 
A.    D.   511. 

As  to  remedies  for  abuse  of  process,  see  86  A.  S.  408-410. 

As  to  requirement  that  service  of  process  must  be  made  in 
strict  conformity  with  law,   see  brief  44  I>.   115. 

As   to  return  of  levy,  see  Kerr's  C.   C.   P.   §  559  and  note. 

As  to  riglit  of  officer  to  recover  goods  wrongfully  taken  from 
his   possession,    see   39   A.    D.    610. 

As  to  seizure  of  property  in  hands  of  third  person,  see  Keri-'s 
Cye.   C.   C.   P.    §  549  and   note. 

As  to  service  of  telegrapliic  copy  of  writ,  see  Kerr's  Cye.  C.  C. 
P.    §  1017    and    note. 

As  to  service  of  writ  upon  corpoi-utioii.  see  brief  44  Iv.  11. 'i;  note 
23    L.    500,    501. 

As  to  sheriff's  fees,  see  Hen.  G.  L.,  pp.   448,  449. 

As  to  waiver  of  service  of  writ  by  garnishee,  see  46  A.   D.  343. 

As  to  what  is  personal  property,  see  Kerr's  Cye.  C.  C.  §§  14,  663 
and  notes. 

As  to  when  levy  will  amount  to  satisfaction,  see  91  A.  D.  314; 
58   A.    D.   350-363. 

As  to  when  phvintiff  will  be  liable  for  abuse  of  process  by 
officer,    see   86   A.    S.    408. 

As  to  whether  plaintiff  or  defendant  must  suffer  when  property 
is  lost  in  sheriff's  hands,   see  91  A.    I ).   313,   314. 

393 


S§  542a,  543         CODE   OF   CIVIL   PROCEUUHK.    [Pi.  II,  Tit.  VII. 

§542a.  ATTACHMENT,  OF  REAL  ESTATE.  DURATION 
OF  LIEN.  HOW  RENEWED.  The  attachment  shall  be  a  lien 
upon  all  real  property  attached  for  a  period  of  three  years 
after  the  date  of  levy  unless  sooner  released  or  discharged  as 
provided  in  this  chapter,  by  dismissal  of  the  action  or  by  entry 
and  docketing  of  judgment  in  the  action.  At  the  expiration 
of  three  years  the  lien  shall  cease  and  any  proceeding  or  pro- 
ceedings against  the  property  under  the  attachment  shall  be 
barred;  provided,  that  upon  motion  of  a  party  to  the  action, 
made  not  less  than  five  nor  more  than  sixty  days  before  the 
expiration  of  said  period  of  three  years,  the  court  in  which 
the  action  is  pending  may  extend  the  time  of  said  lien  for  a 
period  not  exceeding  two  years  from  the  date  on  which  the 
original  lien  would  expire,  and  the  lien  shall  be  extended  for 
the  period  specified  in  the  order  upon  the  filing  of  a  certified 
copy  of  the  order  with  the  recorder  of  the  county  in  which 
the  real  property  attached  is  situated.  The  lien  may  be  ex- 
tended from  time  to  time  in  the  manner  herein  prescribed. 

Hi.story:  Enacted  March  25,  1909,  Stats,  and  Amdts.  1909, 
ch.    426. 

§543.  ATTORNEY  TO  GIVE  WRITTEN  INSTRUCTIONS 
TO  SHERIFF  WHAT  TO  ATTACH.  Upon  receiving  infor- 
mation in  writing  from  the  plaintiff  or  his  attorney,  that  any 
person  has  in  his  possession,  or  under  his  control,  any 
credits  or  other  personal  property  belonging  to  the  defendant, 
or  is  owing  any  debt  to  the  defendant,  the  sheriff  must  serve 
upon  such  person  a  copy  of  the  writ,  and  a  notice  that  such 
credits,  or  other  property  or  debts,  as  the  case  may  be,  are 
attached  in  pursuance  of  such  writ. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  126  of 
Practice  Act. 

See  Kerr's  Cyc.   C.  C.   P.  for  2  pars,   annotation. 

Code  section.— 90  C.  565,  568,  27  P.  422,  423  (construed  with  other 
sections);  108  C.  250,  254,  49  A.  S.  84,  39  P.  783,  41  P.  472  (errone- 
ously cited  for  §  542). 

Practice  Act  §  126.— 9  C.  24,  28  (cited) ;  29  C.  359,  372,  89  A.  D. 
49  (cited);  34  C.  293,  298,  299  (construed);  38  C.  151,  153  (con- 
strued with  §125  of  Practice  Act). 
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As  to  requirement  that  directions  to  sheriff  shall  be  in  writing, 
see  Kerr's  Cyc.  Pol.  C.  §  4185  and  note:  also  Hen.  G.  L.  p.  217, 
§  98. 


§544.  GARNISHMENT,  >VJIE\  GAKMSHEE  LIABLE  TO 
I'LAINTIFF.  All  persons  having  in  their  possession,  or  under 
their  control,  any  credits  or  other  personal  property  belong- 
ing to  the  defendant,  or  owing  any  debts  to  the  defendant  at 
the  time  of  service  upon  them  of  a  copy  of  the  writ  and 
notice,  as  provided  in  the  last  two  sections,  shall  be,  unless 
such  property  be  delivered  up  or  transferred,  or  such  debts 
be  paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount 
of  sach  credits,  property,  or  debts,  until  the  attachment  be 
discharged,  or  any  judgment  recovered  by  him  be  satisfied. 

HiHtory;  Enacted  March  11,  1872,  re-enactment  of  §  127  of 
Practice  Act, 

See  Kerr's  Cyc.  C.  C.  P.  for  57  pars,  annotation. 

Code  .section. — 89  C.  522,  526,  22  A.  S.  331,  26  P.  518,  519  12  L. 
508  (construed);  90  C.  565,  568.  27  P.  422,  423  (construed  with  other 
sections);  109  C.  73,  83.  41  P.  801  (cited);  116  C.  370,  372,  374,  48  P. 
332  (construed);  128  C.  162,  165,  166,  167,  60  P.  766  (construed 
with  §§545,  546,  577  post);  138  C.  183,  ISo,  194,  94  A.  S.  28,  71  P. 
93  (referred  to);  144  C.  483,  486,  77  P.  1042  (cited);  148  C.  287, 
296,  298,  300,  302,  113  A.  S.  253,  83  P.  36   (construed). 

Practice  Act  §  127. — 9  C.  24,  28  (cited) ;  9  C.  262,  266  (construed) ; 
34  C.  601.  607.  94  A.  D.  770  (construed  with  §§125,  128  ante> ;  38 
C.  611,  612  (construed);  35  C.  378,  3S4,  386  (construed);  116  C. 
370.   373,   48  P.   332   (quoting  construction  given  in  9  C.   276). 

As  to  administrator  or  executor,  see  47  L.  345,  365;  brief  60  L. 
409,   410. 

As"  to  check  of  third  person  drawn  payable  to  order  of  garnishee 
for  the  benefit  of  defendant  not  being  money,  goods,  effects  or 
credits  in  the  sense  of  statute,  before  presented  for  payment,  see 
rt6    A.    D.    731. 

As  to  continuation  of  common  law.  see  Kerr's  Cyc.  C.  C,  §  5  and 
note. 

As  to  debt  not  being  subject  to  garnishment  after  delivoiy  of 
check  in  payment,   see  19  L.   475,   476. 

As  to  debts  not  due.  see  Kerr's  Cyc.  C.  C.  P.  §  541  and  note 
par.   67. 

As  to  defenses  and  right  of  set-off  available  to  garnishee,  see 
13  A.  D.  341-342;  46  A.   D.  341-:;46;  100  A.  D.  511-512. 
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As  to  definition  of  choses  in  action,  see  Kerr's  Cyc.  C.  C.  §  953 
and   note. 

As  to  definition  of  creditor,  see  Kerr's  Cyc.  C.  C.  §  3430  and  note. 

As  to  definition  of  credits,  see  Kerr's  Cyc.  C.  C.  §  14  and  note 
pars.   47-50. 

As  to  definition  of  debtor,  see  Kerr's  Cyc.  C.  C.  §  3429  and  note. 

As  to  effect  of  failure  of  garnishee  to  show  in  defen.se  that  debt 
lias  been   assigned,    see   63   A.    D.   456,    457. 

As  to  effect  of  garnishment  upon  suit  by  attachment  debtor 
against  garnishee,  see  25  A.  D.  196;  41  A.  D.  95. 

As  to  effect  of  judgment  against  garnishee,  see  41  A.  D.  95; 
73  A.   D.   421;    47  L.    131-134. 

As  to  estoppel  of  garnishee  by  admissions  made  before  suit  com- 
menced against  him,    see   87  A.   D.   323. 

As  to  extent  to  which  garnishee  may  and  should  inquire  into 
proceedings  in  attachment  suit,  see  46  A.  D.  344;  54  A.  D.  408, 
409;    71   A.    D.    624,    625. 

As  to  extent  to  which  garnishee  must  go  in  defending  proceed- 
ings in  order  to  make  them  a  protection  to  him,  see  46  A.  D.  343; 
73   A.   D.    421. 

As  to  extinction  of  liens  by  lapse  of  time,  see  Kerr's  Cyc.  C.  C. 
§  2911    and    note. 

As  to  foreign  attachment  as  defense  to  action  brought  to  recover 
debt,   see   brief   20   L.    119. 

As  to  garnishment  being  a  purely  statutory  proceeding  in  United 
States,  see  briefs  42  L.  284;  44  L.  115;  55  L.  353. 

As  to  garnishment  of  an  ofHcer  or  agent  of  a  corporation,  to 
secure  demand  against  the  corporation,   see  36  L.   561,   565. 

As  to  garnishment  of  credits  of  a  non-resident  debtor,  see  brief 
35  L.   454. 

As  to  garnishment  of  debt  due  to  partnership  under  writ  against 
individual   partner,    see   57   A.    S.    442. 

As  to  garnishment  of  foreign  corporation  doing  business  in  this 
state,  see  85  A.  S.'  925;  brief  20  L.  119;  27  L.  511;  30  L.  365;  44 
L.    116. 

As  to  garnishment  of  money  due  from  receiver,  see  Kerr's  Cyc. 
C.   C.   P.   §  541  and  note;   26  L.   218,    219. 

As  to  garnishment  of  money  due  on  negotiable  instruments,  see 
55   A.   D.    G8-70;    63   A.    D.    456-457;    52   L.    195,    196. 

As  to  garnishment  of  municipal  corporation,   see  brief  45  L.   246. 

As  to  garnishment  of  oflficer  holding  goods  under  levy  of  prior 
writ,  see  Kerr's  Cyc.  C.  C.  P.  §  541  and  note  par.  61;  also  brief 
55    L.    282. 

As  to  garnishment  of  public  officers,  see  IS  A.  D.  200-207; 
82   A.   D.    670. 

As  to  judgment  debt,  see  Kerr's  Cyc.  C.  C.  P.  §  541  and  note 
pars.  23,  S3;   §542  and  note  par.   37. 
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As  to  liability  of  carriers  to  garnishment,  see  2S  L.  600,  604; 
brief  51   L.    640. 

As  to  liability  of  counties  to  garnishment,  see  37  L.   207,   208. 

As  to  liens  in  general,  see  Kerr's  Cyc.  C.  C,  §|  2872-2892  and 
notes. 

As  to  negotiable  instrument,  see  Kerr's  Cyc.  C.  C,  §S  3087  et 
seq.   and  notes. 

As  to  origin  of  garnishment  in  custom  of  I.,ondon,  see  brief  44 
L.   115;  48  L.   453. 

As  to  persons  and  property  subject  to  sarni.shnieut,  sti-  24 
Cent.    Dig.    col.    1843,   §§  21-132. 

As  to  plaintiff  as  garnishee,  see  brief  55  L.  354;  55  L.  353,  Sn."). 

As  to  pleading  attachment  occurring  in  another  state,  and  statute 
authorizing  such  attachment,  see  brief  20  L.  120. 

As  to  proceedings  to  enforce  garnishment,  see  21  Cent.  Dig. 
col.    2148,    S§  238-379. 

As  to  property  in  hands  of  administrator,  executor,  receiver,  trus- 
tee, etc.,  being  in  custody  of  law,  see  Kerr's  Cyc.  C.  C.  P.  §  541 
and  note  pars.    18,   42,   61,   91,    92. 

As  to  property  subject  to  garnishment,  see  ante  S  ."ill  and  n(jte; 
also   100  A.   D.   510. 

As  to  right  of  garnishee  having  an  interest,  to  tiuostion  validity 
of  attachment,   see  35  L.   769. 

As  to  right  of  garnishee  to  pay  money  into  court  and  compel 
adverse  claimants  to  interplead,  see  Kerr's  Cyc.  C.  C.  P.  §  386  and 
note;   also   35   A.    D.   706;    22   L.    733. 

As  to  similar  proceedings  under  execution,  see  Kerr's  Cyc.  C.  C. 
P.   §§  688,   714-721  and  notes. 

As  to  situs  of  debt  and  place  of  garnishment,  see  85  A.  S.  925; 
19  L.  577;  brief  8  L.  63;  14  L.  562;  20  Ij.  119;  21  L.  164,  165;  22  L. 
287;  23  L.  210,  211;  23  L.  446;  27  L.  652;  30  L.  365;  36  L.  550, 
640;  40  L.  238;  42  L.  384;  44  L.  101,  116;  45  L.  258;  48  L,.  453;  51 
L.  117;  52  L.  195;  57  L.  122. 

As  to  stay  of  proceedings  being  proper  remedy  of  garnishee, 
see  brief  40  L.  238. 

As  to  strict  construction  of  statutes  lelating  to  garnishment, 
see  brief  50  L.  168. 

As  to  unliquidated  claims,  see  brief  35  L.  452;  note  59  L.  353-392. 

As  to  waiver  of  any  of  defendant's  rights  by  garnishee,  see 
brief  42  L.   284. 

As  to  what  c'onstitutes  possession  and  control  of  property,  see 
brief   54   L.    205. 

As  to  what  garnishee  may  be  lield  liable  for  to  attaching  cred- 
itor,  see   brief   S   L.    653. 
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§545.  CITATION  TO  GAHMSHEE  TO  APPEAR  BEFORE 
A  COURT  OR  JUDGE.  Any  person  owing  debts  to  the  defend- 
ant, or  having  in  his  possession,  or  under  his  control,  any 
credits  or  other  personal  property  belonging  to  the  defend- 
ant, may  be  required  to  attend  before  the  court  or  judge, 
or  a  referee  appointed  by  the  court  or  judge,  and  be  examined 
on  oath  respecting  the  same.  The  defendant  may  also  be 
required  to  attend  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examined  on  oath.  The 
court  or  judge  may,  after  such  examination,  order  personal 
property,  capable  of  manual  delivery,  to  be  delivered  to  the 
sheriff  on  such  terms  as  may  be  just,  having  reference  to 
any  liens  thereon  or  claims  against  the  same,  and  a  memo- 
randum to  be  given  of  all  other  personal  property,  containing 
the  amount  and  description  thereof. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  128  of 
Practice  Act  as  amended  in  1855. 

See  Kerr's  Cyc.   C.   C.   P.   for  10  pars,   annotation. 

Code  section. — .51  C.  316,  317  (construed):  90  C.  565.  568.  27  P. 
422,  423  (construed  with  other  sections);  128  C.  162,  165,  166,  167, 
60  P.  766  (construed  with  §  544  ante  and  |  546  post) ;  133  C.  315, 
317,  85  A.   S.   171,   65  P.   622    (construed   with  other  sections). 

Practice  Act  §  128.— 9  C.  24,  28  (cited) ;  9  C.  262,  265,  266  (con- 
strued with  §§241-244  Practice  Act  relating  to  proc.  sup.  to  ex.); 
34  C.  601,  607,  94  A.  D.   770   (construed  with  §§125,  127  ante). 

As  to  amendment  of  answer  see  Kerr's  Cyc.  C.  C.  P.  §  544  and 
note  par.   50. 

As  to  duty  of  garnishee  to  set  up  exemption  of  principal  debtor, 
see  19  L.   580;  brief  22  L.   732.   733. 

As   to   effect  of  answer  of  garnisliee,   see   54   A.   D.    409. 

As  to  effect  of  judgment  against  garnishee,  see  41  A.  D.  95; 
73    A.    D.    421;    47    L.    131-134. 

As  to  examination  of  garnishee,   see  brief  50  L.   168. ♦ 

As  to  proceedings  supplementary  to  executions,  see  Kerr's  Cyc. 
C.   C.   P.    §§  714-721  and  notes. 

As  to  right  of  attachment  debtor  to  participate  in  proceedings 
against  garnishee,   see  brief  42  L.   286. 

As  to  similar  proceedings  under  execution,  see  Kerr's  Cyc.  C.  C. 
.  .    §S  714-721  and  notes. 

As  to  who  may  attack  proceedings  against  garnishee,  see  54 
L.    763. 
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§546.  INVEMORY,  HOW  MADE.  PARTY  REFUSING 
TO   GIVE   MEMORANDUM  MAY  BE   COMPELLED  TO   PAY 

rOSTS.  The  sheriff  must  make  a  full  inventory  of  the  prop- 
erty attached,  and  return  the  same  with  the  writ.  To  enable 
him  to  make  such  return  as  to  debts  and  credits  attached, 
he  must  request,  at  the  time  of  service,  the  party  owing  the 
debt  or  having  the  credit  to  give  him  a  memorandum,  stat- 
ing the  amount  and  description  of  each;  and  if  such  memo- 
randum be  refused,  he  must  return  the  fact  of  refusal  with 
the  writ.  The  party  refusing  to  give  the  memorandum  may 
be  required  to  i)ay  the  costs  of  any  proceedings  taken  for 
the  purpose  of  obtaining  information  respecting  the  amounts 
and  description  of  such  debt  or  credit. 

History:  Enacted  March  11,  1872,  re-eniictment  of  §  129  of 
Practice  Act. 

58  C.  356  (erroneous  citation);  90  C.  565,  568,  27  P.  422,  423  (con- 
strued with  other  sections);  128  C.  162,  166,  167,  60  P.  766  (con- 
strued  with   §§  544,   545  ante). 

As  to  return  of  writ,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  559 
and  note. 

§547.  PERISHABLE  PROPERTY,  HOW  SOLD.  AC- 
COUNTS   WITHOUT    SUIT    TO    BE    COLLECTED.      If    any 

of  the  property  attached  be  perishable,  the  sheriff  must  sell 
the  same  in  the  manner  in  which  such  property  is  sold  on 
execution.  The  proceeds  and  other  property  attached  by 
him,  must  be  retained  by  him  to  answer  any  judgment  that 
may  be  recovered  in  the  action,  unless  sooner  subjected  to 
execution  upon  another  judgment  recovered  previous  to  the 
issuing  of  the  attachment.  Debts  and  credits  attached  may 
be  collected  by  him,  if  the  same  can  be  done  without  suit. 
The  sheriff's  receipt  is  a  sufficient  discharge  for  the  amount 
paid. 

IlLstory:  Enacted  March  11,  1872,  re-enactment  of  §130  of 
Practice  Act. 

See  Kerr's  Cyc  C.  C.   P.   for  5  pars,  annulaliim. 
Code  Hcvtlon. — 135  C.  96,  98,  99,  67  P.   18   (constru<al ». 
I'raotice  Act   §  KtO.— 9  C.  538,  551   (cited). 
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§  548.  PROPERTY  ATTACHED  MAY  BE  SOLD  AS  UNDER 
EXECUTION,  IF  THE  INTEREST  OF  THE  PARTIES  RE- 
OUIKE.  Whenever  property  has  been  taken  by  an  officer 
under  a  writ  of  attachment,  and  it  is  made  to  appear  satis- 
factorily to  the  court  or  a  judge  thereof  that  the  interest  of 
tlie  parties  to  the  action  will  be  subserved  by  a  sale  thereof, 
the  court  or  judge  may  order  such  property  to  be  sold  in 
the  same  manner  as  property  is  sold  under  an  execution, 
and  the  proceeds  to  be  deposited  in  the  court  to  abide  the 
judgment  of  the  action.  Such  order  can  be  made  only  upon 
notice  to  the  adverse  party  or  his  attorney,  in  case  such 
party  has  been  personally  served  with  a  summons  in  the 
action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  654  of 
Practice  Act  as  amended  in  1S54;  amended  Marcli  9,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  4. 

See  Kerr's  Cyc.  C  C.  P.   for   3   pars,  annotation. 
135  C.  96,  99,  67  P.  18  (construed  with  §  547  ante). 


§549.  WHEN  PROPERTY  CLAIMED  BY  A  THIRD 
PARTY,  HOW  TRIED.  If  any  personal  property  attached  be 
claimed  by  a  third  person  as  his  property,  the  same  rules 
shall  prevail  as  to  the  contents  and  making  of  said  claim, 
and  as  to  the  holding  of  said  property,  as  in  the  case  of  a 
claim  after  levy  upon  execution,  as  provided  for  in  section 
six  hundred  and  eighty-nine  of  the  Code  of  Civil  Procedure. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  131  of 
Practice  Act;  amended  March  2,  1891,  Stats  and  Amdts.  1891, 
p.   20. 

See  Kerr's   Cyc.   C.   C   P.   for  51   pars,   annotation. 

Code  section. — 97  C.  482,  483,  32  P.  564  (construed  and  applied): 
(C.  March  23,  1896),  44  P.  328,  330  (construed);  117  C.  37,  40,  48 
P.  978  (applied);  122  C.  332,  334,  54  P.  1110  (applied);  126  C. 
38,  42,  58  P.  306  (construed);  142  C.  466,  459,  76  P.  378  (cited). 

Practice  Act   §  131.— 10   C.   190,   192   (cited). 

As  to  attachment  of  mortgaged  personal  property,  see  Kerr's 
Cyc.    C.   C.    §§  2968,   2969,    2970  and  notes. 

As  to  attorney's  fees  as  damages,  see  Kerr's  Cyc.  C.  C.  S  3229 
and  note  par.  13;  §3300  and  note  par.  6;  §3333  and  note  par.  6; 
§  3336  and  note  par.  15. 
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As  to  claim  and  delivery,  see  Kerr's  Cyo.  C.  C.  P.  §§  509-520 
and  notes. 

As   to   claim    by    bailee,    see   35   A.    I).    511. 

As  to  damages  for  abuse  of  process,  see  86  A.  S.  410,  411. 

As  to  damages  for  conversion  of  personal  property,  see  Kerr's 
Cyc.    C.    C.    §  3336   and   note. 

As  to  damages  for  wrongful  seizure  of  property,  see  Kerr's  Cyc. 
C.    C.    §  3333    and   note    par.    7. 

As  to  estoppel  of  receiptor  from  claiming  property,  see  25  A.  D. 
426-429;   31  A.   D.   64;   38  A.   D.   379. 

As  to  e.xemplary  damages,  see  43  A.  D.  264.  See  "Sheriff,"  tliis 
note. 

As  to  fraudulent  conveyance,  see  Kerr's  Cyc.  C.  C.  §  3439  and 
note  pars.  39-42,  and  §  3440  and  note;  also  ante  §  537  and  note. 

As   to  indemnity,   see  Kerr's  Cyc.   C.   C.    §S  2772,   2781   and  notes. 

As  to  judgment  against  officer  being  binding  on  party  procuring 
attachment,  who  furnished  indemnity  to  such  officer  to  induce  lat- 
ter to  proceed  with  attachment,  and  who  participated  in  defense 
of  action  against  officer,    see  brief  57  L.   123. 

As  to  property  seized  upon  execution  and  claimed  I)y  third 
party,   see  Kerr's   Cyc.    C.    C.    P.    §§  689-691   and   notes. 

As  to  recovery  of  attached  property  by  third  person  claiming 
same,    see    25    A.    S.    256-259. 

As  to  right  of  debtor  to  prefer  certain  creditors,  see  Kerr's  Cyc. 
C.   C.    §  3451   and   note. 

As  to  rule  that  sheriff  can  not  compel  claimant  and  attachment 
defendant  to   interplead,   see  35  A.   D.    706. 

As  to  service  of  papers  upon  sheriff,   see  Pol.   C.   §  4190. 

As  to  slieriff's  liability  for  wrongful  seizure  of  goods  of  tliiid 
party,    see   43   A.    D.    264. 

Same — When  sheriff  is  exempt  from  penalty  of  exemplary  dam- 
ages,  see  Kerr's   Cyc.   C.   C.    §  3294   and  note. 

As  to  sureties  on  indemnity  being  liable  where  sheriff  notifies 
them  of  suit,   see  Kerr's  Cyc.   C.   C.  P.   §  1055  and  note. 

As  to  writ  regular  on  its  face  justif.ving  acts  of  officer,  see 
Kerr's  Cyc.  C.  C.  P.  §  542  and  note;  also  Kerr's  Cyc.  Pol.  ('. 
§  4187   and  note. 


§550.  IF  PLAINTIFF  OBTAINS  JUDGMENT,  HOW  SAT- 
ISFIED. If  judgment  be  recovered  by  the  plaintiff,  the  sher- 
iff must  satisfy  the  same  out  of  the  property  attached  by 
him  which  has  not  been  delivered  to  the  defendant,  or  a 
claimant  as  hereinbefore  provided,  or  subjected  to  execution 
on  another  judgment  recovered  previous  to  the  issuing  of  the 
attachment,  if  it  be  sufficient  for  that  purpose': 
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1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  satisfy 
the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  the  judgment,  he  must  sell  under  the  execu- 
tion so  much  of  the  property,  real  or  personal,  as  may  be 
necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
remain  in  his  hands. 

Notices  of  the  sales  must  be  given,  and  the  sales  conducted 
as  in  other  cases  of  sales  on  execution. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  132  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  section. — 72  C.  65,  70,  1  A.  S.  34,  13  P.  73,  75  (construed 
with  §§412,  413  ante  and  §668  post);  122  C.  468,  471,  68  A.  S.  47, 
55  P.  253  (title  of  purchaser  at  execution  sale  of  property  held 
under  attachment,  is  not  affected  by  officer's  failure,  in  his  return, 
to    show    that   he   levied    before   selling). 

Practice  Act  §  132.— 9  C.  538,  551  (cited);  29  C.  359,  372,  89  A.  D. 
49    (cited). 

As  to  disposition  of  proceeds — Action  against  sheriff  neglecting 
to  pay  over,    see  Kerr's   Cyc.    Pol.    C.    §  4181   and   note. 

Same — Preference  of  claims  for  labor,  wages,  etc.,  see  Kerr's 
Cyc.   C.    C.    P.    §  1206   and   note. 

As  to  effect  of  judgment  in  attacliment  suit.s,  generally,  see 
39   A.    D.    607,    608. 

As  to  lien  of  judgment  relating  to  time  of  levy  of  attachment, 
see  Kerr's  Cyc.  C.  C.   P.   537   and  note  pars.   37,   79-82. 

As  to  levy  of  writ  of  execution,  see  Kerr's  Cyc.  C.  C.  P.  §  691 
and    note. 

As  to  liability  of  sheriff  for  failure  to  levy  and  sell,  see  Kerr's 
Cyc.   Pol.   C.    §4180  and  note;   Hen.   G.   L.,   p.   216   §93. 

As  to  officer  going  back  of  writ,  see  Kerr's  Cyc.  C.  C.  P.  §  542  and 
note  pars.   63,   64. 

As  to  payment  of  preferred  claims  for  salary  and  wages  out 
of  proceeds  of  attached  property,  see  Kerr's  Cyc.  C.  C.  P.  §  1206 
and   note. 

As  to  penalty  for  failure  of  sheriff  to  pay  money  to  party  entitled 
thereto,  see  Kerr's  Cyc.  Pol.  C.   §  4181  and  note. 

As  to  penalty  for  failure  to  pay  over  money  to  person  entitled 
thereto,  see  Kerr's  Cyc.  Pol.  C.  §  4181  and  note. 

As  to  preference  of  claims  for  labor,  wages,  etc.,  in  disposition 
of  proceeds,  see  Kerr's  Cyc.  C.  C.  P.  §  1206  and  note. 
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As  to  sale  of  attached  steamer,  vessel,  or  boat,  see  Kerr's  Cyc. 
C.  C.  P.   §S24  and  note. 

As  to  sales  on  execution,  see  Kerr's  Cyc.  C.  C.  P.  §§  632-700 
and   notes. 

As  to  validity  of  judgment  in  attachment  suit  against  non-resi- 
dent, see  Kerr's  Cyc.  C.  C.  P.  §  537  and  note;  also  76  A.  S. 
800-805. 


§551.  AVllEN  THERE  REMAINS  A  IJALANCE  DUE,  HOW 
COLLECTED.  If,  after  selling  all  the  property  attached  by 
him  remaining  in  his  hands,  and  applying  the  proceeds,  to- 
gether with  the  proceeds  of  any  debts  or  credits  collected 
by  him,  deducting  his  fees,  to  the  payment  of  the  judgment, 
any  balance  shall  remain  due,  the  sheriff  must  proceed  to 
collect  such  balance,  as  upon  an  execution  in  other  cases. 
Whenever  the  judgment  shall  have  been  paid,  the  sheriff, 
upon  reasonable  demand,  must  deliver  over  to  the  defendant 
the  attached  property  remaining  in  his  hands,  and  any  pro- 
ceeds of  the  property  attached  unapplied  on  the  judgment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  133  of 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.  P.   for  4   pars,   annotation. 

Practice  Act  §133.-9  C.  538.  551  aited);  45  C.  613,  616  (con- 
strued). 

As  to  proceedings  supplementary  to  execution,  see  Kerr's  Cyc. 
C-  C.   P.   §§  714   et  seq.   and  notes. 

§552.  WHEN  SUITS  MAY  BE  COMMENCED  ON  THE 
UNDERTAKING.  If  the  execution  be  returned  unsatisfied,  in 
whole  or  in  part,  the  plaintiff  may  prosecute  any  undertaking 
given  pursuant  to  section  five  hundred  and  forty  or  section 
five  hundred  and  fifty-five,  or  he  may  proceed,  as  in  other 
cases,  upon  the  return  of  an  execution. 

History:  Enacted  March  11,  1872.  re-enactment  of  iil34  of 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  49   pars,    annotation. 

Cortesection.— 57  C.  157.  159  (cited);  71  C.  306,  12  P.  252  (errone- 
ously cited  for  §542  ante);  79  C.  556,  559,  21  P.  971,  972  (cited); 
95  C.  447,  448,  449  (construed  with  §§  540,  544,  545  ante),  30  P. 
587,    588    (action   on   undertaking,  for   release   of   attached   property 
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cannot  be  maintained  until  when) ;  53  P.  444,  445  (construed  with 
§  540,  555,  as  to  effect  of  adjudication  of  insolvency  within  30  days 
after  attachment  was  issued) ;  123  C.  240,  245,  55  P.  804  (con- 
strued with  Insolvent  Act  of  1880);  5  C.  A.  740,  745,  91  P.  416,  418 
(applied). 

Practice  Act  §  134.— 6  C.  277,  281  (construed  with  §§  120,  537 
ante);   29  C.  194,   200    (cited). 

As  to  denials  where  defendant  has  no  information  or  belief 
upon  subject  sufHcient  to  enable  him  to  answer,  see  Kerr's  Cyc. 
C.   C.   P.   §  437  and  note. 

As  to  effect  of  recitals  in  written  in.strument,  see  Kerr's  Cyc. 
C.   C.   P.    §  1962  subd.   2  and  note. 

As  to  suit  by  real  party  in  interest,  see  Kerr's  Cyc.  C.  C.  P. 
§  367  and  note. 


S553.  IF  DEFENDANT  RECOVER  JUDG3IENT,  WHAT 
SHERIFF  IS  TO  DELIVER.  If  the  defendant  recovers  judg- 
ment against  the  plaintiff,  and  no  appeal  is  perfected  and 
undertaking  executed  and  filed  as  provided  in  section  946  of 
this  code,  any  undertaking  received  in  the  action,  all  the  pro- 
ceeds of  sales  and  money  collected  by  the  sheriff,  and  all  the 
property  attached  remaining  in  the  sheriff's  hands,  must  be 
delivered  to  the  defendant  or  his  agent,  the  order  of  attach- 
ment be  discharged,   and  the  property  released  therefrom. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  135  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Anidts.  1900-1,  p.  140,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  70S,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  444;  April  16, 
1909,   Stats,    and    Amdts.    1909,   ch.    631. 

See  Kerr's  Cyc.   C.   C.   P.   for  11  pars,   annotation. 

Code  section. — 76  C.  562,  564,  565.  18  P.  682.  683  (construed): 
123  C.  93,  94,  96,  55  P.  758  (construed);  133  C.  110,  112,  113,  65  P. 
125  (construed  with  §  540  ante) ;  3  C.  A.  208,  210,  211,  84  P.  786 
(construed  and  applied  with  §  946  post  as  to  dissolving  of  attach- 
ment). 

Practice    Act    §  135.— 29    C.    312.    316    (construed). 
As  to  discharge  of  lien  by  final  judgment  in  favor  of  defendant, 
see  39  A.   D.   609. 

As   to  effect  of  appeal,   see  39  A.   D.   609. 
As  to  pleading,  see  81  A.  D.  470,  471. 
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§554.  PROCEEDINGS  TO  UELEASE  ATTAllIMEXT. 
BEFORE  WHOM  TAKEN.  Whenever  the  defendant  has  ap- 
peared in  the  action,  he  may,  upon  reasonable  notice  to 
the  plaintiff,  apply  to  the  court  in  which  the  action  is  pend- 
ing, or  to  the  judge  thereof,  for  an  order  to  discharge  the 
attachment,  wholly  or  in  part;  and  upon  the  execution  of 
the  undertaking  mentioned  in  the  next  section  an  order  may 
be  made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attached;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof,  must 
be  delivered  to  the  defendant,  upon  the  justification  of  the 
sureties  on  the  undertaking,  if  required  by  the  plaintiff. 
Such  justification  must  take  place  within  five  days  after 
notice   of   the  filing   of   such   undertaking. 

Historj-:  Enacted  March  11,  1872,  founded  upon  §  136  of  Prac- 
tice Act  as  amended  in  1854;  amended  March  9,  1880,  Code  Amdt.s. 

1880  (C.  C.  P.  pt.),  p.  4;  by  Code  Commission,  Act  Marcli  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  141,  act  lield  unconstitutional,  see 
history,    §5    ante;    amended    March    20,    1907,    Stats,    and    Amdts. 

1907,  p.   708. 

See  Kerr's   Cyc.   C.   C.   P.   for  3   pars,   annotation. 

Code  seotlon. — 63  C.  538,  540  (cited);  f.4  C.  405.  407,  I  P.  487  48S 
(referred  to);  72  C.  553,  554,  14  P.  304  (cited);  79  C.  556,  558,  21 
P.  971,  972  (cited);  86  C.  367,  372,  24  P.  1072,  1073  (cited);  95  C. 
447,  448,  30  P.  587,  588  (construed  with  §§540,  552,  555);  119  C. 
47,  49,  51,  50  P.  1066  (cited);  123  C.  93,  94,  55  P.  758  (construed 
with  §  553  ante  and  §  555  post) ;  123  C.  240,  242,  244,  245,  55  P. 
804  (cited  and  construed);  134  C.  510,  511,  512,  66  P.  741  (construed 
with   §555  post);   139  C.  410,  411,  413,  73  P.   156   (cited). 

Practice    Act    §  13C.— 28    C.    649,    651    (construed). 
As   to  appearance,   see  Kerr's  Cyc.  C.  C.   P.   §  1014   and  note. 
As  to  release  in  general,  see  Kerr's  Cyc.  C.   C.  P.   §  537  and  note 
pars.    144-160. 

§  555.  ATTACHMENT,  IN  WHAT  CASES  IT  MAT  BE  RE- 
LEASED  AND  UPON  WHAT  TERMS.  Before  making  such 
order,  the  court  or  judge  must  require  an  undertaking  on 
behalf  of  the  defendant,  by  at  least  two  sureties,  residents 
and  freeholders,  or  householders,  in  the  state,  to  the  effect 
that  in   case   the   plaintiff   recovers  judgment   in   the   action, 
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defendant  will,  on  demand,  redeliver  the  attached  property  so 
released  to  the  proper  officer,  to  be  applied  to  the  payment 
of  the  judgment,  or,  in  default  thereof,  that  the  defendant 
and  sureties  will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released,  not  exceeding  the  amount  of 
such  judgment.  The  court  or  judge  making  such  order  may 
fix  the  sum  for  which  the  undertaking  must  be  executed,  and 
if  necessary  in  fixing  such  sum  to  know  the  value  of  the 
property  released,  the  same  may  be  appraised  by  one  or 
more  disinterested  persons,  to  be  appointed  for  that  purpose. 
The  sureties  may  be  required  to  justify  before  the  court  or 
judge,  and  the  property  attached  cannot  be  released  from 
the  attachment  without  their  justification,  if  the  same  is 
required. 

History:  Enacted  March  11,  1S72,  founded  upon  §137  of 
Practice  Act  as  amended  in  1854:  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  308:  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  141,  act  lield  iinconstitutional,  see 
history,  §  5  ante:  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  709. 

See  Kerr's   Cyc.   C.   C.   P.   for  11   pars,   annotation. 

Code  section. — 54  C.  502,  504  (cited);  57  C.  157,  159  (cited): 
58  C.  341,  344  (construed);  63  C.  538,  540  (cited);  72  C.  553,  554, 
14  P.  304  (cited);  78  C.  443,  44S,  21  P.  24  (construed  and  dis- 
tinguished from  requirements  of  §  1254  post) ;  79  C.  556,  558, 
560,  21  P.  971,  972,  973  (cited);  86  C.  367,  372,  24  P.  1072,  1073  (con- 
strued); 95  C.  447,  448,  449,  30  P.  587,  588  (construed  with  §§540, 
552,  554  ante);  119  C.  47,  49,  51,  50  P.  1066  (cited  and  applied); 
53  P.  444,  445  (construed  with  §§  540,  552,  as  to  effect  of  adjudi- 
cation of  insolvency  within  30  days  after  attachment  was  issufid) ; 
123  C.  93,  94,  55  P.  758  (construed  with  §553  ante);  123  C.  240, 
242,  245,  55  P.  804  (construed);  134  C.  510,  511,  66  P.  741  (construed 
with  §554  ante);  139  C.  410,  413,  73  P.  156  (cited);  5  C.  A.  740. 
743,  745,  91  P.  416,  418  (cause  of  action  accrues  when,  on  bond 
given   for  release   of  attachment). 

Practice  Act    §137.-11    C.   262,    276    (cited). 

As  to  accrual  of  action,  see  Kerr's  Cyc.  C.  C.  P.  §  552  and 
note  pars.   5-7. 

As  to  action  on  undertaliing,  see  Kerr's  Cyc.  C.  C.  P.  §  552 
and  note. 

As  to  claim  of  property  by  third  person,  see  Kerr's  Cyc.  C.  C.  P. 
§  549  and  note. 

As  to  contribution,  see  Kerr's  Cyc.  C.  C.  §  1432  and  note. 
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As  to  delivery  bonds,   see   25  A.   D.   429,   430. 

As  to  demand  for  redelivery,  see  Kerr's  Cyc.  C.  C.  P.  §  552 
and  note  pars.   18-28. 

As  to  discharge  of  principal  by  operation  of  law  not  being  a 
discharge  of  surety,  see  Kerr's  Cyc.  C.  C.   §  2825  and  note. 

As  to  effect  of  recitals  in  undertaking,  see  Kerr's  Cyc.  C.  C.  P. 
§  552  and  note  pars.  42-45. 

As  to  joint  and  several  obligations,  see  Kerr's  Cyc.  C.  C.  §  1430 
and  note. 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §§  259 
subd.   3,   494,    495,    941   and   notes. 

As  to  offer  of  performance  exonerating  surety,  see  Kerr's  Cyc. 
C.   C.    §  2848   and  note. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1057 
and   note. 

As  to  rights  and  liabilities  of  sureties  generally,  see  Kerr's 
Cyc.  C.  C.  P.  §§339,  340,  352  and  notes;  §§941,  978  and  notes;  and 
Kerr's  Cyc.  C.  C.   §§  2831-2850  and  notes. 

As  to  court  commissioner's  power  to  take  bonds,  examine 
securities,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  259  subd.  3  and  note. 

As  to  subrogation  of  sureties,  see  Kerr's  Cyc.  C.  C.  §  2848  and 
note. 

As  to  sureties,  see  "justification"  and   "qualification,"   this  note. 

As  to  undertaking — By  surety  company,  see  Kerr's  Cyc.  C.  C. 
P.  §  1056  and  note. 

Same — To  prevent  attachment,  see  Kerr's  Cyc.  C.  C.  P.  §  540 
and  note;  also  ante  §  540  and  note. 

§  556.  WHEN  A  MOTION  TO  DISCHARGE  ATTACHMENT 
MAY  BE  3IAI)E  AND  UPON  WHAT  GROUNDS.  The  defend- 
ant may  also  at  any  time,  either  'before  or  after  the  release 
of  the  attached  property,  or  before  any  attachment  shall  have 
been  actually  levied,  apply  on  motion,  upon  reasonable  notice 
to  the  plaintiff,  to  the  court  in  which  the  action  is  brought, 
or  to  a  judge  thereof,  that  the  writ  of  attachment  be  dis- 
charged on  the  ground  that  the  same  was  improperly  or  irreg- 
ularly issued. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  138  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  309;  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  4. 

See  Kerr's   Cyc.   C.   C.   P.   for  58   pars,   annotation. 
Code  section. — 63  C.  182,  183   (cited  and  applied);  72  C.  553,  554, 
14  P.  304   (citod  and  applied);  7G  C.  287,  290,  18  P.   330,  332    (cited 
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and  compared  with  provisions  relating  to  claim  and  delivery) ; 
97  C.  93,  99,  33  A.  S.  163,  31  P.  846,  848  (construed  with  §§  540  ante, 
558  post);  122  C.  94,  96,  68  A.  S.  25,  54  P.  529  (cited);  137  C. 
415,  418,  419,  70  P.  281  (construed  with  other  section);  139  C. 
638,  639,  73  P.  584  (cited  and  applied);  145  C.  777,  783,  79  P.  534 
(construed);  150  C.  597,  603,  89  P.  333  (remedy  for  improper  attach- 
ment). 

Practice  Act  §138.-10  C.  337,  339  (construed);  38  C.  203,  210 
(cited). 

As  to  abuse  of  process,  see  Kerr's  Cyc.  C.  C.  P.  §  537  and 
note  pars.   64-66;    §  542  and  note  pars.   15,   16. 

As  to  amendment  of  defective  affidavit,  see  Kerr's  Cyc.  C.  C.  P. 
§  538   and  note  par  31. 

As  to  appeal  from  order  dissolving  or  refusing  to  dissolve 
attachment,  see  Kerr's  Cyc.  C.  C.  P.  §  938  subd.  3;  §  946;  and  §  963 
subd.   2  and  notes. 

As  to  defective  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  §  538  and  note. 

As  to  discharge  of  attachment  for  defects  in  proceedings,  see 
32   A.   D.    179. 

As  to  duty  of  sheriff  to  release,  on  the  record,  attachments  of 
real  property  after  discliarge  of  writ,  see  Hen.  G.  L.  p.  216, 
§  89   subd.   7. 

As  to  effect  of  amendment  of  complaint  in  attachment  suit,  see 
61  A.   D.   125-127;   8  A.   S.   311. 

As   to  effect  of  defects  in  complaint,   see  61  A.   D.   126. 

As  to  irregularities  and  defects  which  will  avoid  attachment,  see 
79  A.  1).  164-174;  76  A.  S.  310,  311;  brief  S  L.  728. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C.  C.  P. 
§  541  and  note  par.   76. 

As  to  release  by  judgment  for  defendant,  see  Kerr's  Cyc.  C.  C.  P. 
§  553   and   note. 

As  to  release  by  plaintiff  by  death  of  defendant  or  by  insolvency 
of  defendant,-  see  Kerr's  Cyc.   C.  C.   P.   §  537  and  note. 

As  to  release  of  attachment  by  stay-bond  on  appeal,  see  Kerr's 
Cyc.  C.  C.  P.   §  537  and  note  par.  160. 


§557.  WHEN  MOTION  MADE  ON  AFFIDAVIT,  IT  M.4Y 
BE  OPPOSED  BY  AFFIDAVIT.  If  the  motion  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or  other  evidence, 
in  addition  to  those  on  which  the  attachment  was  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  139  of 
Practice  Act  as  amended  in  1860. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

84  C.  174,  176,  24  P.  113,  114  (cited);  137  C.  413,  418,  70  P.  281 
(cited). 

As  to  affidavits,  see  application  to  dissolve  injunction.  Kerr's 
Cyc.  C.  C.  P.     §  532  and  note. 


§558.  WHEN  WRIT  MUST  BE  BISCH.VRGED.  If  upon 
such  application,  it  satisfactorily  appears  that  the  writ  of  at- 
tachment was  improperly  or  irregularly  issued  it  must  be  dis- 
charged; provided  that  such  attachment  shall  not  be  dis- 
charged if  at  or  before  the  hearing  of  such  application,  the 
writ  of  attachment,  or  the  affidavit,  or  undertaking  upon  which 
such  attachment  was  based  shall  be  amended  and  made  to 
conform  to  the  provisions  of  this  chapter. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  140  of 
Practice  Act  as  amended  in  1860;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  141,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  March  10, 
1909.   Stats,   and   Amdts.    1909,   ch.   153. 

72  C.  553,  554,  14  P.  304  (construed);  97  C.  93,  99,  33  A.  S. 
163.  31  P.  846,  848  (construed  with  §§540,  556  ante);  122  C.  206. 
209,  54  P.  741  (construed  with  §§473,  539  ante);  137  C.  415,  418. 
419,  70  P.  281  (construed  with  §  5.i6  ante) ;  150  C.  597,  603,  89  P.  333 
(remedy   for   improper  attachment). 

§559.  WHEN  WRIT  TO  BE  RETURNED.  The  sheriff 
must  return  the  writ  of  attachment  with  the  summons,  if 
issued  at  the  same  time;  otherwise,  within  twenty  days  after 
its  receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto;  and  whenever  an  order  has  been 
made  discharging  or  releasing  an  attachment  upon  real  prop- 
erty, a  certified  copy  of  such  order  may  be  filed  in  the 
offices  of  the  county  recorders  in  which  the  notices  of  attach- 
ment have  been  filed,  and  be  indexed  in  like  manner. 

HUtor>-:  Enacted  March  11,  1872.  re-enactment  of  §111  of 
Practice  Act;  amended  March  3,  1876,  Code  Amdts.  1S75-C.  p.  91. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

Coile  Nfciion. — SO  C.  462,  466.  22  P.  284.  285  ( const  ru.-il  t  :  13!)  C. 
410,  413,  73  P.  156  (construed  with  §  540  ante) ;  146  C.  777,  779,  81  P. 
115    (cited). 
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Practice  Act  §  141.— 43  C.  577,  580  (applied) ;  80  C.  462,  466,  22  P. 
284  (general  return  of  sei-vice  of  attachment  is  insufRcient  but 
may  be  helped  by  parol). 

As  to  anaendment  of  description,  see  Kerr's  Cyc.  C.  C.  P.  §  559 
and  note  par.   18. 

As  to  amendment  of  return   to  writ,   see  20  A.   S.   809. 

As  to  duties  of  sheriff  in  relation  to  return  of  process,  see  Kerr's 
Cyc.  Pol.  C.  §§  4176  subd.  9,  4177-4179  and  notes;  also  Hen.  G.  L., 
p.    216,    §  89    subd.    10,    §§  90-92. 

As  to  notice  of  attachment  filed,  see  Kerr's  Cyc.  C.  C.  P.  §  542 
subds.   1,   2  and  note. 

As  to  return  of  inventory  with  writ,  see  Kerr's  Cyc.  C.  C.  P. 
§  546  and  note;  also  ante  §  546  and  note. 

Same — Being  prima  facie  evidence  of  facts  stated,  see  Kerr's 
Cyc.   Pol.   C.   §  4178  and  note;   also  Hen.   G.  L..   p.   216,    §  91. 

Same — Not  being  conclusive  on  garnishee,  see  Kerr's  Cyc.  C.  C.  P. 
§  544   and   note. 

Same— Sufficiency  of  return,   see  20  A.   S.   808,   809. 

§  560.  RELEASE  OF  REAL  PROPERTY  FROM  ATTACH- 
MENT. An  attachment  as  to  any  real  property  may  be 
released  by  a  writing  signed  by  the  plaintiff,  or  his  attorney, 
or  the  officer  who  levied  the  writ,  and  acknowledged  and 
recorded  in  the  like  manner  as  a  grant  of  real  property;  and 
upon  the  filing  of  such  release,  it  is  the  duty  of  the  recorder 
to  note  the  same  on  the  record  of  the  copy  of  the  writ  on 
file  in  his  office.  Such  attachment  may  also  be  released  by 
an  entry  in  the  margin  of  the  record  thereof,  in  the  county 
recorder's  office,  in  the  manner  provided  for  the  discharge 
of  mortgages  under  section  twenty-nine  hundred  and  thirty- 
eight  of  the  Civil  Code. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
709. 
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CHAPTER    V. 

RECEIVERS. 

S  564.  Appointment    of    receiver. 

§  565.  Appointment    of    receiver.s    upon    dissolution    of    corpora- 
tions. 

§  566.  Who   sliall    not   he   appointed. 

§  567.  Oath    and    undertaking. 

§  568.  Powers   of  receivers. 

§  569.  Investment  of  funds. 


§561.  APPOINTMEM  OF  UECEIVEK.  A  receiver  niay 
be  appointed  by  the  court  in  which  an  action  is  pending,  or 
by  the  judge  thereof: 

1.  In  sin  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  property 
or  fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  appli- 
cation of  the  plaintiff,  or  of  any  party  whose  right  to  or 
interest  in  the  property  or  fund,  or  the  proceeds  thereof,  is 
probable,  and  wher^  it  is  shown  that  the  property  or  fund 
is  in  danger  of  being  lost,  removed,  or  materially  injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  nicytgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the  prop- 
erty is  probably  insufficient  to  discharge  the  mortgage  debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  in  proceedings  in  aid  of  execution,  when  an  execu- 
tion has  been  returned  unsatisfied,  or  when  the  judgment 
debtor  refuses  to  apply  his  property  in  satisfaction  of  the 
judgment; 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or 
is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity. 
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History:  Enacted  March  n,  1872,  founded  upon  §  143  of  Prac- 
tice Act  as  amended  in  1854. 

See  Kerr's  Cyc.   C.   C.   P.  for  99  pars,   annotation. 

Code  seofioii. — 53  C.  495,  550,  551,  553,  554  (construfrt) ;  54  C. 
285,  287.  288,  289  (construed);  55  C.  453,  454,  456  (construed);  56  C. 
26,  29,  33,  35  (construed);  56  C.  626,  627  (construed);  57  C.  520, 
522,  524,  525,  40  A.  R.  120  (construed);  57  C.  623,  624  (construed); 
60  C.  223,  227  (construed);  65  C.  432,  433,  4  P.  414,  415  (proper  case 
for  appointment  of  receiver) ;  66  C.  606,  615,  6  P.  748  (construed) ; 
71  C.  269,  272,  12  P.  118,  119  (court  has  no  power  to  appoint 
receiver  without  an  action  brought  to  which  the  person  to  be 
affected  by  the  order  is  a  party);  72  C.  572,  573,  574.  575,  14  P. 
207,  208  (construed);  75  C.  319,  321,  322,  7  A.  S.  170,  17  P.  222  (con- 
strued): 75  C.  434,  439,  17  P.  442  (construed):  78  C.  351,  358,  12  A. 
S.  63,  20  P.  874,  877,  5  L.  713  (construed);  84  C.  327,  342,  344,  354,  355. 
356,  357,  360,  362,  370,  374,  382,  384,  387,  389,  393,  395,  396,  397,  399, 
400,  18  A.  S.  192,  24  P.  121,  126,  128,  132,  10  L.  627  (construed); 
85  C.  11,  35,  36,  20  A.  S.  197,  9  L.  376,  24  P.  707,  713  (construed); 
88  C.  413,  417,  26  P.  351  (construed);  95  C.  272,  276,  278,  30  P. 
535  (construed);-  97  C.  348,  349,  32  P.  322  (construed);  98  C. 
67,  71,  32  P.  875  (construed);  98  C.  490,  495,  33  P. 
550,  552  (applied);  99  C.  407,  410,  33  P.  1132,  1133  (con- 
strued); 108  C.  431,  435,  41  P.  477  (construed);  110  C.  129,  136, 
138,  140,  141,  142,  144,  42  P.  561  (construed) ;.  115  C.  89,  94,  47P.  45 
(construed);  115  C.  266,  274,  56  A.  S.  97,  47  P.  37,  37  L.  626 
(construed);  115  C.  285,  292,  293,  47  P.  60  (construed);  118  C.  421, 
422,  50  P.  549  (construed);  120  C.  614,  615,  617,  618,  52  P.  1006 
(construed);  121  C.  33,  41,  53  P.  440  (construed);  121  C.  543,  544, 
545,  54  P.  85  (construed);  123  C.  231,  235,  236,  237  (construed 
respecting  mortgagor's  right  to  crops,  etc.),  238  (effect  of  appointing 
receiver  as  to  creation  of  new  lien),  55  P.  993;  124  C.  368,  383,  57 
P.  210, 571  (construed)  ;  124  C.  385,  386,  57  P.  216  (construed) :  124  C. 
583,  589,  57  P.  582  (construed);  129  C.  564,  565,  79  A.  S.  140,  62  P. 
100,  101  (construed);  129  C.  628,  630,  631,  632,  634,  62  P.  191  (con- 
strued); 130  C.  597,  598,  599,  80  A.  S.  150,  62  P.  1062  (construed); 
133  C.  364.  365,  366,  85  A.  S.  204,  65  P.  826  (construed);  137  C. 
497,  499,  500,  501,  70  P.  478  (construed);  138  C.  231,  238,  94  A.  S.  47, 
71  P.  90  flong-delayed  settlement  of  partnership  affairs  does  not 
affect  the  power  of  the  court  to  appoint  a  receiver) ;  144  C.  501, 
509,  77  P.  1109  (construed);  144  C.  659,  660,  661,  662,  79  P.  379 
(construed);  152  C.  746,  748,  94  P.  601,  602  (where  appointment  of 
receiver  is  only  collaterally  involved,  it  cannot  be  attacked  except 
for  want  of  jurisdiction). 

Practice  Act  §143.-22  C.  191,  193,  194  (construed);  25  C.  11,  16 
(construed). 

As  to  appeal  from  order  appointing  receiver,  see  Kerr's  Cyc. 
C.  C.  P.  §  963  and  note. 
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As  to  appointment  of  receivers — In  general,  see  6  L.  T'J.':  2 
Obiter   Dig.    585. 

Same — In  action  maintainor!  solely  fi)r  siicli  ri'lii'f.  oquitahlf 
right,  see  4  A.  C.  66. 

As  to  accountant,   receiver  l)eing  a,   see  post  §  56S  note. 

As  to  building  and  loan  associations;  when  receivers  for  may 
be  appointed,  see  72  A.  S.  47.  ' 

As  to  corporation — Allowance  of  attorney  fees  in  .suit  for  appoint- 
ment, see  54  L.  823. 

Same — As  receiver,  and  qualifications  therefor,  see  Stats.  1891, 
p.  490  and  amendments;  Hen.  G.  L.  p.  169;  also  Kerr's  Cyc.  C.  C.  P. 
§  1348  and  note. 

Same — Costs  and  expenses  in  receiv'ership  for  private— Preference 
as  to  in  distribution  of  assets,  see  7  A.  C.  585. 

Same — Power  to  appoint  receivers  of,  where  no  other  relief  is 
asked,  see  20  L.  210. 

Same — When  receivers  may  be  appointed  for.  see  72  A.  S. 
49,    70. 

As  to  creditors'  suits,  appointment  and  powers  of  receivers  in, 
see  57  A.  D.  450. 

As  to  escheated  estate,  receiver  for,  see  Kerr's  Cyc.  C.  C.  P. 
§  1270  and  note. 

As  to  exclusive  jurisdiction  by  appointment  of  receiver,  see 
20  L.  391.  ■'■ 

As  to  exhausing  remedies  at  law  as  condition  precedent  to  right 
of  judgment   creditor   to   receiver,   see   33   L.    546. 

As  to  federal  receivership — Amenability  of  to  courts  other  than 
appointing  court,  see  3  A.  C.  116. 

As  to  foreclosure  cases,   receivers  in — See  1  L.  397;   11  L.   480. 

As  to  foreign  receiver — Privileges  accorded  by  comity,  see  5  A. 
C.   570;   6  L.  793;   8  L.   62;   9  L.   601;   23  L.   52. 

As  to  jurisdiction,  exclusiveness  of,  by  appointment  of  receiver, 
see  20  L.  391. 

As  to  maintenance  and  alimony,  security  for,  and  appointment 
of  receiver,  see  Kerr's  Cyc.   C.   C.   §  140  and  note  pars.   18-30. 

As  to  mortgaged  property,  when  receivers  may  1)6  appointed  to 
take  charge  of,  see  72  A.  S.  74. 

As  to  order  proper  to  make  appointment  of  receiver,  see  72  A. 
S.   29. 

As  to  partnership,  wlien  receiver  should  ))e  appoiiiteil  for.  72 
A.   S.   80. 

As  to  duties,  liabilities,  powers  and  rights  of  receivers,  see  post 
§  568  and  note. 

As  to  profit  from  transactions  with  receivership  property — Riglit 
to  receive,  see  5  A.  C.  208. 

As  to  remainderman,  receiver  for,  see  Kerr's  Cyc.  C.  C.  S  818 
and  note  par.   11. 

As  to  title  of  receiver  to  assets  of  national  bank,  see  1   A.  C   290. 
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As  to  when  and  of  what  property  receiver  will  be  appointed, 
see   64   A.    D.   482-495. 

In  case  of  corporation  operating  mines,  see  72  A.  S.  3.5,  37,  50. 

Purchaser  at  foreclosure  sale  entitled  to  income  from  time  of 
sale,  81  A.  S.  562,  50  L.  254;  also  72  A.  S.  73. 


§565.  APPOINTMENT  OF  RECEIVERS  UPON  DISSOLU- 
TION OF  CORPORATIONS.  Upon  the  dissolution  of  any  cor- 
poration, the  superior  court  of  the  county  in  which  the  cor- 
poration carries  on  its  business  or  has  its  principal  place 
of  business,  on  application  of  any  creditor  of  the  corpora- 
tion, or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  the  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof,  and 
to  collect  the  debts  and  property  due  and  belonging  to  the 
corporation,  and  to  pay  the  outstanding  debts  thereof,  and 
to  divide  the  moneys  and  other  property  that  shall  remain 
over  among  the  stockholders   or  members. 

History:  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  4. 

See  Kerr's  Cyc.   C.   C.   P.   for  14  pars,   annotation. 

Code  .section. — 84  C.  327,  365,  366,  369,  370,  380,  18  A.  S.  192,  24  P. 
121,  129,  130,  131,  134,  10  L.  627  (construed);  100  C.  105,  119,  34  P. 
492  (effect  of  dissolution  of  banking  corporation) ;  101  C.  135,  148, 
35  P.  549  (construed);  108  C.  431,  435,  436,  437,  41  P.  477,  478 
(construed);  129  C.  628,   631,  62  P.  191   (construed). 

Practice  Act  §  143.— 16  C.  145,  146,  150  (construed). 

As  to  involuntary  dissolution  of  corporation,  see  Kerr's  Cyc. 
C.  C.  P.  §§802  et  seq.  and  notes;  also  Kerr's  Cyc.  C.  C.  §§399, 
400  and   notes. 

As  to  voluntary  dissolution  of  corporation,  see  Kerr's  Cyc.  C.  C. 
P.  §§  1227  et  seq.  and  notes. 


§  566.  WHO  SHALL  NOT  BE  APPOINTED.  No  party,  or 
attorney  of  a  party,  or  person  interested  in  an  action,  or 
related  to  any  judge  of  the  court  by  consanguinity  or  affinity 
within  the  third  degree,  can  be  appointed  receiver  therein 
without  the  written  consent  of  the  parties,  filed  with  the 
clerk. 
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[Appoiutnieiit  ex  parte  —  Undertakinf?.]  If  a  receiver  is 
appointed  upon  an  ex  parte  application,  the  court,  before 
malting  the  order,  must  require  from  the  applicant  an  under- 
taking, with  sufficient  sureties,  in  an  amount  to  be  fixed  by 
the  court,  to  the  effect  that  the  applicant  will  pay  to  the 
defendant  all  damages  he  may  sustain  by  reason  of  the 
appointment  of  such  receiver  and  the  entry  by  him  upon  his 
duties,  in  case  the  applicant  shall  have  procured  such  ap- 
pointment wrongfully,  maliciously,  or  without  sufficient  cause; 
and  the  court  may,  in  its  discretion,  at  any  time  after  said 
appointment,   require  an  additional   undertaking. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  309;  March  3,  1897,  Stats,  and  Amdts. 
1897,  p.  60;  by  Code  Comml.ssion,  Act  March  8,  1901,  Stats,  and 
Admts.  1900-1,  p.  142,  act  held  unconstitutional,  see  history,  §  5 
ante;  amended  March   20,   1907,  Stats  and  Amdts.  1907,  p.  710. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

56  C.  626,  627  (cited);  60  C.  223,  227  (construed);  64  C.  .529,  626. 
2  P.  418  (construed);  84  C.  327,  366,  18  A.  S.  192,  24  P.  121,  129, 
10  L.  627  (construed  with  other  sections,  concerning  tlie  appoint- 
ment of  a  receiver  upon  the  voluntary  or  involuntary  dissolution  of 
a  corporation). 

§  567.  OATH  AND  UNDERTAKING.  Before  entering  upon 
his  duties,  the  receiver  must  be  sworn  to  perform  them 
faithfully,  and  with  two  or  more  sureties,  approved  by  the 
court  or  judge,  execute  an  undertaking  to  the  state  of  Cali- 
fornia, in  such  sum  as  the  court  or  judge  may  direct,  to  the 
effect  that  he  will  faithfully  discharge  the  duties  of  receiver 
in  the  action  and  obey  the  orders  of  the  court  therein. 

Hl.storj-:  Rnacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142,  act  held 
unconstitutional,  see  history,  S5  ante;  amended  Marcli  20,  1907, 
Stats,  and  Amdts.  1907,  p.  710. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

84   C.  327,   365.   18  A.   S.  192.   24   P.   121,   10   L.   627. 

As  to  undoitakings  generally,  see  Kerr's  Cyc.  C.  C  P.  S  941 
and  note. 

Same— Of  receivers,  etc.— See  Kerr's  Cyc.  Pol.  C.  §§  947-986 
and    notes. 

415 


§568  CODE    OF    Civil.    PROCEDrilE.    [Pt.  II,  Tit.  VH. 

§  568.  POWERS  OF  RECEIVERS.  The  receiver  has,  under 
the  control  of  the  court,  power  to  bring  and  defend  actions 
in  his  own  name,  as  receiver;  to  take  and  keep  possession 
of  the  property,  to  receive  rents,  collect  debts,  to  compound 
for  and  compromise  the  same,  to  make  transfers,  and  gen- 
erally to  do  such  acts  respecting  the  property  as  the  court 
may  authorize. 

History:      Enacted  March    11,   1872. 

See  Kerr's   Cyc.   C.    C.   P.   for   139   pars,    annotation. 

56  C.  626,  627  (cited);  57  C.  520,  522,  40  A.  R.  120  (construed); 
81  C.  551,  553,  554,  556,  15  A.  S.  76,  22  P.  892,  6  L.  792  (construed); 
84  C.  7,  11,  24  P.  147,  148  (construed);  87  C.  178,  189,  190,  191,  25 
P.  346  (construed);  91  C.  449,  451,  455,  25  A.  S.  201,  208,  27  P.  768, 
770,  13  P.  754  (construed);  97  C.  348,  351,  32  P.  322  (construed): 
100  C.  105,  119,  34  P.  492  (construed);  103  C.  297,  299,  306,  307,  308, 
37  P.  225  (construed);  106  C.  324,  325,  39  P.  604  (construed); 
(C.  June  27,  1895),  40  P.  959,  960  (construed);  111  C.  488,  496,  497, 
498,  499,  502,  44  P.  177  (construed);  113  C.  503,  515,  39  P.  769,  45 
P.  822,  1047  (cited):  115  C.  266,  274,  53  A.  S.  97,  47  P.  37,  37  L. 
626;  115  C.  285,  295,  296,  47  P.  60  (construed);  116  C.  71,  72,  47  P. 
872  (construed);  116  C.  365,  366,  367,  48  P.  372  (construed);  117  C. 
128,  133,  48  P.  1030  (construed);  117  C.  237,  239,  49  P.  1  (construed); 
120  C.  463,  466,  52  P.  650  (construed);  120  C.  467,  475  (erroneously 
cited  for  §578),  52  P.  822,  825  (correct  citation);  120  C.  521,  526, 
65  A.  S.  186,  52  P.  995  (construed);  120  C.  614,  620,  52  P.  1006 
(construed);  123  C.  231,  235,  236,  238,  55  P.  993  (construed);  123 
C.  607,  609,  610,  56  P.  467  (construed);  124  C.  321,  325,  326,  71  A.  S. 
68,  57,  P.  76  (construed);  124  C.  525,  526,  527,  57  P.  462  (construed); 
132  C.  286,  287,  2SS,  64  P.  282  (construed):  133  C.  364,  365.  366,  85 
A.  S.  204,  65  P.  826  (power  to  appeal);  135  C.  130,  131,  132,  67  P. 
61  (construed);  135  C.  235,  236,  67  P.  124  (construed);  136  C.  646, 
648,  649,  650,  651,  69  P.  436  (construed);  137  C.  497,  499,  500,  501,  70  P. 
478  (construed);  138  C.  231,  232,  236,  238,  94  A.  S.  47,  71  P.  90  (con- 
strued); 142  C.  22,  25,  26,  75  P.  583  (construed);  144  C.  64,  65,  77  P. 
770   (construed). 

As  to  actions  against  receiver,   see  3  L.   634. 

As  to  being  accountant — A  common-law  accountant,  see  3 
Foundations  Leg.  Liab.,  p.  102. 

Same — Responsibility  of  receiver  as  a,  see  3  Foundations  Leg. 
Liab.,   p.   106. 

As  to  effect  of  judgment  against  receiver,  see  94  A.  S.  54. 

As  to  extraterritorial  powers  or  recognition  of  receiver,  see  S 
A.  S.  49;  15  A.  S.  79;  6  L.  792;  8  L.  62;  9  L.  601. 

As  to  garnishment  of  money  due  from  receiver,  see  26  L.   218. 

As  to  injunction  against  strike  by  employees  of  receiver,  see  28 
L.    464. 
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As  to  intervention  of  creditor  in  receivership,  see  43  L.  222. 

As  to  liability  for  acts  of  receiver,   see  note  1  L.   179. 

As  to  liability  of  corporation  for  negligence  of  receiver  appointed 
in   excess   of  jurisdiction,    see   25  L.   52. 

As  to  liability  of  receiver  for  street  assessment  on  street  railway, 
see  46  L.  201. 

Same — On  contract  of  party  whose  property  he  holds,  see  16 
L.  90. 

As  to  power  of  receiver  to  create  liens,  see  83  A.  S.  72;  16  Ij.  603. 

As  to  power  to  permit  receiver  of  a  private  corporation  to  create 
liens  on  its  property,  see  16  L.  603. 

As  to  priority  of  certificates  of  receiver  over  existing  mortgages, 
see  note  9  L.   140. 

As  to  receivers  as  officers  of  court,  see  6  L.  792. 

As  to  relation  of  receiver  to  pre-existing  liens  and  remedies 
for   their  enforcement,   see  71  A.    S.    352. 

As  to  rights  and  powers  of  receivers  in  general,  see  1  L.   653. 

As  to  riglit  of  foreign  receiver  to  sue,  see  6  A.  S.  185;  8  A.  S. 
49;    23   L.   52. 

As  to  set-off  of  claims  by  receiver,  see  23  L.  313. 

As  to  stay  of  judgment  on  appeal  from  order  appointing  receiver 
by  filing  and  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  943   and   note. 

As  to  liability  of  receiver — For  personal  injuries  in  operating 
railroad,    see   15   L.    262. 

Same — For  rent  of  premises  occupied,  see  59  L.  673. 

Same — For   street   assessments,    see    46    L.    201. 

Same — For  torts  or  negligence,  see  63  L.  228. 

Same — In  official  capacity,  see  1  L.   179. 

Same— On  contracts,  see  16  L.  90;  2  Obiter  Dig.  587. 

As  to  power  of  receiver — To  incur  expense  in  running  business, 
see  11  L.  480;   16  L,.  603. 

As  to  profits  from  transactions  with  receivership  property— Right 
of  receiver  to,  see  5  A.  C.  208. 

As  to  when  mortgagee  through  receiver  entitled  to  collect  rents, 
see  27  A.  S.  793. 

As  to  when  receivers  may  be  prosecuted  witliout  leave  of  court, 
see  74  A.  S.   285. 

§569.  INVESTMENT  OF  FUNDS.  Funds  in  the  hands  of 
a  receiver  may  I)e  invested  upon  interest,  by  order  of  the 
court;  but  no  such  order  can  be  made,  except  upon  the  con- 
sent of  all  the  parties  to  the  action. 

Hi.slory:  Enacted  Marcli  11,  1872;  amended  by  Code  Commis- 
sion, Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-],  p.  142,  act 
held  unconstitutional,  sec  history,  §  5  ante. 

56  C.   626,  627   (cited). 
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CHAPTER    VI. 

DEPOSIT   IN   COURT. 

§  572.     Deposit    in    court. 

§  573.     Money    paid    to    [or    deposited    witii]    clerk    must    be    de- 
posited with   county   treasurer. 
§  574.     Manner    of   enforcing  the   order. 

§  572.  DEPOSIT  IK  COURT.  When  it  is  admitted  by  the 
pleadings,  or  shown  upon  the  examination  of  a  party  to 
the  action,  that  he  has  in  his  possession,  or  under  his  con- 
trol, any  money  or  other  thing  capable  of  delivery,  which, 
being  the  subject  of  litigation,  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may  order  the  same,  upon  motion,  to  be  deposited 
in  court  or  delivered  to  such  party,  upon  such  conditions  as 
may  be  just,  subject  to  the  further  direction  of  the  court. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  142  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  142,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  710. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

51  C.  442,  446  (construed);  71  C.  269,  271,  272,  273,  12  P.  118,  119, 
120  (construed);  73  C.  265,  269,  14  P.  833,  835  (construed);  146  C. 
379,  384,  385,  386,  80  P.  234  (construed);  7  C.  A.  178,  180,  93  P. 
1058,  1059  (jurisdiction  to  order  deposit  depends  upon  what). 

As  to  deposit  with  clerk,  see  Kerr's  Cyc.  C.  C.  P.  §  1040  and 
note;  also  16  Cent.  Dig-,  col.  1355,   §§  1,  3. 

Same— Without  authority— See  16  Cent.  Dig.  col.  1357,  S  3. 

§  573.  MONEY  PAID  TO  [OK  DEPOSITED  WITH]  CLERK 
MUST  BE  DEPOSITED  WITH  COUNTY  TREASURER.  When 
ever  money  is  paid  into  or  deposited  in  court,  the  same  must 
be  delivered  to  the  clerk  in  person,  or  to  such  of  his  deputies 
as  shall  be  specially  authorized  by  his  appointment  in  writ- 
ing to  receive  the  same.  He  must,  unless  otherwise  directed 
by  law,  deposit  it  with  the  county  treasurer  to  be  held  by 
him  subject  to  the  order  of  the  court. 
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Ch.  VI.]  THE   ORDER— ENFORCIN(;.  §574 

The  treasurer  must  keep  each  fund  distinct,  and  open  an 
account  with  each. 

[Appointment  of  clerk  to  receive  money— Filing  and  can- 

celiim'  same.]  Such  appointmeut  must  be  filed  with  the 
county  treasurer,  who  must  exhibit  it,  and  give  to  each  per- 
son applying  for  the  same  a  certified  copy  of  the  same.  It 
shall  be  in  force  until  a  revocation  in  writing  is  filed  with 
the  county  treasurer,  who  must  thereupon  write  "  revoked," 
in  ink,  across  the  face  of  the  ai)pointment. 

For  the  safe  keeping'  of  the  money  deposited  with  him  the 
treasurer  is  liable  on  his  official  bond. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  190'1,  Stats,  and  Amdts.  1900-1,  p.  142,  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  Marcli  20, 
1907,  Stats,  and  Amdts.  1907,  p.  711. 

Note:  The  above  amendment  of  1907  incorporates  the  former 
provisions  of  §  2104,  which  latter  section  it  repealed. 

51  C.  442,  446  (applied  with  other  sections;  73  C.  265,  269,  14  P. 
833,   835   (applied). 

As  to  deposits  with  clerk,  see  Kerr's  Cyc.  C.  C.  P.  §  2104  and 
note;  ante  §  572,  note. 

The  amendment  of  1907  having  incorporated  in  above  section, 
5  2104  and  repealed  the  latter,  the  cases  and  annotations  applicable 
to  the  amended  section  will  be  found  in  Kerr's  Cyc.  C.  C.  P. 
§  2104   and   note;    also   post   §  2104   and   note. 

§574.  MANNER  OF  ENFORCING  THE  ORDER.  When- 
ever, in  the  exercise  of  its  authority,  a  court  has  ordered 
the  de])osit  or  delivery  of  money,  or  other  thing,  and  the 
order  is  disobeyed,  the  court,  beside  punishing  the  disobedi- 
ence, may  make  an  order  requiring  the  sheriff  to  take  the 
money,  or  thing,  and  deposit  or  deliver  it  in  conformity  with 
the  direction  of  the  court. 

History:     Enacted  March    11,   1872. 

See  Kerr's  Cyc.   C.   C.  P.  for  2  pars,  annotation. 

51  C.  442,  446  (applied  witli  other  sections)  57  C.  520,  522,  40 
A.  R.  120  (construed);  99  C.  271,  275.  27  A.  S.  50,  33  P.  857,  858 
(substitute   for   creditor's   bill). 

As  to  punishing  disobedience  as  a  contempt,  see  Kerr's  Cyc. 
C.  C.   P.   §  1209  and  note. 

As  to  sheriff's  duties  respecting  offhial  moneys,  see  Kerr's  Cyc. 
Pol.   C.   §  41S1  and  note. 
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TITLE  VIII. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter  I.      Judgment    in    General,    §§  577-583. 

II.     Judgment    Upon    Failure   to    Answer,    §  585. 

III.  Issues  —  The    Mode    of    Trial    and    Postponements, 

§§  588-596. 

IV.  Trial  by  Jury,  §§  600-628. 

V.      Trial  by  the  Court,   §§  631-636. 
VI.     Of  References  and  Trials  by   Referees,   §§  638-645. 
VII.      Provisions    Relating    to    Trials    in    General,    §§  646- 
6631/2. 
VIII.      The    Manner    of    Giving    and    Entering    Judgment, 
§§  664-6801/2. 

CHAPTER    I. 

JUDGMENT    IN    GENERAL. 
§  577.     Judgment   defined. 

§  578.     Judgment  may  be  for  or  against  one  of  the  parties. 
§  579.     Judgment  may  be  against  one  party  and  action  proceed 

as  to  others. 
§  580.     The  relief  to  be  awarded   to  the  plaintiff. 
§  581.     Action  may  be  dismissed  or  nonsuit  entered. 
§  5Sla.   Dismissal  for  failure  to  serve  summons,  when.     By  court 

of   own   motion. 
§  582.     All   other  judgments  are  on  the  merits. 
§  583.     Dismissal   of  actions. 

§577.  JUDGMENT  DEFINED.  A  judgment  is  the  final 
determination  of  the  rights  of  tlie  parties  in  an  action  or 
proceeding. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  144  of 
Practice  Act;  amended  by  Code  Commission,  Act  IMarch  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  143,  act  held  unconstitutional,  see 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  40  par.  annotation. 

Code  seotion. — 63  C.  505.  508  (construed  with  post  §  1003):  80  C. 
166,  170,  22  P.  86,  87  (construed);  89  C.  478,  486,  23  A.  S.  491,  26  P. 
1074,  1076  (construed);  93  C.  647,  651,  29  P.  254  (construed);  98  C. 
636,  639,  33  P.  744,  745  (construed);  99  C.  278,  282,  33  P.  878,  879 
.construed  with   §670  post);   119  C   437,   440,   51  P.  626   (construed); 
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125  C.  65,  68,  57  P.  677  (construed);  128  C.  162,  167,  GO  P.  766 
(construed  with  ante  §545);  133  C.  107,  108,  65  P.  124  (cited  with 
other  sections);  134  C.  121,  124,  66  P.  198  (construed);  134  C.  467,  46S. 
86  A.  S.  290,  66  P.  580  (construed  with  §  336  ante);  147  C.  124,  128,  109 
A.  S.  118,  81  P.  546,  547  (construed  and  applied  with  §  1716  post);  26 
F.  389,  390  (distinction  between  judgment  final  as  to  subject  matter 
and  final  as  to  courts  rendering  them). 

Practice  Act  §144.-3  C.  212,  214  (cited);  12  C.  467,  468  (con- 
strued); 20  C.  50,  55,  56  (construed  wuh  other  sections  of  Practice 
Act);  27  C.  228,  234,  87  A.  D.  66  (construed  and  applied);  28  C. 
75,  85  (construed-);  44  C.  84,  86,  87  (construed);  46  C.  204,  205,  208 
(cited). 

As  to  a  definition  of  judgment  and  the  general  principles  applicable 
to,   see  4  W.  &  P.  3827-3842;   2  Obiter  Dig.  55. 

As  to  alternative  judgment  in  replevin,  see  Kerr's  Oyc.  O.  C.  P. 
§  667  and  note. 

As  to  amendment  of  judgment,  see  12  A.  D.  351-354;  62  A.  S. 
233;    2   Obiter   Dig.    8. 

As  to  appeal  from  final  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  963 
and  note. 

Same — And  bond,  effect  on  self-executing  judgment,  see  6  A. 
C.  775. 

As  to  assignment  of  judgments,  see  54  A.  1).  366-369. 

As  to  cloud  on  title,  see  7  A.  C.  334. 

As  to  conclusiveness  of  judgments,  in  general,  see  48  A.  D. 
744-751,  96  A.  D.  775-788;  38  A.  R.  778,  2  A.  S.  876-878.  S  A.  S. 
229,  14  A.  S.  250,  15  A.  S.  142-144,  18  A.  S.  790,  22  A.  S.  204-207, 
31  A.  S.  217,  44  A.  S.  562-572. 

As  to  confession,  judgment  upon,  see  Kerr's  Cyc.  C.  C.  I'.  S§  1132 
et  seci.   and  notes. 

As  to  collateral  attack  upon  judgments,  in  general,  see  19  A.  D. 
137,  94  A.  D.  766,  767,  5  A.  S.  453,  17  A.  S.  143,  23  A.  S.  103-119, 
29  A.   S.  78-84,  29  A.  S.  816,   80  A.   S.  479,  4S0. 

As  to  collateral  attack  upon  judgment  for  lack  of  juiisdiction, 
see  Kerr's  Cyc.   C.   C.   P.  •§  416  and   note. 

As  to  decision,  what  constitutes,  see  Kerr's  Cyc.  C.  C.  P.  §  1033 
and  note;    2  W.   &   P.   198;   4  W.   &   P.    3854. 

As  to  default,  see  Kerr's  Cyc.  C.  C.   P.   §  588  and  note. 

Same — By  justice  of  peace — On  process  served  less  thaii  required 
lime — Void  or  voidable,   see  8  A.  C.   1142. 

As  to  dismissal  of  action,  see  Kerr's  Cyc.  C.  ^.  P.  §  581  and 
note;   also  post  §  578,   note. 

As  to  effect  of  foreign  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
§  1915  and  note;   also   2   A.   D.   42,    45. 

As  to  effect  of  judgment  on  persons  not  in  being,  see  2  A.  C.  790. 

As  to  entry  of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §§  664  et  seq. 
and  notes. 

As  to  equitable  relief  against  judgment  procured  by  perjured 
testimony,  see  3  A.  C.  S3;  10  A.  C.  1107. 

421 


§  577  CODE    OF    CIVIL    PROCKDrRK.   [Pt.  11,  Tit.VIII. 

As  to  estoppel  by  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  1908 
and  note. 

As  to  execution  of  judgment  in  civil  actions,  see  Kerr's  Cyc. 
C.   C.   P.    §§  681  et  seq.   and  notes. 

As  to  final  and  interlocutory  judgments,  in  general,  see  GO  A.  D. 
427-439. 

As  to  final  judgment,  wliat  constitutes,  see  Kerr's  Cyc.  C.  C.  P. 
§§  664,   939  and  notes. 

As  to  giving  and  entering  judgment,  generally,  see  Kerr's  Cyc. 
C.  C.   P.   §  664  and  note. 

As  to  judgment  after  determination  of  issue  of  law,  see  Kerr's 
Cyc.  C.  C.  P.   §  636  and  note. 

As  to  judgment  against  garnishee,  void  where  court  never 
obtained  jurisdiction  by  proper  process,  see  Kerr's  Cyc.  C.  C.  P. 
§  545   and  note. 

As  to  judgment  against  infant,  see  13  A.  D.  159,  160. 

As  to  judgment  against  married  women,  55  A.  D.  599-611. 

As  to  judgment  against  municipal  corporation,  see  27  A.  S.  195-198. 

As  to  judgment  against  trustee,  see  34  A.  D.  722-725;  73  A.  S. 
164-168. 

As  to  judgment  and  order  reviewable  on  appeal,  see  Kerr's  Cyc. 
C.   C.   P.    §  939  and  note. 

As  to  judgment  being  a  contract,  see  17  L.  611. 

As  to  judgment  being  a  debt,  see  2  Foundations  Leg.  Liab.   206. 

As  to  judgment  in  action  for  obtaining  possession  of  real  pi-operty, 
see  Kerr's  Cyc.  C.  C.  P.  §  1174  and  note. 

As    to   judgment-lien,    see   Kerr's    Cyc.    C.    C.    P.    §  671    and    note. 

As  to  judgment  of  arbitrator,  see  Kerr's  Cyc.  C.  C.  P.  §  1286 
and  note. 

As  to  judgment  on  consolidation  of  cases — Single  or  separate 
judgments,   see  4  A.   C.  534. 

As   to  judgment-roll,   see  Kerr's  Cyc.  C.   C.   P.   670  and  note. 

As  to  legislative  power  to  validate  or  invalidate,  see  2  A.  C.  241. 

As  to   lien  of  against   property  of  municipality,   see  4   A.    C.    102. 

As  to  non-suit,  see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note. 

As  to  orders  and  motions,  see  Kerr's  Cyc.  C.  C.  P.  §§  1003  et  seq. 
and    notes. 

As  to  party  dying  after  verdict  and  before  judgment,  see  Kerr's 
Cyc.  C.  C.  P.  669  and  note. 

As  to  prohibiting  revival  of  judgment  being  an  impairing  of  the 
obligation  of  contracts,   see  3  A.   C.   1148. 

As  to  satisfaction  of  judgment — New  trial  or  vacation  of  after, 
see   3   A.   C.   19. 

As  to  relief  against  judgments,   see  2  Obiter  Dig.   70-75. 

As  to  requisites  of  a  judgment,  see  2  Obiter  Dig.  59. 

As  to  trial  court's  findings,  judgment,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.    §§  631  et  seq.   and  notes. 
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As  to  vacation  of  judgment — Generally,   see  Kerr's  Cyc.   C.  C.   P. 
§  663   and  note. 
Same — Of  arbitrators,  see  Kerr's  Cyc.  C.  C.  P.   §  1287  and  note. 
As  to  verdict,  see  Kerr's  Cyc.  C.  C.  P.  §§  624  et  seq.  and  notes. 

§678.  JUDGMENT  MAY  BE  FOR  OR  AGAINST  ONE  OF 
THE  PARTIES.  Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights  of  the  par- 
ties on  each  side,  as  between  themselves. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  145  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Coile  section. — 58  C.  605,  607  (cited  with  §414  ante):  71  C.  il4. 
447,  451,  9  P.  736,  737,  12  P.  478,  479  (construed  and  applied);  78  C. 
254,  256,  257  (construed  as  not  applying — erroneously  cited  on  p. 
257  as  §587);  20  P.  556,  557  (correct  citation);  82  C.  577. 
583,  23  P.  198,  200  (construed  and  applied);  41  P.  790  (construed); 
110  C.  490,  492,  42  P.  962  (construed);  45  P.  260  (construed  with 
§  145  Practice  Act) ;  120  C.  467,  475  (applied — erroneously  cited 
as  §568),  52  P.  822,  825  (correct  citation);  136  C.  70,  71,  68  P.  323 
(applied  in  action  against  two  or  more  persons  sued  on  a  joint 
contract);  136  C.  301,  302,  68  P.  817  (construed  with  §579  post); 
146  C.  571,  575,  80  P.  719  (cited  in  construing  §  940  post) ;  147  C. 
434,  437,  82  P.  66  (it  is  not  error  to  give  judgment  to  the  only 
plaintiff  who  is  entitled  to  it);  149  C.  151,  155,  86  P.  178  (applied 
in  judgment  against  joint  tortfeasors);  149  C.  627,  636.  87  P.  93 
(applied  in  redemption  suit);  164  U.  S.  393,  401,  41  L.  ed.  485,  488 
(construed  and   applied  in   action  against  joint   tortfeasors). 

Practice  Act  §  145.— 1  C.  167,  177,  178  (citing  §  167  of  the  Practice 
Act  of  1850);  IS  C.  399,  400  (construed);  82  C.  577,  583,  23  P.  198 
(construed). 

As  to  actions  against  persons  under  association  name,  see 
Kerr's  Cyc.  C.  C.  P.  §  388  and  note;  4  Cent.   Dig.  col.   2534,   §§  36-43. 

As  to  "adverse  party,"  meaning  of  term  in  reference  to  right* 
affected  by  reversal  of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  940 
and  note;  also  1  W.  &  P.  224. 

As  to  bringing  in  new  parties,  see  ante  §  389  and  note. 

As  to  joinder  of  persons  liolding  as  tenants  in  cummnn,  etc.,  see 
Kerr's  Cve.  C.  C.  1'.  §  ;;s  t  ami  mite;  also  -l."  ('cut.  I  >ig.  col.  2789, 
§§  140-156. 

As  to  joinder  of  persons  severally  liable  upon  same  obligation, 
see  Kerr's  Cyc.  C.  C.  P.   §  383  and  note. 

As  to  joint  debtors — Proceedings  against,  see  Kerr's  Cyc.  C.  C. 
P  §§  989  et  seq.  and  notes;  also  37  Cent.  Dig.  col.  2401,  §  43. 
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As  to  judgment  against  partnership,  or  joint  debtors,  on  service 
of  process  on  one  only,  see  44   A.   D.    570-574. 

As  to  judgment  rendered  on  former  appeal  establishing  relative 
rights  of  parties  being  the  law  of  the  case,  see  Kerr's  Cyc.  C.  C. 
P.    §  577  and  note  par.   35. 

As  to  non-suit,  see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note;  also 
post  §  581,  note. 

Same — Before  trial,  see  17  Cent.  Dig.  col.  6  §  1-192. 

Same— During  trial— See  46  Cent.  Dig.  col.  1210,   §§  359-.375. 

As  to  proceedings  on  judgment  against  joint  debtors,  see  Kerr's 
Cyc.  C.  C.  P.  §§  989  et  seq.  and  notes. 

As  to  relieving  party  from  judgments,  orders,  etc.,  obtained 
through  mistake^  surprise,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  473 
and  note. 

As  to  service  on  one  defendant  out  of  several,  see  Kerr's  Cyc. 
C.   C.   P.    §  414  and  note. 

As  to  striking  out  party,  see  Kerr's  Cyc.  C.  C.  P.   §  473  and  note. 

As  to  substitution  of  parties,   see  ante  §  3S5  and  note. 

§  579.  JUDGMENT  MAY  BE  AGAINST  ONE  PARTY  AND 
ACTION  PROCEED  AS  TO  OTHERS.  In  an  action  against 
several  defendants,  the  court  may,  in  its  discretion,  render 
judgment  against  one  or  more  of  them,  leaving  the  action  to 
proceed  against  the  others,  whenever  a  several  judgment  is 
proper. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  146  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  section. — 103  C.  35,  36,  36  P.  1020  (construed):  i:!6C.  70.71. 
68  P.  323  (construed  and  applied);  136  C.  301,  302,  68  P.  817 
(construed  with  ante  §578);  150  C.  772,  774.  90  P.  118  (applied  in 
action  on  a  joint  and  several  contract) ;  2  C.  A.  400,  403,  84  P.  350 
(the  court  or  jury  may  find  against  one  or  more  of  several  defend- 
ants, but  there  must  be  a  finding  or  verdict  for  or  against  each 
defendant). 

Practice   Act    §  146.-6    C.    176,    183    (construed). 

As  to  bringing  in  new  parties,  see  Kerr's  Cyc.  C.  C.  P.  §  389 
and  note. 

As  to  effect  of  service  on  one  defendant  out  of  several,  see  Kerr's 
Cyc.   C.   C.   P.    §  414   and  note. 

As  to  joining  persons  severally  liable  on  same  in.strument,  see 
Kerr's  Cyc.   C.  C.   P.   §§  383,   989  and  notes. 

As  to  proceedings  upon  judgment  against  joint  debtors,  see  Kerr's 
Cyc.   C.  C.  P.   §§  989   et  seq.   and  notes. 

As  to  striking  out  party,  see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 
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§  580.  THE  KELIEF  TO  BE  AWARDED  TO  THE  P1.VIN- 
TIFF.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  which  he  shall  have  demanded  in 
his  complaint;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue. 

History:  Enacted  March  11,  1872,  re-enactment  of  §147  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  69  pars,  annotation. 

Code  section. — 53  C.  287,  288  (construed  and  applied):  'u  C. 
325,  326  (cited);  63  C.  105,  106  (construed);  65  C.  54.  55,  2  P.  735 
(cited);  65  C.  353,  4  P.  204  (construed):  (C.  Nov.  25,  1885).  8  P. 
G12,  613  (construed);  70  C.  326,  333,  11  P.  728,  731  (construed  and 
applied);  72  C.  248,  249,  1  A.  S.  51,  13  P.  655,  656  (construed  and 
applied) ;  75  C.  434,  441,  17  P.  442,  445  (erroneously  cited  as  §  530) : 
75  C.  519,  522,  17  P.  673,  674  (construed  with  §307  ante);  78  C.  34, 
40,  12  A.  S.  17,  20  P.  147,  150  (construed);  99  C.  57,  68,  33  P.  786 
(construed);   99   C.    240,    244,   33   P.    908    (construed  with    §426   ante); 

99  C.   416,   418,   37  A.   S.   67,   34  P.   102    (construed  with   §  426   ante) ; 

100  C.  623,  625,  35  P.  86  (construed);  105  C.  447,  453,  39  P.  61 
(construed  and  applied);  107  C.  243,  255  40  P.  -386  (cited  as  not 
applying) ;  110  C.  490,  492,  42  P.  962  (construed  with  §  578  ante) ; 
116  C.  318,  324,  48  P.  130  (cited  as  not  applying);  116  C.  375,  377, 
48  P.  325  (construed  and  applied);  117  C.  219,  220,  48  P.  1073 
(construed  and  applied);  120  C.  33,  43,  65  A.  S.  147,  -52  P.  122 
(construed  and  applied);  122  C.  395,  398,  55  P.  152  (construed 
and  applied);  125  C.  309,  312,  313,  57  P.  1012  (construed  and 
applied);  125  C.  556,  557,  558,  58  P.  178  (construed  and  applied): 
126  C.  330,  341,  342,  58  P.  826  (construed  and  applied);  126  C. 
418,  424,  58  P.  941,  59  P.  296  (construed  and  applied):  12s  C. 
313,  319,  60  P.  933  (construed);  129  C.  177,  179,  61  P.  936  (con- 
strued); 130  C.  401,  406,  62  P.  620  (construed);  131  C.  45,  48,  63 
P.  172  (construed);  132  C.  691,  697,  698,  64  P.  1091  (construed); 
133  C.  228,  230,  65  P.  400  (construed);  133  C.  489,  494,  65  P.  1044 
(construed);  136  C.  26,  29,  68  P.  321  (construed);  141  C.  360.  364, 
74  P.  1049,  1050  (construed  and  applied);  142  C.  59,  63,  75  P.  649 
(construed);  144  C.  64,  67,  77  P.  770  (construed);  144  C.  771.  775, 
78  P.  239  (construed  and  applied);  146  C.  3,  11,  79  P.  527  (con- 
strued); 146  C.  411,  416,  m  P.  517  (construed);  150  C.  99,  102,  88 
P.  267  (judgment  giving  relief  in  excess  of  that  specifically 
prayed  for  is  not  void);  1  C.  A.  390,  394,  82  P.  349  (relief  grant- 
able  in  action  to  quiet  title,  brought  by  owner  of  equitable  estate 
against   holder  of  legal   title). 

Practice  Act   §  147.— 11  C.   14,   19    (construed) ;   20  C.   91.   92   (con- 
strued);    28   C.    288.    294,    87   A.    D.    121    (construed);    32   C.    639.    650, 
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91,  A.  D.  602  (cited);  34  C.  79,  81  (construed  and  applied);  37  C. 
527,  528  (construed);  41  C.  253,  256  (construed);  50  C.  549,  552 
(erroneously  cited  as  §  157  Practice  Act) ;  117  C.  219,  220,  48  P.  1073 
(cited). 

As  to  demand  of  relief  in  complaint,  see  Kerr's  Cyc.  C.  C.  P. 
§  426    and    note. 

As  to  limitation  under  this  section  being  only  limitation  upon 
court  in  rendering  judgment  against  defendants  upon  joint  obli- 
gation,  see  Kerr's   Cyc.   C.   C.   P.    §  578   and  note  par.    6. 

§581.  ACTION  MAY  BE  DISMISSED  OR  NONSUIT  EN- 
TERED. An  action  may  be  dismissed,  or  a  judgment  of  non- 
suit entered,  in  the  following  cases: 

1.  By  the  plaintiff  himself,  by  written  request  to  the  clerk, 
filed  with  the  papers  in  the  case,  at  any  time  before  the 
trial,  upon  payment  of  his  costs;  provided,  a  counterclaim 
has  not  been  set  up,  or  affirmative  relief  sought  by  the  cross- 
complaint  or  answer  of  the  defendant.  If  a  provisional  rem- 
edy has  been  allowed,  the  undertaking  must  thereupon  be 
delivered  by  the  clerk  to  the  defendant,  who  may  have  his 
action  thereon; 

2.  Bj'  either  party,  upon  the  written  consent  of  the  other; 

3.  By  tlie  court,  wheu  either  party  fails  to  appear  on  the 
trial,  and  the  other  party  appears  and  asks  for  the  dis- 
missal; 

4.  By  the  court,  when,  upon  the  trial  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when  upon 
the  trial  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
jury. 

[Dismissals  to  be  entered  where.]  The  dismissals  men- 
tioned in  subdivisions  one  and  two  hereof  are  made  by  entry 
in  the  clerk's  register.  The  dismissals  mentioned  in  sub- 
divisions three,  four,  and  five  of  this  section  must  be  made 
by  orders  of  the  court  entered  upon  the  minutes  thereof, 
and  are  effective  for  all  purposes  when  so  entered;  but  the 
clerk  of  the  court  must  note  such  orders  in  his  register  of 
actions  in  the  case. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  148  of 
Practice  Act;  amended  February  28,  1878,  Code  Amdts.  1877-8,  p. 
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100;  March  10,  1885,  Stats,  and  Amdts.  1885,  p.  76;  March  19, 
1889,  Stats,  and  Amdts.  1889,  p.  398;  March  8,  1895,  Stats,  and 
Amdts.  1895,  p.  31;  March  9,  1897,  Stats,  and  Amdts.  1897,  p.  98: 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  143,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March   20,   1907,  Stats,  and  Amdts.  1907,  p.  711. 

See  Kerr's   Cyc.   C.   C.    P.   for   191   pars,   annotation. 

Co«le  .section. — 53  C.  31,  32  (subd.  1  construed);  53  C.  362,  370 
(subd.  5  construed):  53  C.  386,  388  (cited);  56  C.  582,  588  (con- 
strued) ;  58  C.  186,  190  (construed  with  post  §  582) ;  65  C.  96, 
97,  3  P.  131  (construed  and  applied);  65  C.  263,  266,  3  P.  878  (subd. 
1  construed):  66  C.  350,  4  P.  418,  5  P.  506  (subd.  1  construed); 
67  C.  589,  590,  8  P.  314,  315  (subd.  1  construed);  75  C.  563,  565, 
17  P.  685,  686  (subd.  6  construed);  76  C.  372.  373,  18  P.  385  (con- 
strued with  post  §  668) ;  77  C.  S3,  84,  19  P.  183,  184  (construed  and 
applied);  77  C.  326,  327,  19  P.  530  (construed);  77  C.  458,  459,  19 
P.  879  (subd.  6  construed);  82  C.  413,  415,  22  P.  1140  (subd.  1 
construed  and  applied);  90  C.  389,  391,  27  P.  301,  302  (construed 
and  applied);  91  C.  355,  356,  27  P.  670,  671  (construed);  93  C.  505, 
509,  511,  29  P.  121  (subd.  6  construed);  31  P.  257,  258  (subd.  6 
construed);  97  C.  422,  425,  32  P.  515  (subd.  6  construed);  99  C. 
336,    339,    33    P.    1098,    1099    (construed    with    other    sections);    99    C. 

383,  385,  33  P.  1125  (subd.  7  construed);  100  C.  511,  512,  35  P.  88 
(subd.  7  construed);  35  P.  1035  (subd.  7  construed);  102  C.  611, 
614,  36  P.  945  (construed);  104  C.  664,  667,  3S  P.  449  (subd.  2 
construed);  106  C.  56,  62,  39  P.  209  (subd.  1  construed);  110  C. 
226,  227,  42  P.  641  (subd.  6  construed  with  other  sections) ;  45 
P.  255,  256,  257  (subd.  6  construed);  113  C.  302,  303,  304,  306,  45  P. 
470  (subd.  7  construed);  113  C.  688,  692,  45  P.  983  (construed); 
115  C.  152.  155,  46  P.  904  (subd.  1  construed);  116  C.  660,  667. 
48  P.  800  (construed  and  applied);  118  C.  160,  221,  224,  50  P.  277 
(construed  in  dis.  op.);  119  C.  176,  177,  51  P.  183  (subd.  7  con- 
strued);   122    C.    383,    384.    55    P.    141    (subd.    3    construed);    123    C. 

384,  386,  55  P.  1060  (subd.  7  construed);  125  C.  213,  214,  57  P. 
886  (subd.  3  construed  with  other  sections) ;  125  C.  263,  264,  57 
P.  998  (subd.  1  construed) ;  125  C.  296,  299,  300  (subd.  7  construed 
and  applied,  but  erroneously  cited  as  §  531)  57  P.  1006,  1007  (cor- 
rect citation);  125  C.  388,  392,  58  P.  22  (cited);  126  C.  245,  247,  58 
P.  450  (subd.  7  construed);  126  C.  296,  298,  299,  300,  301,  58  P. 
704  (power  of  court  to  dismiss  action  of  quo  warranto,  independ- 
ently of  this  section,  for  want  of  prosecution);  126  C.  322,  324, 
58  P.  824  (subd.  6  construed);  126  C.  607,  609,  59  P.  125  (subd.  7 
construed);  127  C.  520,  523,  524,  59  P.  937  (cited);  128  C.  255,  256. 
60  P.  848  (subd.  7  construed);  129  C.  247,  250,  61  P.  1083  (con- 
strued with  post  §  582) ;  129  C.  670,  672,  62  P.  316  (subds.  2,  3,  5, 
and  6  cited);  132  C.  81,  82,  83,  64  P.  118  (subd.  7  construed);  132 
C.  432,  434,  435,  436,  64  P.  713  (construed  and  applied);  132  C. 
453,    455,    64    P.    713,    1071    (subd.    7    cited);    132    C.    507.    508.    64    P. 
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1080,  1081  (subd.  7  construed);  134  C.  60,  62,  66  P.  75  (subd.  1 
construed);  135  C.  666,  668,  672,  67  P.  1091  (subd.  1  construed K 
136  C.  313,  316,  68  P.  975  (construed  and  applied);  136  C.  552, 
553,  554,  555,  69  P.  299  (construed  and  applied);  137  C.  270,  271. 
272  (subd.  7  applied);  70  P.  88  (erroneously  cited  as  §582);  137 
C.  651,  657,  66  P.  216,  70  P.  732  (cited);  139  C.  90,  94,  72  P.  716 
(subd.  1  construed);  140  C.  33,  34,  73  P.  751  (construed);  140  C. 
172,  174,  73  P.  830  (subd.  5  construed);  140  C.  376,  377,  73  P.  1061 
(subd.  1  construed);  141  C.  4,  7,  9,  74  P.  352,  353  (subd.  7  con- 
strued); 141  C.  55,  74  P.  546  (construed);  141  C.  283,  284,  74  P. 
838  (subd.  1  construed) ;  141  C.  576,  578,  75  P.  172  (subd.  7  con- 
strued); 141  C.  653,  655,  657,  75  P.  315  (construed  with  ante  §§408, 
416);  144  C.  426,  427,  77  P.  1037  (construed);  144  C.  650,  655,  79 
P.  381  (construed);-  145  C.  565,  570,  79  P.  171  (subd.  1  construed); 
146  C.  745,  750,  81  P.  138  (subd.  7  construed);  147  C.  495,  502, 
82  P.  57,  59  (subd.  5  construed);  147  C.  604,  605,  82  P.  246  (con- 
strued); 148  C.  669,  672,  113  A.  S.  324.  84  P.  155  (subd.  7  con- 
strued with  §§353,  389  ante  and  applied);  148  C.  699,  84  P.  37 
(construed  and  applied);  149  C.  487,  492,  87  P.  13  (restriction, 
under  subd.  3,  as  to  dismissal  of  action);  149  C.  687,  693,  694,  695, 
87  P.  577  (subd.  7  applies  to  pending  actions  which  are  untried); 
150  C.  153,  155,  157,  158,  88  P.  718  (what  cannot  operate  as  a  dis- 
missal under  subd.  1);  152  C.  344,  347,  348,  92  P.  868,  869  (con- 
struction of  various  subdivisions,  showing  what  does  not  consti- 
tute a  mere  dismissal);  153  C.  179,  180,  94  P.  768,  769  (judgment 
of  dismissal,  under  §  6,  reversed  for  excusable  neglect  to  procure 
and  enter  judgment);  2  C.  A.  165,  166,  83  P.  172  (what  is  the  only 
limitation  upon  plaintiff's  right  to  dismiss);  2  C.  A.  220,  223,  83 
P.  282  (discretion  of  court  under  subd.  6) ;  3  C.  A.  124,  126,  127,  84 
P.  424  (subd.  7  applied);  3  C.  A.  448,  452,  86  P.  194  (subd.  7  applied 
in  action  to  determine  right  to  school  land);  5  C.  A.  581,  584,  90 
P.  1071  ("power  of  court  to  dismiss,  liow  limited);  5  C.  A.  740.  747, 
91  P.  416  (cited  with  §  582  to  point  that  judgment  on  pleadings 
is  judgment  on  merits);  6  C.  A.  537,  541,  92  P.  658  (judgment  of 
dismissal,  under  subd.  7,  for  inexcusable  delay,  was  sustained) ; 
115  F.  543,  549  (what  is  a  dismissal  under  subd.  2  of  this  section, 
and  not  a  judgment  on   the  merits   under   §  582). 

Practice  Act  §148.-13  C.  637  (construed);  18  C.  76,  77  (defini- 
tion of  "trial");  20  C.  92,  93  (cited);  22  C.  100,  102  (construed  and 
applied);  22  C.  463,  465  (construed);  25  C.  266,  276,  277  (construed 
with  §  149  Practice  Act) ;  28  C.  166,  168,  87  A.  D.  110  (construed) ; 
29  C.  147,  150,  87  A.  D.  164  (construed);  35  C.  296,  302  (con- 
strued in  dis.  op.);  47  C.  542,  546,  547,  548  (construed  with  §149 
Practice  Act) ;  126  C.  296,  299,  58  P.  704  (similarity  between  Prac- 
tice Act  and  Code);  135  C.  666.  668,  67  P.  1091  (was  substantially 
the   same  as   §  581   of   code). 

As  to  affirmative  relief  upon  counterclaim  where  defendant's 
demand  is  in  excess  of  plaintiff's  demand,  see  Kerr's  Cyc.  C.  C. 
P.    §  666   and  note;   43   Cent.   Dig.   col.   3288,    §  130. 
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As  to  counterclaim,  see  Kerr's  Cyc.  C.  C.  P.   §  438  and  note. 

As  to  counterclaim  not  allowed  against  counterclaim,  see  43 
Cent.    Dig.    col.    3029,    §  23. 

As   to   cross-complaint,   see  Kerr's   Cyc.   C.   C.   P.    §  442   and   note. 

As  to  dismissal  for  want  of  prosecution,  see  Kerr's  Cyc.  C.  C. 
P.   §  594   and  note. 

As  to  entry  of  judgment  in  judgment-hook,  mandatory  duty  of 
clerk,    see   Kerr's   Cyc.    C.    C.    P.    §  668   and   note. 

As  to  evidence  either  party  may  bring  on  trial,  see  Kerr'.s 
Cyc.    C.    C.    P.    §  594    and    note. 

As  to  judgment  on  pleadings,  see  Kerr's  Cyc.  C.  C.  P.  §  582  and 
note. 

As  to  nonsuit,  in  general,  see  ante  §  57S  and  note;  also  24  A.  D. 
620-624,   49  A.    S.    S31-833. 

Same — Compulsory    granting    of. — See    24    A.    D.    620. 

Same — Effect  of  as   res   judicata.— See   49  A.    S.   831. 

As  to  nunc  pro  tunc  entry  of  judgments,  see  4  A.  S.  828-834; 
1  Cent.  Dig.  col.  253,  §344;  col.  268,  §364  [e,  g] ;  col.  275,  §371 
[c];  col.  362,  §493  [b] ;  30  Cent.  Dig.  col.  704,  §§525-541;  5  W.  & 
P.   4868;   1-L.   567;   20  L.   143;   IS   PI.   &   Pr.    464. 

As  to  right  of  defendant  to  have  final  judgment  entered  ui)oii 
trial  where  plaintiff  does  not  appear,  and  M'here  no  proofs  are 
offered  in  plaintiff's  behalf,  see  Kerr's  Cyc.  C.  C.  P.  §  594  and 
note   par.    3. 

As  to  stipulations  by  attorney,  see  Kerr's  Cyc.  C.  C.  P.  §  2.S3 
note  pars.   197  et  seq. 

As  to  trial — Either  party  may  bring  on,  see  Kerr's  Cyc.  C.  C. 
P.    §  594    and    note. 

As  to  variance,  fatal  and  immaterial,  see  Kerr's  Cyc.  C.  C.  P. 
§§  469-471    and    notes. 

As  to  voluntary  appearance  of  defendant  equivalent  to  personal 
service  of  summons  and  copy  of  complaint  upon  him,  see  Kerr's 
Cyc.   C.    C.   P.    §  416   and  note. 


§581a.  DISMISSAL  FOR  FAILURE  TO  SERVE  SUM- 
HONS,  WHEX.  BY  COURT  OF  0W\  MOTIOX.  No  action 
heretofore  or  hereafter  commenced  shall  be  further  prose- 
cuted, and  no  further  proceedings  shall  be  had  therein,  and 
all  actions  heretofore  or  hereafter  commenced  must  be  dis- 
missed bj'  the  court  in  which  the  same  shall  have  been 
commenced,  on  its  own  motion,  or  on  motion  of  any  party 
interested  therein,  whether  named  in  the  complaint  as  a 
party  or  not,  unless  summons  shall  have  issued  within  one 
year,    and    all    such    actions    must    be    in    like    manner    dis- 
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missed,  unless  the  summons  shall  be  served  and  return 
thereon  made  within  three  years  after  the  commencement 
of  said  action. 

[Appearance  witlioiit  service — Prosecution.]  But  all  such 
actions  ma.y  be  prosecuted,  if  appearance  has  been  made  by 
the  defendant  or  defendants,  within  said  three  years  In  the 
same  manner  as  if  summons  had  been  issued  and  served; 
provided, 

[Exception  in  partition  and  conflicting  claims  to  property.] 
That,  except  in  actions  to  partition  or  to  recover  possession 
of,  or  to  enforce  a  lien  upon,  or  to  determine  conflicting 
claims  to,  real  or  personal  property,  no  dismissal  shall  be 
had  under  this  section  as  to  any  defendant  because  of  the 
failure  to  serve  summons  on  him  during  his  absence  from  the 
state,  or  while  he  has  secreted  himself  within  the  state  to 
prevent  the  service  of  summons  on  him. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
712,   Kerr's   Stats,   and  Amdts.    1906-7,   p.    446. 

§  582.     ALL  OTHER  JUDGMENTS  ARE  ON  THE  MERITS. 

In  all  cases  other  than  those  mentioned  in  the  last  two 
sections,  judgment  must  be   rendered   on  the  merits. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  149  of 
Practice  Act;  amended  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.    712,    Kerr's   Stats,   and   Amdts.    1906-7,  p.    447. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  .section. — 58  C.  186,  190  (construed  and  applied) ;  93  C.  505. 
509,  29  P.  121  (construed);  94  C.  465,  469,  29  P.  771  (referred  to); 
118  C.  160,  224,  50  P.  277  (construed  in  dis.  op.);  122  C.  383,  384, 
55  P.  141  (construed  with  §  581  ante) ;  125  C.  213,  214.  57  P.  886 
(cited) ;  126  C.  296,  299,  300,  58  P.  704  (construed  with  §  581  ante) ; 
129  C.  247,  250,  61  P.  1083  (construed  with  §  581  ante) ;  70  P.  88 
(erroneously  cited  for  §  581) ;  5  C.  A.  581,  584,  90  P.  1071,  1072  (action 
cannot  be  dismissed  without  vacating  order  permitting  intervention 
when);  5  C.  A.  740,  747,  91  P.  416  (judgment  on  pleadings  is  judg- 
ment on  merits). 

Practice  Act  §  149. — 25  C.  266,  277  (construed  and  applied);  35  C. 
296,  302  (cited  in  dis.  op.  with  §  148  Practice  Act,  §  581  ante);  47  C. 
542,  548  (construed  and  applied);  126  C.  296,  299,  58  P.  704  (same  as 
code  section). 
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As  to  award  by  arbitrators,  judgment  on,  see  Kerr's  Cyc.  C.  C.  P. 
§1286  and  note;  4  Cent.  Dig.  col.  424,  §§466-483;  2  Decen.  Dig.  p. 
1035,    §  84;   11  PI.   &  Pr.   1048. 

As  to  confession  of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  1132  et 
seq.    and   notes. 

As  to  discretion  of  court  on  motion  to  dismiss  action  for  want 
of  prosecution,   see  Kerr's  Cyc.   C.   C.  P.   §  581  and  note. 

As  to  intervention  not  permitted  after  judgment  rendered,  see 
Kerr's  Cyc.  C.  C.  P.  §  387  and  note. 

As  to  judgment  by  consent  not  coming  within  either  of  sub- 
<livisions  of  this  section  being  judgment  upon  merits,  see  Kerr's 
Cyc.  C.  C.  P.  §  581  and  note  par.  73. 

As  to  judgment  of  dismissal,  when  not  bar  to  subsequent  action, 
see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note. 

As  to  manner  of  giving  and  entering  judgment  in  general,  see 
Kerr's  Cyc.  C.  C.  P.  §§  664-675  and  notes. 

As  to  setting  aside  judgments,  etc.,  obtained  through  surprise, 
excusable  neglect,  see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 


§  583.  IHS3IISSAL  OF  ACTIONS.  The  court  may,  in  its  dis- 
cretion, dismiss  any  action  for  want  of  prosecution  on  motion 
of  the  defendant  and  after  due  notice  to  the  plaintiff,  when- 
ever plaintiff  has  failed  for  two  years  after  answer  filed  to 
bring  such  action  to  trial.  Any  action  heretofore  or  here- 
after commenced  shall  be  dismissed  by  the  court  in  which 
the  same  shall  have  been  commenced  or  to  which  it  may 
be  transferred  on  motion  of  the  defendant,  after  due,  notice 
to  plaintiff  or  by  the  court  on  its  own  motion,  unless  such 
action  is  brought  to  trial  within  five  years  after  the  defend- 
ant has  filed  his  answer,  except  where  the  parties  have  stipu- 
lated  in  writing  that  the  time  may  be  extended. 

Hlwtory:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p. 
244. 
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CHAPTER    II. 

JUDGMENT  UPON  FAILURE  TO  ANSWER. 

§  585.     In  what  cases  judgment  may  be  had  upon  the  failure  of 
the  defendant  to  answer. 

§  585.  IN  WHAT  CASES  JUDGMENT  MAT  BE  HAD  UPON 
THE  FAILURE  OF  THE  DEFENDANT  TO  ANSWER.  Judg- 
ment may  be  had,  if  the  defendant  fail  to  answer  the  com- 
plaint, as  follows: 

1.  Ill  an  action  arising  upon  contract  for  tlie  recorery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the  default 
of  the  defendant,  and  immediately  thereafter  enter  judgment 
for  the  amount  demanded  in  the  prayer  of  the  complaint, 
including  the  costs,  against  the  defendant,  or  against  one  or 
more  of  several  defendants  in  the  cases  provided  for  in 
section   four   hundred   and  fourteen; 

2.  [Time  for  filing  answer  in  otLer  cases.]  In  other  actions, 
if  no  answer  has  been  filed  with  the  clerk  of  the  court  within 
the  time  specified  in  the  summons,  or  such  further  time  as 
may  have  been  granted,  the  clerk  must  enter  the  default  of 
the  defendant;  and  thereafter  the  plaintiff  may  apply  to  the 
court  for  the  relief  demanded  in  the  complaint.  If  the  taking 
of  an  account,  or  the  proof  of  any  fact,  is  necessary,  to 
enable  the  court  to  give  judgment,  or  to  carry  the  judgment 
into  effect,  the  court  may  take  the  account  or  hear  the 
proof;  or  may,  in  its  discretion,  order  a  reference  for  that 
purpose.  And  where  the  action  is  for  the  recovery  of  damages, 
in  whole  or  in  part,  the  court  may  order  the  damages  to  be 
assessed  by  a  jury;  or  if,  to  determine  the  amount  of  dam- 
ages, the  examination  of  a  long  account  be  involved,  by 
a  reference  as  above  provided; 
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3.  [In  action  where  service  of  summons  is  by  publication; 
non-resident.]  In  actions  where  the  service  of  the  summons 
was  by  publication,  the  plaintiff,  upon  the  expiration  of  the 
time  for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment;  and  the 
court  must  thereupon  require  proof  to  be  made  of  the  demand 
mentioned  in  the  complaint;  and  if  the  defendant  be  not 
a  resident  of  the  state,  must  require  the  plaintiff,  or  his 
agent,  to  be  examined  on  oath,  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.  244;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  712, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   447. 

See  Kerr's  Cyc.   C.  C.  P.   for  45  pars,   annotation. 

Code  section. — 53  C.  253,  254  (construed);  64  C.  203,  204,  30  P. 
627  (construed);  68  C.  422,  425,  427,  428,  9  P.  727.  729  (construed  and 
applied  with  §§414-473  ante);  90  C.  504,  507,  27  P.  375,  376  (cited); 
103  C.  204,  207,  37  P.  218,  219  (cited  with  other  sections);  108  C. 
25,  30,  31,  41  P.  24  (subd.  1  construed);  111  C.  549,  551,  44  P.  237 
(subd.  1  construed) ;  55  P.  600  (plaintiff,  in  action  under  subd.  1, 
is  beyond  provision  of  statute  when);  136  C.  362,  363,  68  P.  1015 
(Construed);  136  C.  556,  557,  69  P.  291  (subd.  1  construed);  136  C. 
571,  574,  69  P.  220,  221  (construed);  137  C.  420,  427,  70  P.  299  (cited); 
144  C.  3,  4,  77  P.  662  (cited  with  §  414  ante);  150  C.  647,  649,  89  P. 
615  (evidence  not  required  when,  on  judgment  by  default);  3  C.  A. 
44,  46,  84  P.  214  (cited). 

Practice  Act  §  150.— 1  C.  94,  96  (citing-  Practice  Act  of  1850  §§  125, 
127,  128,  130);  4  C.  254,  256  (construed);  6  C.  155,  156  (cited);  7  C. 
443,  449,  450  (construed);  17  C.  564,  566  (construed);  28  C.  212,  214 
(construed);  32  C.  634,  635,  636,  91  A.  D.  598  (construed  and  applied); 
34  C.  25,  27  (construed);  68  C.  422,  427,  9  P.  727  (corresponds  with 
code  section). 

As  to  appeal  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  939  et  seq. 
and  notes. 

As  to  costs  included  In  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  1035 
and  note. 

As  to  fictitious  names  and  amendment  thereof,  see  Kerr's  Cyc. 
C.  C.  P.  §  474  and  note. 

As  to  judgments — By  confession,  see  Kerr's  Cyc.  C.  C.  P.  §  1132 
and  note. 
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Same — Dollars  and  cents  without  fractions,  computation  of  to  be 
in.— See  Kerr's  Pookot  Pol.  C.  §  3274. 

Same — Generally,  docketing,  satisfaction,  etc. — See  Kerr's  Cyc. 
C.  C.  P.  §§  664-675  and  notes. 

Same — Gold  coin,  to  he  in,  when. — See  Kerr's  Cyc.  C.  C.  P.  §  667 
and  note. 

Same — In  justices'  courts — By  default. — See  Kerr's  Cyc.  C.  C.  P. 
§  871    and   note. 

Same— Same— Other  than  by  default.— See  Kerr's  Cyc.  C.  C.  P. 
§  889  et  seq.  and  notes. 

Same— On  award.— See  Kerr's  Cyc.  C.  C.  P.  §1286  and  note;  also 
ante   §  581,   note. 

Same— On  pleadings.— See  Kerr's  Cyc.  C.  C.  P.  §  582  and  note. 

Same— Void,  setting  aside,  etc.— See  Kerr's  Cyc.  C.  C.  P.  §  473  and 
note. 

As  to  publication  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §  412 
and  note. 

As  to  service  of  summons,  validity  of,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.  §  411  and  note. 

As  to  waiver  of  objections  by  failure  to  demur  or  answer,  see 
Kerr's  Cyc.  C.  C.  P.  §  434  and  note. 

As  to  when  action  is  pending,  see  Kerr's  Cyc.  C.  C.  P.  §  1049 
and  note. 
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CHAPTER    III. 

ISSUES  —  THE     MODE     OF     TRIAL     AND     POSTPONEMENTS. 

S  588.     Issue  defined,   and   the  different  kinds. 

S  589.     Issue  of  law,  liow  raised. 

5  590.     Issue  of  fact,  how  raised. 

§  591.     Issue  of  law,  how  tried. 

§  592.  Issue  of  fact,  how  tried.  When  issues  botli  of  law  and 
fact,  the  former  to  be  first  disposed  of. 

§  593.  Clerk  must  enter  causes  on  the  calendar,  to  remain 
until    disposed    of. 

S  594.     Parties  may   bring   issue  to   trial. 

S  595.  Motion  to  postpone  a  trial  for  absence  of  testimony, 
requisites  of. 

§  596.  In  cases  of  adjournment  a  party  may  liave  the  testi- 
mony  of  any   witness   taken. 

§588.    ISSUE  DEFIINED,  AND  THE  DIFFERENT  KINDS. 

Issues  arise  upon  the  pleadings  when  a  fact  or  conclusion 
of  law  is  maintained  by  the  one  party  and  is  controverted  by 
the  other.     They  are  of  two  kinds; 

1.  Of  law;   and, 

2.  Of   fact. 

History:  Enacted  March  11,  1872,  founded  upon  §  151  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  144,  act  held  unconstitutional,  see  his- 
tory, §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

88  C.  221,  227.  26  P.  80,  82  (cited  with  other  sections):  SS  C. 
.302,  315,  26  P.  178.  532,  533  (cited  with  §  656  post);  93  C.  614.  610.  29 
P.  235.  237  (construed);  120  C.  33,  37,  65  A.  S.  147,  52  P.  122  (cited 
with  §  590  post) ;  132  C.  9,  11,  64  P.  95  (cited  with  other  sections) ; 
135  C.  666,  669,  67  P.  1091  (cited  with  §  591  post);  152  C.  261,  269.  92 
P.  481  (general  rule  as  to  motion  for  new  trial  in  all  trials  where 
an  issue  of  fact  is  involved  and  determined). 

As  to  issues  in  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P.  §  878  et 
seq.  and  notes. 

As  to  issue  of  fact,  see  Kerr's  Cyc.  C.  C.  P.  §  590  and  note. 

As  to  issue  of  law,  trial  of,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §5  r)89, 
591  and  notes. 
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As  to  new  trial,  re-examination  of  issue  of  fact,  see  Kerr's  Cyc. 
C.  C.  P.  §  656  and  note. 

As  to  trial  of  issue  of  fact,  see  Kerr's  Cyc.  C.  C.  P.  §  .592  and 
note. 

§589.  ISSUE  OF  LAW,  HOW  RAISED.  An  issue  of  law 
arises  upon  a  demurrer  to  the  complaint  or  answer,  or  to 
some  part  thereof. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  ]52  of 
Practice  Act  as  amended  in   1854. 

See  Kerr's   Cyc.    C.    C.    P.    for  2   par.s.    annotation. 

Code  section.— 88  C.  221,  227,  26  P.  80,  82  (cited  with  otlier 
sections). 

Practice  Act  §  15::. — 1  C.  333,  334,  335  (citing  various  sections  of 
the  Practice  Act  of  1850). 

As  to  trial  of  issue  of  law,  see  Kerr's  Cyc.  C.  C.  P.  §  591  and  note. 

§  590.  ISSUE  OF  FACT,  HOW  RAISED.  An  issue  of  fact 
arises: 

1.  Upon  a  material  aHegatiou  in  the  complaint  controverted 
by   the   answer;    and, 

2.  Upon  new  matters  in  tlie  answer,  except  an  issue  of 
law  is  joined  thereon. 

History:  Enacted  IMarch  11,  1872,  re-enactment  of  §  153  of 
Practice  Act  as  amended  in  1854. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  section 88    C.    221,    227.     26    P.    80.    82    (cited    with    other 

sections);  99  C.  265,  270,  33  P.  1103  (cited  with  §  656  post);  108  C.  450, 
455,  41  P.  483,  42  P.  479  (cited  with  §  633  post) ;  (C.  Dec.  9,  1897,  51  P. 
190,  193  (construed);  120  C.  33,  37,  65  A.  S.  147,  52  P.  122  (cited  with 
§  588  ante);  124  C.  212,  215,  71  A.  S.  46,  56  P.  1026  (cited  with  §  462 
ante);  125  C.  15,  16,  57  P.  667  (cited  with  §656  post);  125  C.  201, 
204.  57  P.  892  (cited  with  other  sections);  132  C.  9,  11,  64  P.  95  cited 
with  §  588  ante). 

Practice  Act   §  153.— 41   C.  393,   404    (cited). 

As  to  issue  arising  by  implication  of  law.  from  new  matter 
alleged  in  answer,  see  Kerr's  Cyc.  C.  C.  P.  §  588  and  note  par.  4. 

As  to  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  656  and  note. 

As  to  trial  of  issue  of  fact,  see  Kerr's  Cyc.  C.  C.  P.  §  592  and  note. 

§591.  ISSUE  OF  LAW,  HOW  TRIED.  An  issue  of  law 
must  be  tried  by  the  court,  unless  it  is  referred  upon  consent. 
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HiNt<»ry:  Enacted  March  11,  1872,  re-enactment  of  S  154  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

135  C.  666,  669,  67  P.  1091  (construed);  1  C.  A.  130,  135,  81  P.  1033 
(construed  with  §§  592  and  976;  expression  "action  must  be  tried 
anew  in  the  superior  court"  applies  equally  to  issues  of  law  as  of 
fact). 

As  to  dismissal  of  action  before  trial,  generally,  see  Keri-'s  Cyc. 
C.   C.  P.   §  581  and  note;  also  "dismissal"  in  note  to   §  578  ante. 

As  to  trial  by  court,  generally,  see  iCerr's  Cyc.  C.  C.  P.  §§  631 
et  seq.  and  notes. 


§592.  ISSIK  OF  FAIT,  HOAV  TRIED.  WHEN  ISSUES 
JJOTH  OF  LAW  AND  FACT,  THE  FORMER  TO  BE  FIRST 
DISPOSED  OF.  In  actions  for  the  recovery  of  specific  real 
or  personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is  ordered, 
as  provided  in  this  code.  AVhere  in  these  cases  there  are 
issues  both  of  law  and  fact,  the  issue  of  law  raiist  be  first  dis- 
l>osod  of.  In  other  cases,  issues  of  fact  must  be  tried  by  tlie 
court,  subject  to  its  power  to  order  any  such  issue  to  be 
tried  by  a  jury,  or  to  be  referred  to  a  referee,  as  provided 
in  this  code. 

History:  Enacted  March  11,  1872.  re-enactment  of  S155  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p. 
310. 

See  Kerr's  Cyc.   C.   C.  P.  for  35  pars,   annotation. 

Code  section.— 50  C.  505,  506  (construed);  64  C.  54,  56.  28  P.  ll.i 
(construed  and  applied);  64  C.  472,  473,  2  P.  244  (construed  and 
applied);  68  C.  262,  264.  9  P.  149,  150  (construed);  88  C.  179.  183,  25 
P.  1119.  1120  (construed);  89  C.  597,  598,  27  P.  66,  67  (construed); 
31  P.  367,  368  (construed  with  other  sections);  104  C.  286.  288,  37  P. 
934  (construed);  104  C.  369,  372.  36  P.  93,  38  P.  43  (construed);  109 
C.  437,  444,  42  P.  557,  558  (construed);  120  C.  515,  52  P.  816  f applied 
without  citation);  127  C.  197,  201,  59  P.  589  (construed);  128  C.  521, 
523,  61  P.  76  (construed);  130  C.  516,  521,  62  P.  934  (construed); 
144  C.  542.  546,  78  P.  7  (construed);  146  C.  <11,  420,  80  P.  517  (con- 
strued and  applied) ;  1  C.  A.  130.  135,  81  P.  1033  (construed  with 
§§  591  and  976;  expression  "action  must  be  tried  anew  in  the  superior 
court"  applies  equally  to  issues  of  law  as  of  fact);   87  P.   402,   403 
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Cit  is  not  error  to  deny  defendant's  demand  for  a  jury  in  an  equity 
case). 

Practice  Act  §  155.— 1  C.  336,  337  (citing  §  136  Practice  Act  of 
1850). 

As  to  conduct  of  trial,  see  Kerr's  Cyc.  C.  C.  P.  §§  607-619  and 
notes. 

As  to  jury  trial,  see  Kerr's  Cyc.  C.  C.  P.   §§  600-628  and  notes. 

Same— Waiver  of.— See  Kerr's  Cyc.  C.   C.  P.   §  631  and  note. 

As  to  new  trial,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  656  et  seq. 
and  notes. 

As  to  references,  see  Kerr's  Cyc.  C.  C.  P.  S§  63cS-645  and  notes. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  §§  631-636  and  notes. 

As  to  trial  by  referees,  see  Kerr's  Cyc.  C.  C.  P.  §§  638  et  seq. 
and  notes. 

As  to  trial  by  jury— Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  600-628 
and  notes. 

As  to  trial  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  646  et  seq. 
and  notes. 

As  to  trial  of  actions  for  obtaining  possession  of  real  property, 
see  Kerr's  Cyc.  C.  C.  P.  §  1171  and  note. 

As  to  waiver  of  trial  by  jury,  see  Kerr's  Cyc.  C.  C.  P.  §  631  and 
note. 

Same — In  justices'  courts. — See  Kerr's  Cyc.  C.  C.  P.  §  883  and 
note. 

§593.  CLEKK  MUST  ENTER  CAUSES  0>  THE  CALEN- 
DAR,  TO  REMAIN  UNTIL  DISPOSED  OF.  The  clerk  must 
enter  causes  upon  the  calendar  of  the  court  according  to 
the  date  of  issue.  Causes  once  placed  on  the  calendar  must 
remain  upon  the  calendar  until  finally  disposed  of;  provided, 
that  causes  may  be  dropped  from  the  calendar  by  consent 
of  parties,  and  may  be  again  restored  upon  notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  156  of 
Practice  Act:  amended  Marcli  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.   5. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Practice  Act  §  156.— 48  C.  409,  425   (cited). 

As  to  abolition  of  terms  of  court,  see  Const.  1879,  art.  VI,  §  5; 
Hen.  G.  L.,  p.  Ixxvi. 

As  to  discretion  of  court  to  make  payment  of  costs  condition  of 
granting  continuance,  see  Kerr's  Cyc.  C.  C.  P.  §  1029  and  note. 

As  to  issue,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  588  and  note. 

As  to  mailing  notice  of  time  set  for  trial,  see  Kerr's  Cyc.  C.  C.  P. 
§  1013  and  note. 
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As   to   mandamus    to   compel  performance   of  duty   of  clerk,    etc., 
see  Kerr's  Cyo.  C.  C.  P.   §  1085  and  note. 


§594.  PAKTIES  MAY  BKINt}  ISSUE  TO  TRIAL.  Either 
party  may  bring  an  issue  to  trial  or  to  a  hearing,  and  in  the 
absence  of  the  adverse  party,  unless  the  court,  for  good 
cause,  otherwise  direct,  may  proceed  with  his  case,  and  take 
a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the 
case  may  require;  provided,  however,  if  the  issue  to  be 
tried  is  an  issue  of  fact,  proof  must  first  be  made  to  the 
satisfaction  of  the  court  that  the  adverse  party  has  had  five 
days'  notice   of  such  trial. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  157  of 
Practice  Act;  amended  February  14,  1899,  Stats,  and  Amdts. 
1899,  p.  5. 

See  Kerr's  Cyc.  C  C.  P.  for  12  pars,  annotation. 

Code  .section.— 83  C.  225,  230,  23  P.  312,  313  (construed  and 
applied) ;  101  C.  175,  178,  35  P.  636  (construed  with  §  595  post) ; 
125  C.  213,  214,  57  P.  886  (construed  and  applied);  129  C.  681,  685, 
62  P.  313  (construed);  133  C.  416,  419.  65  P.  873  (construed);  146 
C.  212,  214,  79  P.  870  (construed);  149  C.  487,  491,  492,  87  P.  IP. 
(construed  with  §  581,  subd.  3,  showing  prerequisites  to  dismissal  of 
action  for  failure  of  plaintiff  to  appear  on  trial) ;  1  C.  A.  130,  132. 
81  P.  1033  (referred  to) ;  5  C.  A.  581,  585,  90  P.  1071  (required  notice 
must  be  given  unless  waived). 

Practice  Act  §  157. — 50  C.  549,  552  (erroneously  cited  for  §  147 
Practice  Act). 

As  to  dismissal,  see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note;  also 
ante  §  578,  note. 

As  to  relief  from  judgment,  through  mistake,  surprise,  excusable 
neglect,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 

As  to  jury  trial— Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  600-628 
and  notes. 

Same— Right  of  in  civil  cases.— See  31  Cent.  Dig.  col.  181,  §§  14- 
242;  A.  C.  703;  3  A.  C.  248;  1043;  5  A.  C.  640;  15  L.  287,  441,  614;  24 
J  J.  806;  25  L.  67;  28  L.  819;  60  L.  236; 

Same — Same — In  equity  case. — See  1  L.  480. 

Same — Waiver  of,  see  Kerr's  Cyc.  C.  C.  P.  §  631  and  note. 

As  to  trial  jury,  see  post  §  600,  note. 

As  to  reference,  see  Kerr's  Cyc.  C.  C.  P.  §§  638-645  and  notes. 

As  to  surprise  as  ground  for  new  trial,  see  Kerr's  Cyc.  C.  C.  P. 
§  657  and  note. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  S§  631-636  and  note. 

439 


8S595,  59G  CODK    OF   CIVII.   VROCFAiX'nK.   [Pt.  ir,  Tit.VIII. 

§696.  MOTION  TO  POSTPONE  A  TRIAL  FOR  ABSENCE 
OF  TESTIMONY,  REOUISITES  OF.  A  motion  to  postpone 
a  trial  on  tlie  f^round  of  the  absence  of  evidence  can  only  be 
made  upon  affidavit  showing  the  materiality  of  the  evidence 
expected  to  be  obtained,  and  that  due  diligence  has  been 
used   to  procure  it. 

A  trial  shall  be  postponed  wben  it  appears  to  the  court 
that  the  attorney  of  record,  party,  or  principal  witness  is 
actually  engaged  in  attendance  upon  a  session  of  the  legis- 
lature of  this  state  as  a  member  thereof. 

The  court  may  require  the  moving  party,  where  applica- 
tion is  made  on  account  of  the  absence  of  a  material  wit- 
ness, to  state  upon  affidavit  the  evidence  which  he  expects 
to  obtain;  and  if  the  adverse  party  thereupon  admits  that 
such  evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  must  not  be  postponed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  158  of 
Practice  Act;  amended  March  2,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  1. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

55  C.  49,  51  (construed);  76  C.  328,  342,  19  P.  161,  167  (cited);  85  C. 
304,  307,  24  P.  639,  640  (construed);  31  P.  1123,  1124  (construed);  101 
C.  175,  178,  35  P.  636  (construed  with  §  594  ante);  113  C.  286,  287,  45 
P.  328  (construed);  145  C.  144,  151,  78  P.  540  (cited). 

As  to  costs  on  continuance,  see  Kerr's  Cyc.  C.  C.  P.  §  1029  and 
note. 

As  to  court's  duty  to  regard  consequences  of  dismissal,  see 
Kerr's  Cyc.  C.  C.  P.  §  594  and  note  par.  5. 

§596.  IN  CASES  OF  ADJOURNMENT  A  PARTY  MAY 
HAVE  THE  TESTIMONY  OF  ANY  WITNESS  TAKEN.  The 

party  obtaining  a  postponement  of  a  trial  in  any  court  of 
record  must,  if  required  by  the  adverse  party,  consent  that 
the  testimony  of  any  witness  of  such  adverse  party,  who 
is  in  attendance,  be  then  taken  by  deposition  before  a  judge 
or  clerk  of  the  court  in  which  the  case  is  pending,  or  before 
such  notary  public  as  the  court  may  indicate,  which  must 
accordingly   be   done;    and   the   testimony   so   taken   may   be 
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read  on  the  trial,  with  the  same  effect,  and   subject  to  the 
same  objections,   as   if  the   witnesses  were  produced. 

History:     Enacted    Marcli    11,    1872,    re-enactment    of    §  664    of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  par.  annotation. 
84  C.   221,   225,   23  P.    1037,   1038   (construed). 

As  to  depositions   taken  in  this  state,   how  used,   etc.,   see  Kerr's 
Cyc.  C.  C.  P.  §§  2019-2021,  2031-2038  and  notes. 


CHAPTER    IV. 

TRIAL  BY   JURY. 

Article  I.     Formation   of  Jury,   S§  600-604. 

n.     Conduct   of   the   Trial,    §§  60T-G19. 
III.      The  Verdict,   §§  624-628. 

ARTICLE     I. 

FORMATION    OF    THE    JURY. 

§  600.     Jury,   how   drawn. 

§  601.     Challenges.       Each    party    entitled    to    four    peremptory 

challenges, 
i  602.     Grounds   of  challenge. 
§  603.     Challenges,    how    tried. 
§  604.     Jury    to   he   sworn. 

§600.  jntY,  HO>V  DRAW\.  When  the  action  is  called 
for  trial  by  jury,  the  clerk  must  draw  from  the  trial  jury 
box  of  the  court  the  ballots  containing  the  names  of  the 
jurors,  until  the  jury  is  completed,  or  the  ballots  are 
exhausted. 

History:  Enacted  March  11,  1872,  founded  upon  §  1.59  of  Prac- 
tice Act. 

Practice  Act  §  15».— 37  C.  676,  678,  679,  689,  690  (construed  with 
§160  Practice  Act);  4;-)  C.  323.  330  (construed  with  §160  Practice 
Act). 

As  to  drawing  jurors,  st^f*  Kerr's  Cyi-.  C.  C  P.  §S  21  l-2Jii  ami 
notes. 

Trial  jury — As  to  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  190-254 
and  notes;  as  to  the  conduct  of  the  trial,  see  Kerr's  Cyc.  C.  C.  P. 
§  607  and  note. 
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Same— Exemptions  and  excuses,  see  Kerr's  Cyc.  C.  C.  P.  §§  200-202 
and  notes. 

Same— Impaneling  of,  see  Kerr's  Cyc.  C.  C.  P.  §  246  and  note. 

Same— Jury  box,   see  Kerr's  Cyc.   C.  C.   P.    §  246  and  note. 

Same— Right  to  trial  by  jury,  see  Kerr's  Cyc.   C.   C.   P.   §  592  and 
note. 

Same — Selecting  and   returning  jurors,    see   Kerr's   Cyc.    C.    C.    P. 
§§  204-211  and  notes. 

Same — Summoning  jurors,  see  Kerr's  Cyc.  C.  C.  P.   §§  22.5-228  and 
notes. 

Same — Time    of    exercising    peremptory    challenge    to    juror,    see 
Kerr's  Cyc.  C.  C.  P.  §  601  and  note. 

Same — ^Verdict   of.— See   Kerr's    Cyc.    C.    C.    P.    §  624    et   sey.    and 
notes. 

Same — Waiver  of. — See  Kerr's  Cyc.  C.  C.  P.   §  631  and  note. 

Same— What  constitutes  jury.— See  Kerr's  Cyc.  C.  C.  P.  §§  190-195 
and  notes. 

.Same — Who   are  competent   to   serve   as   jurors. — ^See   Kerr's   Cyc. 
C.  C.  P.  §§  198,  199  and  notes. 


§601.  CHALLENGES.  EACH  PARTY  ENTITLED  TO 
FOUR  PEREMPTORY  CHALLENGES.  Either  party  may 
challenge  the  jurors,  but  where  there  are  several  parties  on 
either  side,  they  must  join  in  a  challenge  before  it  can  be 
made.  The  challenges  are  to  individual  jurors,  and  are  either 
peremptory  or  for  cause.  Each  party  is  entitled  to  four  per- 
emptory challenges.  If  no  peremptory  challenges  are  taken 
until  the  panel  is  full,  they  must  be  taken  by  the  parties 
alternately,  commencing  with  the  plaintiff. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  161  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
310. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

78  C.  118,  120,  123,  20  P.  297,  300  (construed);  110  C.  414,  416.  42 
P.  909  (construed);  138  C.  163,  165,  71  P.  81  (construed);  1  C.  A. 
175,  182,  81  P.  972,  975  (applied);  1  C.  A.  566,  573,  82  P.  691 
(challenge  for  cause,   when   allowable). 

As  to  challenge  for  cause,  see  Kerr's  Cyc.  C.  C.  P.  §  602  and  note. 

Same — Peremptory  challenge  to  jurors,  see  41  A.  D.  463. 

Same — Same — Treatment  of  challenges  to  jury  and  jurors,  see 
Kerr's  Cyc.  Pen.  Code,  §§  1055-1089  and  notes. 
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§603.  GROUNDS  OF  CHALLENGE.  Challenges  for  cause 
may  be  taken  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescril)ecl  by  this 
code  to  render  a  person  competent  as  a  juror: 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party,  or  to  an  officer  of  a  corporation,  which  is  a  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent,  or 
debtor  and  creditor,  to  either  party,  or  to  an  officer  of  a  cor- 
poration which  is  a  party,  or  being  a  member  of  the  family 
of  either  party;  or  a  partner  in  business  with  either  party; 
or  surety  on  any  bond  or  obligation  for  either  party,  or  be- 
ing the  holder  of  bonds  or  shares  of  the  capital  stock  of  a 
corporation  which  is  a  party. 

4.  Having  served  as  a  juror  in  a  civil  action  or  been  a  wit- 
ness on  a  previous  trial  between  the  same  parties,  for  the 
same  cause  of  action;  or  having  served  as  a  juror  within  one 
year  previously  in  any  civil  action  or  proceeding  in  which 
either  party  was  plaintiff  or  defendant. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  ac- 
tion, or  in  the  main  question  involved  in  the  action,  except 
his  interest  as  a  member  or  citizen  of  a  municipal  corpora- 
tion. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits 
of  the  action  founded  upon  knowledge  of  its  material  facts 
or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmity  against  or  bias  to  either  party. 

8.  That  he  is  a  party  to  an  action  pending  in  the  court  for 
which  he  is  drawn  and  which  action  is  set  for  trial  before 
the  panel  of  which  he  is  a  member. 

IliHtory:  Enacted  March  11,  1872,  re-enactment  of  §  1G2  of 
Practice  Act  as  amended  in  1860;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  310;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  145,  act  held  unconsti- 
tutional, see  history  §5  ante:  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  713,  Kerr's  Stats,  and  Amdts.  1900-7.  p. 
448;   April    23,   1909,  Stats,   and  Amdts.    1909,   ch.   715. 

443 


SS  0.03,604  CODE   OF   CIVIL   PROCRDTTRK.  [Pt.  II,  Tit .VIH. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

Code  section.— 119  C.  620,  621  (subd.  4  construed — erroneously 
cited  as  §  302),  51  P.  957  (correct  citation);  121  C.  102,  107,  66  A.  S. 
22,  53  P.  434,  41  L.  762  (subd.  5  referred  to);  124  C.  311.  314,  57  P.  66 
(subd.  7  construed  and  applied);  130  C.  105,  107,  108,  62  P.  738,  742. 
75  P.  326  (subd.  3  construed) ;  146  C.  421,  422,  425,  80  P.  618  (subd.  7 
applied);  149  C.  310,  117  A.  S.  130,  86  P.  710  (subd.  7  applied);  1 
C.  A.  576,  581,  82  P.  972  (referred  to). 

Practice  Act  §  162.— 12  C.  483,  492   (applied). 

As  to  alienage  as  ground  of  challenge,  see  1  A.  D.  638,  31  Cent. 
Dig.  col.   428,   §  252. 

As  to  challenge  to  juror,  see  9  A.  D.  81;  21  A.  D.  153;  47  A.  D. 
278;  31  Cent.  Dig.  col.  680,   §§  497-540. 

As  to  discharge  of  jurors  for  incapacity,  unfitness  ur  impro- 
priety,  if  accepted  jurors,  see   1  A.  S.   522. 

As  to  disqualification  of  juror  for  bias,  see  9  A.  S.  744;  31  Cent. 
Dig.  col.  607,  §§  431-437;  4  A.  C.  783. 

As  to  personal  knowledge  of  facts  to  be  proved  as  affecting  com- 
petency of  jurors,  see  63  L.  807. 

As  to  preconceived  opinion  of  juror  as  ground  for  challenge,  see 
49  A.  D.  345.     31  Cent.  Dig.  col.  614,  §§  438-479. 

As  to  qualifications  and  exemptions  of  jurors,  see  Kerr's  Cyc. 
C.  C.  P.  §§  198-202  and  notes. 

As  to  rejecting  and  excusing  jurors  by  court  without  challenge 
for  sickness,  etc.,  see  1  A.  S.  519;  31  Cent.  Dig.  col.  569,   §§384-390. 

As  to  waiver  of  exceptions  to  juror  known  before  trial,  see  22 
A.  D.  388. 

As  to  want  of  knowledge  of  English  as  ground  for  challenge  to 
juror,  see  35  A.  R.  738. 

For  full  treatment  of  challenges  to  jury  and  jurors,  see  Kerr's 
Cyc.  Pen.  C.  §§  1055-1089  and  notes. 


§  603.  CHALLENGES,  HOW  TRIED.  Challenges  for  cause 
must  be  tried  by  the  court.  The  juror  challenged  and  any 
other  person  may  be  examined  as  a  witness  on  the  trial  of 
the   challenge. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  1G3  of 
Practice  Act. 

As  to  trial  of  challenges,  see  Kerr's  Cyc.  Pen.  C.  §§  107S.  1082  and 
notes;  also  23  A.  D.  128. 

§  604.  JURY  TO  BE  SWORIV.  As  soon  as  the  jury  is  com- 
pleted, an  oath  must  be  administered  to  the  jurors,  in  sub- 
stance, that  they  and  each  of  them  will  well  and  truly  try 
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the   matter   in    issue   between   ,    the    plaintiff,    and   , 

defendant,   and   a   true  verdict   render   according   to   the  evi- 
dence. 

Historj-!  Enacted  March  11,  1872.  re-enactment  of  SlfiO  of 
Practice  Act. 

See  Kerr's   Cyc.   C.   C.  P.   for  2  pars,   annotation. 

Code  Nection. — 144  C.  748,   756,  78  P.   284   (cited  in  dis.  op.). 

Practice  Act  §  1«0.— 37  C.  676,  689,  690  (construed  with  §  159 
Practice  Act);  45  C.  323,  330  (construed  with  §  l.'>9  Practice  Act): 
144   C.   748,   756,   78  P.   284   (oath  of  jurors). 

As  to  administration  of  oaths,  generfilly,  see  Kerr's  Cyc.  C  C.  P. 
§§  2093-2097;    and   notes. 

As  to  construction  of  Practice  Act  §  160  witli  I'ractice  Act  §  ir)9. 
see  Kerr's  Cyc.  C.  C.  P.  §  60  and  note. 

As  to  failure  of  record  to  show  jury  sworn  being  a  ground  for 
reversal,   see  8  A.  C.   750. 


ARTICLE    II. 

CONDUCT   OF   THE    TRIAL. 

§  607.     Order  of  proceedings   on   trial. 

S  608.     Charge    to    tlie    jury.      Court    must    furnish,    in    writing, 

upon   request,   the  points  of  law  contained  therein. 
§  609.     Spepial    instructions. 
§  610.     View   by  jury   of   the  premises. 
§  611.     Admonition   when   jury  permitted  to  separate. 
§  612.     Jury   may  take  with    tliem   certain   papers. 
§613.     Deliberation    of  jury,   how   conducted. 
§  614.     May   come    into   court   for    further    instructions. 
§  615.     Proceedings  in  case  a   juror  becomes  sick. 
§  616.     When  prevented   from   giving  verdict,   the  cause   may  be 

again   tried. 
§  617.     While  jury  are  absent,  court  may  adjourn   from   time   to 

time.     Sealed  verdict. 
§  618.     Verdict,   how   declared.      Form    of.      Polling   tlie  jury. 
§619.     Proceedings  when   verdict  is  informal. 

§607.  ORDER  OF  rilOCEEDINGS  0>  TRIAL.  When  the 
jury  has  been  sworn,  the  trial  must  proceed  in  the  follow- 
ing order,  unless  the  judge,  for  special  reasons,  otherwise 
directs: 
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1.  The  plaintiff,  after  statins  the  issue  and  his  case,  must 
produce  the  evidence  on  his  part; 

2.  Tlic  defendant  may  then  open  liis  defense,  and  offer  his 
evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  evi- 
dence only,  unless  the  court,  for  good  reason,  in  furtherance 
of  justice,  permit  them  to  offer  evidence  upon  their  original 
case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side  or  on  both  sides  without  argu- 
ment, the  plaintiff  must  commence  and  may  conclude  the 
argument; 

5.  If  several  defendants,  having  separate  defenses,  appear 
by  different  counsel,  the  court  must  determine  their  relative 
order   in  the   evidence   and   argument; 

6.  The  court  may  then  charge  the  jury. 

History:     Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

67  C.  444,  445.  7  P.  906  (construed);  94  C.  128,  130,  29  P.  489 
(applied);  140  C.  414,  420,  428,  429,  430,  438,  73  P.  1070,  74  P.  441 
(construed);  148  C.  90,  95,  82  P.  666,  668  (cited);  14S  C.  397,  400,  S3 
P.  434  (referred  to);  2  C.  A.  24,  29,  82  P.  1122  (right  to  open  and 
close  argument  where  ownership  of  land  is  admitted  by  defendant) ; 
5  C.  A.  68,  76,  89  P.  840  (order  of  proof). 

As  to  absence  of  judge  during  trial,  see  2  A.  C.  8;  4  L.  569. 

As  to  admissions  affecting  burden  of  proof,  see  61  L.  513. 

As  to  bringing  on  trial — Either  party  may,  see  Kerr's  Cyc.  C.  C. 
P.  §  594  and  note. 

As  to  charge  to  jury,  see  Kerr's  Cyc.  C.  C.  P.  §§  60S,  609  and 
notes;  74  A.  D.  241;  9  L.  703;  10  L.  741;  13  L.  272. 

As  to  conduct  of  trial — Generally,  see  2  Obiter  Dig.  866-878. 

As  to  continuance — Discretionary  power  to  grant,  see  74  A.  D. 
141-151. 

As  to  directing  a  verdict,  see  2  L.  340;  4  L.  776. 

Same — Effect  of  request  by  both  parties  for  direction  of  verdict. — 
See  6  A.   C.   545. 

As  to  effect  of  admission  to  change  burden  of  proof  and  right  to 
open  and  close,  see  61  L.  513. 

As  to  evidence — Admissibility  of,  question  for  court,  see  Kerr's 
Cyc.  C.  C.  P.  §  2102  and  note. 

Same — Allegations  required  to  be  proved,  material  ones  only,  see 
Kerr's  Cyc.  C.   C.  P.   §  1867  and  note. 
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Same— Burden    of,    see    Kerr's    Cyc.    C.    C.    P.    §§  1869,    1981    and 
notes. 

Same — Offer  of  proof,  see  12  L.  556. 

Same — Order  of  proof,  see  Kerr's  Cyc.  C.  C.  P.  §  2041'  and  note. 

Same — Proof  necessary  to  make  out  cause,  see  Kerr's  Cyc.  C.   C. 
P.   §§  1867,   1869  and  notes. 

Same— Relevancy   of,    see   Kerr's   Cyc.    C.    C.    P.    §§  186S,    1S70   and 
notes. 

Same— Same — Collateral   facts,    see   Kerr's   Cyc.    C.    C.    P.    §§  1868, 
1870  and  notes. 

Same — Variance    from    allegations    in    pleadings,    see    Kerr's    Cyc. 
C.   C.  P.   §§  469-471  and  notes. 

As  to  interpreter,   see  Kerr's  Cyc.   C.   C.   P.   §  2044  and  note. 

As  to  limitation  on  argument  of  counsel,   see  46  A.   S.   2S. 

As  to  misconduct  of  counsel  in  argument,  see  9  A.  S.  5.59. 

As  to  order  of  proof  in  general,   see  Kerr's  Cyc.   C.   C.   P.    §  2042 
and  note;  also  3  A.  S.  489. 

As   to   proceedings,    etc.,    on    trial — Amendments,    see   Kerr's    Cyc. 
C.  C.  P.  §  473  and  note. 

Same — Bring  on  trial,  either  party  may,  see  Kerr's  Cyc.  C.   C.  P. 
§  594  and  note. 

Same — Charge   to  jury,   see   Kerr's   Cyc.    C.    C.    P.    §§  60S,    609   and 
notes. 

Same — Evidence,   see   "evidence."    this  note. 

Same — Nonsuit,    see    Kerr's    Cyc.    C.    C.    P.    §  581    and    note;    also 
ante  §578,  note. 

Same — Proof  required  to  make  out  cause,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1867,  1869  and  notes. 

Same — ^Variance    between    proof    and    pleadings,    .see    Kerr's    Cyc. 
C.  C.  P.  §§  469-471  and  notes. 

Same — ^View  by  jury,  see  Kerr's  Cyc.  C.  C.  P.  §  610  and  note. 

As  to  reading  law-books  to  jury  by  counsel,  see  1  A.  S.  54. 

As   to  questions  of  law  and   fact — Care  and  negligence,    see   1   L. 
542;  3  L.  385;  4  L.  53;  6  L.  214;  13  L.  728. 

Same — Cause  and  effect,  see  2  L.  696. 

Same — Fraud,   see  4  L.   833. 

Same — In  construction  of  contracts — Meaning  of  terms  employed, 
see  4  L.  202;  12  L.  376. 

Same — In  libel  and  slander,  see  5  L.  643;  8  L.  214. 

Same — In  the  valuation  of  property,  see  3  L.  83. 

As  to  reading  medical  or  other  books  in  evidence,  see  Kerr's  Cyc. 
C.  C.   P.   §  1936  and  note. 

As  to  recalling  witness,  see  Kerr's  Cyc.  C.  C.  P.   S  2050  and  note. 

As  to  right  to  open  and  close,  see  82  A.  1).  1:59;  96  .\.   1>.   111. 

As  to  right  to  speedy  trial,  see  41  A.  D.  604. 

As  to  witnesses — Answer  questions,    must,   see  Kerr's   Cyc.   C.   C. 
P.   S  2065  and  note. 
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Same — Cross-examination  of,  see  Kerr's  Cyc.  C.  C.  P.  §  2048  and 
note. 

Same — Direct  examination  of,  see  Kerr's  Cyc.  C.  C.  P.  §  2045  and 
note. 

Same — Excluding  from  court-room,  see  Kerr's  Cyc.  C.  C.  P. 
§  2043  and  note. 

Same — Experts,  see  Kerr's  Cyc.  C.  C.  P.   §  1870  subd.  9  and  note. 

Same — Impeachment  of — Evidence  of  good  character,  see  Kerr's 
Cyc.    C.   C.    P.    §§  2049-2053   and  note. 

Same — Interpreters,  see  Kerr's  Cyc.  C.  C.  P.  §  2044  and  note. 

Same — Interrogation  of,  mode  of,  see  Kerr's  Cyc.  C.  C.  P.  §  2044 
and  note. 

Same — Leading  questions  to,  see  Kerr's  Cyc.  C.  C.  P.  §  2046 
and  note. 

Same — Limiting  number  of,  see  10  L.  576. 

Same— Oath  of,   see  Kerr's  Cyc.   C.   C.   P.    §§  2093-2097  and  notes. 

Same — Protection  of,  see  Kerr's  Cyc.  C.  C.  P.  §  2066  and  note. 

Same — Refreshing  memory,  see  Kerr's  Cyc.  C.  C.  P.  §2047  and 
note. 

Same — Testimony  of,  to  be  taken  down  by  clerk  wiien,  see  Kerr's 
Cyc.  C.  C.  P.  §  1051  and  note. 

Same — Writing  shown  to — Inspection  by  other  side,  see  Kerr's 
Cyc.  C.  C.  P.   §  2054  and  note. 


§608.  CHARGE  TO  THE  JURY.  COURT  MUST  FUR- 
NISH, IN  WRITING,  UPON  REQUEST,  THE  POINTS  OF 
LAW  CONTAINED  THEREIN.  In  charging  the  jury  the 
court  may  state  to  them  all  matters  of  law  which  it  thinks 
necessary  for  their  information  in  giving  their  verdict;  and, 
if  it  state  the  testimony  of  the  case,  it  must  inform  the 
jury  that  they  are  the  exclusive  judges  of  all  questions  of 
fact.  The  court  must  furnish  to  either  party,  at  the  time, 
upon  request,  a  statement  in  writing  of  the  points  of  law 
contained  in  the  charge,  or  sign,  at  the  time,  a  statement  of 
such  points  prepared  and  submitted  by  the  counsel  of  either 
party. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  165  of 
Practice  Act;  amended  by  Code  Commission,  Act  IMarch  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  145,  act  lield  unconstitutional,  see 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  90  pars,  annotation. 
124  C.   520,  523,   57  P.   567   (applied). 
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As  to  court  stating:  matters  of  law  in  instructions,  .see  Kerr's 
Cyc.  C.  C.  P.  §§  657  subd.  7,  2061,  2102  and  notes;  Const.  1879  Art.  VI, 
§  19,  Hen.   G.  L.,  p.  Ixxxv. 

As  to  curing  erroneous  instructions  by  fact  that  correct  instruc- 
tions accompany  tliem,  see  41  A.  D.  649. 

As  to  curing  error  in  admission  of  evidence  by  instruction,  see 
85  A.  S.  839. 

As  to  direction  of  verdict,  see  2  Li.  340;  4  L.  776. 

As  to  duty  of  court  to  explain  instructions,  see  94  A.  J).  477;  98 
A.  D.  749. 

As  to  instruction  as  to  point  not  in  issue,  see  Kerr's  Cyc.  C.  C.  P. 
§  608  and  note  pars.   50,  51. 

As  to  instruction  as  to  preponderance  of  evidence,  see  Kerr's  Cyc. 
C.  C.  P.   §  2061  and  note. 

As  to  instruction  as  to  reception  of  oral  admission  of  parties, 
see  Kerr's  Cyc.  C.  C.  P.  §  2061  and  note. 

As  to  instruction  as  to  weight  of  evidence,  see  Kerr's  Cyc.  C.  C. 
P.   §  2061  and  note. 

As  to  instruction  assuming  facts  as  proved,  see  Kerr's  Cyc.  C.  C. 
V.  §  608  and  note  pars.  54-59. 

As  to  instruction  on  evidence  as  invading  province  of  jury,  see 
14  A.  S.  36. 

As  to  instruction  on  what  has  been  proved,  see  71  A.  T).  348. 

As  to  instruction  that  jury  is  bound  by  rules  of  evidence,  see 
Kerr's  Cyc.  C.  C.  P.  §  2061  and  note. 

As  to  instruction  that  witness  false  in  one  part  of  liis  testimony 
is  to  be  distrusted  in  others,  see  Kerr's  Cyc.  C.  C.  P.  §  2061  and 
note. 

As  to   instructions  to  jury — Generally,   see   72    A.    D.   538. 

Same — In  action  for  negligence. — -Generally,  see  10  L.  741;  29  L. 
354. 

Same — Same — Delegation  of  master's  duty,   as  to,  see  54  L.   62. 

Same — Same — Knowledge  of  master  as  element  of  damage,  as  to, 
see  41  L.  153. 

Same — In  criminal  trials,  see  Kerr's  Cyc.  Pen.  C.  §  1127  and 
note. 

Same — Natuie  ;ind  scope  of,  see  13  L.  272. 

Same — Requested — When  may  be  refused,  see  9  L.   703. 

As  to  jury  as  judges  of  law  and   fact,   see  42  A.   S.   290. 

As  to   modification  of  instructions,   see  50  A.   D.   419. 

As  to  nature  and  scope  of  instruction    to  jury,  see  13  Jj.   272. 

As  to   recniest  and   giving  of  instructions,   see   99   A.    !>.    lis. 

As  to  riglit  of  louit  til  expii'.s.s  (ipiniou  an  cuntrovertcd  fads, 
see  39  A.  D.  657. 

As  to  right  to  instructions  on  part  of  evidence,  see  3!t   .A.    I  >.   li.'iG. 

As  to  when   instructions  may   be  refused,   see  9  L.   703. 

As  to  whether  jniy  is  iKumd  by  eironeous  instruetious.  see  20 
A.    D.    134. 
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§60$).  SPECIAL  INSTRUCTIONS.  Where  either  party 
asks  special  Instructions  to  be  given  to  the  jury,  the  court 
must  either  give  such  instruction,  as  requested,  or  refuse  to 
do  so,  or  give  the  instruction  with  a  modification,  in  such 
manner  that  it  may  distinctly  appear  what  instructions  were 
given  in  whole  or  in  part. 

History:     Enacted  March   11,   1872. 


§610.  VIEW  BY  JIE¥  OF  THE  PREMISES.  When,  in 
the  opinion  of  the  court,  it  is  proper  for  the  jury  to  have 
a  view  of  the  property  which  is  the  subject  of  litigation,  or 
of  the  place  in  which  any  material  fact  occurred,  it  may 
order  them  to  be  conducted,  in  a  body,  under  the  charge  of 
an  officer,  to  the  place,  which  shall  be  shown  to  them  by 
some  person  appointed  by  the  court  for  that  purpose.  While 
the  jury  are  thus  absent,  no  person,  other  than  the  person 
so  appointed,  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 

History:     Enacted  March   11,   1872. 

See  Kerr's  Cj'^c.   C.   C.   P.  for  4  pars,  annotation. 

49  C.  607,  609  (construed);  50  C.  556.  557  (construed);  1  C.  A. 
175,   182,   81   P.   972    (referred   to). 

As  to  view  by  jury,  see  92  A.  D.  342;  42  L.  368. 

As  to  view  of  premises  by  jury  in  criminal  prosecutions,  see 
Kerr"s  Cyc.  Pen.  C.  §  1119  and  note. 


§611.  ADMONITION  WHEN  JURY  PERJIITTED  TO  SEP- 
ARATE. If  the  jurj^  are  permitted  to  separate,  either  during 
the  trial  or  after  the  case  is  submitted  to  them,  they  shall 
be  admonished  by  the  court  that  it  is  their  duty  not  to  con- 
verse with,  or  suffer  themselves  to  be  addressed  by  any 
other  person,  on  any  subject  of  the  trial,  and  that  it  is 
their  duty  not  to  form  or  express  an  opinion  thereon  until 
the   case  is  finally   submitted  to  them. 

History:      Enacted  March   11,   1872. 

54  C.   542,   547   (cited  by  mistake). 
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S  612.    JURY  MAT  TAKE  WITH  THEM  CERTAIN  PAPERS. 

Upon  retiring  for  deliberation  the  jury  may  take  with  them 
all  papers  which  have  been  received  as  evidence  in  the 
cause,  except  depositions,  or  copies  of  such  papers  as  ought 
not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person 
having  them  in  possession;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the 
trial,  taken  by  themselves  or  any  of  them,  but  none  taken 
by  any  other  person. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §167  of 
Practice  Act;  amended  l>y  Code  Commission,  Act  March  8,  1901, 
.Stats,  and  Amdts.  1900-1,  p.  145,  act  held  unconstitutional,  see 
history,  §  5  ante. 

See  Kerr's  Cyc.   C.  C.  P.  for  9  pars,   annotation. 

Code  section.— 76  C.  192,  196,  18  P.  318,  320  (construed);  88  C.  644, 
648,  26  P.  596  (construed  and  applied);  146  C.  471,  481,  80  P.  722 
(construed);  2  C.  A.  703,  707,  84  P.  244  (jury's  right  to  papers, 
except  depositions). 

Practice  Act   §  100 36  C.   168,   176,   179   (construed). 

As  to  papers  which  may  be  taken  to  jury-room  in  criminal 
piosecutions,  see  Kerr's  Cyc.  Pen.  C.   §  1137  and  note. 


Um.    DELIBERATION    OF    JURY,    HOW    CONDUCTED. 

When  the  case  is  finally  submitted  to  the  jury,  they  may 
decide  in  court  or  retire  for  deliberation;  if  they  retire,  they 
must  be  kept  together,  in  some  convenient  place,  under 
charge  of  an  officer,  until  at  least  three  fourths  of  them 
agree  upon  a  verdict  or  are  discharged  by  the  court.  Unless 
by  order  of  the  court,  the  officer  having  them  under  his 
charge  must  not  suffer  any  communication  to  be  made  to 
them,  or  make  any  himself,  except  to  ask  them  if  they  or 
three  fourths  of  them  are  agreed  upon  a  verdict,  and  he  must 
not,  before  the  verdict  is  rendered,  communicate  to  any  per- 
son the  state  of  their  deliberations,  or  the  verdict  agreed 
upon. 

History:  Enacted  March  11,  1872,  founded  upon  §  166  of  Prac- 
tice Act;  amended  March  10,  1880,  Code  Amdts.  18f<0  (C.  C.  P. 
pt.),  p.  10. 
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As  to  agreement  of  three-fourths  of  niembers  of  jury,  see  Const. 
1879,    art.    I,    §  7,    Hen.    G.    L.    p.    Ixvi. 

As  to  deliberations  of  jury  in  criminal  prosecution,  see  Kerr's 
Cyc.   Pen.   C.   §  1128  and  note. 

As  to  determination  of  verdict  by  resort  to  chance  as  ground 
for  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  657  and  note;  22  PI.  & 
Pr.    856. 

As  to  misconduct  of  jury  as  ground  for  new  trial,  see  Kerr's 
Cyc.  C.  C.  P.  §  657  and  note. 

As  to  separation  of  jury,  see  35  A.  D.  258;  43  A.  D.  75;  15  A.  D. 
339;    31   A.    D.    576. 

As  to  separation  of  jurors  in  criminal  prosecution.?,  see  Kerr's 
Cyc.  Pen.  C.  §  1121  and  note. 


§  611.  MAY  COME  INTO  COURT  FOR  FURTHER  IN- 
STRUCTIONS. After  the  jury  have  retired  for  deliberation, 
if  there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any  point 
of  law  arising  in  the  cause,  they  may  require  the  officer  to 
conduct  them  into  court.  Upon  their  being  brought  into 
court,  the  information  required  must  be  given  in  the  pres- 
ence of,  or  after  notice  to,  the  parties  or  counsel. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  168  of 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.   P.  for  3   pars,   annotation. 

As  to  coming  into  court  for  further  instructions  in  criminal 
prosecutions,  see  Kerr's  Cyc.   Pen.  C.   §  1138  and  note. 

As  to  instruction  on  Sundays  and  on  non-judicial  days,  see 
Kerr's  Cyc.   C.  C.  P.   §  134  subd.  1  and  note. 


§615.  PROCEEDINGS  IN  CASE  A  JUROR  BECOMES 
SICK.  If,  after  the  impaneling  of  the  jury,  and  before  ver- 
dict, a  juror  becomes  sick,  so  as  to  be  unable  to  perform 
his  duty,  the  court  may  order  him  to  be  discharged.  In 
that  case  the  trial  may  proceed  with  the  other  jurors  with 
the  consent  of  the  parties,  or  another  juror  may  be  sworn 
and  the  trial  begin  anew;  or  the  jury  may  be  discharged  and 
a  new  jury  then  or  afterwards  impaneled. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  164  of 
Practice  Act;  amended  by  Code  Commission,  Act  Marcli  8,   1901, 
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ytats.  and  Amdts.  1900-1,  p.  146,  act  lield  unconstitutional,  see 
liistory,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  714. 

1   C.   336,   337    (§164   Piaitice  Act   appli.Mli. 


S(>I<>.  >VHK>  PUEVKMEl)  FROM  CilVliNG  VERDICT, 
THE  (  AISE  MX\  BE  XdXl^  TRIED.  In  all  cases  where 
the  jury  are  discharged,  or  prevented  from  giv,ing  a  verdict, 
l)y  reason  of  accident  or  other  cause,  during  the  progress  of 
the  trial,  or  after  the  cause  is  submitted  to  them,  the  action 
may  be  again  tried  immediately,  or  at  a  future  time,  as  the 
court  may  direct. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  1C9  of 
Practice  Act. 

114  C.   466,   478,   46   P.  383   (cited  in  dis.  op.   Harrison). 

§617.  >VHILE  JURY  ARE  ABSENT,  COURT  MAY  AD- 
JOIIRN  FROM  TIME  TO  TIME.  SEALED  VERDICT.  While 
the  jury  are  absent  the  court  may  adjourn  from  time  to 
time,  in  respect  to  other  business;  but  it  is  nevertheless  open 
for  every  purpose  connected  with  the  cause  submitted  to  the 
jury  until  a  verdict  is  rendered  or  the  jury  discharged.  The 
court  may  direct  the  jury  to  bring  in  a  sealed  verdict,  at  the 
opening  of  the  court,  in  case  of  an  agreement  during  a  recess 
or  adjournment  for  the  day. 

IliNtory:  Enacted  March  11,  1872,  re-enactment  of  §  170  of 
Practice  Act;  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  10. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

50  C.  648,  649  (applied);  114  C.  466,  478,  46  P.  383  (cited  in  dis. 
op.   by  mistake  for  §  805). 

As  to  returning  verdict  on  Sunday,  see  18  A.  1">.  427:  20  PI.  &  Pr. 
1194:    22   PI.  &   Pr.   924:   also,   post   §618.   notr. 

U>18.  VERDICT,  HOW  DECLARED.  FORM  OF.  TOLL- 
ING THE  JURY.  When  the  jury,  or  three  fourths  of  them, 
have  agreed  upon  a  verdict,  they  must  be  conducted  into 
court,  their  names  called  by  the  clerk,  and  the  verdict  ren- 
dered   by    their    foreman;    the    verdict   must    be    in    writing, 
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signed  by  the  foreman,  and  must  be  read  by  the  clerk  to 
the  jui-y,  and  the  inquiry  made  whether  it  is  their  verdict. 
Either  party  may  require  the  jury  to  be  polled,  which  is  done 
by  the  court  or  clerk  asking  each  juror  if  it  is  his  verdict; 
if  upon  such  inquiry  or  polling,  more  than  one  fourth  of 
the  jurors  disagree  thereto,  the  jury  must  be  sent  out  again, 
but  if  no  such  disagreement  be  expressed,  the  verdict  is  com- 
])lete  and  the  jury  discharged  from  the  case. 

Hl.story;  Enacted  Marcli  11,  1872,  founded  upon  §  171  of  Prac- 
tice Act:  amended  March  10,  1880,  Code  Amdts.  18R0  (O.  C.  P. 
pt.),  p.  10. 

See  Kerr's  Cyc.   C.   C.   P.  for  6  par.s.   annotation. 

Code  section.— SO  C.   81,   82,   22  P.  69   (applied);  1.34  C.  9,   11,   fifi  P. 

5  (cited). 

Practice  Act   §  173. — S  C.   617,   618   (construed). 

As  to  constitutionality  of  verdict  by  less  than  all  jurors,  see  24  L. 
272. 

As  to  number  and  agreement  of  jurors  necessary  to  constitute  a 
valid  verdict,   see  43  L.   3. 

As  to  receiving  verdict  on  non-judicial  day,  see  Kerr's  Cyc.  C. 
C.    P.    §134    and    note;    18    A.    D.    427;    20    PI.    &    Pr.    1194;    22    PI. 

6  Pr.  924. 

As  to  right  to  poll  jurors,  see  30  A.   D.  497;   22  PI.   &  Pr.  932. 


§619.     PROCEEDINGS   WHEN   VERDICT   IS  INFORMAL. 

When  the  verdict  is  announced,  if  it  is  informal  or  insuffi- 
cient, in  not  covering  the  issue  submitted,  it  may  be  cor- 
rected by  the  jury  under  the  advice  of  the  court,  or  the  jury 
may  be  again  sent  out. 

History:     Enacted    March    11,    1S72,    re-enactment    of    §  172    of 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.  P.   for  6  pars,   annotation. 
66   C.   216,   217,   5  P.   84,   85    (applied). 

As  to  amending  verdict,  see  14  A.  D.  518;   52  A.  D.  39S:   46  Cent. 
Dig.  col.  1989,  §§  791-801;  22  PI.  &  Pr.  967. 
As  to  changing  verdict  to  meet  the  facts,   see  63  A.  D.  348. 
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ARTICLE    III. 
THE  VERDICT. 

§  624.     General  and  special  verdicts  defined. 

§  625.     Wlien  a  general  or  special  verdict  may  be  rendered. 

§  626.  "Verdict  in  actions  for  recovery  of  money  or  on  estab- 
lishing' counterclaim. 

§  627.  Verdict  in  actions  for  the  recovery  of  specific  personal 
propertj-. 

§  628.     Entry   of   verdict. 

§624.    GENERAL    VXD    SPECIAL    YEKDKTS   DEFINED. 

The  verdict  of  a  jury  is  either  general  or  special.  A  general 
verdict  is  that  by  which  they  pronounce  generally  upon  all 
or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  defend- 
ant: a  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court.  The  special 
verdict  must  present  the  conclusions  of  fact  as  established 
liy  the  evidence,  and  not  the  evidence  to  prove  them;  and 
those  conclusions  of  fact  must  be  so  presented  as  that  noth- 
ing bhall  remain  to  the  court  but  to  draw  from  them  con- 
clusions of  law. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  S  174  of 
Practice  Act. 

See  Kerr's  Cyc.   C.  C.  P.  for  17  pars,  annotation. 

Corte  section.— 58  C.  356  (cited):  74  C.  199,  208,  15  P.  753  (C.  .Ian. 
4,  1891),  25  P.  552,  554  (applied);  91  C.  206,  210,  27  P.  648,  649 
(applied);  134  C.  9,  11,  66  P.   5   (referred  to). 

Practice  Act  §  174.— 19  C.   101,  105   (construed). 

As  to  causes  being  tried  again  when  jury  are  prevented  for 
any  reason  from  giving  verdict,  see  Kerr's  Cyc.  C.  C.  P.  §  616 
and  note. 

As  to  effect  of  judgment  upon  rights  in  various  causes,  see 
Kerr's  Cyc.  C.  C.  P.  §  1908  and  note. 

As  to  informal  or  insufficient  verdict  being  corrected  by  jury 
under  advice  of  court,  see  Kerr's  Cyc.  C.  C.  P.  §  619  and  note. 

As  to  judgments  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  577-.'>S2 
and  notes. 

As  to  jury — After  hearing  contest  of  will,  being  required  to 
return  special  verdict  upon  issues  submitted  to  them  by  court, 
upon  which  judgment  of  court  must  be  rendered,  see  Kerr's  Cyc. 
C.  C.  P.  §  1314  and  note. 
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Same — General  and  special  verdicts,  when  may  be  rendered,  see 
Kerr's  Cyc.  C.  C.  P.   §  675  and  note. 

Same— Intendment  in  favor  of  verdict,  see  Kerr's  Cyc.  C.  C.  P. 
§  1963  subd.  18  and  note. 

Same — Misconduct  of  jury  being  a  ground  for  new  trial,  see 
Kerr's  Cyc.  C.   C.   P.   §  657  subd.  2  and  note. 

Same — Verdict  to  be  in  writing  and  signed  by  foreman,  see 
Kerr's  Cyc.   C.   C.   P.   §  618  and  note. 

Same — Same^Sealed  verdicts,  see  Kerr's  Cyc.  C.  C.  P.  §  617  and 
note. 

As  to  sealed  verdicts,   see  Kerr's  Cyc.   C.   C.   P.    §  617  and  note. 

As  to  verdict  of  jury  to  be  in  writing  and  signed  by  foreman, 
see  Kerr's  Cyc.   C.   C.   P.   §  618  and  note. 


§  625.  WHEN  A  GfElVEEAL  OE  SPECIAL  VERDICT  MAY 
BE  EEJfDERED.  In  an  action  for  the  recovery  of  money- 
only,  or  specific  real  property,  the  jury,  in  their  discretion, 
may  render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict  in  writ- 
ing, upon  all,  or  any  of  the  issues,  and  in  all  cases  may  in- 
struct them,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing,  and  may 
direct  a  written  finding  thereon.  The  special  verdict  or  find- 
ing must  be  filed  with  the  clerk  and  entered  upon  the  minutes. 
Where  a  special  finding  of  facts  is  inconsistent  with  the  gen- 
eral verdict,  the  former  controls  the  latter,  and  the  court 
must  give  judgment  accordingly. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  175  of 
Practice  Act  as  amended  in  1854;  amended  March  6,  1905,  Stats, 
and  Amdts.  1905,  p.  56;  March  6,  1909,  Stats,  and  Amdts.  1909, 
ch.    121. 

See  Kerr's  Cyc.  C.  C.  P.  for  52  pars,  annotation. 

Code  section.— 65  C.  50,  51,  2  P.  741  (referred  to);  4  P.  191 
(cited);  12  P.  512,  515  (general  or  special  verdict,  when  discre- 
tionary with  jury);  72  C.  379,  381,  14  P.  37,  38  (applied);  77  C. 
588,  590,  20  P.  132,  133  (applied);  25  P..  552,  553,  554  (applied): 
91  C.  206,  27  P.  648  (applied  without  citation);  96  C.  645,  648.  31  P. 
587,  588  (applied);  97  C.  411,  418,  32  P.  449,  450  (cited);  99  C. 
104,  124,  33  P.  836,  839  (cited);  103  C.  461,  471,  37  P.  375  (applied): 
104  C.  635,  641,  38  P.  505  (construed);  126  C.  357,  365,  77  A.  S.  184. 
58  P.  819,  46  L.  829  (applied);  128  C.  202,  208,  60  P.  778  (cited): 
130    C.    649,    652,    63    P.    70    (applied);    135    C.    608,    612,    67    P.    1052 
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« 
(referred  to);  87  P.  395  (court  must  submit  special  issues  only 
when);  152  C.  125,  130,  133,  134,  92  P.  56  (construed,  with  respect 
to  identity  between  special  verdicts  and  special  findings,  form  of 
interrogatories,  and  duty  to  submit  special  issues  to  jury);  6  C. 
A.  395,  401,  92  P.  332  (discretion  of  court  to  submit  special  issues 
to  jury);  G  C.  A.  715,  727,  93  P.  122,  123  (mandatory  duty  of  court 
to  submit  special  issues  to  jury). 

Practice  Act  §  175. — 4  C.  6,  8,  9  (construed) ;  19  C.  101,  105 
(cited);  23  C.  489   (construed);  28  C.  416,  418,  420  (referred  to). 

As  to  court  sitting  in  equity  directing  issues  to  be  framed  upon 
pleadings  and  submitted  to  jury,  see  Kerr's  Cyc.  C.  C.  P.  §  526 
and  note  pars.   293,   294. 

As  to  issues  of  fact,  how  tried,  see  Kerr's  Cyc.  C.  C.  P.  §  592 
and  note. 

As  to  special  verdict  of  jury  being  adopted  by  court  and  taking 
place  of  findings,  see  Kerr's  Cyc.  C.  C.  P.  §  63:!  and  note  pars. 
84.   85. 

§626.  VERDICT  IN  ACTIONS  FOR  RECOVERY  OF 
MONEY  OR  OX  ESTABLISHING  COUNTERCLAIM.  When 
a  verdict  is  found  for  the  plaintiff  in  an  action  for  the  recov- 
ery of  money,  or  for  tlie  defendant,  when  a  counterclaim  for 
the  recovery  of  money  is  established,  exceeding  the  amount 
of  the  plaintiff's  claim  as  established,  the  jury  must  also  find 
the  amount  of  the  recovery. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  176  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  i^ars.  annotation. 

Code  Mection.— 54  C.  278,  280  (applied);  58  C.  356  (cited);  61 
C.  119,  120  (construed);  77  C.  423,  427,  20  P.  544,  545  (construed); 
85  C.  191,  193,  24  P.  656  (erroneously  cited);  (C.  Nov.  12,  1892), 
31  P.  455  (construed);   (C.  June  7,  1893),  33  P.  447,  449   (construed). 

Practice  Act  §  17C. — 19  C.  646,  658  (cited);  36  C.  168.  176  (cited); 
41  C.  55,  59   (cited). 

As  to  counterclaims  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  438 
and  note. 


?627.  VERDICT  IN  ACTIONS  FOR  THE  RECOVERY  OF 
SFECIEK  PERSON  A  L  I'ROPERTY.  In  an  action  for  the 
recovery  of  specific  personal  property,  if  the  property  has  not 
l)een  delivered  to  the  plaintiff,  or  the  defendant,  by  his  answer, 
claim  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor 
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of  the  plaintiff,  or,  if  being  in  favor  of  thie  defendant,  they 
also  find  that  he  is  entitled  to  a  return  thereof,  must  find 
the  value  of  the  property,  and,  if  so  instructed,  the  value 
of  specific  portions  thereof,  and  may  at  the  same  time  assess 
the  damages,  if  any  are  claimed  in  the  complaint  or  answer, 
which  the  prevailing  party  has  sustained  by  reason  of  the 
taking  or  detention  of  such  property. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  177  of 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
311. 

See  Kerr's  Cyc.  C.   C   P.  for  30  pars,  annotation. 

Code  section.— 54  C.  192,  194,  195  (applied);  56  C.  453,  459,  460 
(applied);  58  C.  356  (cited);  65  C.  237,  238,  3  P.  851  (construed); 
87  C.  345,  347,  25  P.  546  (construed);  89  C.  501,  504,  26  P.  1077, 
1078  (construed);  90  C.  559,  560,  27  P.  411  (construed);  91  C. 
288,  25  A.  S.  180,  27  P.  668  (applied  without  citation);  101  C.  238, 
239,  35  P.  772  (applied);  108  C.  143,  145,  41  P.  37  (construed); 
126  C.  38,  40,  58  P.  306  (construed). 

Practice  Act  §  177.— 7  C.  568,  571  (cited);  21  C.  274,  280  (applied); 
24  C.  147,   149,   151   (construed);  38  C.   583,   584   (construed). 

As  to  judgment  required  to  be  in  the  alternative,  and  with 
damages,  in  action  of  replevin,  see  Kerr's  Cyc.  C.  C.  P.  §  667 
and  note. 

§628.  ENTKT  OF  VERDICT.  Upon  receiving  a  verdict, 
an  entry  must  be  made  by  the  clerk  in  the  minutes  of  the 
court,  specifying  the  time  of  trial,  the  names  of  the  jurors 
and  witnesses,  and  setting  out  the  verdict  at  length;  and 
where  special  verdict  is  found,  either  the  judgment  rendered 
thereon,  or  if  the  case  be  reserved  for  argument  or  further 
consideration,  the  order  thus  reserving  it. 

Hi.storj-:  Enacted  March  11,  1872,  re-enactment  of  .§  178  of 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  11  pars,   annotation. 

Code  section.— 58  C.  356  (cited);  85  C.  574,  579,  24  P.  782,  784 
(referred  to);  98  C.  360,  363,  33  P.  211,  212  (cited);  99  C.  511,  515, 
34  P.  109  (cited). 

Practice  Act   §178. — 28  C.   416,   420   (cited). 

As  to  duty  of  clerk  to  enter  up  judgment  on  verdict  within 
twenty-four  hours,  see  Kerr's  Cyc.  C.  C.  P.   §  664  and  note. 

As  to  verdict,  how  declared,  see  Kerr's  Cyc.  C.  C.  P.  §  618 
and  note. 
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CHAPTER    V. 

TRIAL  BY  THE   COURT. 

§  631.     Wlien  and  liow  trial  ]>y  .iury  may  be  waived. 

§  632.      Upon   trial  by  court,   decision   to  be   in    writing-  and   filed 

within    thirty    days. 
§  633.     Facts  found  and  conclusions   of   law   must  be  separately 

stated.     Judgment   on. 
§  634.     Findings  may  be  waived,  how. 
§  635.     Findings,  how  prepared   (repealed). 
§  636.     Proceedings   after  determination   of   issue   of  law. 

§631.  ^VHE]V  AiND  HOW  TRIAL  BY  JURY  MAY  BE 
WAIVED.  Trial  by  jury  may  be  waived  by  the  several  par- 
ties to  an  issue  of  fact  in  actions  arising  on  contract,  or 
for  the  recovery  of  specific  real  or  personal  property,  with 
or  without  damages,  and  with  the  assent  of  the  court  in 
other  actions,  in  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes. 
lli.Htorj-:     Knacted    March    11,    1872,    re-enactment    of    5  179    of 

Practice  Act;  amended  March  24.  1874,  Code  Amdts.  1873-4,  pp. 
311,  312;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  146,  act  held  unconstitutional,  see  history,  §  5 
ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  34  pars,  annotation. 

Code  section. — 60  C.  362,  366  (construed);  70  C.  447,  448.  11  P. 
S31  (construed);  83  C.  225,  231,  23  P.  312,  313  (construed);  25  P. 
552,  554  (construed);  88  C.  179,  183,  25  P.  1119.  1120  (applied^ 
99  C.  511,  515,  34  P.  109  (cited  as  §361  ante);  101  C.  627,  641,  4n 
A.  S.  96,  36  P.  113  (cited);  104  C.  464.  467,  38  P.  199  (construed); 
119  C.  244,  248,  51  P.  342  (construed);  130  C.  639.  642,  63  P.  621 
(cited  in  dis.  op.);  see  63  P.  66  (construed  in  dis.  op.  by  Beatty. 
C.   J.). 

Practice  Act  §  170. — 4  C.  112,  113  (construed) :  16  C.  432.  433 
(applied);  18  C.  409,  411  (construed);  18  C.  447.  448  (cited);  19  C. 
101,  104   (cited). 
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As  to  advisory  verdict  of  jury  In  actions  in  equity,  see  Kerr's 
Cyc.  C.  C.  P.  §  592  and  note  pars.  21-35. 

As  to  amendments  to  Practice  Act  making  certain  cases  prior 
to  adoption  of  codes  of  no  value  in  construing  above  section,  see 
Kerr's  Cyc.  C.   C.  P.   §  633  and  note  par.   3. 

As  to  constitutional  provision  requiring'  waiver  of  trial  by  jury, 
see  Const.  1879  art.  I  §  7,  Hen.  G.  L.  p.  Ixvi. 

As  to  issue  of  fact,  hovi^  tried,  see  Kerr's  Cyc.  C.  C.  P.  §  590  and 
note. 

As  to  issue  of  law  being  tried  by  court  unless  it  is  referred 
upon  consent,  see  Kerr's  Cyc.  C.  C.  P.   §  591  and  note. 

As  to  judge  to  examine  evidence  in  equity  cases,  notwithstanding 
proceeding  taken  with  jury  and  verdict  returned,  see  Kerr's  Cyc. 
C.   C.  P.   §  526  and  note  par.   296. 

As  to  jury  trial  in  action  at  law,  see  Kerr's  Cyc.  C.  C.  P.  S  592 
and  note  pars.  2-20. 

As  to  legal  and  equitable  remedies  being  souglit  in  same  action, 
but  each  governed  by  same  law  that  would  apply  to  it  if  other 
remedy  had  not  been  asked  for,  see  Kerr's  Cyc.  C.  C.  P.  §  526  and 
note  par.   297. 

As  to  right  of  trial  by  jury  being  inviolate,  see  Const.  1S79  art.  I 
§  7,  Hen.  G.  L.  p.  Ixvi. 

As  to  rules  of  court,  generally,  see  41  A.  S.  639,  645. 

As  to  stipulation  of  attornej',  see  Kerr's  Cyc.  C.  C.  P.  §  283 
and  note  pars.  197-267. 

As  to  trial  by  jury,  generally,  in  equity  cases,  see  Kerr's  Cyc. 
C.   C.   P.   §  526   and  note   pars.    291-301. 

As  to  various  rules  of  court  that  liave  been  adopted  tending  to 
exact  good  faith  on  part  of  litigants,  see  41  A.   S.  640. 

As  to  verdict  of  jury  in  equity  cases  being  merely  advisory  to 
court,  see  Kerr's  Cyc.  C.  C.  P.   §  526  and  note  pars.  300,  301. 


§632.  IPON  TRIAL  BY  COURT,  DECISION  TO  BE  IN 
WRITINC;  AND  FILED  WITHIN  THIRTY  DAYS.  Upon  the 
trial  of  a  question  of  fact  by  the  court,  its  decision  must  be 
given  in  writing  and  filed  with  the  clerk  within  thirty  daj^s 
after   the  cause  is   submitted  for  decision. 

History:  Enacted  March  11,  1872;  amended  March  24.  1874. 
Code  Amdts.   1873-4,  p.   312. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

49  C.  157  (construed);  63  C.  36.  37  (construed  with  other  sections); 
63  C.  53,  55  (cited);  64  C.  54,  56,  28  P.  115.  116  (applied);  64  C. 
92,  27  P.  861  (cited);  65  C.  116,  117,  3  P.  408.  409  (cited);  65  C. 
259,  3  P.   S72  (cited);  65  C.  529,  530,  4  P.  540   (cited);  66  C.   403,   412, 
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5  P.  796,  903  (cited);  68  C.  599,  603,  9  P.  837,  838  (applied);  69  C. 
217,  218,  58  A.  R.  558,  10  P.  409  (cited);  70  C.  550,  551,  11  P.  838 
(cited);  81  C.  340,  341,  22  P.  864  (form  of  findings  not  prescribed): 
84  C.  528,  532,  24  P.  292,  293  (cited);  87  C.  569,  571,  25  P.  760 
(construed);  89  C.  478,  487,  23  A.  S.  491,  26  P.  1074,  1076  (applied); 
90  C.  323,  327,  27  P.  186,  187  (cited);  95  C.  343,  348,  28  P.  265.  266. 
30  P.  549  (cited);  98  C.  205,  206,  33  P.  60  (applied);  99  C.  345,  347. 
33  P.  928  (cited);  34  P.  712  (applied);  35  P.  309  (construed);  lOS 
C.  478,  481,  41  P.  328  (construed);  110  C.  69,  75,  42  P.  476  (applied): 
116  C.  596,  599,  48  P.  716  (applied);  119  C.  382,  383,  51  P.  559 
(construed);  125  C.  201,  204,  57  P.  892  (applied);  139  C.  257,  259. 
72  P.  992  (applied);  140  C.  672,  675,  74  P.  301  (applied);  1  C.  A. 
710,  712,  82  P.  1111   (sufficiency  of  findings). 

As  to  general  verdict  by  jury  in  equity  case  not  relieving 
court  of  duty  of  finding  facts,  and  judgment  entered  on  such 
general  verdict  without  findings  being  reversed,  see  Kerr's  Cyc. 
C.  C.  P.  §  526  and  note  par.   295. 

As  to  issues  of  fact  being  tried  by  court  alone  in  actions  purely 
in  equity,  see  Kerr's  Cyc.  C.  C.  P.   §  526  and  note  par.  295. 

As  to  issues  of  fact  upon  which  it  is  necessary  for  the  court 
to  make  findings,  see  Kerr's  Cyc.  C.  C.  P.   §  590  and  note. 

As  to  referee  to  report  his  findings  in  writing  within  twenty 
days  after  testimony  closed,  see  Kerr's  Cyc.  C.  C.  P.  §  643  and  note. 

As  to  statute  requiring  referee  to  report  his  findings  within 
twenty  days  being  held  directory  merely,  see  Kerr's  Cyc.  C.  C.  P. 
§  643  and  note  par.  9. 


§633.     F.VrrS     FOUND     A>D     CONCLUSIONS    OF    LAW 
MUST    BE    SEPAKATELY    STATED.     JUDGMENT    ON.     In 

giving  the  decision,  the  facts  found  and  the  conclusions  of 
law  must  be  separately  stated.  Judgment  upon  the  decision 
must  be  entered  accordingly. 

History:     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.   for  109  pars,   annotation. 

Code  seotloii.— 49    C.    552,    555    (cited);    61    C.    333.    334    (cited): 

63  C.   36,   37    (cited   with  other   sections);    63   C.   53,    55    (construed); 

64  C.  54,  56,  28  P.  115,  116  (construed);  64  C.  92,  27  P.  861  (con- 
strued); 65  C.  116,  117,  3  P.  408,  409  (construed);  65  C.  259,  3  P. 
872  (applied);  65  C.  529,  530.  4  P.  540  (cited);  66  C.  317,  318,  5  P. 
495  (applied);  66  C.  403,  406,  412,  5  P.  796,  903  (applied);  68  C. 
156,  159,  8  P.  824,  825  (applied);  68  C.  445,  454,  9  P.  714,  719 
(applied);  68  C.  528,  534,  9  P.  738,  741  (erroneously  cited  in  dls.  op. 
as  5  638);  69  C.  217,  218,  58  A.  R.  558.  10  P.  409  (cited);  70  C.  550, 
551,    11   P.    838    (cited);    81    C.    340,    341,    22   P.    864,    865    (construed); 
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84  C.  528,  532,  24  P.  292,  293  (cited);  S9  C.  478,  487,  488,  23  A.  S. 
491,  26  P.  1074,  1076  (construed);  .90  C.  323,  327,  27  P.  186,  187 
(applied);  91  C.  593,  598,  28  P.  45  (applied);  95  C.  343,  348,  28  P. 
265,  266,  30  P.  549  (construed);  98  C.  205,  206,  33  P.  60  (construed); 
98  C.  360,  362,  33  P.  211,  212  (construed);  99  C.  345,  347,  33  P. 
928  (construed);  34  P.  712  (applied);  35  P.  309  (construed);  102  C. 
620,  623,  36  P.  950  (cited  with  other  cases);  105  C.  680,  693,  39  P. 
56  (construed);  106  C.  514,  539,  39  P.  922  (construed);  107  C.  423, 
426,  40  P.  549  (construed);  108  C.  450,  455,  41  P.  483,  42  P.  479 
(construed);  108  C.  478,  481,  482,  41  P.  328  (construed);  110  C. 
69,  75,  76,  42  P.  476  (construed);  44  P.  456  (construed);  116  C. 
596,  599,  48  P.  716  (construed);  119  C.  382,  383,  51  P.  559  (con- 
strued); 125  C.  201,  204,  57  P.  892  (applied);  138  C.  328,  330,  71  P. 
346,  347.  617  (cited);  140  C.  476,  4S1,  4S7,  98  A.  S.  73.  74  P.  28 
(cited);   153  C.   179,   180,   94   P.   768,   769    (erroneously  cited  as   §648). 

Practice  Act  §  180. — 2  C.  305  (construed) ;  7  C.  258,  261  (con- 
strued);  8  C.  617,  619  (applied);  18  C.  447,  448  (construed);  19  C. 
101,  104  (construed);  28  C.  68,  70  (cited);  28  C.  301,  304,  305 
(applied);  31  C.  95,  98  (cited);  33  C.  237,  255  (applied);  33  C. 
326,  330  (construed);  34  C.  125,  134  (cited);  34  C.  224,  226  (cited); 
35  C.  85,  87  (cited);  38  C.  528,  530  (cited);  39  C.  336,  337  (cited); 
46  C.  361,  372  (cited);  89  C.  478,  488,  23  A.  S.  491,  26  P.  1074  (con- 
strued); 105  C.  680,  693,   39  P.   56   (construed). 

As  to  amendments  generally,  see  Kerr's  Cj-c.  C.  C.  P.  §  473 
and  note. 

As  to  appeals,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  934-938 
and  notes. 

As  to  appeals  to  the  supreme  court,  see  Kerr's  Cyc.  C.  C.  P. 
§§  939-958   and  notes. 

As  to  discretion  allowed  jury  in  rendering  its  verdict  in  certain 
actions,   see  Kerr's  Cyc.   C.   C.   P.    §  625  and  note. 

As  to  effect  of  amendment  to  §  ISO  of  Practice  Act  and  of  act 
regulating  appeals  (Stats.  1861,  p.  589),  see  Kerr's  Cyc.  C.  C.  P. 
S  633,   note  par.  3. 

As  to  finding  that  several  matters  are  not  true  and  that  allega- 
tions of  complaint  not  in  conflict  are  true,  being  insufficient,  see 
Kerr's  Cyc.  C.  C.  P.   §  632  note  par.  7. 

As  to  issues  of  fact  upon  which  it  is  necessary  for  the  court  to 
make  findings,  see  Kerr's  Cyc.  C.  C.  P.   §  590  and  note. 

As  to  judgment  being  vacated  where  erroneous  conclusions  of 
law  are  inconsistent  with  findings  of  fact,  see  Kerr's  Cyc.  C.  C. 
P.   §  663  and  note. 

As  to  notice  of  intention  to  move  for  a  new  trial,  see  Kerr's 
Cyc.  C.  C.  P.  §  659  and  note. 

As  to  notice  of  motion  to  vacate  judgment  based  on  erroneous 
conclusions  of  law,  see  Kerr's  Cyc.  C.  C.  P.  §  663%  and  note. 
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As  to  opinion  of  trial  court  being  no  part  of  record,  see  Kerr's 
Cyc.  C.  C.  P.   §  632  and  note  pars.  8-11. 

As  to  opinion  of  trial  court  not  being  admissible  to  show  nature 
of  action  or  issues,  see  Kerr's  Cyc.  C.  C.  P.  §  632  and  note 
pars.   8,   9. 

As  to  preparation  and  settlement  of  hills  of  exceptions,  .>;ee  Kerr's 
Cyc.   C.   C.   P.   §  650  and  note. 

As  to  specifications  of  insufficiency  of  evidence  to  justify  findings, 
see  Kerr's  Cyc.  C.  C.  P.  §§  648,  659  and  notes. 

As  to  stipulations,  see  Kerr's  Cyc.  C.  C.  P.  §  283  and  note  par. 
167  et  seq. 


§034.  FINDINGS  MAY  BE  WAIVED,  IKHV.  Findings  of 
fact  may  be  waived  by  the  several  parties  to  an  issue  of  fact: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

History:     Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

51  C.  262,  263  (cited);  58  C.  356  (cited);  63  C.  36,  37  (cited  with 
other  sections);  67  C.  53,  54,  7  P.  36  (construed);  68  C.  240,  9  P.  98 
(construed);  83  C.  225,  233,  23  P.  312,  314  (cited);  85  C.  151,  153, 
24  P.  641  (applied);  91  C.  584,  587,  27  P.  932,  933  (construed);  91 
C.  593,  598,  28  P.  45  (applied);  94  C.  54,  56,  29  P.  328  (cited);  96  C. 
38,  41,  30  P.  835  (applied);  33  P.  1121,  1122  (construed);  98  C. 
511,  515,  34  P.  109  (cited);  104  C.  243,  247,  38  P.  85  (written  findings 
may  be  waived);  110  C.  27,  32,  42  P.  425,  426  (applied);  140  C. 
476,  481  (cited — erroneously  as  §  654),  98  A.  S.  73,  74  P.  28.  29  (cor- 
rect citation);  146  C.  212,  213,  79  P.  870  (cited);  1  C.  A.  7  Id.  712, 
82  P.   nil   (referred  to). 


§635.     FINDINGS,    HOW    rUEI'AKED.      [Repealed.] 

Ilisfory:  Knacted  Marcli  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  312;  repealed  April  3,  1876,  Code  Amdts. 
1875-6,  p.  91;  re-enacted  by  Code  Commission,  Act  Marcli  8. 
1901,  Stats,  and  Amdts.  190O-1,  p.  146,  act  held  unconstitutional, 
see  history,  §  5  ante. 

57  C.  535,  537  (original  section  quoted  and  construed);  58  C. 
356    (cited). 
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§63(>.  PROCEEDINGS  AETEU  DETERMIiNATION  OF 
ISSUE  OF  LAW.  On  a  judgment  for  the  plaintiff  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed  by 
the  first  two  subdivisions  of  section  five  hundred  and  eighty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If  judg- 
ment be  for  the  defendant  upon  an  issue  of  law,  and  the 
taking  of  an  account,  or  the  proof  of  any  fact,  be  necessary 
to  enable  the  court  to  complete  the  judgment,  a  reference 
may  be  ordered,  as  in  that  section  provided. 

Hi.story:      Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

58  C.  356   (cited);  103  C.   204,  207,  37  P.   218,   219    (construed). 

As  to  confession  of  judgment  without  action,  see  Kerr's  Cyc. 
C.  C.   P.   §§  1132-1135  and  notes. 

As  to  issue  of  fact,  how  raised,  see  Kerr's  Cyc.  C.  C.  P.  §  590 
and   note. 

As  to  issues  of  law,  how  raised,  see  Kerr's  Cyc.  C.  C.  P.  §  589 
and  note. 

As  to  judgment  by  default,  see  Kerr's  Cyc.  C.  C.  P.  §  585  and 
note. 

As  to  judgment,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  664  and 
note. 

As  to  judgment  upon  award  in  arbitration,  see  Kerr's  Cyc.  C.  C. 
P.   §  1286  and  note. 

As  to  leave  to  answer  after  demurrer  overruled,  see  Kerr's 
Cyc.  C.  C.  P.  §  432  and  note. 

As  to  references  and  trials  by  referees,  see  Kerr's  Cyc.  C.  C.  P. 
§§  638-645  and  notes. 
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CHAPTER    VI. 

OF  REFERKNCES  AND  TRIALS  BY  REFEREES. 

§  638.  Reference    ordered    upon    agreement    of    parties,    in    what 

cases. 

§  639.  Reference  ordered  on   motion,   in  wliat  cases. 

§  640.  Number    of  referees,    qualifications,   etc. 

§  641.  Eitlier  party  may   object.     Grounds   of  objection. 

§  64  2.  Objections,   how   disposed   of. 

§  643.  Referees  to  report  within  twenty   days. 

§  644.  Effect  of  referee's  finding-. 

§  645.  How  excepted  to,  etc. 

S638.  REFERENCE  ORDERED  UPOX  AGREEMENT  OF 
PARTIES  IN  WHAT  CASES.  A  reference  may  be  ordered 
upon  the  agreement  of  the  parties  filed  with  the  clerk,  or 
entered  in  the  minutes: 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine   an   action   or   proceeding. 

HlKtory:  Enacted  Marcli  11,  1872,  re-enactment  of  §  182  of 
Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  section.— 68  C.  528,  534,  9  P.  738,  741  (erroneously  cited) 
in  dis.  op.  for  §633  ante);  89  C.  517,  520,  26  P.  1079,  1080  (cited): 
99  C.  511,  515,  34  P.  109  (cited);  103  C.  15,  20,  36  P.  1021  (cited): 
123  C.  38,  41,  55  P.  790  (cited);  123  C.  97,  99,  101,  55  P.  788  (applied): 
136  C.  77,  78,  68  P.  303  (cited  as  to  subd.  1). 

Practice  Act  §182.-2  C.  92,  94  (construed);  20  C.  92,  93  (con- 
strued); 24  C.  424,  425,  426  (applied);  35  C.  549,  552  (construed): 
46  C.  141,  146,  149,  150  (erroneously  cited  for  §  182  Criminal  Practice 
Act). 

As  to  agreement  to  submit  to  arbitration  not  ousting  courts  of 
their  jurisdiction,   see  14  A.  D.  296,  297. 

As  to  arbitrations  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  1281- 
1290  and  notes. 

As  to  awards,   when  set  aside  for  mistake,  see  56  A.   D.  ;U7. 
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As  to  compulsory  reference,  see  Kerr's  Cyc.  C.  C.  P.  §  639  an<l 
note. 

As  to  fees  of  referee,  see  Kerr's  Cyc.  C.  C.  P.  §  1028  and  note. 

As  to  judgment  to  be  entered  upon  award  in  arbitrations,  see 
Kerr's  Cyc.  C.  C.  P.   §  1286  and  note. 

As  to  power  of  court  commissioners  to  take  proof  and  report 
conclusions  thereon  as  to  any  matter  of  fact  otlier  tlian  an  issue 
of  fact  raised  by  the  pleadings,  see  Kerr's  Cyc.  C.  C.  P.  §  259  subd. 
2    and   note. 

As  to  power  of  court  to  enforce  order  in  proceedings  before 
referees,  see  Kerr's  Cyc.   C.   C.  P.   §  128  subd.   2  and  note. 

As  to  proof  of  claims  of  mariners  and  others  being  heard 
before  referee,   see  Kerr's  Cyc.   C.   C.   P.    §  826  and  note. 

As  to  referee  in  actions  for  partition  of  real  property,  see  Kerr's 
Cyc.    C.    C.    P.    §§  764-766   and   notes. 

As  to  reference  in  equity  cases,   see  79  A.   D.  207. 

As  to  referees  in  probate  matters  regarding  controversy  over 
claims  presented,    see  Kerr's   Cyc.   C.   C.   P.    §  1507  and   note. 

As  to  referees  meeting  and  acting,  see  Kerr's  Cyc.  C.  C.  P. 
§  1053  and  note. 

As  to  reference  to  take  disposition  in  disbarment  proceedings 
against  attorney,  see  Kerr's  Cyc.  C.  C.  P.  §  298  and  note. 

As  to  referring  doubtful  claims  against  estates  of  decedents, 
and  as  to  effect  of  referee's  allowance  or  rejection  thereof,  see 
Kerr's  Cyc.  C.   C.  P.   §§  1507,  1508  and  notes. 

As  to  trial  by  referees  in  probate  proceedings,  see  Kerr's  Cyc. 
C.  C.  P.   §  1508  and  note. 

As  to  trial  of  questions  of  fact  by  referee  in  respect  to  evidence, 
see   Kerr's    Cyc.    C.    C.    P.    §  2103    and   note. 


§639.    REFERENCE    ORDERED    ON  MOTION,  IN  WHAT 

CASES.  When  the  parties  do  not  consent,  the  court  may,  upon 
the  application  of  either,  or  of  its  own  motion,  direct  a  ref- 
erence in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exami- 
nation of  a  lou^'  account  on  either  side;  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole  issue, 
or  report  upon  any  specific  question  of  fact  involved  therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the  infor- 
mation of  the  court  before  judgment,  or  for  carrying  a  judg- 
ment or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings, 
arises  upon  motion  or  otherwise,  in  any  stage  of  the  action; 
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4.  "When  it  is  necessarj  foi'  the  information  of  the  court  in 
a  special  proceeding. 

History:  Enacted  March  11,  1872,  re-eiiactnient  of  §183 
Practice  Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  14   pais,   annotation. 

Code  section.— 57  C.  641,  643  (construed);  58  C.  356  (cited);  79  C. 
633,  702,  22  P.  26,  131,  132  (construed);  99  C.  421,  423,  33  P.  1084,  1085 
(construed);  (C.  March  26,  1894),  36  P.  382  (applied);  103  C.  15, 
20.  36  P.  1021  (cited);  109  C.  250,  255,  41  P.  1033  (applied);  122  C. 
1.^,2,  156,  54  P.  726  (erroneously  cited  for  §  939  post) ;  123  C.  38,  41, 
55  P.  790  (cited);  125  C.  48,  50,  57  P.  684  (erroneously  cited  for 
§  659  post). 

Practice  Act  §  183.— 24  C.  424,  425,  426  (construed);  35  C.  549,  552 
(construed);  41  C.  393,  405   (cited). 

As  to  actions  which  cannot  be  referred,  see  79  A.  D.  211. 

As  to  actions  in  which  compulsory  reference  may  be  ordered. 
sea  79  A.  D.  210,  211. 

As  to  compulsory  reference  of  actions  at  law,  see  79  A.  D.  208-210. 

As  to  power  to  send  actions  to  referee,  see  79  A.  D.  207. 

As  to  proceedings  supplementary  to  execution  being-  heard  before 
referee,  see  Kerr's  Cyc.  C.  C.  P.  §  714  and  note. 

As  to  when  action  is  ready  for  reference,  see  79  A.  D.  211. 

§  ()40.     DUMBER  OF  REFEKEES,  QUALIFICATIONS,  ETC. 

A  reference  may  be  ordered  to  any  person  or  persons,  not 
exceeding  three,  agreed  upon  by  the  parties.  If  the  parties 
do  not  agree,  the  court  or  judge  must  appoint  one  or  more 
referees,  not  exceeding  three,  who  reside  in  the  county  in 
which  the  action  or  proceeding  is  triable,  and  against  whom 
there  is  no  legal  objection,  or  the  reference  may  be  made  to 
a  court  commissioner  of  the  county  where  the  cause  is  pend- 
ing. 

Ili.storj:  Enacted  March  11,  1872,  re-enactment  of  S  184  of 
Practice   Act.   with    last    clause   added. 

See  Kerr's  Cyc.  C.   C.   P.  for  3  pars,   annotation. 

Practice  Act  §  184.-58  C.  356  (cited) ;  70  C.  296,  301,  11  P.  820 
(erroneously   cited). 

As  to  all  referees  being  required  to  meet  together  and  two 
thereof  being  authorized  to  act,  see  Kerr's  Cyc.  C.  C.  P.  §  1053 
and  note. 

As  to  court  commissioner  acting  as  referee,  see  Kerr's  Cyc. 
C.  C.  P.  §  259  subd.  2  and  note. 

As  to  ordering  reference,  see  Kerr's  Cyc.  C.  C.  P.  §§  638,  639 
and  notes, 
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§641.  EITHER  PARTY  MAY  OBJECT.  GROUNDS  OF 
OBJECTION.  A  party  may  object  to  the  appointment  of  any 
person  as  referee,  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  statute 
to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party,  or  to  an  officer  of  a  corporation  which  is  a  party, 
or  to  any  judge  of  the  court  in  which  the  appointment  shall 
be  made; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent, 
to  either  party;  or  being  a  member  of  the  family  of  either 
party;  or  a  partner  in  business  with  either  party;  or  security 
on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial 
between   the  same  parties  for  the  same   cause  of  action; 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  nnqualified  opinion  or 
belief  as   to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person  evincing 
enmity  against  or  bias  to  either  party. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  185  of 
Practice  Act:  amended  March  3,  1897,  Stats,  and  Amdts.  1897, 
p.  RO;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  146,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  714,  Kerr's 
Stats,   and  Amdts.    1906-7,   p.   448. 

58  C.  356   (cited). 

As  to  consanguinity  or  affinity,  see  Kerr"s  Cyc.  C.  C.  §§  1390- 
1393  and  notes. 

As  to  disqualifications  of  .liidge  to  sit  or  act  in  matter,  see  Kerr's 
Cyc.   C.   C.   P.    §  170  and  note. 

As  to  grounds  of  challenge  of  jurors,  see  Kerr's  Cyc.  C.  C.  P. 
§  602    and   note. 

As  to  who  are  competent  to  act  as  jurors,  see  Kerr's  Cyc.  C.  C. 
P.   §  198  and  note. 

As  to  who  are  exempt  from  jury  duty,  see  Kerr's  Cyc.  C.  C.  P. 
§  200   and  note. 

As  to  who  are  not  competent  to  act  as  jurors,  see  Kerr's  Cyc. 
C.  C.  P.  §  199  and  note. 
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§642.  OBJECTIONS,  HOW  DISPOSED  OF.  The  objec- 
tions taken  to  the  appointment  of  any  person  as  referee  must 
be  heard  and  disposed  of  by  the  court.  Affidavits  may  be 
read  and  witnesses  examined  as  to  such  objections. 

History:  Enacted  March  11,  1872,  re-enactment  of  §186  of 
Practice  Act. 

As    to    objection,    see   ante    §  641. 

As   to   who  may  be  referee,   see  ante   §  641. 


§643.     REFEREES  TO  REPORT  >VHHI>  TWEXTY  D.4TS. 

The  referees  or  commissioner  must  report  their  findings  in 
writing  to  the  court  within  twenty  days  after  the  testimony 
is  closed,  and  the  facts  found  and  conclusions  of  law  must 
be  separately  stated  therein. 

History:  Enacted  March  11,  1872,  founded  upon  §187  Prac- 
tice Act. 

See  Kerr's  Cyc.   C.    C.   P.    for   13   pars,   annotation. 

Practice  Act  §  187. — 22  C.  471,  473  (construed) ;  34  C.  28,  35 
(erroneously  cited) ;  103  C.  15,  21,  36  P.  1021  (use  of  word  "report" 
for  finding  or  decision). 

As  to  court  being  required  to  file  its  decision  in  writing  within 
thirty  days  after  submission,  see  Kerr's  Cyc.  C.  C.  P.  S  632 
and  note. 

As  to  court  commissioner  acting  as  referee,  see  Kerr's  Cyc. 
C.   C.  P.   §  259  subd.   2  and  note. 

As  to  effect  of  referee's  findings,  see  Kerr's  Cyc.  C.  C.  P.  §  644 
and  note. 

As  to  enforcing  order  of  reference,  see  Kerr's  Cyc.  C.  C.  P.  §  12S 
subd.  2  and  note. 

As  to  power  of  court  to  enforce  order  in  proceedings  before 
referees,  see  Kerr's  Cyc.   C.  C.  P.   §  128  subd.   2  and  note. 

As  to  statute  requiring  court  to  file  its  decision  in  writing 
within  thirty  days  being  held  directory  merely,  see  Kerr's  Cyc. 
C.  C.  P.  §  632  and  note  pars.   13,   14. 

As  to  two  referees  acting  where  there  are  three  referees,  but 
all  must  meet,  see  Kerr's  Cyc.  C.  C.  P.  §  1053  and  note. 


§644.  EFFECT  OF  REFEREE'S  FINDINO.  The  finding 
of  the  referee  or  commissioner  upon  the  whole  issue  must 
stand   as   the   finding   of   the   court,   and   upon   filing  of   the 
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finding  with  the  clerk  of  the  court,  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been  tried 
by  the  court. 

History:      Enacted  March  11,   187  2. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 
2  P.   41   (referred  to);  103  C.  15,   20,  36  P.   1021   (construed). 
As   to  finding  of  referee   being  part  of  judgment-roll,    see  Kerr's 
Cyc.   C-  C.  P.   §  670  subd.   2  and  note. 

§645.  HOW  EXCEPTED  TO,  ETC.  The  findings  of  the 
referee  or  commissioner  may  be  excepted  to  and  reviewed  in 
lilte  manner  as  if  made  by  the  court.  When  the  reference  is 
to  report  the  facts,  the  finding  reported  has  the  effect  of  a 
special  verdict. 

History:     Enacted  March   11.  1872. 
See  Kerr's    Cyc.    C.    C.    P.   for   17   pars,    annotation. 
Code  section. — 104  C.   243,   247,   38  P.   85   (cited) ;   2  C.   A.   737,   751, 
84  P.  232,  237   (applied). 

Practice  Act  §187.-23  C.  447,  451  (construed);  34  C.  28,  3.1 
(erroneously  cited);  41  C.  393,  405  (construed);  103  C.  15,  21,  36  P. 
1021  (construed). 

As  to  court  commissioner's  report,  and  exceptions  thereto,  see 
Kerr's   Cyc.   C.   C.   P.    §  259   subd.    2   and   note. 

Same— Time  and  mode  of  excepting  to  report  of  court  com- 
missioner,  see  Kerr's  Cyc.   C.   C.   P.   §  259  subd.   2. 

As  to  exceptions  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  646  et 
seq.    and    notes. 

As  to  new  trials,  see  Kerr's  Cyc.  C.  C.  P.  §§  656  et  seq.  and 
notes. 
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CHAPTER   VII. 

PROVISIONS  RELATING  TO  TRIALS  IN  GENERAL. 

Article  I.      Exceptions.   §§  646-653. 

II.      New  Trials,  §§  656-663'/^. 

ARTICLE    I. 

EXCEPTIONS. 

§  64C.     Exceptions   may   be  taken.     Time   when   taken,   etc. 

S  647.     Wliat  deemed  excepted  to. 

§  648.     Exception,  form  of. 

§  649.     Exceptions  signed  by  judge  and  filed  with  clerk. 

§  650.     Exceptions   not   presented   at   time   of   ruling.      Notice    to 

adverse  party,  how  settled  upon,  etc. 
§  651.     Exceptions  after  judgment,  etc. 
S  Co2.     When  exception  is  refused,  application  to  supreme  court 

to  prove  the  same,  etc. 
§  653.     Proceedings  where  judge  ceases   to  hold  office. 

§646.  EXCEPTIONS  MAY  BE  TAKEN.  TIME  WHEN 
TAKEN,  ETC.  An  exception  is  an  objection  upon  a  matter 
of  law  to  a  decision  made,  either  before  or  after  judgment, 
by  a  court,  tribunal,  judge,  or  other  judicial  officer,  in  an 
action  or  proceeding.  The  exception  must  be  taken  at  the 
time  the  decision  is  made,  except  as  provided  in  section  six 
hundred  and  forty-seven. 

History:  Enacted  March  11,  1872.  founded  on  §  188  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  313;  April 
3,  1876,  Code  Amdts.  1875-6,  p.  91. 

See   Kerr's   Cyc.    C.   C.    P.    for   35   pars,    annotation. 

Code  section.— 45  C.  221.  222  (construed);  51  C.  110.  Ill  (con- 
strued); 57  C.  238.  239  (construed);  58  C.  168,  175  (cited);  61  C. 
160,  163  (cited);  63  C.  303.  304  (applied);  70  C.  572.  581.  8  P.  305. 
310.  11  P.  654  (applied);  79  C.  404.  408,  21  P.  846.  847  (construed 
and  applied);   80  C.   472,   476,    22  P.   299,   300   (cited);   81   C.   608.   609. 

22  P.   967    (cited);    81  C.   634.   639,   22   P.   863    (cited);   83  C.   225,    233, 

23  P.  312.  314  (cited);  87  C.  390.  391,  25  P.  500  (cited);  90  C.  257, 
258,  27  P.  195,  196  (cited);  108  C.  135.  141,  41  P.  35,  36,  413  (applied); 
122  C.  471,  476,  55  P.  398  (construed);  1  C.  A.  623,  625.  82  P.  979 
(referred  to). 

471 


S  G47  CODE    OF   CIVIL    PROCKI  U'RI-:.     [PI  .II.Tit.VIII. 

Practice  Act  §  18S.— 12  C.  483,  493  (applied) ;  20  C.  92,  93  (cited) ; 
28  C.  170,  174  (cited);  28  C.  261,  263  (cited);  32  C.  304,  307,  317,  322 
(construed);  33  C.  549,  553  (construed);  34  C.  682,  686  (construed); 
35  C.  247,  257   (cited);  41  C.  314,  317   (applied). 

As  to  exception  to  exclusion  of  evidence,  see  12  L.  554. 

As  to  necessity  of  exceptions,   see  88  A.  D.   133;   88  A.   D.   457. 

As  to  necessity  of  objections  at  trial  below,  see  28  A.  D.  244. 

As  to  rulings  deemed  excepted  to,  see  Kerr's  Cyc.  C.  C.  P.  §  647 
and  note. 

As  to  waiver  to  objection  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
§  444  and  note. 

As  to  waiver  of  objection  to  complaint,  see  Kerr's  Cyc.  C.  C.  P. 
§  434  and  note. 


§647.  WHAT  DEEMED  EXCEPTED  TO.  The  verdict  of 
the  jury,  the  final  decision  In  an  action  or  proceeding,  an  in- 
terlocutory order  or  decision,  finally  determining  the  rights 
of  the  parties,  or  some  of  them,  an  order  or  decision  from 
which  an  appeal  may  be  taken,  an  order  sustaining  or  over- 
ruling a  demurrer,  allowing  or  refusing  to  allow  an  amend- 
ment to  a  pleading,  striking  out  a  pleading  or  a  portion 
thereof,  refusing  a  continuance,  an  order  made  upon  ex  parte 
application,  giving  an  instruction,  although  no  objection  to 
such  instruction  was  made,  refusing  to  give  an  instruction, 
modifying  an  instruction  requested,  an  order  or  decision  made 
in  the  absence  of  the  party  or  an  order  granting  or  denying 
a  non-suit  or  a  motion  to  strike  out  evidence  or  testimony, 
and  a  ruling  sustaining  or  overruling  an  objection  to  evi- 
dence, are  deemed  to  have  been  excepted  to. 

History:  Enacted  March  11,  1872,  founded  on  §  191  Practice 
Act;  amended  April  3,  1876,  Code  Amdts.  1875-6,  p.  92;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  147, 
held  unconstitutional,  see  history,  §  5  ante;  amended  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  715,  Kerr's  Stats,  and  Amdts. 
190G-7,  p.  449;  March   20,  1909,  Stats,  and  Amdts.   1909,   ch.   355. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  section. — 47  C.  167  (bill  of  exceptions  is  necessary  on 
appeal  from  order  setting  aside  default) ;  57  C.  242,  243  (construed 
and  applied);  60  C.  240,  252  (applied);  61  C.  160,  163  (cited);  63  C. 
303,  304  (cited);  63  C.  505,  509  (cited);  11  P.  744,  745  (construed); 
71  C.   307,   309    (cited  by  mistake  for  §657);   12  P.   223,   224    (correct 
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citation);  77  C.  646,  648,  18  P.  150,  20  P.  417,  418  (construed  in  dis. 
op.);  82  C.  604,  607,  23  P.  132,  133  (construed  and  applied);  83  C. 
225.  232,  23  P.  312,  314  (construed);  86  C.  211,  212,  24  P.  1063,  1064 
(construed);  90  C.  49,  61,  27  P.  40,  43  (cited);  98  C.  281,  283,  33  P. 
92  (construed);  98  C.  415,  417,  33  P.  270  (applied);  109  C.  116,  120, 
121,  41  P.  788  (construed);  112  C.  568,  571,  44  P.  1022  (cited); 
122  C.  471.  476,  55  P.  398,  400  (no  exception  can  be  taken  wiiere 
tiiere  is  no  decision);  123  C.  77,  79,  80,  55  P.  696  (construed):  135 
C.  472,  480,  63  P.  1025,  67  P.  759  (construed);  142  C.  681,  6S2,  100 
A.  S.  154,  76  P.  659  (construed);  145  C.  565,  569,  79  P.  171  (applied); 
146  C.  549,  552,  80  P.  692  (construed);  1  C.  A.  609,  611,  82  P.  623 
(subd.  3  applied);  2  C.  A.  400,  403,  84  P.  350  (applied  where  verdict 
was  against  evidence) ;  3  C.  A.  32,  33,  84  P.  216  (applied  to  order 
denying  application  to  set  aside  default  judgment  for  surprise); 
3  C.  A.  286,  288,  85  P.  130  (referred  to);  4  C.  A.  723,  726,  89  P.  438 
(what  orders  are  deemed  to  have  been  excepted  to). 

Practice  Act  191.— 2  C.  322.  325  (applied);  34  C.  682,  686  (con- 
strued). 

S(>48.  EXCEPTION,  FORM  OF.  No  particular  form  of 
exception  is  required,  but  when  the  exception  is  to  the 
verdict  or  decision,  upon  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  it,  the  objection  must  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient. 
The  objection  must  be  stated,  with  so  much  of  the  evidence 
or  other  matter  as  is  necessary  to  explain  it,  and  no  more. 
Only  tlic  substance  of  tb<«  reiMuior's  notes  of  the  evidence 
shall  be  stated.  Documents  on  file  in  the  action  or  proceed- 
ing may  be  copied,  or  the  substance  thereof  stated,  or  a 
reference  thereto  sufficient  to  identify  them  may  be  made. 

History:  Enacted  March  11,  1872.  founded  on  §190  Practice 
Act:  amended  April   3.  1876,  Code  Aindts.   1875-6,  p.   92. 

See  Kerr's  Cyc.   C.   C.   P.  for  50  pars,   annotation. 

Coilc  section.— 46  C.  530,  534  (applied);  49  C.  42.  45  (construed 
in  cone,  op.);  49  C.  552,  555,  556  (applied);  50  C.  502,  503  (applied): 
54  C.  127,  130  (applied);  57  C.  238,  239  (cited  as  proper  method  of 
taking  exception);  61  C.  160,  163  (cited);  61  C.  605,  60S  (cited  by 
mistake  for  §658  post);  67  C.  303.  304,  7  P.  738  (applied);  68  C. 
590,  591,  10  P.  203  (construed  and  applied):  18  P.  Ill  (applied): 
84  C.  528,  531,  532,  24  P.  292,  293  (construed):  89  C.  23.  24.  26  P. 
615,  835  (applied);  89  C.  135,  139,  140,  26  P.  647,  648  (applied): 
90  C.  49,  62,  27  P.  40,  43  (construed);  90  C.  257,  259,  27  P.  195,  196 
(construed);    92   C.    235,    239,    28   P.    285,    286    (construed);    99    C.    223, 

473 


5  649  CODE    OF    CIVIL    PKOCEL>L'RE.      [Pt  .lE.Tit.  VIII. 

226,  33  P.  851  (applied);  104  C.  208,  211,  37  P.  890  (construed); 
108  C.  450,  455,  41  P.  483,  42  P.  479  (construed  and  applied);  112  C. 
603,  607,  44  P.  1074  (applied);  114  C.  447,  450,  46  P.  286  (construed); 
117  C.  168,  184,  48  P.  1075  (construed);  122  C.  405,  407,  55  P.  160 
(applied);  127  C.  37,  39,  59  P.  206  (cited);  130  C.  416,  418,  62  P.  603 
(applied);  132  C.  609,  614,  64  P.  995,  996  (construed);  66  P.  304, 
305  (applied — omitted  from  opinion  as  printed  in  134  C.  245) ;  70 
P.  472  (applied — specifications,  when  defective) ;  144  C.  536,  540, 
78  P.  14  (construed);  147  C.  606,  608,  82  P.  246  (there  must  be 
some  exception  to  decision,  though  no  particular  form  is  required); 
152  C.  188,  189,  92  P.  177  (evidence  not  reviewable  in  absence  of 
specifications  of  particulars);  153  C.  179,  180,  94  P.  768,  769  (erro- 
neously cited  for  §633);  6  C.  A.  550,  551,  92  P.  655  (specifications— 
when  deemed  suflficient). 

Practice  Act  §  190.— 28  C.  261,  263   (cited);  33  C.  549,  553   (cited). 

As  to  amendments  to  bill  on  questions  of  evidence,  see  Kerr's 
Cyc.  C.  C.  P.   §  650  and  note. 

As  to  necessity  of  bill  of  exceptions  to  present  exceptions,  see 
Kerr's  Cyc.   C.   C.   P.   §  65  and  note. 

As  to  necessity  of  incorporation  of  papers  in  bill  of  exceptions 
to  make  them  part  of  the  record,  see  Kerr's  Cyc.  C.  C.  P.  §  661 
and  note. 

As  to  specifications  of  insuflScienoy  of  evidence  in  notice  of 
intention  to  move  for  new  trial  and  in  statement,  see  Kerr's 
Cyc.  C.  C.  P.  §  659  and  note. 

As    to   specification   of   particulars   in   exceptions,    see   8   L.    60S. 

As  to  sufficiency  of  exceptions,  see  99  A.  D.  132. 


§649.  EXCEPTIONS  SIGNED  BY  JUDGE  AND  FILED 
WITH  CLERK,  A  bill  containing  the  exception  to  any  deci- 
sion may  be  presented  to  the  court  or  judge  for  settlement 
within  ten  days  after  the  decision  is  made,  and  after  having 
been  settled,  must  be  signed  by  the  judge  and  filed  with  the 
clerk.  When  the  decision  excepted  to  is  made  by  a  tribunal 
other  than  a  court,  or  by  a  judicial  officer,  the  bill  of  excep- 
tions must  be  presented  to,  and  settled  and  signed  by,  such 
tribunal  or  officer. 

History:  Enacted  March  11,  1872,  corresponding  to  S  189  Prac- 
tice Act;  amended  April  3.  1876,  Code  Amdts.  1875-6,  p.  92;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  147,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  715,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.  449. 
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See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  section. — 47  C.  640,  641  (cited);  47  C.  643  (cited);  50  C. 
444,  445  (cited);  54  C.  416,  417  (cited);  57  C.  501,  503,  504,  505 
(construed);  61  C.  160,  163  (cited);  66  C.  403,  40S,  5  P.  796,  903 
(cited  in  dis.  op.);  80  C.  472,  476.  22  P.  299,  300  (cited);  81  C. 
608,  609,  610,  22  P.  967  (cited);  83  C.  159,  160,  161,  162,  163,  23  P. 
225,  226  (cited);  96  C.  486,  31  P.  532  (cited);  98  C.  134,  136,  32  P. 
863  (construed);  115  C.  394,  399,  47  P.  129  (cited);  120  C.  33,  38, 
65  A.  S.  147,  52  P.  122  (cited);  122  C.  1,  2,  54  P.  276  (cited);  122  C. 
68,  69,  54  P.  368  (construed);  127  C.  582.  584.  60  P.  162  (construed); 
128  C.  136,  138,  60  P.  682  (referred  to);  128  C.  578,  579,  580.  61  P.  98 
(construed);  138  C.  602,  604,  605,  72  P.  148  (cited);  72  P.  840.  841 
(referred  to);  141  C.  151,  152,  74  P.  757  (referred  to);  142  C.  125. 
134,  75  P.  672  (cited);  153  C.  179,  ISO  (erroneously  cited  for  SUUli; 
2  C.  A.  154,  1.^)6,  83  P.  170  (prescribes  no  time  witliin  wliich  excep- 
tion shall  be  settled). 

Practice  Act  §  189. — 28  C.  170,  174  (construed) ;  28  C.  261,  263 
(cited);  32  C.  304,  317,  322  (cited  in  dis.  op.);  33  C.  549,  553  (cited): 
35  C.   247,   257   (construed);   49  C.   263,   266    (cited). 


§650.  EXCEPTIONS  NOT  PRESENTED  AT  TIME  OF 
RULING.  NOTICE  TO  ADVERSE  PARTY.  HOW  SETTLED 
UPON,  ETC.  When  a  party  desires  to  have  exceptions  taken 
at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  at  any  time 
thereafter,  and  within  ten  days  after  the  entry  of  judgment, 
if  the  action  was  tried  with  a  jury,  or  after  receiving  notice 
of  the  entry  of  judgment,  if  the  action  was  tried  without  a 
jury,  or  such  further  time  as  the  court  in  which  the  action 
is  pending,  or  a  judge  thereof,  may  allow,  prepare  the  draft 
of  a  bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
adverse  party.  Such  draft  must  contain  all  the  exceptions 
and  proceedings  taken  upon  which  the  party  relies.  It  may 
also  contain  a  statement  of  any  matters  occurring  upon  the 
trial,  in  the  presence  of  the  court,  showing  any  of  the  mat- 
ters mentioned  in  subdivisions  one  and  two  of  section  six 
hundred  and  fifty-seven  of  this  code.  Within  ten  days  after 
such  service  the  adverse  party  may  propose  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the  other 
party.  The  proposed  bill  and  amendments  must,  within  ten 
days  thereafter,  be  presented  by  the  party  seeking  the  settle- 
ment of  the  bill,  to  the  judge  who  tried  or  heard  the  case, 
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upon  five  days'  notice  to  the  adverse  party,  or  be  delivered 
to  the  clerk  of  the  court  for  the  judge.  When  received  by 
the  clerk  he  must  immediately  deliver  them  to  the  judge,  if 
he  is  in  the  county;  if  he  is  absent  from  the  county,  and 
either  party  desires  the  paper  to  be  forwarded  to  the  judge, 
the  clerk  must,  upon  notice  in  writing  of  such  party,  im- 
mediately forward  them  by  mail,  or  other  safe  channel;  if 
not  thus  forwarded  the  clerk  must  deliver  them  to  the  judge 
immediately  after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judge  must  designate  the  time  at  which 
he  will  settle  the  bill,  and  the  clerk  must  immediately  no- 
tify the  parties  of  such  designation.  At  the  time  designated 
the  judge  must  settle  the  bill.  The  bill  must  thereupon  be_ 
engrossed  and  presented  to  the  judge  to  be  certified,  by  the 
party  presenting  it,  within  ten  days.  If  the  action  was  tried 
before  a  referee,  the  proposed  bill,  with  the  amendments, 
if  any,  must  be  presented  to  such  referee  for  settlement 
within  ten  days  after  service  of  the  amendments,  upon  no- 
tice of  five  days  to  the  adverse  party,  and  thereupon  the 
referee  must  settle  the  bill.  If  no  amendments  are  served, 
or  if  served  are  allowed,  the  proposed  bill  may  be  presented, 
with  the  amendments,  if  any,  to  the  judge  or  referee,  for 
settlement  without  notice  to  the  adverse  party. 

[Duty  ill  Settling:  bill.]  It  is  the  duty  of  the  judge  or 
referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter  so  that  the  exceptions  and  proceed- 
ings may  be  presented  as  briefly  as  possible.  When  settled, 
the  bill  must  be  signed  by  the  judge  or  referee,  with  his  cer- 
tificate to  the  effect  that  the  same  is  allowed,  and  must  then 
be  filed  with  the  clerk. 

History:  Enacted  March  11,  1872;  amended  March  24,  1S74, 
Code  Amdts!  1873-4,  p.  313;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  147,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  716,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  449;  April  19, 
1909,  Stats,  and  Amdts.   1909.  oh.   657. 

See   Kerr's   Cyc.    C.    C.    P.    for   111   pars,    annotation. 
47    C.    640,    641,    642    (construed);    49   C.    510,    511    (applied);    56    C. 
4G6,    469    (applied);    57    C.    501,    504,    505    (construed — decision    refus- 
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ing  to  open  default);  61  C.  160,  163  (cited);  61  C.  250,  255  (con- 
strued); 63  C.  417,  419  (cited);  64  C.  529,  541,  2  P.  418,  420  (ap- 
plied); 65  C.  236,  3  P.  805  (cited);  66  C.  403,  409,  410,  411.  5  P. 
796,  903  (cited  in  dis.  op.);  76  C.  355,  356,  18  P.  403.  404  (con- 
strued); 76  C.  594,  595.  596,  18  P.  685  (construed);  80  C.  472,  476. 
22   P.    299,    300    (construed);    81   C.    608.    610,    22    P.    967    (construed); 

83  C.  159,  160,  161,  162,  163,  23  P.  225,  226  (construed);  84  C.  537. 
539.  24  P.  286  (applied);  84  C.  547,  549,  24  P.  307,  308  (construed); 
88  C.  146.  151.  25  P.  1111.  1112  (construed);  89  C.  38.  40,  26  P. 
619,  620  (construed  and  applied);  89  C.  590,  591,  26  P.  1092  (cited); 
90  C.  49.  62.  27  P.  40.  43  (construed);  90  C.  257.  258,  27  P.  195. 
196  (cited);  93  C.  194.  201.  29  P.  31.  32  (cited);  93  C.  614.  621. 
623.  29  P.  235.  238  (construed);  98  C.  105.  106,  109,  32  P.  876.  877  (con- 
strued); 98  C.  134,  136.  137.  32  P.  863  (construed);  99  C.  649,  651, 
34  P.  442  (applied);  101  C.  175,  176,  177,  35  P.  636  (construed); 
101  C.  651.  653.  36  P.  130  (construed);  102  C.  433,  441.  36  P.  767. 
1037  (construed);  105  C.  84.  86.  38  P.  627  (cited);  106  C.  142.  145. 
39  P.  599  (referred  to);  106  C.  493.  497,  39  P.  862  (applied);  112 
C.  292,  295.  44  P.  569  (construed);  113  C.  371.  375.  45  P.  689  (re- 
ferred to);  115  C.  29.  35.  46  P.  920  (construed);  115  C.  394,  399. 
47  P.  129  (applied);  115  C.  632.  635.  47  P.  603  (construed):  US 
C.  522.  523.  50  P.  682  (applied);  119  C.  349.  351.  51  P.  535  (applied); 
120  C.  33.  52  P.  122  (applied  without  citation);  122  C.  1.  2.  54 
P.  276  (applied);  122  C.  68.  69.  54  P.  368  (applied);  124  C.  422. 
425.  57  P.  225  (cited);  126  C.  677.  678.  59  P.  133  (cited);  127  C. 
582.  584.  60  P.  162  (applied);  128  C.  45.  46.  60  P.  524  (applied): 
128  C.  352.  354.  356.  60  P.  972  (construed);  128  C.  578.  580,  61 
P.  98  (cited);  129  C.  279.  281.  282.  61  P.  955.  956  (construed);  129 
C.  554.  555.  62  P.  105  (applied);  130  C.  621.  625,  63  P.  31  (cited): 
131  C.  406.  409.  63  P.  764  (construed);  135  C.  666,  6G9.  67  P.  lOlU 
(referred  to);  138  C.  602,  604.  605,  606,  72  P.  148  (referred  to): 
72  P.  840  (construed  and  applied  with  other  sections);  141  C.  151. 
152,  74  P.  757  (referred  to);  142  C.  125,  134,  75  P.  672  (referred 
to);  142  C.  208,  215,  100  A.  S.  115,  75  P.  770  (construed);  142  C. 
295.  297,  75  P.  831  (construed);  143  C.  14,  15,  17,  18.  76  P.  717 
(construed  and  applied);  144  C.  536,  540,  78  P.  14  (referred  to> : 
147  C.  376.  377.  81  P.  1112  (construed);  148  C.  451.  452.  S3  P.  SKi 
(construed  and  applied  with  §§1012.  1013  post);  149  C.  173.  175. 
85  P.  145  (construed  and  held  applicable  to  persons  claiming:  as 
devisees  under  will  in  application  for  partial  distribution) ;  150 
C.  124.  131.  88  P.  701  (what  specification  of  error  is  sufficient  in 
proceeding  on  bill  of  exceptions) ;  151  C.  216.  219.  90  P.  543 
(referred  to);  1  C.  A.  623.  625.  82  P.  979  (referred  to);  2  C.  A. 
154,   156.   83  P.  170   (applied  in  election  contest);   2  C.   A.    400.   403, 

84  P.  350   (applied  where  verdict  was  against  evidence). 

As    to    amendment    of    bill    on    petition    to    supreme    court,    .see 
Kerr's   Cyc.   C.   C.   P.    §  652   and   note. 
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As  to  amendment  on  petition  to  supreme  court  to  settle,  see 
Kerr's  Cyc.   C.   C.   P.   §  652   and  note  pars.   4-8. 

As  to  demand  to  compel  judge  to  sign  bill  of  exceptions,  see 
33    A.    D.    451. 

As  to  equity  of  statute  allowing  bill  of  exceptions  in  courts  of 
original  jurisdiction,    see   28  A.    D.    244. 

As  to  extension  of  time  within  which  to  prepare  bill  of  excep- 
tions,   see   Kerr's    Cyc.    C.    C.    P.    §  1054    and   note. 

As  to  mandamus  to  compel  judge  to  sign  bill  of  exceptions,  see 
40   A.    D.    575. 

As  to  necessity  of  bill  of  exceptions  to  present  eirors,  see 
Kerr's  Cyc.   C.   C.   P.   §  661   and  note. 

As  to  papers  to  be  included  in  bill,  see  Kerr's  C.  C.  P.  §  648 
and   note. 

As  to  papers  to  be  incorporated,  see  Kerr's  Cyc.  C.  C.  P.  §  64S 
and   note. 

As  to  refusal  to  settle  bill  of  exceptions  as  an  appealable  order, 
see   Kerr's   Cyc.    C.   C.    P.    §  963   and   note. 

As  to  scope  of  inquiry  on  appeal  as  limited  by  record,  see  Kerr's 
Cyc.   C.  C.   P.   §  661  and  note. 

As  to  service  of  draft  of  proposed  bill  of  exceptions  and  amend- 
ments by  mail,  effect  of,  see  Kerr's  Cyc.  C.  C.  P.  §§  1012,  1013 
and   notes. 

As  to  settlement  by  judge  after  expiration  of  term,  see  Kerr's 
C.   C.   P.    §  653   and  note. 

As  to  skeleton  bill,   see  Kerr's   Cyc.   C.   C.   P.    §  648  and  note. 

As  to  specification  of  particulars  of  insufficiency  of  evidence, 
see  Kerr's  Cyc.  C.  C.  P.  §  648  and  note. 

As  to  what  bill  of  exceptions  should  contain,  see  60  A.  1).  330; 
75  A.   D.   106;   8  L.   611. 

As  to  what  constitutes  filing  bill  of  exceptions,   see  15  A.  S.   297. 

As  to  when  bill  of  exceptions  is  proper,  see  Kerr's  Cyc.  C.  C. 
P.    §  658   and   note. 


§651.  EXCEPTIONS  AFTER  JUDGMENT,  ETC.  Excep- 
tions to  any  decision  made  after  judgment  may  be  presented 
to  the  judge  at  the  time  of  such  decision,  and  be  settled  or 
noted,  as  provided  in  section  six  hundred  and  forty-nine,  or 
a  bill  thereof  may  be  presented  and  settled  afterward,  as 
provided  in  section  six  hundred  and  fifty,  and  within  like 
periods  after  entry  of  the  order,  upon  appeal  from  which  such 
decision   is   reviewable. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,   p.   314;   by  Code   Commission,   Act  March    8, 
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lyOJ,  stats,  and  Amdts.  1900-1,  p.  148,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   716,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  450. 

See  Kerr's  Cyc.   C.   C.  P.   for  9  pars,   annotation. 

57  C.  501,  505  (cited);  61  C.  160,  163  (cited);  63  C.  303,  304 
(applied);  80  C.  472,  476,  22  P.  299,  300  (construed);  81  C.  60S, 
610,  22  P.  967  (construed  and  applied) ;  98  C.  134,  136,  137,  32  P. 
863  (referred  to);  119  C.  382,  383,  51  P.  559  (construed);  120  C. 
234,  237,  52  P.  491  (construed  and  applied);  122  C.  68,  69,  54  P. 
368  (cited);  127  C.  582,  584,  60  P.  162  (referred  to);  144  C.  278, 
279,  77  P.  904  (referred  to — affidavits  upon  motion  for  new  trial); 
146   C.   681,   682,    81   P.   17    (applied). 

As  to  authentication  of  papers  used  in  proceedings  after  judg- 
ment to  make  them  part  of  record,  see  Kerr's  Cyc.  C.  C.  P.  §  661 
and'  note. 


§652.  WHEX  EXCEPTION  IS  REFUSED.  APPLICATION 
TO  SUPREME  COURT  TO  PROVE  THE  SAME,  ETC.     If  the 

judge  in  any  case  refuses  to  allow  a  bill  of  exceptions  in 
accordance  with  the  facts,  the  party  desiring  the  bill  settled 
may  apply  by  petition  to  the  supreme  court  to  prove  the 
same;  the  application  may  be  made  in  the  mode  and  man- 
ner, and  under  such  regulations  as  that  court  may  prescribe; 
and  the  bill,  when  proven,  must  be  certified  by  the  chief 
justice  as  correct,  and  filed  with  the  clerk  of  the  court  in 
which  the  action  was  tried,  and  when  so  filed  it  has  the 
same  force  and  effect  as  if  settled  by  the  judge  who  tried  the 
cause. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  14R. 
act  held  unconstitutional,  see  history,  S  5  ante;  amended  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  716,  Kerr's  Stats,  and  Amdts. 
1906-7,   p.   450. 

See  Kerr's   Cyc.   C.  C.   P.   for  27   pars,   annotation. 

49  C.  510  (construed);  61  C.  160,  163  (cited);  68  C.  413,  414.  9  P. 
456  (applied);  11  P.  220  (applied);  72  C.  227,  229,  13  P.  628,  629 
(construed);  73  C.  1,  2,  14  P.  372  (applied);  82  C.  480.  481.  482. 
23  P.  126  (construed);  83  C.  44,  23  P.  13B  (construed);  84  C.  231, 
232,  23  P.  1112  (cited  in  cone,  op.);  24  P.  276  (applied);  85  C.  214, 
215,  24  P.  640  (applied).;  86  C.  352,  24  P.  1059,  1060  (construed); 
87  C.  390,  391,  392,  393,  25  P.  500  (construed);  89  C.  590.  591.  26 
P.   1092   (construed);  90  C.   257,   258,   260,   27  P.   195.   196   (construed); 
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92  C.  652,  fi53,  28  P.  687  (construed);  97  C.  258,  32  P.  174  (con- 
strued); 102  C.  433,  441,  36  P.  767,  1073  (referred  to);  109  C.  290, 
291,  41  P.  1085  (construed);  129  C.  141,  145,  61  P.  773  (construed); 
131  C.  406,  409.  63  P.  764  (referred  to);  147  C.  359,  360,  362,  81  P. 
1098  (construed);  147  C.  569,  570,  82  P.  192  (construed  and  applied); 
152  C.  602,  603,  93  P.  490  (jurisdiction  of  petition,  In  criminal  case, 
for  proving  exceptions) ;  2  C.  A.  400,  403,  84  P.  350  (applied  where 
verdict    was    against    evidence). 

As  to  amendment  of  bill  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  650  and  note. 

As  to  mandamus  to  compel  settlement  of  bill  of  exceptions,  see 
Kerr's   Cyc.    C.    C.    P.    §  650   and   note. 

As  to  refusal  to  settle  bill  of  exceptions  as  appealable  order, 
see  Kerr's  Cyc.   C.  C.  P.   §  963  and  note. 

§  653.     PROCEEDINGS  WHERE  JUDGE  CEASES  TO  HOLD 

OFFICE.  When  the  decision  excepted  to  was  made  by  any- 
judicial  officer,  other  than  a  judge,  the  bill  of  exceptions  shall 
be  presented  to  such  judicial  officer  and  be  settled  and  signed 
by  him  in  the  same  manner  as  it  is  required  to  be  presented 
to,  settled,   and  signed  by  a  court  or  judge. 

A  judge  or  judicial  officer  may  settle  and  sign  a  biU  of 
exceptions  after,  as  well  as  before,  he  ceases  to  be  snch 
judge  or  judicial  officer.  If  such  judge  or  judicial  officer, 
before  the  bill  of  exceptions  is  settled,  dies,  is  removed  from 
office,  becomes  disqualified,  is  absent  from  the  state,  or  refuses 
to  settle  the  bill  of  exceptions,  or  if  no  mode  is  provided  by 
law  for  the  settlement  of  the  same,  it  shall  be  settled  and 
certified  in  such  manner  as  the  supreme  court  may,  by  its 
order  or  rules,  direct. 

Judges,  judicial  officers,  and  the  supreme  court  shall  re- 
spectively possess  the  same  power,  in  settling  and  certifying 
statements,  as  is  by  this  section  conferred  upon  them  in 
settling  and  certifying  bills  of  exceptions. 

History:  Enacted  March  11,  1872;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  93. 

See  Kerr's  Cyc.   C.   C.   P.  for  7  pars,  annotation. 

61  C.  160,  163  (cited);  66  C.  403,  405.  407,  408,  413.  5  P.  796,  903 
(construed);  67  C.  330,  331,  7  P.  746  (applied);  81  C.  634,  639,  22 
P.  S63  (cited);  91  C.  484,  485,  28  P.  777,  778  (construed);  118  C. 
522,  523,  50  P.  682  (construed);  142  C.  208,  215,  100  A.  S.  115,  75 
P.   770   (applied  to  settlement  of  bill  of  exceptions  by  ex-judge). 
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ARTICLE    II. 
NEW    TRIALS. 

§  656.     New   trial   defined. 

§  657.     When   a   new   trial   may   be   granted. 

§  658.     On   what  papers  moved  for. 

§  659.  Notice  of  motion,  upon  whom  served,  and  what  to  con- 
tain. 

§  660.     Motion   to   be   heard   at   tlie   time   specified,    or   dismissed. 

§  661.     Record  on  appeal. 

§  662.     New  trial  on  court's  own  motion. 

§  663.     Vacation   of  judgment. 

S  663a.  Notice  of  intention  to  move.  When  to  be  given  and 
what  to  contain. 

§  663^4.  Notice  of  motion. 

S656.  NEW  TRIAL  DEFINED.  A  new  trial  is  a  re- 
e.xamination  of  an  issue  of  fact  in  tlie  same  court  after  a  trial 
and  decision  by  a  jury,  court,  or  referee. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  192 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  148,  act  held  unconstitutional,  see 
history,  §  5  ante:  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   717,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   451. 

See  Kerr's  Cyc.   C.   C.   P.   for  33   pars,   annotation. 

49  C.  42,  44,  45  (construed);  56  C.  15,  17  (cited);  56  C.  493,  498 
(cited  in  dis.  op.);  61  C.  160,  163  (cited);  61  C.  605,  608  (construed); 
62  C.  558,  560  (cited);  65  C.  259,  3  F.  872,.  873  (cited);  67  C.  485, 
486,  8  P.  22  (construed);  68  C.  374,  376,  9  P.  555.  557  (cited);  71 
C.  307,  309,  12  P.  223,  224  (applied);  73  C.  564,  566,  570,  15  P. 
125,  126,  128  (construed);  77  C.  305,  307,  19  P.  481  (construed);  78  C. 
63,  65,  20  P.  372,  373.  3  L.  83  (construed);  79  C.  633,  703,  22  P. 
26,  131,  132  (construed);  80  C.  411,  414,  22  P.  170  (construed  with 
§659  post);  8S  C.  302,  315,  26  P.  178,  532,  533  (construed);  90  C. 
323,  327,  27  P.  186,  187  (construed);  93  C.  614,  619.  29  P.  235,  237 
(construed  with  §  657  post) ;  99  C.  265,  270,  33  P.  1103  (cited— 
there  is  no  new  trial  of  a  motion);  102  C.  50,  52,  36  P.  364  (con- 
strued); 102  C.  583,  587,  36  P.  936  (construed);  120  C.  33,  37,  65 
A.  S.  147,  52  P.  122  (construed):  125  C.  15.  16.  57  P.  667  (construed); 
128  O.  334,  60  P.  .S52  (construed  and  applied);  138  C.  558.  559.  560, 
71  P.  SOI  (construed);  140  C.  167.  169,  73  P.  828  (constiucin :  HI 
C.  161,  167,  74  P.  700  (construed);  152  C.  196,  199,  92  P.  182  cited ): 
152  C.  261,  269,  92  P.  481  (applied  in  action  to  force  bank  into 
involuntary  liquidation);  5  C.  A.  25,  27,  89  P.  849  (cited);  3  Ida. 
Kerr's  C.  C.  P.— 31  481 
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108,   27  P.   680   (section  is  same  in  Idaho  as  in  California). 

As  to  equity  jurisdiction  to  grant  new  trial  after  judgment  at 
law,    see    67   A.    D.    653. 

As  to  granting  new  trial  as  to  part  of  issues,  see  Kerr's  Cyc. 
C.   C.   P.    §  660  and  note. 

As  to  new  trial  in  eminent  domain,   see   2  L.   422. 

As  to  scope  of  inquiry  on  appeal  as  limited  b.y  record,  see  Kerr's 
Cyc.   C.   C.   P.    §  661   and  note. 

As  to  scope  of  inquiry  on  appeal  limited  by  order  granting  or 
refusing  new  trial,  see  Kerr's  Cyc.  C.  C.  P.   §  660  and  note. 

§  657.    WHEN  A  NEW  TRIAL  MAY  BE  GRANTED.     The 

former  verdict  or  other  decision  may  be  vacated  and  a  new 
trial  granted,  on  the  application  of  the  party  aggrieved,  for 
any  of  the  following  causes,  materially  affecting  the  substan- 
tial rights  of  such  party: 

1.  Irregnlarity  in  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  the  court  or  abuse  of  discre- 
tion by  which  either  party  was  prevented  from  having  a  fair 
trial ; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or  more 
of  the  jurors  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  on  any  question  submitted  to 
them  by  the  court,  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of 
the  jurors;     , 

3.  Accident  or  snrjjrise,  which  ordinary  prudence  could  not 
have  guarded  against; 

4.  Newly  discovered  CTidence,  material  for  the  party  making 
the  application,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by  the 
party  making  the  application. 

History:  Enacted  March  11.  1872,  re-enactment  with  additions 
of  §  193  Practice  Act. 
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See  Kerr's   Cyc.    C.    C.   P.   for  124  pans,   annotation. 

Code  section. — 49  C.  42,  44  (subd.  6  construed);  54  C.  198,  201 
(construed);  56  C.  15,  17  (subd.  6  construed);  56  C.  493,  495  (subd. 
6  construed);  58  C.  168,  175  (cited  by  mistake  for  §647  ante): 
60  C.  240,  252  (subd.  1  cited);  61  C.  160,  163  (cited);  61  C.  605. 
60S  (construed);  62  C.  343,  348  (construed);  62  C.  558,  560  (con- 
strued); 64  C.  529,  600,  2  P.  418,  465  (cited);  65  C.  259,  3  P.  872,  873 
(construed);  65  C.  548,  550,  4  P.  557  (construed);  66  C.  520,  521, 
6  P.  388  (cited);  6  P.  704  (cited  in  dis.  op.);  67  C.  485,  487,  8  P. 
22,  23  (cited);  68  C.  374,  376,  9  P.  555,  557  (cited);  71  C.  307,  309 
(cited  erroneously  as  §647),  12  P.  223,  224  (correct  citation):  71 
C.  557,  558,  12  P.  673,  674  (cited);  73  C.  604,  607,  15  P.  305,  306  (subd. 
2  construed  and  applied) ;  74  C.  269,  270,  15  P.  773,  774  (construed) ; 
77  C.  588,  590,  20  P.  132,  133  (subd.  2  construed  and  applied):  79 
C.  633,  703,  22  P.  26,  131,  132  (cited);  83  C.  225,  228,  229,  23  P. 
312,  313  (construed);  86  C.  78,  82,  21,  A.  S.  17,  24  P.  846,  848,  9 
L.  483  (subd.  7  cited);  88  C.  45,  49,  25  P.  1062,  1063  (construed 
in  cone,  op.);  90  C.  323,  327,  27  P.  186,  187  (construed):  90  C. 
515,  518,  27  P.  373,  374  (cited);  91  C.  313,  322,  27  P.  752  (cited  in 
dis.  op.);  93  C.  614,  619,  29  P.  235,  237  (construed  with  §656  ante): 
31  P.  931  (subd.  2  construed  and  applied);  98  C.  384,  385,  35  A.  S. 
180;  33  P.  268,  20  L.  698  (subd.  2  construed  and  applied);  33  P. 
341,  342  (subd.  2  construed  and  applied);  99  C.  265,  270,  33  P. 
1103  (construed);  101  C.  118,  120,  35  P.  572  (subd.  5  construed): 
101  C.  511,  512,  35  P.  1030  (subd.  2  applied):  102  C.  254,  260,  36 
P.  522  (construed):  105  C.  632,  635,  39  P.  59  (subd.  2  applied);  106 
C.  594,  601,  39  P.  946  (subd.  3  construed);  108  C.  49,  52,  41  P.  28 
(error  in  denying  jury  trial  of  wliole  case);  110  C.  277,  286,  42 
P.  822  (subd.  5  construed  and  applied);  118  C.  382,  383.  50  P.  550 
(cited);  120  C.  476,  479,  52  P.  725  (subd.  2  construed):  120  C.  544, 
545,  52  P.  825  (cited);  123  C.  520,  521,  56  P.  335  (cited);  124  C.  36. 
41,  56  P.  635  (subd.  4  in  cone,  op.);  125  C.  141,  144,  57  P.  774  (subd. 
4  construed  and  applied);  125  C.  501,  504,  58  P.  169  (cited;:  129 
C.  690,  691,  62  P.  254  (subd.  4  construed);  130  C.  200,  205,  62  P. 
473  (construed);  132  C.  301,  308,  64  P.  472  (construed);  134  C.  205. 
206,  66  P.  208  (construed);  134  C.  494,  497,  498,  66  P.  672  (subd. 
2  construed  and  applied):  136  C.  481,  484,  69  P.  140  (referred  to): 
139  C.  588.  589,  73  P.  415  (construed):  140  C.  167,  169.  73  P.  828, 
829  (subd.  6  construed  with  §  656  ante) ;  141  C.  63,  69,  74  P.  439 
(construed);  141  C.  247,  251,  74  P.  742  (subd.  1  construed):  141  C. 
354,   356,    74    P.    1047    (construed);    143   C.    25,    27,    76    P.    714    (cited), 

145  C.    144,    146,    148,    149,    150,    154,    78    P.    540    (subd.    1    construed): 

146  C.  62,  63,  79  P.  597  (cited):  146  C.  681,  682,  81  P.  17  (cited); 
149  C.  163,  166,  86  P.  507  (subd.  1  construed  and  applied):  151  C. 
303,  307,  90  P.  698  (subd.  6— "against  law"  is  tlie  same  as  "con- 
trary to  law");  152  C.  261,  269,  92  "P.  481  (applied  in  action  to 
force    bank    into    involuntary    liquidation);    1    C.    A.    441,    446.    .S2    1'. 
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640  (subd.  7— what  verdict  is  not  excessive);  1  C.  A.  623,  625,  82 
P.  979  (referred  to);  3  C.  A.  312,  316,  84  P.  1010  (erroneously  cited 
as  §667);  4  C.  A.  760,  780,  89  P.  441  (referred  to);  5  C.  A.  2.5, 
28,  89  P.  849  (subd.  6— case  of  no  findings  to  support  any  judg- 
ment). 

Prac'tiee  Aot  §193.-2.'.  C.  397,  402  (subd.  2  construed);  25  C. 
478,  490  (cited);  25  C.  460,  473  (subd.  2  construed);  25  C.  478,  490 
(applied);  27  C.  107,  110  (applied);  27  C.  228,  238,  87  A.  D.  66 
(cited);  28  C.  335,  339  (subd.  3  cited);  39  C.  485,  489  (subd.  2 
(applied);  40  C.  543,  555  (subd.  6  construfd  and  applied):  45  C. 
119,   121    (construed). 

As  to  admission  of  irrelevant  or  immaterial  evidence  as  groimd 
for  new  trial,  see  66  A.  D.  718;  44  A.   D.  88;  41  A.   D.  747. 

As  to  affidavit  of  newly  discovered  evidence,   see  12  A.   D.   143. 

As  to  cumulative  evidence  as  ground  for  new  trial,  see  14 
L.    649. 

As  to  disqualification  of  juror  as  ground  for  new  trial,  see  9 
A.   D.   31;   18   L.    473. 

As  to  excessive  damages  as  ground  for  new  trial,  see  38  A.  D. 
106;    61   A.    D.    499. 

As  to  granting  new  trial  on  ground  of  surprise,   see  78  A.  D.   518. 

As  to  impeachment  of  verdict  b>'  jurors,  see  5?.  A.  D.  102;  5 
L.    523,    11    L.    706. 

As  to  inadvertence  and  surprise  as  grounds  for  vacating  judg- 
ment,  see  Kerr's   Cyc.   C.   C.   P.    §  473   and  note. 

As  to  misconduct  of  counsel  as  ground  for  a  new  trial,  see 
48  A.   R.  336;   56  A.   R.   814;  58  A.  R.   64S;  9  A.   S.  559;  100  A.   S.   143. 

As  to  misconduct  of  jurors  as  ground  for  new  trial,  see  1  A.  D. 
37;  9  A.  D.  764;  16  A.  D.  454;  35  A.  D.  254;  35  A.  D.  91;  48  A.  D. 
347. 

As  to  new  trial  for  erroneous  instructions,   see  99  A.   D.   129. 

As  to  newly  discovered  evidence  as  ground  for  new  trial,  see 
38   A.   D.    105,    53   A.   D.    184,    9   A.    R.    764. 

As  to  perjury  as  a  ground  for  new  trial,  see  13  L.  336. 

As  to  separation  of  jurors  as  grounds  for  new  trial,  see  43  A.  D. 
75;  31  A.   D.   576. 

As  to  setting  aside  verdict  as  against  evidence,  see  20  A.  D. 
620;    76   A.    D.    65. 

As  to  statements  and  affidavits  of  jurors  to  impeach  their  ver- 
dict,  see  12  A.   D.   143;  34  A.   D.   617. 

As  to  vacating  order  refusing  new  trial  on  the  ground  of  mis- 
take, inadvertence,  or  excusable  neglect,  see  Kerr"s  Cyc.  C.  C.  P. 
§  473   and  note. 


§  658.    0^  WHAT  PAPERS  MOTED  FOR.    When  the  appli- 
cation  is   made   for   a   cause  mentioned   in   the  first,   second, 
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third,  and  fourth  subdivisions  of  the  last  section,  it  must  be 
made  upon  affidavits;  for  any  other  cause  it  may  be  made,  at 
the  option  of  the  moving  party,  either  upon  the  minutes  of  the 
court,  or  a  bill  of  exceptions,  or  a  statement  of  the  case,  pre- 
pared as  hereinafter  provided. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Anidts.  1873-4,  p.  314;  by  Code  Commission,  Act  March  8 
1901,  Stats,  and  Amdts.  1900-1,  p.  149,  act  held  unconstitutional, 
see  history,   §  5  ante. 

See  Kerr's   Cyc.   C   C.   P.   for  13  pars,   annotation. 

Code  section. — 47  C.  58,  59  (applied);  61  C.  160,  163  (cited);  61 
C.  292,  295  (applied);  61  C.  605,  608  (applied);  64  C.  529,  600,  2  P. 
418,  465  (cited);  86  C.  78,  82,  21  A.  S.  17,  24  P.  846,  848,  9  T..  483 
(cited);  90  C.  262,  263,  27  P.  206,  207  (cited);  104  C.  286,  287,  37  P. 
934  (construed);  113  C.  503,  512,  39  P."  769,  45  P.  822,  1047  (cited): 
114  C.  447,  450,  46  P.  286  (cited);  120  C.  234,  237,  52  P.  491  (cited); 
125  C.  501,  503,  58  P.  169  (applied);  128  C.  45,  47,  60  P.  524  (ap- 
plied); 128  C.  136,  138,  60  P.  682  (cited);  130  C.  200,  205,  62  P. 
473  (construed  with  §  657  ante) ;  141  C.  247,  251,  74  P.  742  (applied) ; 
143  C.  25,  27.  76  P.  714  (cited);  145  C.  144,  146,  78  C.  540  (construed 
and  applied);  146  C.  681,  682,  81  P.  17  (cited);  4  C.  A.  760.  780, 
89   P.   441    (referred  to). 

Practice  Act  §  194. — 33  C.  549,  554  (cited);  36  C.  117,  120,  122 
(referred   to). 

A  to  mode  of  application  for  new  trial — Affidavit  on,  see  Kerr's 
Cyc.    C.   C.    P.    §  659   and   note. 

Same — Bill  of  exceptions  on,  see  Kerr's  Cyc.  C.  C.  P.  §  659 
subd.    2    and    note. 

Same — Same — Necessity  for,  see  Kerr's  Cyc.  C.  C.  P.  §  661  and 
note. 

Same^ — Minutes  of  court  on,  see  Kerr's  Cyc.  C.  C.  P.  §  659  subd. 
4   and  note. 

Same — Statement  of  case  on,  see  Kerr's  Cyc.  C.  C.  P.  §  669 
subd.   3   and  note. 

As  to  necessity  of  bill  of  exceptions  or  statement  to  authenticate 
papers,   see  Kerr's  Cyc.   C.    C.    P.    *»  661   and   note. 

As  to  necessity  of  bill  of  exceptions  to  present  exceptions,  see 
Kerr's  Cyc.   C.   C.   P.   §  661  and   note. 

As  to  scope  of  inquiry  on  appeal  as  limited  by  record,  see 
Kerr's  Cyc.  C.   C.   P.   §  661  and  note. 

H550.  NOTICE  OF  MOTION,  UPON  WHOM  SERVED,  AND 
WH.VT  TO  CONTAIN.  The  party  intending  to  move  for  a 
new  trial  must,  within  ten  days  after  receiving  notice  of  the 
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entry  of  the  judgment,  file  with  the  clerk  and  serve  upon  the 
adverse  party  a  notice  of  his  intention,  designating  the  grounds 
upon  which  the  motion  will  be  made,  and  whether  the  same 
will  be  made  upon  affidavits,  or  the  minutes  of  the  court,  or  a 
bill  of  exceptions,  or  statement  of  the  case: 

1.  If  the  motion  is  to  he  made  upon  ar'tiduvits,  the  moving 
party  must,  within  ten  days  after  serving  the  notice,  or  such 
further  time  as  the  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  may  allow,  file  such  affidavits  with  the  clerk, 
and  serve  a  copy  upon  the  adverse  party,  who  shall  have  ten 
days  to  file  counter  affidavits,  a  copy  of  which  must  be  served 
upon  the  moving  party; 

2.  If  the  motion  is  to  he  made  upon  a  hill  of  exceptions,  and 
no  bill  has  already  been  settled  as  hereinbefore  provided,  the 
moving  party  shall  have  the  same  time  after  service  of  the 
notice  to  prepare  and  obtain  a  settlement  of  a  bill  of  excep- 
tions as  is  provided  after  the  entry  of  the  judgment,  or  after 
receiving  notice  of  such  entry  by  section  six  hundred  and  fifty, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar  manner. 
If  a  bill  of  exceptions  has  been  already  settled  and  filed, 
when  the  notice  of  motion  is  given,  such  bill  shall  be  used  on 
the  motion; 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the  case, 
the  moving  party  must,  within  ten  days  after  service  of  the 
notice,  or  such  further  time  as  the  court  in  which  the  action 
is  pending,  or  the  judge  thereof  may  allow,  prepare  a  draft  of 
the  statement,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
adverse  party. 

[Proposed  amendments,  procedure  on.]  If  such  proposed 
statement  be  not  agreed  to  by  the  adverse  party,  he  must, 
within  ten  days  thereafter,  prepare  amendments  thereto,  and 
serve  the  same,  or  a  copy  thereof,  upon  the  moving  party.  If 
the  amendments  be  adopted,  the  statement  shall  be  amended 
accordingly,  and  then  presented  to  the  judge  who  tried  or 
heard  the  cause,  for  settlement,  or  be  delivered  to  the  clerk 
of  the  court  for  the  judge.  If  not  adopted,  the  proposed  state- 
ment and  amendments  shall,  within  ten  days  thereafter,  be 
presented  by  the  moving  party,  to  the  judge,  upon  five  days' 
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notice  to  the  adverse  party,  or  delivered  to  the  clerk  of  the 
court  for  the  judge;  and  thereupon  the  same  proceedings  for 
the  settlement  of  the  statement  shall  be  taken  by  the  parties, 
and  the  clerk,  and  judge,  as  are  required  for  the  settlement  of 
bills  of  exception  by  section  six  hundred  and  fifty. 

[Where  case  heard  by  referee,  procedure.]  If  the  action 
was  heard  by  a  referee,  the  same  proceedings  shall  be  had 
for  the  settlement  of  the  statement  by  him  as  are  required 
by  that  section  for  the  settlement  of  bills  of  exception  by 
a  referee.  If  no  amendments  are  served  within  the  time 
designated,  or  if  served,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  judge  or 
referee,  for  settlement,  without  notice  to  the  adverse  party. 
When  the  notice  of  the  motion  designates,  as  the  ground  of 
the  motion,  the  Insufficiency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  the  statement  shall  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient. 

When  the  notice  designates,  as  the  ground  of  the  motion, 
errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  statement  shall  specify  the  particular 
errors  uppn  which  the  party  will  rely.  If  no  such  specifica- 
tion be  made,  the  statement  shall  be  disregarded  on  the 
hearing  of  the  motion. 

[Judge  or  referee  to  strike  out  redundant,  etc,  matter.]     It 

is  the  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out*  of  it  all  redundant  and  useless  matter,  and  to 
make  the  statement  truly  represent  the  case,  notwithstanding 
the  assent  of  the  parties  to  such  redundant  or  useless  matter, 
or  to  any  inaccurate  statements.  When  settled,  the  state- 
ments shall  he  signed  by  the  judge  or  referee,  with  his  cer- 
tificate to  the  effect  that  the  same  is  allowed,  and  shall  then 
be  filed  with  the  clerk. 

1.  When  the  motion  is  to  be  made  on  the  minutes  of  the 
eonrt,  and  the  ground  of  the  motion  is  the  insufficiency  of  the 
evidence  to  justify  the  verdict  or  other  decision,  the  notice  of 
motion  must  specify  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufficient;  and.  if  the  ground  of  the  motion  is 
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errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  notice  must  specify  the  particular  errors 
upon  which  the  party  will  rely.  If  the  notice  does  not  con- 
tain the  specifications  here  indicated,  when  the  motion  is  made 
on  the  minutes  of  the  court,  the  motion  must  be  denied. 

HLstory:  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  315;  by  Code  Connmission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  149,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  717,  Kerr's  Stats,  and  Amdts.  190  6-7,  p.  451. 

See  Kerr's  Cyc.   C.   C.  P.   for  234  pars,   annotation. 

Code  section. — 49  C.  552,  555  (applied);  54  C.  127,  130  (applied); 
54  C.  180,  182  (applied);  54  C.  542,  546  (construed);  54  C.  595,  596 
(subd.  3  applied);  55  C.  277,  279  (construed  and  applied);  56  C. 
610  (construed);  57  C.  226,  231  (cited);  57  C.  629,  632  (construed): 
58  C.  81,  82  (applied);  59  C.  99,  100  (construed);  60  C.  431.  432 
(subd.  4  applied);  61  C.  292.  295  (applied):  61  C.  605,  608  (applied); 
63  C.  242,  245  (construed);  63  C.  417.  418  (construed);  65  C.  236, 
3  P.  805  (cited);  65  C.  259,  260,  3  P.  872,  873  (cited — order  grant- 
ing new  trial  reversed);  4  P.  1067  (subd.  3  cited):  66  C.  317,  318. 
5  P.  495  (applied):  66  C.  403,  405,  409.  410,  5  P.  796,  903;  66  C.  469, 
470,  471,  472,  6  P.  100  (construed);  66  C.  520,  521,  6  P.  388  (subd. 
3    construed);    6    P.    422    (construed);    6    P.    704    (cited    In    dls.    op.); 

7  P.  307  (applied);  67  C.  258,  7  P.  680  (subd.  3  applied);  8  P.  11 
(applied);    67    C.    589,    590,    8    P.    314,    315    (applied);    67    C.    601.    602. 

8  P.  316  (applied);  68  C.  22,  23,  8  P.  596  (cited);  68  C.  73,  8  P.  849 
(cited);  9  P.  152,  154  (construed);  68  C.  374,  376,  9  P.  555.  557 
(construed  and  applied);  68  C.  485.  487,  9  P.  663,  664  (cited);  68 
C.  638,  641.  10  P.  128,  129  (subd.  3  cited);  69  C.  112,  116,  10  P. 
278,  281  (subd.  3  construed):  69  C.  202,  204,  10  P.  510,  512  (subd.  4 
applied);  69  C.  643,  644,  11  P.  581  (subd.  3  applied);  70  C.  534.  538. 
12  P.  530,  532  (construed);  71  C.  557,  558,  559.  563.  12  P.  673,  674,  676 
(construed  and  applied);  73  C.  475,  476,  15  P.  63.  64  (construed); 
74  C.  52,  59,  15  P.  364,  368  (subd.  4  applied);  74  C.  530.  532.  16  P. 
385,  386  (applied);  75  C.  349,  352,  17  P.  232  (applied);  76  C.  8.  9. 
10,  17  P.  932,  933  (subd.  3  applied);  76  C.  103,  105,  18  P.  124.  125 
(applied);  76  C.  355,  356,  18  P.  403,  404  (subd.  3  cited):  76  C.  594. 
595,  596,  18  P.  685,  686  (construed);  77  C.  525.  526,  20  P.  47  (con- 
strued and  applied);  78  C.  107,  108.  20  P.  241  (construed):  21  P. 
825  (construed  and  applied);  79  C.  633.  683,  22  P.  26.  41.  131 
(cited  in  cone,  op.);  SO  C.  411,  414,  22  P.  170  (construed  with  §656 
ante);  82  C.  51,  55,  22  P.  1114,  1115  (cited);  83  C.  159,  161.  162. 
23  P.  225,  226  (applied);  83  C.  319,  320,  23  P.  301,  302  (subd. 
3  applied);  84  C.  299,  300,  24  P.  160,  161  (subd.  3  construed  and 
applied);    85    C.    155,    165,    24    P.    738,    740    (construed    and    applied); 
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86  C.  78,  82,  21  A.  S.  17,  24  P.  846,  9  L.  483  (cited);  86  C.  643. 
645,  25  P.  134,  135  (subd.  4  applied);  89  C.  38,  40,  26  P.  619,  020 
(con.strued — right  to  wait  for  notice  of  decision) ;  89  C.  611,  612, 
26  P.  1091  (subd.  3  construed);  90  C.  68,  71,  27  P.  62,  63  (subd. 
3  construed  and  applied);  90  C.  262,  264,  27  P.  206,  207  (cited); 
92  C.  656,  657,  28  P.  687,  688  (subd.  3  applied);  93  C.  194,  200,  201. 
29  P.  31,  32  (subd.  3  construed  and  applied);  94  C.  425,  428,  29 
P.  954  (subd.  4  construed);  95  C.  249,  250,  30  P.  527  (applied); 
95  C.  444,  445,  30  P.  590  (construed  and  applied);  30  P.  1107 
(subd.  3  applied);  97  C.  15,  16,  31  P.  898,  899  (construed  and 
applied);  97  C.  461,  462,  32  P.  530  (applied);  97  C.  513,  515,  32 
P.  573,  574  (applied);  98  C.  315,  316,  33  P.  118  (construed  and 
applied);  99  C.  173,  175,  178,  33  P.  887  (applied);  34  P.  628,  629 
(subd.  4  applied);  100  C.  576,  577,  35  P.  158  (applied);  101  C.  429. 
430,  35  P.  990  (subd.  3  applied);  37  P.  153  (construed  and  applied); 
103  C.  503,  504,  37  P.  485  (subd.  4  construed  and  applied);  105  C. 
409,  412,  38  P.  960  (applied);  106  C.  142,  145,  39  P.  599  (subd.  3 
applied);  39  P.  634,  635  (applied);  110  C.  204,  ■213,  42  P.  634  (ap- 
plied); 112  C.  4,  6,  7,  44  P.  318  (construed  and  applied);  44  P. 
461  (subd.  4  construed);  112  C.  587,  590,  44  P.  1027  (applied);  113 
C.  503,  511,  39  P.  769,  45  P.  822,  1047  (cited);  114  C.  69,  71,  45  P. 
1012  (applied);  115  C.  16,  26,  56  A.  S.  82,  44  P.  660,  46  P.  730,  35 
Li.  318  (construed);  116  C.  43,  45,  47  P.  870  (construed  and  applied): 
116  C.  136,  138,  139,  47  P.  1018  (construed  and  applied);  117  C. 
329,  331,  49  P.  128  (applied);  119  C.  183,  186,  187.  48  P.  730,  51 
P.  183  (construed);  119  C.  349,  351,  51  P.  535  (applied);  120  C. 
402,  52  P.  652  (applied  without  citation);  120  C.  544,  545,  52  P. 
825  (construed  and  applied);  120  C.  559,  566.  53  P.  46  (subd.  3 
applied);  121  C.  145,  146,  53  P.  647  (subd.  3  applied);  121  C.  414. 
415,  53  P.  935  (cited);  122  C.  573,  576,  577,  55  P.  419  (cited);  124 
c;.  409,  410,  57  P.  207  (subd.  3  construed  and  applied) ;  125  C.  48. 
50,  57  P.  684  (applied);  125  C.  51,  52,  57  P.  893,  894  (applied); 
125  C.  107,  116,  57  P.  791  (applied):  125  C.  270,  271,  57  P.  1015  (subd. 
3  applied);  126  C.  51,  52,  58  P.  305,  306  (subd.  4  applied);  120 
C.  677,  678,  59  P.  133  (cited  and  applied);  128  C.  45,  47,  60  P. 
524  (cited  and  applied);  128  C.  136,  138,  139,  60  P.  682  (cited); 
128  C.  306,  308,  60  P.  853  (construed  and  applied);  128  C.  523,  525. 

61  P.  90  (applied);  129  C^.  279,  281.  61  P.  955  (cited);  129  C.  356. 
357,  358,  360,  61  P.  1123  (construed  and  applied);  129  C.  690,  691. 

62  P.  254  (subd.  1  construed);  130  C.  190,  192,  62  P.  481  (applied); 
131  C.  406,  409,  63  P.  764  (subd.  3  applied);  131  C.  .572,  574,  63  P. 
918  (construed);  132  C.  609,  614,  64  P.  995  (construed);  133  C. 
508,  509.  65  P.  950  (applied);  134  C.  482,  484,  66  P.  734  (construed 
and  applied);  135  C.  118,  119,  67  P.  5  (construed  and  applied): 
136  C.  510,  512,  69  P.  257  (subd.  3  applied);  70  P.  1061,  1062  (subd. 
3  applied):  138  C.  602,  605,  72  P.  148  (referred  to);  138  C.  641,  642. 
72  P.  176  (referred  to);  139  C.  14,  15,  72  P.  357  (cited);  139  C. 
648.  652,  73  P.  590  (cited);  140  O.  323,  327,  73  P.  1067  (subd.  3 
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applied);  141  C.  33,  41,  74  P.  436  (subd.  1  applied);  141  C.  63, 
68,  74  P.  439  (construed  and  applied);  141  C.  151,  153,  74  P.  757. 
(cited);  141  C.  619,  621,  75  P.  332  (subd.  3  applied);  141  C.  73.S. 
740,  75  P.  326  (referred  to);  143  C.  25,  27,  76  P.  714 
(cited);  144  C.  536,  540,  78  P.  14  (applied);  148  C.  195, 
197,  113  A.  S.  219,  82  1'.  781,  2  I.  N.  S.  653,  7  A.  C. 
356  (specifications,  when  sufficient):  150  C.  124,  131,  88  P.  701 
(distinction  as  to  specification  required  in  bill  of  exceptions,  and 
statement) ;  151  C.  242,  245,  246,  90  P.  538  (subd.  3  construed  and 
applied);  152  C.  196,  199,  92  P.  182  (who  is  adverse  party  entitled 
to  notice  of  intention — how  to  be  determined) ;  1  C.  A.  609,  611, 
82  P.  623  (applied);  2  C.  A.  496,  499,  84  P.  312  (applied);  3  C.  A. 
371,  377,  85  P.  657  (applied,  pointing  out  distinction  between  bill 
of  exceptions  and  statement) ;  4  C.  A.  269,  271,  87  P.  558  (referred 
to) ;  6  C.  A.  550,  551,  92  P.  655  (specifications — when  deemed  suffi- 
cient). 

Practice  Act  §  195.^1  C.  396  (motion  for  new  trial,  time  of, 
citing  §252  Practice  Act  of  1850);  1  C.  437,  438  (motion  for  new- 
trial,  time  of,  citing  §252  Practice  Act  1850);  2  C.  306,  307  (re- 
ferred to);  3  C.  89  (construed);  9  C.  67,  68  (right  to  move  for  new 
trial  is  lost  when) ;  9  C.  76  (waiver  of  objections  to  want  of  notice 
of  intention  to  move  for  new  trial) ;  9  C.  247  (failure  to  file  state- 
ment, effect  of) ;  22  C.  650,  658  (any  statement  becomes  part  of 
record  when) ;  24  C.  179,  181  (time  within  which  to  file  statement) ; 
24  C.  354,  355,  356  (notice  should  be  given  in  writing);  25  C.  478. 
488,  489  (applied);  26  C.  279,  284  (valid  objection  to  notice  of 
motion— waiver  of  right);  27  C.  107,  110,  112,  113,  114  (construed 
and  applied);  27  C.  300,  320  (applied);  27  C.  337,  338,  339  (three 
distinct  steps  to  obtain  new  trial) ;  27  C.  408,  410  (insufficient 
statement);  28  C.  259,  261  (referred  to);  28  C.  301,  303,  311,  312 
(considered — presumption  is  that  statement  contains  all  the  evi- 
dence);  28  C.  409,  413  (statement  will  be  disregarded  when);  28 
C.  416,  418  (sense  in  which  words  "rendered,"  "rendition,"  and 
"entered"  are  used);  32  C.  171,  172  (statement  not  filed  in  time 
to  be  disregarded);  32  C.  304,  317,  318,  319,  320  (applied— record 
on  appeal);  33  C.  208,  210  (time  to  sen'e  notice  of  intention  does 
not  commence  to  run  until  when) ;  33  C.  468.  472  (notice  of  motion 
for  new  trial  is  in  time  when);  34  C.  90,  91  (errors  are  waived 
unless  specified);  34  C.  235,  239  (referred  to);  34  C.  624,  626  (point 
that  evidence  fails  to  sustain  verdict  must  be  disregarded  when) ; 
35  C.  247,  257  (referred  to);  36  C.  117,  120,  122  (referred  to);  37 
C.  337,  338  (applied);  38  C.  201,  202  (statement  must  be  disre- 
garded when);  38  C.  278,  280  (referred  to);  39  C.  24,  33  (applied), 
34  (amendment  was  to  prevent  what  surprise);  39  C.  247,  253 
(applied) ;  41  C.  247,  251  (evidence  as  written  out  by  reporter  is 
the  statement  required) ;  41  C.  393,  404,  407  (proceedings  before 
referee,    when   not  a   trial);    41   C.   515,    518    (wliat   is   insufficient   to 
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extend  time  for  filing  statement) ;  41  C.  619,  621  (statement  i.<5 
not  required  to  be  served);  43  C.  320,  322  (extending  time);  43 
C.  542  (statement  is  unnecessary  if  motion  is  on  affidavits) ; 
43  C.  573,  576  (statement,  after  nonsuit);  44  C.  210,  211,  212  (pre- 
scribes duty  of  settling  proposed  statement  in  what  cases);  45 
C.  119,  121  (applied  in  action  for  partition);  46  C.  3,  4  (applied); 
46  C.  33,  42  (sufficient  specification,  what  is) ;  47  C.  164  (applied — 
statement  not  filed  in  time);  47  C.  416,  427  (applied — absence  of 
specifications) ;  49  C.  340,  341  (it  is  imperative  that  statement 
specify  particulars);  141  C.  1S6,  192,  74  P.  774  (sufficient  specifica- 
tion,   what   is). 

As  to  computation  of  time  within  which  to  move  for  a  new 
trial,   see   49   L.    225. 

As  to  duty  of  moving  party  to  prosecute  motion,  see  Kerr's 
Cyc.    C.    C.    P.    §  660   and   note. 

As  to  extension  of  time  to  file  notice  of  intention  to  move 
for  new  trial  and  to  prepare  and  serve  bill  of  exceptions  or  state- 
ment,  see  Kerr's  Cyc.   C.    C.   P.    §  1054   and   note. 

As  to  papers  to  be  included  in  bill  of  exceptions,  see  Kerr's 
Cyc.    C.    C.    P.    §  648    and    note. 

As  to  power  of  court  to  set  aside  a  resettled  statement  on  motion 
for  new   trial,   see  Kerr's  Cyc.   C.   C.    P.    §  473   and  note. 

As  to  skeleton  form  of  bill  of  exceptions,  see  Kerr's  Cyc.  C.  C.  P. 
S  648    and    note. 

As  to  specification  of  insufficiency  of  evidence  in  Inll  of  excep- 
tions,  see  Kerr's   Cyc.    C.    C.   P.    §  648  and   note. 

As  to  statements  of  evidence  in  bill  of  exceptions,  see  Kerr's 
Cyc.    C.    C.    P.    §  648   and   note. 

As   to   statement  on   appeal,    see   post   §  950,    note. 


§  660.  MOTION  TO  BE  HEARD  AT  TIME  SPECIFIED,  OR 
DISMISSED.  The  application  for  a  new  trial  must  be  heard 
at  the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court,  and 
in  other  cases,  after  the  affidavits,  bill  of  exceptions,  or 
statement,  as  the  case  may  be,  are  filed,  and  may  be  brought 
to  a  hearing  upon  motion  of  either  party.  On  such  hcariug 
roforenoe  may  bo  had  in  all  cases  to  the  pleadings  and  orders 
of  the  court  on  file,  and  when  the  motion  is  made  on  the 
minutes,  reference  may  also  be  had  to  any  depositions,  and 
documentary  evidence  offered  at  the  trial,  and  to  the  report 
of  the  proceedings  on  the  trial  taken  by  the  phonographic 
reporter,  or  to  any  certified  transcrii)t  of  such  report, 
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Hlstorj-:  Knacted  Marcli  1],  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  317;  by  Code  Commission,  Act  March 
S,  1901,  Stats,  and  Amdts.  1900-1,  p.  149;  act  held  unconsti- 
tutional, see  history,  §  .5  ante;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  718,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   452. 

See  Kerr's   Cyc.   C.   C.   P.   for  31   pars,    annotation. 

65  C.  259.  260,  3  P.  872,  873  (cited — order  granting  new  trial 
reversed);  79  C.  633,  683,  22  P.  26,  41,  131  (cited  in  cone,  op.;); 
82  C.  51,  55,  22  P.  1114,  1115  (construed);  90  C.  262,  264.  265,  27 
P.  206,  207  (construed);  33  P.  328  (construed);  102  C.  583,  586,  36 
P.  936  (construed);  105  C.  84.  86,  38  P.  627  (construed);  114  C.  69, 
71,  45  P.  1012  (applied);  127  C.  355,  357,  360,  59  P.  791  (construed); 
128  C.  45,  47,  60  P.  524  (applied);  128  C.  322,  325,  60  P.  847  (con- 
strued); 131  C.  406.  409.  63  P.  764  (applied);  137  C.  44,  45,  69  P. 
620  (construed);  143  C.  25,  27,  76  P.  714  (cited);  150  C.  764,  766, 
89  P.  1090   (motion  for  new  trial  on  minutes  of  court). 

As  to  hearing  at  chambers  of  motions  for  new  trials,  see  ante 
§  166   and   note. 

As  to  limitation  of  court  on  hearing  of  motion  to  grounds 
specified,    see   Kerr's    Cyc.    C.    C.    P.    §  659   and   note. 

As  to  presentation  of  reference  to  pleadings  on  hearing  of 
motion  for  new  trial  by  bill  of  exceptions,  see  Kerr's  Cyc.  C.  C.  P. 
§  650    and    note   par.    17. 

§661.  RECORD  ON  APPEAL.  The  judgment-roll  and  the 
affidavits,  or  bill  of  exceptions,  or  statement,  as  the  case  may 
be.  used  on  the  hearing,  with  a  copy  of  the  order  made,  shall 
constitute  the  record  to  be  used  on  appeal  from  the  order 
granting  or  refusing  a  new  trial,  unless  the  motion  be  made 
on  the  minutes  of  the  court,  and  in  that  case  the  judgment-roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy  of 
the  order,  shall  constitute  the  record  on  appeal. 

[Subsequent  statement  —  Presentation  and  serviee.]  Such 
subsequent  statement  shall  be  proposed  by  the  party  appeal- 
ing, or  intending  to  appeal,  within  ten  days  after  the  entry  of 
the  order,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof,  may  allow,  and  the  same 
or  a  copy  thereof  be  served  upon  the  adverse  party,  who  shall 
have  ten  days  thereafter  to  prepare  amendments  thereto,  and 
serve  the  same,  or  a  copy  thereof,  upon  the  party  appealing, 
or  intending  to  appeal;   and  thereafter  proceedings  shall  be 
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had,  and  within  like  periods,  for  the  settlement  of  the  state- 
ment as  provided  by  section  six  hundred  and  fifty-nine, 

[Wlijit,  statomoiit  to  contain]  but  the  statement  shall  only 
contain  the  grounds  argued  before  the  court  for  a  new  trial, 
and  so  much  of  the  evidence  or  other  matter  as  may  be  neces- 
sary to  explain  them;  and  it  shall  be  the  duty  of  the  judge  to 
exclude  all  other  evidence  or  matter  from  the  statement. 

History:  Enacted  March  11,  1872,  founded  on  §  195  Practice 
Act,  as  amended  ]SC6  (Stats.  1865-6,  p.  845);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  318;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  150,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 

See  Kerr's  Cyc.   C.   C.   P.   for  SO  pars,   annotation. 

Code  section. — 55  C.  43,  44  (construed):  57  C.  292,  293  (applied); 
64  C.  529,  594  (cited  and  applied  but  also  erroneously  cited  for 
§952,  applied  with  correct  citation  in  2  P.  418,  460);  66  C.  403, 
405  (applied),  407,  409,  410,  414  (cited  in  dis.  op.  of  Thornton  .1.), 
5  P.  903;  68  C.  22,  23,  8  P.  596.  597  (construed);  9  P.  152,  154  (cited); 
69  C.  71,  73,  10  P.  189,  190  (on  appeal  from  order  denying  motion 
for  new  trial,  judgment  roll  must  be  in  transcript) ;  78  C.  384,  385, 
20  P.  706,  707  (construed);  79  C.  633,  683,  22  P.  26,  41,  131  (cited 
in  cone,  op.);  81  C.  634,  639,  22  P.  863  (cited);  86  C.  643,  645,  25 
P.  134,  135  (construed);  90  C.  262,  264,  27  P.  206,  207  (applied);  92 
C.  64.  28  P.  102,  103  (cited);  96  C.  113,  114,  30  P.  1104  (cited); 
105  C.  84,  86,  38  P.  627  (cited);  110  C.  556,  560,  561,  42  P.  1082 
(construed);  114  C.  69,  71,  72,  45  P.  1012  (applied);  120  C.  234, 
236,  52  P.  491  (cited);  122  C.  573,  576,  54  P.  899,  55  P.  419  (con- 
strued); 128  C.  45,  47,  60  P.  524  (applied);  128  C.  131,  138,  60  P. 
666  (referred  to);  134  C.  482,  484.  66  P.  734  (construed);  138  C. 
602,  604,  72  P.  148  (referred  to);  72  P.  840  (construed  and  applied 
with  other  sections);  141  C.  151,  152,  74  P.  757  (referred  to);  144 
C.  278,  280,  77  P.  904  (construed);  146  C.  3,  11,  79  P.  527,  531 
(construed  and  applied) ;  147  C.  434,  437,  82  P.  66  (applied) ;  150 
C.  258,  260,  88  P.  925  (cited);  150  C.  764,  766,  767,  89  P.  1090 
(record  on  appeal  where  motion  for  new  trial  is  made  on  minutes 
of  court);  152  C.  396,  405,  93  P.  90  (cited);  94  P.  768,  769  (errone- 
ously cited  as  §677);  1  C.  A.  623,  625,  82  P.  979  (referred  to);  2 
C.  A.  24,  27,  28.  82  P.  1122  (applied);  4  C.  A.  430,  431,  8S  P.  383 
(opinion  of  court,  although  printed  in  transcript,  is  no  part 
of  record  on  appeal);   6  C.  A.  58,   63,   91   P.   425   (cited). 

As  to  aflldavits,  bill  of  exceptions,  and  statement,  see  Kerr's 
Cyc,  C.  C.  P.  §659  and  note:  si-e  also  8  Dec. mi.  Dig.  p.  1532. 
§§  1  et  seq. 

As  to  consideration  on  appeal  of  the  affidavit  on  motion  for 
new   trial   not   in   record,   see  83   A.    D.    443. 
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As    to    judsment-roll,    see   Kerr's    Cyc.    C.    C.    P.    §  670    and    note. 

As  to  matters  considered  on  appeal  from  order  on  motion  for 
new  trial,    see  Kerr's   Cyc.   C.    C.   P.    §656   and   note. 

As  to  minutes  of  court,  see  Kerr's  Cyc.  C.   C.   P.   §  660  and  note. 

As  to  necessity  of  exceptions  for  review  on  appeal,  see  Kerr's 
Cyc.    C.    C.    P.    §  646    and    note. 

As  to  necessity  of  presenting  order  striking  out  pleading  or 
portion  tiiereof  by  bill  of  exceptions,  see  Kerr's  Cyc.  C.  C.  P. 
§  647    and   note   par.    4. 

As  to  opinion  by  court  below  as  part  of  record  on  appeal,  see 
15  L.   798. 

As    to   statement   on   appeal,    see  post   §  950,    note. 

As  to  what  constitutes  judgment-roll,  see  Kerr's  Cyc.  C.  C.  P. 
§  670   and   note. 

As  to  who  shall  settle  statement  made  after  denial  of  motion 
for  new  trial,  based  on  minutes  of  court,  see  Kerr's  Cyc.  C.  C.  P. 
§  653  and  note. 


§  662.  NEW  TKIAL  ON  COURT'S  OWN  MOTION.  The  ver- 
dict of  a  jury  may  also  be  vacated,  and  a  new  trial  granted  by 
the  court  in  which  the  action  is  pending,  on  its  own  motion, 
without  the  application  of  either  of  the  parties,  when  there  has 
been  such  a  plain  disregard  by  the  jury  of  the  instructions  of 
the  court,  or  the  evidence  in  the  case,  as  to  satisfy  the  court 
that  the  verdict  was  rendered  under  a  misapprehension  of 
such  instructions,  or  under  the  influence  of  passion  or  preju- 
dice. The  order  of  the  court  may  be  reriewed  on  appeal  in 
the  same  manner  as  orders  made  on  motions  for  a  new  trial, 
and  a  statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard  upon 
the  minutes  of  the  court,  as  provided  in  section  six  hundred 
and   sixty-one. 

History:      Enacted  March   24,   1874,  Code  Amdts.   1873-4.  p.   319. 

See   Kerr's    Cyc.    C.    C.    P.    for   14    pars,    annotation. 

2  P.  36  (applied);  64  C.  529,  594,  2  P.  418,  460  (applied):  6  P. 
704,  705  (cited  in  dis.  op.);  74  C.  52,  59,  15  P.  364,  368  (construed); 
91  C.  206,  212,  27  P.  648.  650  (construed);  103  C.  503,  505,  37  P. 
485  (cited);  39  P.  601  (cited);  118  C.  382.  383.  50  P.  550  (construed): 
123  C.  520,  521,  56  P.  335  (cited);  128  C.  340,  343,  344,  60  P.  920  (con- 
strued); 134  C.  482,  491,  66  P.  734  (cited):  136  C.  481.  484.  69  P. 
140  (cited);  143  C.  25,  26,  27,  30,  76  P.  714  (construed):  2  C.  A. 
400,  403,  84  P.  350   (applied  where  verdict  was  against  evidence). 
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§663.  VACATION  OF  JUDGMENT.  A  judgment  or  decree 
of  a  superior  court,  when  based  upon  findings  of  fact  made  by 
the  court,  or  the  special  verdict  of  a  jury,  may,  upon  motion 
of  the  party  aggrieved,  be  set  aside  and  vacated  liy  the  same 
court,  and  another  and  different  judgment  entered,  for  either 
of  the  following  causes,  materially  affecting  the  substantial 
rights  of  such  party  and  entitling  him  to  a  different  judgment: 

1.  Incorrect  or  erroneous  conclusions  of  law  not  consistent 
with  or  not  supported  by  the  findings  of  fact;  and  in  such 
case  when  the  judgment  is  set  aside,  the  conclusions  of  law 
shall  be  amended  and  corrected. 

2.  A  judgment  or  decree  not  consistent  >vith  or  not  sup- 
ported by  the  special  verdict. 

History:  Knacted  March  24,  1874,  Code  Anidls.  1873-4,  p. 
•319;  amended  March  9,  1878,  Code  Amdts.  1877-8.  p.  100;  re- 
pealed April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64; 
present  section  enacted  March  3,  1897,  Stats,  and  Amdts.  1897, 
p.  58. 

See  Kerr's   Cyc.   C.   C.   P.   for  7   par.'^.    annotation. 

105  C.  109,  111  (erroneously  cited  for  §  668),  38  P.  641,  642  (cor- 
rect citation);  121  C.  574,  579,  54  P.  72  (applied);  125  C.  240,  241, 
57  P.  986,  987  (construed);  126  C.  107,  108,  77  A.  S.  153,  58  P.  447 
(Cited);  131  C.  321,  325,  63  P.  479  (cited);  140  C.  167,  169,  73  P. 
828  (referred  to);  141  C.  161,  165,  166,  167,  74  P.  700  (cited);  142 
C.  462,  468,  76  P.  62  (cited);  145  C.  454,  456,  78  P.  953  (construoil) : 
146  C.  50,  51,  79  P.  592  (cited);  148  C.  711,  712,  84  P.  195  (referred 
to);  148  C.  759,  762,  84  P.  162  (referred  to);  149  C.  569,  571,  87  P. 
24    (referred  to);   2  C.  A.  759,   760,  84  P.   225    (applied). 

S663a.  >OTI(  E  OF  I>TE>TIO\  TO  3I0VE.  WHEN  TO 
HE  (ilVEN  AM)  WHAT  TO  CONTAIN.  The  parly  intending 
to  make  the  motion  mentioned  in  the  last  section  must, 
within  ten  days  after  notice  of  the  entry  of  judgment,  serve 
upon  the  adverse  party  and  file  with  the  clerk  of  the  court 
a  notice  of  his  intention,  designating  the  grounds  upon  which, 
and  the  time  at  which  the  motion  will  be  made,  and  specify- 
ing the  particulars  in  which  the  conclusions  of  law  are  not 
consistent  with  the  finding  of  facts,  or  in  which  the  judgment 
or  decree  is  not  consistent  with  the  special  verdict.     The  time 
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designated  for  the  making  of  the  motion  must  not  be  more 
than  sixty  daj's  from  the  time  of  the  service  of  the  notice. 
All  order  of  the  court  frraiitJiig:  sncli  motion  may  be  reriewed 

on  appeal  in  the  same  manner  as  orders  made  on  motions  for 
a  new  trial,  and  a  statement  to  be  used  on  such  appeal  may  be 
prepared  in  the  same  manner  as  statements  after  a  motion  is 
heard  upon  the  minutes  of  the  court,  as  provided  in  section 
six  hundred  and  sixty-one. 

History:  Enacted  as  §  663*4.  renumbered  §  663a  and  amended 
March  20,  1907,  Stat.s.  and  Amdts.  1907,  p.  719,  Kerr's  Stats,  and 
Amdts.    1906-7,   p.    452. 

S663^^.  NOTICE  OF  MOTION.  The  party  intending  to 
make  the  motion  mentioned  in  the  last  section  must,  within 
ten  days  after  notice  of  the  rendition  of  judgment  or  decree, 
serve  upon  the  adverse  party  and  file  with  the  clerk  of  the 
court  a  notice  of  his  intention,  designating  the  grounds  upon 
which  the  motion  will  be  made,  and  specifying  the  particulars 
in  which  the  conclusions  of  law  are  not  consistent  with  the 
finding  of  facts,  or  in  which  the  judgment  or  decree  is  not 
consistent  with  the  special  verdict.  The  said  party  must, 
within  sixty  days  after  giving  such  notice  of  intention,  make 
the  motion  to  the  court  after  giving  due  notice  of  the  time 
of  making  such  motion  to  the  adverse  party;  but  the  hearing 
or  consideration  of  such  motion  may  be  further  continued  by 
the  court. 

HLstory;      Enacted  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  59. 

125  C.  240,  241,  57  P.  986,  987  (construed  with  §663  ante);  131 
C.  321,  325,  63  P.  479  (cited);  134  C.  376,  377,  66  P.  316  (cited);  140 
C.  167,  169,  73  P.  828  (referred  to);  141  C.  161,  165,  166,  74  P.  700 
(cited);  148  C.  711,  712,  84  P.  195  (referred  to);  148  C.  759,  762. 
84  P.  162  (referred  to);  149  C.  569,  571,  87  P.  24  (referred  to);  150 
C.  615,  89  P.  429   (referred  to). 

As  to  construction  with  §  663,  see  Kerr's  Cyc.  C.  C.  P.  §  663  and 
note. 
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CHAPTER  VIII. 

THE -MANNER  OF  GIVING  AND  ENTERING  JUDGMENT. 

§  664.     Judgment  to  be  entered  in  twenty-four  hours,  etc. 

§  665.     Case  may  be  brought  before  the  court  for  argument. 

§  666.  Wlien  counterclaim  established  exceeds  plaintiff's  de- 
mand. 

§  fifiT.  Ill  replevin,  judgment  to  be  in  the  alternative  and  with 
damages. 

§  CG8.     Judgment-book  to  be  kept  by  the  clerk. 

§  669.  If  a  party  die  after  verdict,  judgment  may  be  entered, 
but  not  to  be  a  lien. 

§  670.     Judgment-roll,   what   to  contain. 

§  671.     Judgment-lien,  when  it  begins  and  when   it  expires. 

$  672.     Docket,  how  kept,  and  what  to  contain. 

§  673.     Docket  to  be  open  for  inspection  without  charge. 

§  674.  Transcript  to  be  filed  in  any  county,  and  judgment  to 
become  a  lien   there. 

§  675.     Satisfaction  of  a  judgment,  how  made. 

§  675a.  Satisfaction  of  mortgage  recorded. 

S  676.     Undertaking  in  action  to  set  aside  transfer   of   properly. 

§  677.     Conditions  of  undertaking  and  amount  of. 

§  an  Vs.  Filing  and  service  of  undertaking. 

§  678.     Exceptions  to  sureties. 

§  678'/^.  Justification  of  sureties.  Approval  and  disapproval  of 
bond. 

§  679.  Objection  because  estimated  value  in  bond  less  than 
market  value.     New  undertaking. 

§  6791^.  Justification    of   suretie.s. 

§  680.     When  undertaking  becomes  effective. 

§  680 */2.  Judgment  against  sureties  on  bond,   when. 

W>U.  JUDGMENT  TO  BE  ENTERED  I\  TWENTY-FOUR 
HOURS,  ETC.  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  twenty-four  hour§  after  the  rendition  of  the  verdict, 
unless  the  court  order  the  case  to  be  reserved  for  argument 
or  further  consideration,  or  grant  a  stay  of  proceedings.  If 
the  trial  has  been  had  by  the  court,  judgment  must  be  en- 
tered by  the  clerk,  in  conformity  to  the  decision  of  the  court, 
immediately  upon  the  filing  of  such  decision.  In  no  case  is  a 
judgment  effectual  for  any  purpose  until  so  entered. 
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History:  Enacted  March  11,  1872,  re-enactment  of  §  197 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  150,  act  lield  unconstitiatlonal,  see 
liistory,  §  5  ante;  amended  Marcli  20,  1907,  Stats,  and  Amdts. 
1907,   p.    719,   Kerr's   Stats,   and   Amdts.    1906-7,   p.    4.53. 

See  Kerr's   Cyc.   C.   C.   P.    for  46  pais,   annotation. 

Code  section.^— 50  C.  523,  524  (judgment  is  void  pro,  tanto  when) ; 
75  C.  563,  565,  17  P.  685,  686  (construed);  76  C.  532,  534,  18  P. 
668,  §69  (construed);  79  C.  69,  73,  21  P.  551,  748  (construed); 
97  C.  422,  425,  426,  32  P.  515  (construed);  126  C.  322,  324.  58  P. 
824  (referred  to);  135  C.  608,  611,  612,  67  P.  1052  (construed); 
146  C.  212,  213,  79  P.  870  (referred  to);  2  C.  A.  400,  401,  84  P. 
350    (applied). 

Practice  Act  §  197.— 28  C.  68,  70  (referred  to) ;  28  C.  416,  41S, 
420    (construed);    50   C.    523,    524    (applied). 

As  to  action  which  may  be  taken  by  supreme  court  on  appeal, 
see  Kerr's  Cyc.   C.   C.   P.   §  956  and  note. 

As  to  arrest  of  defendants,  see  Kerr's  Cyc-  C.  C.  P.  §  684  and  note. 

As  to  confession  of  judgment  witlaout  action  and  entering  of 
judgment  thereon,  see  Kerr's  Cyc.  C.  C.  P.  §§  1132  et  seq.  and 
notes. 

As  to  docketing  judgment  of  justices'  court  in  superior  court, 
see    Kerr's    Cyc.    C.    C.    P.    §  899    and    note. 

As  to  entry  of  judgment  after  death  of  debtor,  see  Kerr's  Cyc. 
C.   C.  P.    §  669   and  note. 

As  to  final  determination  of  action,  see  Kerr's  Cyc.  C.  C.  P. 
§  1049  and  note. 

As  to  judgment  affecting  real  estate  in  county  other  than  that 
in  which  trial  is  had  see  Kerr's  Cyc.  C.   C.  P.   §  400  and  note. 

As  to  judgment  against  sureties  and  appeal  bond,  see  Kerr's 
Cyc.    C.    C.    P.    §  942   and   note. 

As  to  judgment  by  default  in  justices'  court,  see  Kerr's  Cyc. 
C.   C.   P.    §§  871,    872   and  notes. 

As  to  judgment  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  577 
et    seq.    and   notes. 

As  to  judgment  in  matter  contempt  of  court,  see  Kerr's  Cyc. 
C.    C.    P.    §  1218    and    note. 

As  to  judgment  of  dismissal  or  nonsuit,  see  Kerr's  Cyc.  C.  C.  P. 
I  581   and   note. 

As  to  judgment  on  appeal,  certifying  remittitur,  and  entry  of 
judgment,   see  Kerr's   Cyc.   C.   C.   P.    §  958   and  note. 

As  to  judgment  on  submission  to  arbitration,  see  Kerr's  Cyc. 
C.    C.    P.    §  1286    and    note. 

As  to  judgments  other  than  default  in  justices'  court,  see 
Kerr's   Cyc.    C.    C.    P.    §  889   et   seq.    and   notes. 

As  to  judgment  upon  failure  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
§  585    and.  note. 
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As  to  order  of  proceeding  on  trial,  see  Kerr's  Cyc.  C.  C.  P. 
§  607    et    seq.    and    notes. 

As  to  provision  relating  to  trials  in  general,  see  Kerr's  Cyc. 
C.   C.    P.    §§  646-653   and   notes. 

As  to  recording  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  66S  and 
note. 

As  to  referees  and  trial  by  referee,  see  Kerr's  Cyo,  C.  C.  P. 
§  638   et  seq.  and  notes. 

As  to  relief  from  default  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
§  473    and    note. 

As  to  remedial  powers  of  appellate  court,  see  Kerr's  Cyc.  C.  C.  P. 
§  957    and    note. 

As  to  reserving  for  argument  and  for  further  consideration,  see 
Kerr's  Cyc.   C.   C.   P.    §  665  and  note. 

As  to  setting  aside  judgment  and  entering  different  judgment 
where  conclusions  of  law  are  inconsistent  with  facts  found,  see 
Kerr's  Cyc.  C.  C.   P.   §  663  and  note. 

As  to  stay  of  proceedings  by  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  949   and   note. 

As  to  submitting  controversy  without  action  and  entering  of 
judgment  thereon,  see  Kerr's  Cyc.  C.  C.  P.  §  1138  et  seq.  and 
notes. 

As  to  trial  by  court,  see  Kerr's  Cyc.  C.  C.  P.  §  631  et  seq. 
and  notes. 

As  to  trial  by  jui-.\-,  see  Kerr's  Cyc.  C.  C.  P.  §  600  et  seq.  and 
notes. 

As  to  trial  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  58S  et  seq. 
and   notes. 

As  to  verdict,  see  Kerr's  Cyc.  C.  C.  P.   §§  618-628  and  notes. 

As  to  verdict  and  judgment  in  actions  of  forcible  and  unlaw- 
ful  detainer,    see  Kerr's   Cyc.   C.   C.   P.    §  1174   and   note. 

As  to  what  entry  of  record  is  necessary  to  complete  judgment 
or  order,   see   28  L.   621. 


S  ()«:».  CASE  MAY  BE  BKOKiHT  BEF(»RE  THE  COURT 
F()R  .\R(xr3IE>'T.  When  the  case  is  reserved  for  argument 
or  further  consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  for  argument. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  198  Prac- 
tice Act  as  amended  in  1854   (Stats.  1854,  p.  84). 

Code  section.— 58   C.    356    (cited);    146   C.    212,    213,    79    P.    870    (re- 
ferred  to). 
Practice   Act   §  108. — 28  C.   416.   420   (referred   to). 
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8  66(5.     WHEN  COUNTERCLAIM  ESTABLISHED  EXCEEDS 

PLAINTIFF'S  DEMAND.  If  a  counterclaim,  established  at 
the  trial,  exceeds  the  plaintiff's  demand,  judgment  for  the 
defendant  must  be  given  for  the  excess;  or  if  it  appear  that 
the  defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

History:  Enacted  March  11,  1872,  re-enactment  of  §199 
Practice  Act. 

See  Kerr's   Cyc.   C.   C.   P.   for  4  pars,   annotation. 

Code   .section.— 146   C.    212,    213,   79   P.    870    (referred   to). 

Practice  Act  §  199.— 19  C.  646,  658  (applied) ;  32  C.  620,  629  (con- 
strued);  41   C.   55,   59    (referred  to). 

As  to  dismissal  or  nonsuit,  where  not  granted,  see  Kerr's  Cyc. 
C.    C.   P.    §  581   subd.    1   and   note;    ante   §  578,    note. 

As  to  judgment  exceeding  plaintiff's  demand,  see  Kerr's  Cyc. 
C.    C.    P.    §  626    and   note. 


§  667.  IN  REPLEVIN,  JUDGMENT  TO  BE  IN  THE  ALTER- 
NATIVE AND  WITH  DAMAGES.    In  an  action  to  recover  the 

possession  of  personal  property,  judgment  for  the  plaintiff 
•may  be  for  the  possession  or  the  value  thereof,  in  case  a 
delivery  cannot  be  had,  and  damages  for  the  detention. 

If  the  property  has  been  delivered  to  the  plaiutiff,  and  the 
defendant  claim  a  return  thereof,  judgment  for  the  defendant 
may  be  for  a  return  of  the  property  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same. 

[Gold  coin  or  currency  judgment.]  In  an  action  on  a  con- 
tract or  obligation  in  writing,  for  the  direct  payment  of 
money,  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified 
therein;  and  in  all  actions  for  the  recovery  of  money,  if  the 
plaintiff  allege  in  his  complaint  that  the  same  was  understood 
and  agreed  by  the  respective  parties  to  be  payable  in  a  speci- 
fied kind  of  money  or  currency,  and  this  fact  is  admitted  by 
the  default  of  the  defendant  or  established  by  evidence,  the 
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judgment  for  the  plaintiff  must  be  made  payable  in  the  kind 
of  money  or  currency  so  alleged  in  the  complaint;  and  in  an 
action  against  any  person  for  the  recovery  of  money  received 
by  such  person  in  a  fiduciary  capacity,  or  to  the  use  of  an- 
other, judgment  for  the  plaintiff  must  be  made  payable  in  the 
kind  of  money  or  currency  so  received  by  such  person. 

History:  Enacted  March  11,  1872,  re-enactinent  witli  adrli- 
tions  of  §  200  Practice  Act. 

See  Kerr's   Cyc.   C.  C.  P.  for  159  pars,  annotation. 

1.  Code  section  (as  to  that  part  of  section  treating  of  jurlK- 
ment  in  actions  of  claim  and  delivery). — 54  C.  192,  193,  194,  195  (applied 
and  construed);  56  C.  453,  459  (construed);  61  C.  92,  97,  44  A.  R. 
542  (construed);  63  C.  550,  552  (applied);  2  P.  32  (cited);  65  C.  237, 
238,  3  P.  851  (cited);  66  C.  486,  487.  6  P.  316  (applied);  67  C.  601, 
606.  8  P.  316  (applied);  68  C.  5,  6,  8  P.  605,  606  (construed);  71  C. 
498,  504,  12  P.  505.  508  (cited);  10  P.  394  (cited);  78  C.  573,  577, 
578,  21  P.  305,  307  (construed);  83  C.  645,  648,  23  P.  1031  (con- 
strued); 86  C.  479,  483,  25  P.  5  (applied);  87  C.  345,  346,  347,  25 
P.  546  (construed);  89  C.  459,  463,  26  P.  964,  965  (construed);  89 
C.  501,  504,  26  P.  1077,  1078  (construed);  90  C.  559,  560,  27  P.  411 
(construed);  91  C.  288,  292,  25  A.  S.  180,  27  P.  668,  669  (consti-ued) ; 
92  C.  221,  225,  28  P.  935,  936  (applied);  101  C.  238,  239,  35  P.  772 
(cited);  114  C.  451,  454,  46  P.  270  (cited);  119  C.  315,  322,  51  P.  684 
(cited);  130  C.  190,  193,  62  P.  481  (construed);  130  C.  230,  236,  62  P. 
395  (cited);  132  C.  316,  319,  64  P.  409  (applied);  133  C.  81,  85.  65 
P.  313  (cited);  142  C.  308,  309,  75  P.  826  (applied);  3  C.  A.  312, 
316,   84  P.  1010   (erroneously  cited  for  §  657). 

2.  Practice  Act  §  200  (as  to  that  portion  wliich  applies  to  judg- 
ment in  actions  of  claim  and  delivery). — 7  C  568,  571  (construed); 
11  C.  262,  277  (cited);  24  C.  147,  149,  150  (construed);  34  C.  641. 
645  (construed);  38  C.  507,  513,  514  (applied);  41  C.  515.  518  (applied)- 
45  C.  76,  77  (applied);  49  C.  313,  314  (cited);  142  C.  308,  311.  75  P. 
826   (applied). 

3.  Code  section  (as  to  that  part  providing  for  judgment  to  re- 
quire payment  in  specified  kind  of  money). — 36  P.  514,  Sl.i  (applied): 
104  C.  684,  689,  38  P.  533  (judgment  for  street  assessment  should 
not  specify  kind  of  money). 

4.  Practice  Act  §  200  (as  to  that  part  providing  for  judgment 
to  require  payment  in  specified  kind  of  money). — 26  C.  420,  434 
(referred  to  in  dis.  op.);  26  C.  581,  585  (cited);  46  C.  287,  289 
(applied). 

As  to  action  of  claim  and  delivery  generally  and  matters  of  law 
in  connection  therewith,   see  Kerr's  Cyc.   C.   C.   P.   §  509  and  note. 
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As  to  appeals  to  district  court  of  appeals,  see  Cal.  Const.  1870, 
Art.   V,    §  4,  Amendment  Nov.   8,   1904,   Hen.   G.   L.    p.   Ixxx. 

As  to  case  where  affidavit  does  not  truly  state  value  of  property, 
officers  or  sureties  on  any  undertaking  or  liond  may  set  up  true 
value,    see   Kerr's    Cyc.    C.    C.    P.    §  473    and    note. 

As  to  damages,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and  note  pars. 
84-119. 

As  to  description  of  property',  see  Kerr's  Cyc.  C.  C.  P.  S  .509 
and    note. 

As  to  disposition  of  property  by  defendant,  see  Kerr's  Cyc. 
C.    C.    P.    §  r>09    and   note   pars.    148-152. 

As  to  effect  of  dismissal,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and 
note. 

As  to  execution,   see  Kerr's  Cyc.  C.  C.  P.   §  6S2  subd.   5  and  note. 

As  to  form  of  judgment  and  procedure  in  case  of  liability  to 
make   payment  in  kind,    see   29  L.   593. 

As  to  inconsistent  positions  cannot  be  taken  by  plaintiff,  see 
Kerr's   Cyc.    C.   C.    P.    §  509   and  note   par.    191. 

As  to  judgment,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  S§  577  et 
seq.   and    notes. 

As  to  jury  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and  note  par. 
198. 

As  to  loss  or  destruction  of  the  property,  see  Kerr's  Cyc.  C.  C.  P. 
§  509  and  note  pars.   211,   212. 

As  to  money — How  computed  and  stated,  see  Kerr's  Pocket  Pol. 
C.    §  3274. 

Same — Held  in  fiduciary  capacity. — See  Kerr's  Cyc.  C.  C.  P. 
§  1407  and  note. 

As  to  specific  money  held  in  fiduciary  capacity,  see  Kerr's  Cyc. 
C.    C.    P.    §  1407   and  note. 

As   to   verdict,    see  Kerr's   Cyc.    C.    C.    P.    §  627   and   note. 

As  to  verdict  and  judgment  in  replevin,  generally,  see  Kerr's 
Cyc.    C.    C.    P.    I  627   and   note. 

Same — Correcting  affidavit  as  to  value. — See  Kerr's  Cyc.  C.  C.  P. 
§  473  and  note. 

Same — Return  to  defendant. — See  Kerr's  Cyc.  C.  C.  P.  §§  514. 
627  and  notes. 

Appeals  generally. — See  Kerr's  Cyc.  C.  C.  P.  §  939  et  seq.  and 
notes. 

Default  judgment  upon  failure  to  answer. — See  Kerr's  Cyc.  C.  C. 
P.    §  585    and    note. 

Relief  consistent  witli  case  made. — See  Kerr's  Cyc.  C.  C.  P.  §  580 
and   note. 

Stay  of  execution  on  appeal  from  judgment  in  claim  and  de- 
livery.—See   Kerr's    Cyc.    C.    C.    P.    §  943    and   note. 
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§668.    JUI)GME^T.I{0(^K  TO  BE  KEPT  BY  THE  CLERK. 

The  clerk  must  keep,  with  the  records  of  the  court,  a  book 
to  be  called  the  "  judgment-book,"  in  which  judgments  must 
be    entered. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  201  Prac- 
tice Act,  omitting  concluding-  part  reading  "and  sliall  specify 
clearly  the  relief  granted,  or  other  determination  of  tlie  ac- 
tion." 

See  Kerr's  Cyc.  C.  C.  P.  for  13   pars,   annotation. 

72  C.  192,  193,  13  P.  475  (applied);  76  C.  372,  373,  18  P.  385  (con- 
strued); 84  C.  486,  488,  24  P.  119,  120  (cited);  99  C.  511,  515,  34 
P.  109  (cited);  102  C.  620,  623,  36  P.  950  (applied);  104  C.  551,  552, 
38  P.  360  (applied);  105  C.  109,  111,  38  P.  641  (applied,  erroneously 
cited  as  §663);  110  C.  226,  227,  42  P.  641  (cited);  118  C.  100,  101 
(erroneously  cited  as  §668),  50  P.  312  (correct  citation);  126  C. 
644,  649,  59  P.  143  (construed);  126  C.  683,  685,  59  P.  142  (cited); 
134  C.  376,  377,  66  P.  316  (cited);  140  C.  33,  73  P.  751  (cited); 
146  C.  212,  213.  79  P.  870  (referred  to);  152  C.  344,  345,  92  P.  86S 
(judgment  written  in  court  room  blotter  Ls  not  entered  in  the 
judgment   book). 

As  to  effect  of  death  of  party  on  judgment  lien,  see  Kerr's 
Cyc.    C.    C.    P.    §  671    and   note   pars.    18,    19. 

As  to  entry  of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  664  and  note. 

As  to  appeals  to  district  court  of  appeal,  see  Cal.  Const.  1879, 
Art.    v.    §  4,    Amendment   Nov.    8,    1904,    Hen.    G.    L.    p.    l.xxx. 

As  to  appeals  to  supreme  court,  see  Kerr's  Cyc.  C.  C.  P.  §§  939 
et  seq.   963   and  notes. 

As  to  nunc  pro  tunc  entry  of  judgment,  see  4  A.  S.  828. 

As  to  nunc  pro  tunc  entry  of  judgment  after  death  of  party, 
see    Kerr's    Cyc.    C.    C.    P.    §  669    and    note. 

As  to  register  of  actions  to  be  kept  by  clerk,  see  Kerr's  Cyc. 
C.  C.  P.   §  1052  and  note. 

As  to  what  constitutes  judgment,  see  Kerr's  Cyc.  C.  C.  1". 
§  664  and  note. 

S669.  IF  A  PARTY  DIE  AFTER  VERDICT,  .IIDG.^IENT 
MAY  BE  ENTERED,  BUT  NOT  TO  BE  A  LIEN.  It  a  party 
die  after  a  verdict  or  decision  upon  any  issue  of  fact,  and 
before  judgment,  the  court  may  nevertheless  render  judgment 
thereon.  Such  judgment  is  not  a  lieu  on  the  real  property  of 
the  deceased  party,  but  is  payable  in  the  course  of  adminis- 
tration on  his  estate. 

Hifttury:  Enacted  March  11,  1872,  re-enactnu'iil  (if  S  202 
Practice  Act. 
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See  Kerr's  Cyc.   C.   C.  P.   for  12  pars,   annotation. 

Code  section.— 108  C.  478,  482,  483,  41  P.  328  (construed);  124 
C.  229,  230,  71  A.  S.  53,  56  P.  1038  (cited);  146  C.  212,  213,  79  P. 
870  (referred  to);  1  C.  A.  175,  183,  81  P.  972  (applied  where  absent 
owner  was  insane);  5  C.  A.  262,  265,  90  P.  53  (death  doe.s  not 
impair  power   to   enter   final   judgment). 

Practice  Act  §202. — 50  C.  40,  42  (construed);  108  C.  478,  483,  41 
P._328   (effect  of  entering  judgment). 

670.  JUDGMENT-KOLL,  WHAT  TO  CONTAIN.  Immedi- 
ately after  entering  the  judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  lu  case  tile  coiiiplaiut  is  not  answered  by  any  defendant, 
the  summons,  with  the  affidavit  or  proof  of  service;  the  com- 
plaint with  a  memorandum  indorsed  thereon  that  the  default 
of  the  defendant  in  not  answering  was  entered,  and  a  copy  of 
the  judgment;  and  in  case  the  service  so  made  is  by  publica- 
tion, the  affidavit  for  publication  of  summons,  and  the  order 
directing  the  publication  of  summons; 

2.  In  all  other  cases,  the  pleadings,  all  orders  striking  out 
any  pleading  in  whole  or  in  part,  a  copy  of  the  verdict  of  the 
jury,  or  finding  of  the  court  or  referee,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment;  if  there  are  two  or  more  defend- 
ants in  the  action,  and  any  one  of  them  has  allowed  judgment 
to  pass  against  him  by  default,  the  summons,  with  proof  of 
its  service,  on  such  defendant;  and  if  the  service  on  such 
defaulting  defendant  be  by  publication,  then  the  affidavit  for 
publication,  and  the  order  directing  the  publication  of  the 
summons. 

History:  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  §  203  Practice  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  319;  March  9,  1876,  Code  Amdts.  1875-6,  p.  93;  March 
12,  1895,  Stats,  and  Amdts.  1895,  p.  45;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  151,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  IMarch  20,  1907, 
Stats,  and  Amdts.  1907,  p.  720,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   453. 

See  Kerr's  Cyc.   C.   C.   P.   for  101  pars,   annotation. 
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Code  Hection 47  C.  640.  641,  642  (applied  and  cited);  47  C. 

643,  644  (applied);  49  C.  306,  308  (applied);  53  C.  281.  283  (applied); 
54  C.  542,  546  (cited);  55  C.  43,  44  (applied);  56  C.  489.  491  (cited); 
57  C.  238,  240  (cited);  58  C.  356  (cited);  61  C.  160,  163  (referred 
to);  64  C.  529,  542,  592.  2  P.  418,  420,  459  (construed);  (C.  Feb. 
23,  1884).  3  P.  91  (cited);  65  C.  116,  118,  3  P.  408  (applied);  68 
C.  422,  425,  9  P.  727  (cited);  72  C.  86,  88,  13  P.  158,  159  (applied); 
73  C.  599,  601,  15  P.  302,  303  (applied) ;  74  C.  493,  501,  16  P.  380  (cited) ; 
75  C.  376,  378,  17  P.  433,  434  (applied);  77  C.  220,  230,  11  A.  S.  267.  17  P. 
923,  19  P.  431,  436,  1  L.  567  (cited);  78  C.  384.  385.  20  P.  706  (cited): 
(C.  March  7,  1889).  20  P.  729,  730  (applied);  79  C.  266,  267,  21  P. 
754  (applied);  79  C.  501.  503.  21  P.  970  (applied);  79  C.  600,  602. 
21  P.  954,  955  (cited);  85  C.  574,  579,  24  P.  782,  784  (cited);  86  C. 
395,  400,  21  A.  S.  52,  24  P.  10S9,  1090  (construed);  87  C.  151,  154,  25 
P.  270,  271  (cited);  87  C.  256,  266,  22  A.  S.  243,  25  P.  407,  409 
(cited);  89  C.  478,  486,  23  A.  S.  491,  26  P.  1074.  1076  (applied); 
90  C.  49.  60.  27  P.  40,  43  (applied);  93  C.  600,  606,  29  P.  220  (con- 
strued); 95  C.  454,  455,  30  P.  588,  589  (construed);  95  C.  636,  638. 
30  P.  787  (applied);  97  C.  91,  92,  31  P.  899  (applied);  97  C.  181, 
182,  31  P.  52,  939  (applied);  98  C.  105,  109,  32  P.  876,  877  (applied); 
98  C.  2S1,  283,  33  P.  92,  93  (applied);  99  C.  278.  281,  33  P.  878,  879 
(construed);  99  C.  511,  515,  34  P.  109  (applied);  100  C.  609,  613,  35 
P.  345.  639  (applied);  102  C.  620.  623.  36  P.  950  (cited);  103  C. 
15.  20.  21,  36  P.  1021  (applied);  104  C.  243.  246,  38  P.  85  (applied); 

104  C.  547,  550,  38  P.  361  (applied);  104  C.  551,  552,  38  P.  360  (cited); 

105  C.  109,  111,  38  P.  641  (construed);  110  C.  556,  560,  42  P.  1082 
(applied);  115  C.  266,  270,  47  P.  37,  37  L.  626  (applied);  115  C. 
689,  691.  47  P.  698  (what  to  be  included  in  judgment  roll);  119 
C.  107,  109,  50  P.  1060  (cited);  120  C.  33.  38,  52  P.  122  (cited): 
121  C.  11.  12,  53  P.  403;  123  C.  77,  79,  55  P.  696  (applied);  124  C. 
222,  224,  56  P.  1027  (applied);  125  C.  224,  227,  57  P.  988  (applied); 
126  C.  330,  347,  58  P.  826  (applied);  130  C.  401,  406,  62  P.  620  (ap- 
plied); 133  C.  254,  255,  65  P.  469  (applied);  134  C.  426,  429.  66  P. 
572  (applied);  137  C.  420,  428,  70  P.  299  (applied);  139  C.  694, 
697,  70  P.  214,  73  P.  604  (construed);  140  C.  356,  357,  73  P.  1064 
(cited);  140  C.  672,  675.  74  P.  301  (cited);  143  C.  673,  677,  77  P. 
651  (cited);  144  C.  410,  416,  77  P.  1007  (applied);  145  C.  601,  605, 
79  P.  270  (cited);  146  C.  212,  213,  79  P.  870  (cited);  2  C.  A.  24. 
28,  82  P.  1122  (bill  of  exceptions  may  be  considered  on  appeal 
from  judgment). 

Practice  Act  §203.-27  C.  107.  109  (applied);  28  C.  170,  174  (ap- 
plied); 28  C.  301.  305  (construed);  28  C.  416.  418  (cited);  32  O.  172, 
174  (applied);  33  C.  505,  512  (cited);  33  C.  549,  553  (cited);  34  C. 
391,  403,  425,  94  A.  1).  742  (applied);  34  C.  611,  614  (cited);  36  ('. 
U2,  114  (applied);  41  C.  136,  137  (cited);  49  C.  306.  308  (order 
striking:  out  as  part  of  judgment  roll):  74  C.  493.  501.  16  P.  380 
(cited). 
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§671.  JUDGMENT  LIEN,  WHEN  IT  BEGINS  AND  WHEN 
IT  EXPIRES.  Immediately  after  filing  the  judgment-roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment,  under 
appropriate  heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the 
real  property  of  the  judgment  debtor  not  exempt  from  execu- 
tion in  the  county,  owned  by  him  at  the  time,  or  which  he 
may  afterwards  acquire,  until  the  lien  ceases.  The  lion  con- 
tinues for  five  years,  unless  the  enforcement  of  the  judgment 
be  stayed  on  appeal  by  the  execution  of  a  sufficient  undertak- 
ing as  provided  in  this  code,  in  which  case  the  lien  of  the 
judgment  and  any  lien  by  virtue  of  an  attachment  that  has 
been  issued  and  levied  in  the  action  ceases. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  204  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  320: 
March  9,  1895,  Code  Amdts.  1895,  p.  37. 

See  Kerr's  Cyc.  C.   C.  P.  for  57  pars,   annotation. 

Code  section.— 55  C.  531,  533  (cited);  61  C.  145,  147  (referred 
to);  61  C.  282,  286,  287  (cited);  95  C.  386,  389,  29  A.  S.  121.  30  P. 
556  (cited);  97  C.  203,  204,  206,  31  P.  1126,  32  P.  315  (construed): 
102  C.  620,  623,  36  P.  950  (referred  to);  105  C.  109,  111,  38  P.  641 
(referred  to);  111  C.  488,  499,  44  P.  177  (cited);  112  C.  91.  93,  44 
P.  331  (applied);  114  C.  542,  547,  55  A.  S.  86,  46  P.  609  (cited); 
119  C.  18,  22,  50  P.  925  (cited):  119  C.  192,  194,  48  P.  56,  51  P. 
195  (cited);  124  C.  229,  230,  71  A.  S.  53.  56  P.  1038  (referred  to); 
127  C.  4,  11,  78  A.  S.  17,  59  P.  304,  47  L.  338  (referred  to);"  132 
C.  125,  128,  64  P.  120  (cited);  134  C.  426,  429,  66  P.  572  (what 
minute  order  is  no  part  of  judgment  roll);  137  C.  354,  356,  70  P. 
459  (cited);  138  C.  301,  303,  71  P.  441  (referred  to> :  142  C.  529. 
538,  539,  76  P.  243  (cited);  1  C.  A.  435,  437.  82  P.  390  (construed 
with  §§  681,  685 — execution  may  issue  on  judgment  rendered  though 
not  entered) ;  3  C.  A.  651.  655,  86  P.  978  (judgment  cannot  be  made 
a  lien  on  homestead  when);  6  C.  A.  586.  588.  92  P.  667  (lien  of 
judgment  and  attachment  ceases  when):  82  F.  89,  93  (this  section 
is  not  applicable  to  a  contract  lien  of  mortgage  enforced  upon 
foreclosure  sale — distinction  between  such  lien  and  a  statutory 
judgment  lien);   89   F.   32,   36.   40    (cited). 

Practice  Act  §  i:04. — 6  C.  130,  134  (construed);  14  C.  54,  57  (ap- 
plied) :  25  C.  337,  346,  347,  350,  351,  352,  357,  359  (construed) ;  28 
C.  520,  525  (construed);  31  C.  395,  397,  89  A.  D.  193  (cited):  37 
C.  121,  146,  99  A.  D.  256  (cited);  39  C.  137,  144  (cited);  46  C.  654. 
656    (cited);    49   C.    193,    194    (cited). 
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As  to  attachment  and  attachment  liens,  see  Ken's  Cyc.  C  C.  P. 
I  537  and  note. 

As  to  constituting  judgment  of  justices'  court  lien  on  reil  prop- 
erty, see  Kerr's  Cyc.  C.  C.  P.  §§  S99,  900  and  notes. 

As  to  continuing  lien  of  judgment  opened  or  set  aside  to  permit 
defense,   see  41  L.   222. 

As  to  effect  of  lien  on  homestead  right — Subject  to  homestead 
right,  see  11  L.  705;  87  A.  D.  27S;  34  A.  S.  496. 

As  to  effect  on  appeals,  and  giving  security  thereon,  see  Kerr's 
Cyc.    C.    C.    P.    §  9:!7   and   note. 

As  to  effect  upon  existing  judgment  lien  of  proceedings  to  renew. 
review,    or    extend    judgment,    see    53    L.    702. 

As  to  enforcement  of  judgment  by  execution,  see  Kerr's  Cyc.  C. 
C.   P.   §  681  et  seq.  and  notes. 

As  to  estates  and  interests  affected  by  judgment  lien,  see  93 
A.   D.    345. 

As  to  judgment  docket,  see  Kerr's  Cyc.  C.  C.  P.  §§  672-674 
and  notes. 

As  to  judgment  entered  after  deatli  of  party  not  a  lien,  see 
Kerr's   Cyc.    C.    C.    P.    §  669   and   note;    §  1506   and    note. 

As  to  judgment  where  defendant  dies  after  verdict  or  decision, 
but  before  judgment  thereon  rendered  see  Kerr's  Cyc.  C.  C.  P. 
§  1506  and  note. 

As  to  lien  of  judgment  after  death  of  defendant,  see  S9  A.  D. 
243. 

As  to  lien  of  judgment  of  justice  of  the  peace — Effect  of  filing 
transcript,    see   2   L.    831. 

As  to  lien  of  judgment  on  after-acquired   land,  see  13  A.   D.   626. 

As  to  lien  on  lands  fraudulently  conveyed,   see  17  L.  345. 

As  to  priority  of  judgment  liens  on  after-acquired  property,  see 
42   L.    209. 

As  to  priority  of  judgment  over  conveyance  made  after  begin- 
ning of  term,  see  38  L.   293. 

As  to  priority  of  lien  of  judgment,  or  of  prior  unrecorded  con- 
veyance,   see   16    L.    668. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C  •'.  1'. 
§  690  and  note. 

As  to  recording  transcript  from  judgment  docket  in  another 
county,   see  Kerr's   Cyc.   C.    C.   P.    i  674   and   note. 

As  to  stay  of  execution  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§§  941   et  seq.   and   notes. 

As  to  superiority  of  Hen  of  local  assessments  ovei-  prior  liens, 
see  35  L.   372. 

As  to  undertaking  on  appeal,  see  Kc^rr's  Cyc.  r.  ('.  P.  §§941 
et  seq.   and  notes. 
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§672.     DOCKET,  HOW  KEPT,  AND  WHAT  TO  CONTAIN. 

The  docket  mentioned  in  the  last  section  is  a  book  which  the 
clerk  keeps  in  his  office,  with  each  page  divided  into  nine 
columns,  and  headed  as  follows:  [1]  Date  of  entry  in  docket; 
[2]  judgment  debtors;  [3]  judgment  creditors;  [4]  judgment; 
[5]  time  of  entry;  [6]  where  entered  in  judgment  book; 
[7]  appeals,  when  taken;  [8]  judgment  of  appellate  court; 
[9]   satisfaction  of  judgment,  when  entered. 

If  the  judgment  is  for  the  recovery  of  money,  the  amount 
must  be  stated  in  the  docket  under  the  head  of  judgment;  if 
tlie  judgment  is  for  any  other  relief,  a  memorandum  of  the 
general  character  of  the  relief  granted  must  be  stated. 

The  names  of  the  defendants  must  be  entered  in  alphabetical 
order. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  205  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  151,  act  held  unconstitutional,  see  liistory, 
§  5  ante:  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  720, 
Kerr's   Stats,    and   Amdts.    1906-7,    p.    453. 

See  Kerr's  Cyc.   C.  C.  P.  for  9  pars,  annotation. 

Code  section.— 58  C.  356  (cited);  61  C.  282,  286  (applied);  90  C. 
397,  399,  27  P.  304  (construed);  102  C.  620,  623,  36  P.  950  (referred 
to);   124   C.   671,   676,   57  P.   654    (referred  to). 

Practice  Act  §205.-50  C.  511,  517  (construed). 

As  to  docket,  nature,  purpose  arid  contents  of,  see  18  PI.  &  Pr. 
481-488. 

Same — Duty  of  clerk  to  keep. — See  Kerr's  Pocket  Pol.  C.  §  4204; 
also   30   Cent.    Dg.    col.    693,    §§  506-509. 

As  to  docketing  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  671  and 
note  pars.  21,  22;  30  Cent.  Dig.  col.  690,  §§501-578;  11  PI.  &  Pr. 
973;    87   A.    S.    665;    49   L.    224. 

As  to  entry  of  judgment — Generally,  see  Kerr's  -Cyc.  C.  C.  P. 
§664  and  note;  1  A.  C.  159;  10  A.  C.  1039;  17  Encyc.  of  L.  768; 
18    PI.    &    Pr.    437-458. 

Same — After  death  of  party. — See  30  Cent.  Dig.  col.  44,  §§  15-21; 
col.   692,    §  511;    col.   712,    §  529;    1  L.    567;   49  L.   153. 

Same — Against  infant.— See  13  A.   D.   159. 

Same — Against  pei-son  not  in  being. — See  2  A.  C.  790;  97  A.  S.  762. 

Same — Necessity  and  sufficiency  of  in  order  that  judgment  maj' 
be  sued  on.— See  30  Cent.  Dig.  col.  3001,   §  1722. 

Same— Nunc  pro  tunc. — See  30  Cent.  Dig.  col.  704,  §§525-541;  18 
PI.   &   Pr.    458-471;   also   ante   §668.   note. 

Same — What  entry  or  record  necessary  to  complete. — See  28 
L.    628. 
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§673.  DOt'KET  TO  BE  OPENED  FOR  INSPECTION 
WITHOUT  CHARGE.  The  docket  kept  by  the  clerk  is  open 
at  all  times,  during  office  hours,  for  the  inspection  of  the 
public,  without  charge.  The  clerk  must  arrange  the  several 
dockets  kept  by  him  in  such  a  manner  as  to  facilitate  their 
inspection. 

HUtory:  Enacted  March  11,  1872,  re-enactment  of  S  206  Prac- 
tice Act. 

58    C.    356    (cited). 

As  to  public  writings  being  open  to  inspection,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1892,  1893  and  notes. 

Same — As  to  what  constitutes  public  writings,  see  Kerr's  Cyc. 
C.   C.   P.    §1888   and   note;   C  W.   &  P.   5840. 


§674.  TRANSCRIPT  TO  BE  FILED  IN  ANY  COUNTY, 
AND  JUDGMENT  TO  BECOME  A  LIEN  THERE.  The  tran- 
script of  the  original  docket  of  any  judgment,  the  enforcement 
of  which  has  not  been  stayed  on  appeal,  certified  by  the  clerk, 
may  be  filed  with  the  recorder  of  any  other  county,  and  from 
such  filing  the  judgment  becomes  a  lien  upon  all  the  real 
property  of  the  judgment  debtor  not  exempt  from  execution 
in  such  county,  owned  by  him  at  the  time,  or  which  he  may 
afterward,  and  before  the  lien  expires,  acquire.  The  lien  cou- 
tiiiiies  for  two  years  unless  the  judgment  is  previously  satis- 
fied or  the  lien  otherwise  discharged. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  207  Prac- 
tice Act;  amended  by  Code  Commission,  Act  Marcli  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  151,  act  l)eld  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   720,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   454. 

100  C.  590,  591,  35  P.  170  (cited);  138  C.  301,  302,  303,  71  P.  441 
(referred  to);  89  F.  32,  36  (fact  that  property  is  in  hands  of 
receiver  does  not  extend  duration   of  lien). 

As  to  judgment — In  cases  affecting  title  to  real  property  in 
another  county,  see  Kerr's  Cyc.  C.  C.  P.  §  400  and  note;  30  Cent. 
Dig.    col.   2542,    §§  1443-1525. 

Same — In  county  where  land  is  situated,  see  Kerr's  Cyc.  C.  C.  P. 
§§  78,   400  and  notes. 

Same — May  be  recorded  without  acknowledgment,  see  Kerr's 
Cyc.   C.   C.   §  1159  and  note. 
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Same — Recording,  generally,  see  Kerr's  Cyc.  C.  C.  §§  lir>8  et  set), 
and  notes;   also  ante  §  672,   note. 

As  to  justices'  court  judgment,  lien  created  by  filing  abstract 
of,    see   Kerr's    Cyc.    C.    C.    P.    §  900   and    note. 

As  to  recording  transcript  of  judgment  witliout  acknowledgment, 
see   Kerr's    Cyc.    C.    C.    §  1159    and    note. 

§675.     SATISFACTION   OF    A   JUDOfMENT,   HOW   MADE. 

Satisfaction  of  a  judgment  may  be  entered  in  the  clerk's 
docket  upon  an  execution  returned  satisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk,  made  in 
the  manner  of  an  acknowledgment  of  a  conveyance  of  real 
property,  by  the  judgment  creditor,  or  by  his  indorsement  on 
the  face,  or  on  the  mai'gin  of  the  record  of  the  judgment,  or 
by  the  attorney,  unless  a  revocation  of  his  authority  is  filed. 
Wheiieyer  a  judgment  is  satisfied  iu  fact,  otherwise  than  upon 
an  execution,  the  party  or  attorney  must  give  such  acknowl- 
edgment, or  make  such  indorsement,  and  upon  motion,  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfaction 
to  be  made  without  it. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  208  Prac- 
tice Act:  amended  March   24,   1874,  Code  Amdts.   1873-4,  p.   320. 

See  Kerr's  Cyc.   C.   C.   P.   for  29   pars,   annotation. 

60  C.  617,  621  (applied);  71  C.  444,  448,  9  P.  736,  12  P.  478  (referred 
to);  24  P.  301  (cited);  108  C.  285,  286,  41  P.  304  (referred  to); 
130  C.  275,   277,   62  P.  460  (cited). 

As  to  acknowledgments — Who  may  take  and  certify,  see  Kerr's 
Cyc.    C.    C.    P.    §  179   and  note. 

As  to  appeal  from  judgments  after  satisfaction — When  such 
may   be   sustained,    see   45   A.    S.    271. 

As  to  authority  of  attorney  to  satisfy  judgment,  see  Kerr's 
Cyc.  C.  C.  P.   §  283  and  note. 

As  to  effect  of  judgment  against  one  joint  tort-feasor  upon  lia- 
bility of  the  other,  see  58  L.  410;  31  Cent.  Dig.  col.  3127.  §  29. 

As  to  execution  of  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §§  681 
et  seq.  and  notes. 

As  to  judgments  against  sureties  on  appeal  bond,  see  Kerr's 
Cyc.   C.   C.    §  942  and  note. 

As  to  party  paying  more  than  his  share  of  judgment  compelling 
contribution,  see  Kerr's  Cyc.  C.  C.  P.  §  709  and  note;  11  Cent. 
Dig.    col.    2183,    §§2-9;    5    Decen.    Dig.,    p.    577.    §§2-5. 

As  to  power  of  attorney  to  bind  client,  see  Kerr's  Cyc.  C.  C.  P. 
§§  283-285    and    notes. 
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As  to  redemption  of  real  propert.v  sold  under  execution,  see 
Kerr*s  Cyc.  C.  C.  P.  §§  700-708  and  notes. 

As  to  right  of  surety  who  has  paid  judgment  to  enforce  it  for 
his    own    benefit,    see    16    L.    115. 

As  to  sales  under  execution,  see  Kerr's  Cyc.  C.  C.  P.  §  694 
and   note. 

As  to  satisfaction  of  judgment  by  levy  on  real  and  per.sunal 
property,  see  58  A.   D.  350. 

As  to  satisfaction  of  judgment  in  replevin,  see  Kerr's  Cyc. 
C.   C.   P.   §  667  and  note  para.   82-86. 

As  to  set-off  of  judgments,  see  Kerr's  Cyc.  C.  C.  P.  §  440  and 
note. 

As"  to  vacating  satisfaction  of  judgment  when  title  of  purchaser 
at  execution  sale  fails,  see  53  A.  D.  701. 

§675a.     SATISFACTIOX     OF     MORTGAGE      RECOUOED. 

Whenever  a  mortgage  on  real  propertj^  is  foreclosed  in  this 
state  and  the  property  covered  by  such  mortgage  is  sold  under 
and  pursuant  to  the  decree  of  foreclosure  entered  in  the 
action  in  which  such  foreclosure  is  had,  it  shall  be  the  duty 
of  the  sheriff,  or  commissioner  making  the  sale,  as  the  case 
may  be,  within  five  days  after  the  purchaser  at  the  sale 
becomes  entitled  to  a  deed  from  such  sheriff,  or  commissioner 
thereunder,  to  enter  upon  the  margin  of  the  county  records 
where  such  mortgage  is  recorded,  if  the  same  be  recorded  a 
satisfaction  of  the  same. 

[Form  of  satisfaction.]  Such  satisfaction  shall  be  substan- 
tially in  the  following  form : 

Full  satisfaction  and  discharge  of  the  within  mortgage  by 

foreclosure    is   hereby    entered   this   day   of   19 — . 

Decree  of  foreclosure  entered  the  day  of  19 — ,  in 

cause  No.  entitled, vs.  Sale  under  such  decree 

had  the day  of 19—.  , 

Sheriff    (commissioner). 

HlHtory:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905, 
pp.    '24?>,   244.      In   oft't-ot   immeilin  toly. 

UJ7«.  IM)EIM  AhlXJ  IN  ACTH^N  TO  SET  ASIDE 
Tlt.WSFEK  OF  IMMM'KRTY.  Where  an  action  is  commenced 
to    set   aside    a    transfer    or    conveyance    of   property    on    the 
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grounds  that  such  transfer  or  conveyance  was  made  to  hinder, 
delay  or  defraud  a  creditor  or  creditors,  the  transferee  or 
grantee  to  whom  it  is  alleged  the  property  was  transferred  or 
conveyed  to  binder,  delay  or  defraud  creditors  or  the  suc- 
cessors or  assigns  of  such  transferee  or  grantee,  may  give  an 
undertaking  as  herein  provided,  and  when  such  undertaking 
is  given  as  herein  provided,  the  transferee  or  grantee  to 
whom  it  is  alleged  the  property  wag  transferred  or  conveyed 
to  hinder,  delay  or  defraud  creditors,  or  the  successors  and 
assigns  of  such  transferee  or  grantee,  may  sell,  encumber, 
transfer,  convey,  mortgage,  pledge  or  otherwise  dispose  of  the 
property,  or  any  part  thereof,  which  is  alleged  to  have  been 
transferred  or  conveyed  to  hinder,  delay  or  defraud  creditors, 
so  that  the  purchaser,  encumbrancer,  transferee,  mortgagee, 
grantee  or  pledgee  of  such  property,  will  take,  own,  hold  and 
possess  such  property  unaffected  by  such  action  and  suit,  or 
the  judgment  which  may  be  rendered  therein. 

History:     Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  D8. 
58  C.   356    (cited). 

§677.     CONDITIONS    OF   UNDERTAKING    AND    .\MOUNT 

OF.  Such  undertaking  with  two  sureties  shall  be  executed  by 
the  transferee  or  grantee  to  whom  it  is  alleged  the  property 
was  transferred  or  conveyed  to  hinder,  delay  or  defraud  cred- 
itors, or  the  successor  or  assign  of  such  transferee  or  grantee, 
in  double  the  estimated  value  of  the  property  so  alleged  to 
have  been  transferred  or  conveyed;  provided,  in  no  case 
need  such  undertaking  be  for  a  greater  sum  than  double  the 
amount  of  the  debt  or  liability  alleged  to  be  due  and  owing  to 
the  plaintiff  in  such  action,  commenced  to  set  aside  said  trans- 
fer and  conveyance; 

[When  value  of  property  less  than  sum  due.]  and  where 
such  estimated  value  of  the  property  alleged  so  to  have  been 
conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing 
to  the  plaintiff  in  the  action,  such  estimated  value  shall  be 
stated  in  the  undertaking,  and  said  undertaking  shall  be  con- 
ditioned that,  if  it  be  adjudged  in  said  action  that  the  transfer 
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or  convej'ance  was  made  to  hinder,  delaj'  or  defraud  a  creditor 
or  creditors,  then  tliat  the  transferee  or  grantee  or  the  said 
successor  or  assigns  of  such  transferee  or  grantee  giving  such 
undertaking,  will  pay  to  the  plaintiff  in  said  action  a  sum 
equal  to  the  value,  as  the  same  is  estimated  in  said  under- 
taking, of  said  property  alleged  to  have  been  transferred  or 
conveyed  to  hinder,  delay  or  defraud  creditors,  not  exceeding 
the  sum  alleged  to  be  due  and  owing  to  the  plaintiff  in  the 
action. 

History:      Enacted  Marcli  9,  1903.  Stats,  and  Amdt.s.  190."?,  p.  99. 

94  P.   768,   769   (erroneously  rited  for   §  661). 


§677^4.     FILIXG     AND     SERVICE     OF     UNDERTAKING. 

Said  undertaking  shall  be  filed  in  the  action  in  which  said 
execution  issued  and  a  copy  thereof  served  upon  the  plaintiff 
or  his  attorney  in  said  action. 

Historj's      Enacted  March  9,  1903.  Stats,  and  Amdts.  1901?,  p.  99. 


§678.  EXCEPTIONS  TO  SURETIES.  Within  ten  days 
after  service  of  the  copy  of  undertaking  the  plaintiff  may 
object  to  such  undertaking  on  the  ground  of  inability  of  the 
sureties,  or  either  of  them,  to  pay  the  sum  for  which  they 
become  bound  in  said  undertaking,  and  upon  the  ground  that 
the  estimated  value  of  the  property  therein  is  less  than  the 
market  value  of  such  property.  Such  objection  to  the  under- 
taking' shall  be  made  in  writing,  specifying  [1]  the  ground  or 
grounds  of  objection,  and  if  the  objection  is  made  to  the  under- 
taking that  the  estimated  value  therein  is  less  than  the  market 
value  of  the  property,  such  objection  shall  specify  [2]  the 
plaintiff's  estimate  of  the  market  value  of  the  property.  Such 
written  objection  shall  be  served  upon  the  said  transferee  or 
grantee,  or  the  successor  or  assigns  of  such  transferee  or 
grantee  giving  such  undertaking. 

Hifitory:     Enacted  March  9,  1903,  Slats,  and  Amdts.  19o3.  p.  99. 

r>S  C.  356   (cited). 
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§678^^.  JUSTIFICATION  OF  SURETIES.  APrROVAL 
AND  DISAPPROVAL  OF  BOND.  When  the  sureties  or  either 
of  them,  are  objected  to,  the  surety  or  sureties  so  objected  to 
shall  justify  before  the  court  in  which  the  action  is  com- 
menced, upon  ten  days'  notice  of  the  time  when  they  will  so 
justify  being  given  to  the  plaintiff,  or  plaintiff's  attorney. 

[Hearing'  Tritiiesses  as  to  sufficiency  of  surety.]  Upon  the 
hearing  and  examination  into  the  sufficiency  of  a  surety,  wit- 
ness may  be  required  to  attend  and  evidence  may  be  procured 
and  introduced  in  the  same  manner  as  in  trial  of  civil  cases. 

Upon  sucji  hearing  and  examination  the  court  shall  make 
its  order,  in  writing,  appi'oving  or  disapproving  the  sufficiency 
of  the  sureties  or  surety  on  such  undertaking.  In  case  the 
court  disapproves  of  the  surety  or  sureties  or  any  undertaking, 
a  new  undertaking  may  be  filed  and  served,  and  to  any  under- 
taking given  under  the  provisions  of  this  act  the  same. objec- 
tion to  the  sureties  may  be  made  and  the  same  proceedings 
had  as  in  case  of  the  first  undertaking  filed  and  served. 

History:    Enacted  March   9,  1903,  Stats,  and  Amdts.  1903,  p.  99. 

§679.  OBJECTION  BECAUSE  ESTIMATED  VALUE  IN 
BOND  LESS  THAN  MARKET  VALUE.  NEW  UNDERTAK- 
INGr.  When  objection  is  made  to  the  undertaking  upon  the 
ground  that  the  estimated  value  of  the  property,  a§  stated  in 
the  undertaking,  is  less  than  the  market  value  of  the  prop- 
erty, the  transferee  or  grantee,  or  the  successor  or  assigns  of 
such  transferee  or  grantee  giving  the  undertaking  may  accept 
the  estimated  value  stated  by  the  plaintiff  in  said  objection, 
and  a  new  undertaking  may  at  once  be  filed,  with  the  plain- 
tiff's estimate  stated  therein  as  the  estimated  value,  and  no 
objection  shall  thereafter  be  made  upon  that  ground; 

If  the  plaintiff's  estimate  of  the  market  Talue  is  not  ac- 
cepted, the  transferee  or  grantee,  or  the  successor  or  assigns 
of  the  grantee  or  transferee  giving  such  undertaking,  upon 
ten  days'  notice  to  the  plaintiff,  shall  move  the  court  in  which 
the  action  is  pending  to  estimate  the  market  value  of  the 
property,  and  upon  the  hearing  of  such  motion,  witnesses  may 
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be  required  to  attend  and  testify,  and  evidence  may  be  pro- 
duced in  the  same  manner  as  in  the  trial  of  civil  actions. 

[Court  to  estiiiiale  market  valne,  when.]  Upon  the  hearing 
of  the  motion  the  court  shall  estimate  the  market  value  of 
the  property,  and  if  the  estimated  value  of  the  property  as 
made  by  the  court  exceeds  the  estimated  value  as  stated  in  the 
undertaking,  a  new  undertaking  shall  be  filed  and  served  with 
the  market  value  determined  by  the  stated  value  therein  as 
the  estimated  value  of  the  property. 

History:  Enacted  March  9,  1903,  Stats,  and  Amdls.  1903, 
p.  100. 

58   C.   356    (cited). 


§e79»/^.  JUSTIFICATION  OF  SURETIES.  The  sureties 
shall  justify  upon  the  undertaking  as  required  by  section  one 
thousand  and  fifty-seven  of  the  Code  of  Civil  Procedure. 

History:  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.   100. 

S680.     WHEN    UNDERTAKING     BECOMES    EFFECTIVE. 

The  undertaking  shall  become  effective  for  the  purpose  stated 
in  section  one  of  this  act,  ten  days  after  service  of  copy 
thereof  on  the  plaintiff,  unless  objection  to  such  undertaking 
is  made  as  in  this  act  provided,  and  in  case  objection  is  so 
made  to  the  undertaking  filed  and  served,  the  same  shall  be- 
come effective  for  such  purpose  when  an  order  is  made  by 
such  court  approving  the  sureties,  when  the  surety  or  sureties 
are  objected  to,  or  affirming  the  estimate  of  the  value  of  prop- 
erty when  objection  is  made  thereto,  or  in  case  any  objection 
to  the  undertaking  is  sustained  by  the  court  when  a  new 
undertaking  is  filed  and  served  as  required  by  this  act,  to 
which  no  objection  is  made,  or  if  made  is  not  sustained  by  the 
court. 

History:  Enacted  Marcii  9.  19o:i.  Stats,  and  Amdts.  1903, 
p.   100. 

5S   C.  356    (cited). 
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S68(B^.  JIDGMEINT  AGAI>ST  SURETIES  0>  BOM), 
>VHE>'.  If  judgment  be  rendered  in  said  action  tliat  the 
alleged  transfer  or  conveyance  was  made  to  hiinder,  delay  or 
defraud  creditors,  then  judgment  shall  be  rendered  in  such 
action  without  further  proceeding  in  favor  of  plaintiff  and 
against  the  principal  and  sureties  on  said  undertaking  for 
the  sum  for  which  said  undertaking  was  executed  according 
to  the  conditions  thereof. 

History:  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.   101. 
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TITLE  IX. 

OF   THE   EXECUTION   OF   THE   JUDGMENT   IN   CIVIL 
ACTIONS. 

Chapter  I.     Tlie   Execution.   §§681-7131/^. 

II.      Proceedings  Supplementary  to  the  Execution,  §§  714- 

721. 


CHAPTER  I. 
THE    EXECUTION. 

§  681.     Witiiin  what  time  execution   may  issue. 

§  682.  Who  may  issue  the  execution,  its  form,  to  whom  di- 
rected,  and   what  it  shall  require. 

§  683.     When  made  returnable. 

§  684.     Money  judg-ments  and  others,   how  enforced. 

§  685.     Execution   after   five   years. 

§  686.  When  execution  may  issue  against  the  property  of  a 
party  after  his  death. 

§  687.     Execution,  how  and  to   wliom   issued. 

§  688.  What  shall  be  liable  to  be  seized  in  exec;ution.  Not  to 
be  affected  till  a  levy  is  made. 

§  689.     When  property  is  claimed  by  a  third  person.     Indemnity. 

S  690.     What  exempt  from  execution. 

§  691.     Writ,  how  executed. 

§  692.     Notice  of  sale  under  execution,  liow  given. 

S  693.     Selling  without   notice,   what  penalty   attached. 

§  694.  Sales,  how  conducted.  Neither  the  officer  conducting  it 
nor  his  deputy  to  be  a  purchaser.  Real  and  personal 
property,  how  sold.  Judgment  debtor,  if  present,  may 
direct  order  of  sale,  and  the  officer  shall  follow  liis 
directions. 

S  69.5.  If  purchaser  refuses  to  pay  purchase-money,  what  pro- 
ceedings. 

§  696.     Officer  may  refuse  suc'h   inircliastM-'.s  bid  after. 

§  697.  The.«!e  two  sections  not  to  make  (ifTicer  lial>Ie  beyond 
a  certnin   amo\int. 

S  l!9.S.  Personal  properly,  not  capribh'  of  ninniuil  delivery,  hf>w 
delivered   to   purcliaser. 

§699.  Personal  property  not  capMble  of  m;inual  dolivory.  luiw 
sold  and  delivered. 
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S  TOO.     Real  pi'operty,  sale  of.     Title  of  purchaser. 

S  700a    Sale  absolute  when,  when  svibject  to  rpdemptii>n. 

§  701.     Real  property  so  sold,  by  whom  it  may  be  redeemed. 

§  702.     When  it  may  be  redeemed,  and  redemption  money. 

§  703.  When  judgment  debtor  or  other  rertemptioner,  may  re- 
deem. 

§  704.  In  cases  of  redemption,  to  whom  the  payments  are  to 
be  made. 

§  705.     What  a  redemptioner  must  do  in   order  to  redeem. 

§  706.  Until  the  expiration  of  redemption-time  court  may  re- 
strain waste  on  the  property.     What  considered  waste. 

§  707.     Rents   and   profits. 

§  708.  If  purchaser  of  real  property  be  evicted  for  irregulari- 
ties in  sale,  what  he  may  recover  and  from  whom. 
When  judgment  to  be  revived.  Petition  for  the  pur- 
pose, how  and  by  whom  made. 

§  709.  Party  who  pays  more  than  his  share  may  compel  con- 
tribution. 

§  710.     Collection   of   moneys   from   judgment   debtor;    procedure. 

§  710[a].  Claim  and  release  of  property  held  vmder  execution; 
undertaking. 

S  7101/4. Undertaking  by  party  claiming  property;  amount  of  and 
conditions  of. 

§  711.     Filing  and  service  of  undertaking. 

§  711^/2.  Exception  to  sureties;  how  made. 

§  712.     Justification   of  sureties;   approval   and  disapproval. 

§712%.  New   undertaking;    when   to  be   given. 

§  713.     Justification   of   sureti-es. 

§  713%.  When   undertaking  becomes  effectual. 

§681.     WITHIiV  WHAT  TIME   EXECUTION  MAT  ISSUE. 

The  party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  have  a  writ  of  exe- 
cution issued  for  its  enforcement. 

[Time  during:  which  stayed  exclnded  in  compnting  time.] 
If,  after  the  entry  of  the  judgment,  the  issuing  of  execution 
thereon  is  stayed  or  enjoined  by  any  judgment  or  order  of 
court,  or  by  operation  of  law,  the  time  during  which  it  is  so 
stayed  or  enjoined  must  be  excluded  from  the  computation  of 
the  five  years  within  which  execution  may  issue. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  209  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  S,  1901, 
Stats,  and  Amdts.  1900-1,  p.  152,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907.  p.   682,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   454. 
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See   Kerr's   Cyc.    C.    C.    P.   for   24   pars,    annotation. 

Code  section. — 61  C.  145,  147  (construed);  SI  C.  202,  20.3.  205. 
15  A.  S.  44,  22  P.  552,  553  (construed  and  applied);  86  C.  274.  278, 
21  A.  S.  :J7,  24  P.  1011  (construed  with  §685  post):  86  C.  384, 
385,  386,  21  A.  S.  50,  24  P.  1057,  1058  (construed);  92  C.  393.  397. 
28  P.  443  (construed  and  applied);  94  C.  217,  220,  223.  28  A.  S. 
115,  29  P.  627,  628  (construed  with  other  sections);  31  P.  367 
(erroneously  cited  for  §  592,  concerning  waiver  of  jury);  99  C.  278. 
283,   33  P.   878    (cited   with   §942   post);    99   C.    167,   171,   37   A.    .S.    4.'., 

33  P.  864  (construed);  107  C.  130,  132,  40  P.  108  (construed);  111 
C.  358,  362,  43  P.  965  (construed);  114  C.  542,  547,  55  A.  S.  86,  46 
P.  609  (construed);  137  C.  307,  311,  70  P.  171  (construed  in  dis.  op. 
with  §  209  of  Practice  Act) ;  138  C.  183,  193,  194,  94  A.  S.  28,  71 
P.  93  (construed);  146  C.  739,  742,  81  P.  128  (construed  with  §§683, 
688  post);  151  C.  488,  491,  91  P.  330  (construed  as  restricting  abso- 
lute right  to  execution  to  five  years  after  entry  of  judgment); 
1  C.  A.  435,  436,  82  P.  390  (construed  with  §§  671,  685 — execution 
may  issue  on  judgment  rendered  though  not  entered);  82  F.  89,  92 
(cited). 

Practice  Act  §200. — 3  C.  212,  214,  215  (cited  with  other  sections); 
12  C.  467,  468  (cited  with  other  sections);  20  C.  50,  55  (cited  with 
other  sections) ;  22  C.  647,  650  (construed) ;  28  C.  68,  70  (construed) : 
28  C.  416,  418  (cited  with  other  sections);  30  C.  621,  622  (construed): 

34  C.  611,  614  (cited);  37  C.  11,  13  (cited  with  other  sections  of 
Practice  Act);  37  C.  121,  146,  99  A.  D.  256  (cited  with  other  sections 
of  Practice  Act  in  dis.  op.);  137  C.  307,  311,  70  P.  171  (referred 
to   in  dis.   op.). 

As  to  deposit  in  court  to  apply  on  satisfaction  of  judgment,  see 
Kerr's  Cyc.  C.  C.  P.  §  500  and  note. 

As  to  ejectment  by  purchaser  under  execution  sale,  defenses 
against,  etc.,  see  84  A.   D.  570-573. 

As  to  entry  of  judgment  distinguished  from  rendition  of  judg- 
ment,  see  Kerr's  Cyc.    C.   C.   P.   §  939   and  note. 

As  to  entry  of  judgment  to  precede  appeal,  see  Kerr's  Cyc.  C.  C. 
P.  §  939  and  note. 

As  to  extension  of  time  for  execution,  see  Kerr's  Cyc.  C.  C.  P. 
§  685  and  note. 

As  to  judgment  against  executor  or  administratoi'^Execution  not 
to  issue  on,  see  Kerr's  Cyc.  C.   C.   P.    §  1504  and  note. 

As  to  levy  of  execution,  see  Kerr's  Cyc.  C.  C.  P.  §  688  and  note. 

As  to  Hen  of  judgment  ordered  continued  in  force  liy  levy  of 
execution,  see  99  A.  D.  267-271. 

As  to  proceeding  supplementary  to  execution,  see  Kerr's  Cyc. 
C.    C.    P.    §§  714-720   and    notes. 

As  to  receiver  in  proceedings  in  aid  of  execution,  see  Kerr's 
Cyc.  C.  C.  P.  §  564  subd.  4  and  note. 
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As  to  satisfaction  of  judgment  out  of  attaclied  property,  see 
Kerr's  Cyc.  C.  C.  P.   §  550  and  note. 

As  to  stay  of  execution  upon  apiieal,  see  Kerr's  Cyc.  C.  C.  P. 
§§  942-945  and  notes. 

As  to  time  of  issuance  of  execution,  see  21  C^ent.  I  >ig.  col.  497, 
SS  164-170;   8  PI.   &  Pr.  34.'1-363. 

As  to  variance  between  judgment  and  execution,  see  13  A.  D. 
201-203. 


*?682.  WHO  MAY  ISSUE  .THE  EXECUTION,  ITS  FORM, 
TO  WHOM  HIKEC'TED,  AND   WHAT  IT  SHALL  REQUIRE. 

The  writ  of  execution  must  be  issued  in  the  name  of  the 
people,  sealed  with  the  seal  of  the  court,  and  subscribed  by 
the  clerk,  and  be  directed  to  the  sheriff,  and  it  must  intelli- 
gibly refer  to  the  judgment,  stating  the  court,  the  county 
where  the  judgment-roll  is  filed,  and  if  it  be  for  money,  the 
amount  thereof,  and  the  amount  actually  due  thereon,  and 
if  made  payable  in  a  specified  kind  of  money  or  currency,  as 
provided  in  section  six  hundred  and  sixty-seven,  the  execu- 
tion must  also  state  the  kind  of  money  or  currency  in  which 
the  judgment  is  payable,  and  must  require  the  sheriff  sub- 
stantially as  follows: 

1.  If  it  be  agaiisst  the  property  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  the  personal  property  of  such  debtor,  and  if  suflBcient 
personal  property  cannot  be  found,  then  out  of  his  real  prop- 
erty; or  if  the  judgment  be  a  lien  upon  real  property,  then 
out  of  the  real  property  belonging  to  him  on  the  day  when  the 
judgment  was  docketed,  or  at  any  time  thereafter;  or  if  the 
execution  be  issued  to  a  county  other  than  the  one  in  which 
the  judgment  was  recovered,  on  the  day  when  the  transcript 
of  the  docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  stating  such  day,  or  any  time  thereafter; 

2.  If  it  be  agaiust  real  or  personal  property  in  the  hands  of 
the  personal  representatives,  heirs,  devisees,  legatees,  tenants, 
or  trustees,  it  must  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  such  property; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit  him 
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to  the  jail  of  the  county  until  he  pay  the  judgment,  with  inter- 
est, or  be  discharged  according  to  law; 

4.  If  it  be  issued  on  a  judsriiieiit  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six  hundred 
and  sixty-seven,  it  must  also  require  the  sheriff  to  satisfy  the 
same  in  the  kind  of  money  or  currency  in  which  the  judgment 
is  made  payable,  and  the  sheriff  must  refuse  payment  in  any 
other  kind  of  money  or  currency;  and  in  case  of  levy  and 
sale  of  the  property  of  the  judgment  debtor,  he  must  refuse 
payment  from  any  purchaser  at  such  sale  in  any  other  kind 
of  money  or  currency  than  that  specified  in  the  execution. 
The  sheriff  collecting  money  or  currency  in  the  manner 
required  by  this  chapter,  must  pay  to  the  plaintiff  or  party 
entitled  to  recover  the  same,  the  same  kind  of  money  or  cur- 
rency received  by  him,  and  In  case  of  neglect  or  refusal  so  to 
do,  he  shall  be  liable  on  his  offiical  bond  to  the  judgment  cred- 
itor in  three  times  the  amount  of  the  money  so  collected; 

n.  If  it  be  for  tlie  delivery  of  the  possession  of  real  or  iter- 
sonal  i)roperty,  it  must  require  the  sheriff  to  deliver  the 
possession  of  the  same,  describing  it,  to  the  party  entitled 
thereto,  and  may,  at  the  same  time  require  the  sheriff  to  satisy 
any  costs,  damages,  rents,  or  profits  recovered  by  the  same 
judgment,  out  of  the  personal  property  of  the  person  against 
whom  it  was  rendered,  and  the  value  of  the  property  for 
which  the  judgment  was  rendered  to  be  specified  therein  if  a 
delivery  thereof  cannot  be  had;  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property,  as 
provided  in  the  first  subdivision  of  this  section. 

HUlory:  Enacted  March  11,  1S72,  re-enactment  with  additiim 
of  §  210  Practice  Act;  amended  by  Code  Commission,  Act  Marcli 
8,  1901,  Stat.s.  and  Amdts.  1900-1,  p.  152,  act  lield  unconstitu- 
tional, see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Coile  Nootion. — 53  C.  557,  558  (construed  with  §684  post);  79  C. 
600,  601,  21  P.  954  (construed);  94  C.  217.  220.  28  A.  S.  115.  29  P. 
627,  628  (construed);  119  C.  192,  194,  48  P.  56,51  P.  195  (constru.-d 
with  other  sections):  121  C.  194.  197.  53  P.  563  (cited  with  other 
sections);  121  C.  339.  342,  53  P.  812  (construed);  60  P.  981  (execution, 
when  void  for  want  of  proper  sifarnaturc) ;   130  C.   597,   599,   80  A.  S. 
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150,  62  P.  1062  (construed  with  §  684  post) ;  131  C.  527,  529,  82 
A.  S.  389,  63  P.  847  (construed);  131  C.  597,  600,  63  P.  921,  922 
(subd.  1  construed);  137  C.  201,  203,  69  P.  984  (cited  with  §684 
post);  140  C.  190,  194,  73  P.  816  (cited  as  to  holding  in  Newmark 
vs.  Chapman,  53  C.  557);  145  C.  548,  552,  554,  79  P.  68  (construed 
with    §  726    post). 

Practice  Act  §  210. — 7  C.  568,  571  (cited  with  other  sections) ; 
11  C.  262,  277  (cited  with  other  sections);  24  C.  147,  149  (construed 
with  other  sections);  36  C.  159,  166,  167  (cited  with  other  sections); 
37  C.  121,  131,  132,  99  A.  D.  256  (construed  with  other  sections); 
39  C.  137,  144  (construed  with  other  sections). 

As  to  autliority  of  sheriff  in  foreclosure  proceedings,  see  Kerr's 
Cyc.  C.  C.  P.  §  726  and  note. 

As  to  contempt  in  interfering  with  execution,  see  Kerr's  Cyc. 
C.    C.    P.    §§  1209,    1210   and    notes. 

As  to  execution  in  foreclosure  proceedings,  see  Kerr's  Cyc.  C.  C. 
P.    §  726   and   note. 

As  to  execution  in  justices'  courts,  contents  of,  see  Kerr's  Cyc. 
C.  C.  P.   §  902  and  note. 

As  to  form  and  requisites  of  execution,  see  21  Cent.  Dig.  col. 
447,   §§  144-207. 

As  to  issuing  execution,  effect  of,  lien  of  judgment,  etc..  see 
51  "A.   D.   166,    99  A.   D.    267-271. 

As  to  judgment  a  lien,  see  Kerr's  Cyc.  C.  C.  P.  §§  671.  674  and 
notes. 

As  to  judgment  in  alternative,  see  Kerr's  Cyc.  C.  C.  P.  §  667 
and  note. 

As  to  judgment  payable  in  specific  kind  of  money,  see  Kerr's 
Cyc.    C.    C.    P.    §  667   and   note. 

As  to  kinds  of  property  liable  to  levy  on  execution,  see  Kerr's 
Cyc.   C.   C.   P.   §  688  and  note. 

As  to  levy  of  execution  without  process  being  a  misdemeanor, 
see  Kerr's  Cyc.  Pen.  C.   §  146  and  note. 

As  to  levying  under  execution,  see  Kerr's  Cyc.  C.  C.  P.  §S  6SS, 
691  and  notes. 

As  to  money  judgment,  how  enforced,  see  Kerr's  Cyc.  C.  C.  P. 
§  684   and  note. 

As  to  money  judgment  in  divorce  action,  sale  of  property  by 
writ  of  execution  affording  ample  and  sufficient  remedy  therefor, 
see    Kerr's    Cyc.    C.    C.    P.    §  684    and   note    par.    8. 

As  to  nature  and  essentials  of  execution,  see  21  Cent.  Dig.  col. 
273,    §§  1-48;    8   PI.   &  Pr.    390   et  seq. 

As  to  notice  of  sale  of  real  property  on  execution,  see  Kerr's 
Cyc.   C.  C.   P.   §  692  and  note. 

As  to  presumption  that  order  of  sale  was  certified  or  attested 
to  by  clerk,   see  Kerr's   Cyc.    C.   C.   P.    §  1963   subd.   15  and   note. 
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As  to  property  leviable  upon  under  execution,  see  ante  §  542 
and  note;  Kerr's  Cyc.  C.  C.  P.  §  688  and  note. 

As  to  provisional  remedy  of  attachment  to  obtain  security  for 
satisfaction  of  judgment,  purpose  of,  see  Kerr's  Cyc.  C.  C.  P. 
§  537  and  note. 

As  to  re-entry  upon  property  after  judsnient  or  process  dis- 
possessing,   see   Kerr's   Cyc.    C.    C.    P.    §  1210   and   note. 

As  to  variance  between  execution  and  judgment,  in  general,  see 
13  A.   D.   201-203. 

As  to  who  has  authority  to  issue  execution,  see  21  Cent.  Dig. 
col.   448,   §§145-147;   S   Pi.   &  Pr.   3S0. 

§()83.  WHEN  MADE  RETUKNABLE.  The  execution  may 
be  made  returnable,  at  any  time  not  less  than  ten  nor  more 
than  sixty  days  after  its  receipt  by  the  sheriff,  to  the  clerk 
with  whom  the  judgment-roll  is  filed.  When  the  execution  is 
returned,  the  clerk  must  attach  it  to  the  judgment-roll.  If  any 
n'Jil  oslate  be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  under 
his  hand  as  true  copies,  in  a  book  to  be  called  the  "  execution 
book,"  which  book  must  be  indexed,  with  the  names  of  the 
plaintiffs  and  defendants  in  execution  alphabetically  arranged, 
and  kept  open  at  all  times  during  office  hours  for  the  inspec- 
tion of  the  public,  without  charge.  It  is  evidence  of  the  con- 
tents of  the  originals  whenever  they,  or  any  part  thereof,  may 
be  destroyed  or  mutilated. 

HLstorj-:  Enacted  Marcli  11,  1872,  re-enactment  of  §  212  Prac- 
tice Act,  adding  all  after  first  sentence. 

See  Kerr's  Cyc.   C.   C.   P.   for  6  pars,   annotation. 

94  C.  217,  220,  223,  28  A.  S.  115,  29  P.  627,  628  (construed);  146 
C.   739,   742,   81   P.   128    (construed   with   §681   ante). 

As  to  amending  return  of  writ  of  execution,  see  13  A.  D.  173-181. 

As  to  execution  sale  after  retui-n  day,  see  15  A.  D.  522,  523 ; 
76  A.   D.   83-89;    28   A.   S.   120,    121. 

As  to  liability  of  officer  for  failure  to  return  execution,  see 
notes  13  A.  D.  173-lSl,  25  A.   D.   571-575. 

As  to  liability  of  sheriff  for  failing  to  make  service  without  delay, 
see  Kerr's   Cyc.    Pol.    C.    §  4179   and   note. 

As  to  power  of  officer  to  sell  property  after  return  day  of  execui, 
tion,   see  notes  15  A.   D.   522;   76  A.   D.   83;   28  A.   S.   120. 

As  to  return,  generally,  see  21  Cent.  Dig.  col.  1815,  §§  999-1063. 

As  to  rule  at  common  law  and  modification  thereof  by  statute, 
see  post   §  688   and  note  pars.   11-13. 

As   to   sale,   effect  of  by   relation,    see   note   15   A.    D.    248-251. 

As   to  slieriff's   return   as   evidence,    see   note   43    A.    D.    531. 
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H$H4.  MONEY  JUDGMENTS  AM)  OTHEKS,  HOW  EX- 
FORCED.  When  the  judgment  is  for  money,  or  the  possession 
of  real  or  personal  property,  the  same  may  be  enforced  by  a 
writ  of  execution;  and  if  the  judgment  direct  that  the  defend- 
ant be  arrested,  the  execution  may  issue  against  the  person  of 
the  judgment  debtor,  after  the  return  of  an  execution  against 
his  property  unsatisfied  in  whole  or  part; 

When  the  judgmeiit  requires  the  sale  of  property,  the  same 
may  be  enforced  by  a  writ  reciting  such  judgment,  or  the 
material  parts  thereof,  and  directing  the  proper  officer  to 
execute  the  judgment,  by  making  the  sale  and  applying  the 
proceeds  in  conformity  therewith; 

Wlieu  the  judgineut  requires  tlie  perforuiauce  of  any  other 
act  than  as  above  designated,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  the  same  is  ren- 
dered, or  upon  the  person  or  officer  required  thereby  or  by 
law  to  obey  the  same,  and  obedience  thereto  may  be  enforced 
by  the  court. 

History:  Enacted  March  11,  1872,  re-enactmenf  with  addi- 
tions of  §  213  Practice  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,   p.    321. 

See  Kerr's  Cyc.   C.   C.   P.   for  20  pars,   annotation. 

Code  section.— 53  C.  557,  558,  559  (construed);  57  C.  8,  9,  10 
(cited  with  other  sections);  62  C.  623,  630  (construed  with  §726 
post);  72  C.  259,  263,  264,  13  P.  687,  689  (construed);  75  C.  413,  414, 
17  P.  546  (construed  and  applied);  76  C.  537,  542,  9  A.  S.  245,  18 
P.  658,  660  (construed);  90  C.  181,  185,  27  P.  39  (construed);  93 
C.  139,  143,  28  P.  813,  814  (construed);  94  C.  217,  220,  223,  28  A.  S. 
115,  29  P.  627,  628  (construed);  101  C.  200,  204,  35  P.  557  (con- 
strued) ;  119  C.  192,  197,  48  P.  56,  51  P.  195  (construed) ;  121  C.  194, 
197,  53  P.  563  (cited  with  other  sections);  121  C.  339,  342,  53  P. 
812  (construed  with  §682  ante);  130  C.  597,  599,  80  A.  S.  150,  62 
P.  1062  (construed);  137  C.  84,  87,  69  P.  833  (cited);  137  C.  201, 
203,  69  P.  984  (cited);  140  C.  190,  194,  43  P.  816  (cited  as  to  hold- 
ing in  Newmark  vs.  Chapman,  53  C.  557) ;  145  C.  548,  554,  79  P. 
68  (cited  with  §  726  post);  1  C.  A.  733,  737,  82  P.  1116  (dissimilarity 
between  authority  and  duty  of  slierifE  under  tliis  section,  and  in 
executing  an  order  for  the  sale  of  property  in  satisfaction  of  a 
lien  thereon). 

Practice  Act  §  213. — 30  C.  367,  371  (construed) ;  70  C.  296,  301, 
11  P.  820   (citing  §189  of  the  Practice  Act  of  1850). 
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As  to  arrest  and  bail,  see  Kerr's  Cyc.  C.  C.  P.  §  4'S  et  seq. 
and   notes. 

As  to  contempt  in  rescuing  property  in  custody  of  officer,  held 
under  process,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  S  1209  subd.  7  and 
note. 

As  to  defects  in  execution,  effect  of,  see  Kerr's  Cyc.  C  C.  P. 
§  682  and  note  par.   5. 

As  to  execution  against  the  person  and  discharge  of  prisoner,  see 
Kerr's   Cyc.   C.   C.   P.    §§  1143-1154   and   notes. 

As  to  money,  how  computed  and  stated  in  jmlgmeiU.  soc  Kerr's 
Cyc.   Pol.   C.   §  3274  and  note. 

As  to  performance  of  act,  enforcing  oVjedience  of  judgment  f<jr, 
see  Kerr's  Cyc.  C.   C.  P.   §  1209  et  seq.  and  notes. 

As  to  persons  confined  in  jail  on  execution  issued  in  civil  action, 
discharge  of  prisoner,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §§  1143-11.54  and 
notes. 

As  to  receiver,  duty  of  for  purposes  of  carrying  judgment  into 
effect,  see  Kerr's  Cyc.  C.  C.   P.   §  564  and  note. 

As  to  re-entry  after  dispossession  being  contempt,  see  Kerr's 
Cyc.   C.   C.   P.    §  1210  and   note. 

As  to  rendition  after  dispossession,  as  contempt,  see  Kerr's  Cyc. 
C.   C.   P.    §  1210  and   note. 

As  to  sales  of  property  under  execution  at  public  auction,  see 
Kerr's  Cyc.   C.    C.   P.    §  694  and   note. 

As  to  satisfaction  of  judgment  out  of  attached  property,  duty  of 
sheriff,   etc.,   see  Kerr's  Cyc.   C.   C.   P.   §  550  and  note. 

As  to  Street  Improvement  Act,  provisions  relating  to  sale  on 
execution,  analogous  to  provisions  for  foreclosure  of  mortgage  upon 
real  property,  see  Kerr's  Cyc.   C.  C.  P.   S  "26  and   note. 

As  to  writ  of  possession,  see  Kerr's  Cyc.  C.  C.  P.  §  380  and 
note;  also  15  A.   S.  56-61. 


§(585.  EXECUTIOX  AFTEK  FIVE  YEAKS.  In  all  cases, 
the  judgment  may  be  enforced  or  carried  into  execution  after 
the  lapse  of  five  years  from  the  date  of  its  entry,  by  leave  of 
the  court,  upon  motion,  or  by  judgment  for  that  purpose, 
founded  upon   supplemental   pleadings; 

[>'ot  to  revive  jud^fiiUMit  for  money]  hut  nothing  in  this  sec- 
tion shall  be  construed  to  revive  a  judgment  for  the  recovery 
of  money  which  shall  have  been  barred  by  limitation  at  the 
time  of  the  passage  of  this  act. 

Hlstorj-:  Enacted  March  11,  1872,  founded  on  S  214  Practice 
Act:  amended  March  9,  1895,  Stats,  and  Amdts.  1,S95,  p.  38. 
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See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  section. — 61  C.  145,  147  (construed);  81  C.  202,  203,  204,  15 
A.  S.  44,  22  P.  552,  553  (construed  and  applied);  86  C.  274,  278,  21 
A.  S.  37.  24  P.  1011  (construed);  86  C.  :i84,  385,  21  A.  S.  50.  24  P. 
1057,  1058  (construed);  121  C.  28,  29,  30,  66  A.  S.  20,  53  P.  431  (con- 
strued and  applied);  107  C.  37,  38,  69  P.  619,  620  (applied);  145  C. 
529,  531,  532,  78  P.  1038  (construed  and  applied);  151  C.  432,  433. 
434,  435,  90  P.  1062  (construed  with  §  6cS6 — history);  151  C.  488. 
490,  491,  492,  493,  494,  495,  496,  91  P.  330  (construction^history — 
application  to  existing  money  judgments — procedure) ;  151  C.  497, 
498,  91  P.  334  (construed — application  to  existing  money  judgments) ; 
1  C.  A.  435,  437,  82  P.  390  (construed  with  §§  671,  681— execution 
may  issue  on  judgment  rendered  though  not  entered);.  1  C.  A. 
479,  481,  82  P.  689  (enforcement  of  money  judgment) ;  2  C.  A.  659. 
662,  84  P.  466,  468  (giving  new  life  to  judgment);  3  C.  A.  81,  82, 
84  P.  443  (construed  with  §  925  post  as  not  authorizing  inde- 
pendent action  on  judgment  of  justices'  court  after  lapse  of  five 
years);  6  C.  A.  586,  587,  92  P.  667  (referred  to);  150  F.  759,  760. 
761  (distinction  between  remedy  to  enforce  dormant  judgment  and 
action    upon    the   judgment). 

Practice  Act  §  314. — 8  C.  612,  513  (construed) ;  17  C.  270,  271 
(construed) ;  22  C.  647,  650  (construed) ;  29  C.  227,  229  (construed) ; 
37  C.  11,  13,  14,  15  (construed  with  other  sections  of  Practice 
Act);  37  C.   121,   135,   146,   99  A.   D.   256    (construed). 

As  to  action  maintainable  upon  domestic  judgment,  although 
time  within  which  execution  might  issue  has  expired,  see  Kerr's 
Cyc.    C.    C.   P.    §  681   and  note  par.   3. 

As  to  actions  not  to  abate  by  death  or  disability  of  party,  see 
Kerr's  Cyc.   C.   C.   P.   §  385  and  note. 

As  to  writ  of  scire  facias  abolished,  see  Kerr's  Cyc.  C.  C.  P. 
§  802  and  note. 

§686.  WHE>  EXECUTION  MAY  ISSUE  AGAINST  THE 
PROPERTY  OF  A  PARTY  AFTER  HIS  DEATH.  Notwith- 
standing the  death  of  a  party  after  the  judgment,  execution 
thereon  may  be  issued,  or  it  may  be  enforced,  as  follows: 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the 
application  of  his  executor  or  administrator,  or  successor  in 
interest; 

2.  In  case  of  the  death  of  tJie  judgment  debtor,  if  the  judg- 
ment be  for  the  recovery  of  real  or  personal  property,  or  the 
enforcement  of  a  lien  thereon. 

History:  Enacted  March  11,  1872,  founded  on  §  215  Practice 
Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
Coile  section.— 138   C.    257,    259,    71   P.    334    (construed    with    §  loor. 
post);  151  C.  432,   433,  435,  90  P.  1062   (purpose  of  provision). 

Practice  Act  §  215.— 29  C.  359,  368,  87  A.  D.  49  (construed) ;  37 
C.   11,   14    (cited  with  otlier  sections). 

As  to  death  of  party — After  verdict  and  before  judgment,  .iuds- 
ment  not  a  lien  on  real  property,  but  payable  in  course  of  admin- 
istration of  estate,   see  Kerr's  Cyc.  C.   C.   P.   §  669  and   note. 

As  to  execution  not  issuable  for  deficiency  judgment  in  action  of 
foreclosure  as  against  property  of  an  estate,  where  conveyance 
was  made  bj'  testator  prior  to  decease,  see  Kerr's  Cyc.  C.  C.  P. 
§  1505    and   note. 

As  to  execution  not  issuing  upon  judgment  against  executor  or 
administrator,  see  Kerr's  Cyc.  C.  C.  P.  §  1504  and  note. 

As  to  execution  not  to  issue  after  death,  see  Kerr's  Cyc.  C.  C. 
P.   §  1505  and  note;  see  also  21  Cent.  Dig.   col.  472,   §§  154-158. 

As  to  execution  upon  interest  of  lieir  or  legatee,  see  44  A.  D. 
338-340. 


S687.     EXECTTIO^,     HOW     AND     TO     AVH03I    ISSUED. 

Where  the  execution  is  against  the  property  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  in  the 
state. 

Where  it  requires  tlie  deliverj  of  resil  or  personal  iu'oi>ert,.v. 
it  must  be  issued  to  the  sheriff  of  the  county  where  the  prop- 
erty, or  some  part  thereof,  is  situated. 

[Keqiiiriiig  sale  or  delivery  of  real  property.]  If  the  judg- 
ment directs  or  authorizes  the  issuing  of  any  process  requir- 
ing the  sale,  or  the  delivery  of  possession  of,  or  otherwise 
affecting  specific  real  property,  which  is  then,  or  subse- 
quently becomes,  a  part  of  a  county  other  than  that  in  which 
such  judgment  was  entered,  such  process  may  be  issued  to, 
and  executed  by,  the  sheriff  of  such  other  county,  as  to  the 
property  situate  therein. 

[Exeeiitioiis  to  different  counties.]  Executions  may  be 
issued  at  the  same  time  to  different  counties. 

IIlNtorj-:  Enacted  March  11,  1872,  re-enactment  of  S  216  Prac- 
tice Act;  amended  liy  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  153,  act  held  unconstitutional,  see 
history,  §5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,   i».    683.    Kerr's   Stats,   and    Amdts.    1906-7,   p.   454. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

As  to  execution  upon  property  of  judgment  debtor,  in  general, 
direction  to  sheriff,  etc.,  see  Kerr's  Cyc.   C.  C.  P.   §  682  and  note. 

As  to  form  of  execution,  see  Kerr's  Cyc.   C.  C.  P.   §  682  and  note. 

As  to  process  of  superior  court  extending  to  all  parts  of  state, 
see  Kerr's  Cyc.   C.  C.  P.   §  78  and  note. 

§688.  WHAT  SHALL  BE  LIABLE  TO  BE  SEIZED  IN 
EXECUTIOJf.  NOT  TO  BE  AFFECTED  TILL  A  LEVY  IS 
MADE.  All  goods,  chattels,  moneys,  and  other  property,  both 
real  and  personal,  or  any  interest  therein,  of  the  judgment 
debtor,  not  exempt  by  law,  and  all  property  and  rights  of 
property  seized  and  held  under  attachment  in  the  action,  are 
liable  to  execution. 

Shares  and  iutcrosts  in  any  corporation  or  company,  and 
debts  and  credits,  and  all  other  property,  both  real  and  per- 
sonal, or  any  interest  in  either  real  or  personal  property,  and 
all  other  property  not  capable  of  manual  delivery,  may  be 
levied  upon  or  released  from  levy  in  like  manner  as  like 
property  may  be  attached  or  released  from  attachment. 

Gold  dnst  must  be  returned  by  the  officer  as  so  [much] 
money  collected  at  its  current  value,  without  exposing  the 
same  to  sale.  Until  a  levy,  property  is  not  affected  by  the 
execution. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  217  Prac- 
tice Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  153, 
act  held  unconstitutional,  see  history,  §5  ante:  amended  March 
19,  1907,  Stats,  and  Amdts.  1907,  p.  683,  Kerr's  Stats,  and  Amdts. 
1906-7,   p.   454. 

See  Kerr's   Cyc.   C.   C.   P.   for  58  pars,   annotation. 

Code  section. — 52  C.  326,  331  (construed);  54  C.  339.  342,  35  A.  R. 
80  (cited— trover  for  "shares  of  stock");  57  C.  520,  522,  40  A.  R. 
120  (construed  and  applied) ;  58  C.  373,  375  (construed) ;  65  C.  301, 
302,  4  P.  17,  18  (construed);  72  C.  65,  70,  1  A.  S.  34,  13  P.  73,  75 
(construed  with  §  550  ante) ;  77  Q.  646,  655,  18  P.  150,  152,  20  P. 
417  (construed);  94  C.  217,  221,  28  A.  S.  115,  29  P.  627  (construed); 
99  C.  162,  165,  37  A.  S.  42,  33  P.  794,  795,  21  L.  399  (construed  and 
applied);  100  C.  322,  327,  38  A.  S.  296,  34  P.  722  (construed  in  dis. 
op.);  101  C.  224,  227,  35  P.  761  (construed);  118  C.  100,  101  (errone- 
ously cited  for  §  668) ;  50  P.  312  (correct  citation) ;  119  C.  192,  194, 
195,   196,   48  P.   56,   51  P.   195   (construed  and  applied);   122  C.   94,   97, 
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68  A.  S.  25,  54  P.  529  (construed);  i::i  C.  85.  89.  63  P.  l.=>3  (con- 
strued and  applied);  133  C.  315,  317,  85  A.  S.  171.  65  P.  622  (con- 
strued); 138  C.  183,  194,  94  A.  S.  28,  71  P.  93  (cited  with  otlier 
sections);   146   C.   739.   742,    81   P.   128    (construed  with    §681   ante). 

Practice  Act  §217.-6  C.  195,  196,  65  A.  D.  501  (constpued) ;  7 
C.  187,  203,  204  (construed);  13  C.  15,  22  (cited  with  other  sections): 
34  C.  81.  87  (construed  and  applied);  34  C.  601,  607,  94  A.  D.  707 
(construed  with  other  sections  and  applied);  37  C.  121,  146,  99 
A.  D.  256  (cited  with  other  sections  of  Practice  Act  in  dis.  op.); 
39  C.  137,  144  (construed);  54  C.  339,  342,  35  A.  R.  SO  (cited);  54  ('. 
452.  459  (construed);  70  C.  296,  301,  11  P.  820  (citing  §184  of  the 
Practice  Act  of  1850);  119  C.  192,  196,  48  P.  56,  51  P.  195  (last  sen- 
tence of  section,  as  to  "gold  dust,"  has  no  application  to  levy  on 
land). 

As  to  co-operative  business  associations,  execution  against  mem- 
bers thereof,  etc.,   see  Kerr's  Cyc.   C.   C.  §  653f  and   note. 

As  to  cropper's  interest,  when  not  subject  to  execution  and  sale, 
see  51  A.  D.  410. 

As  to  crops,  levy  on.  in  general,  sufficiency  of  sheriff's  posses- 
sion of,  etc.,  see  23  L.  258-263. 

As  to  equity  of  redemption,  sale  of  imder  execution,  see  11  A.  1). 
193-198. 

As  to  estates  at  will,  as  cliattel  interest,  not  lial)le  as  such  to 
sale  on  execution,  see  Kerr's  Cyc.   C.  C.  §  765  and  note. 

As  to  execution  upon  goods  in  transit,  effect  of  upon  riglit  of 
stoppage,  see  Kerr's  Cyc.  C.  C.  §  3076  and  note  pars.  28-36. 

As  to  exemption,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  690  and 
note. 

As  to  exemption  of  franchise  of  corporation,  see  15  A.  U.  .")95. 
596. 

As  to  expectant  and  contingent  interests  in  i-eal  property,  sub- 
ject to  levy  on  execution,  see  23  T^.   642-649. 

As  to  franchise,  judicial  sale  of,  see  20  L.   737-740. 

As  to  franchise  of  corporations,  sale  of  under  execution,  see  Kerr's 
Cyc.   C.   C.   §  388  and  note. 

As  to  freehold  chattels  real,  etc.,  see  Kerr's  Cyc.  C.  C.  §  765  and 
note. 

As  to  good-will,  see  Kerr's  Cyc.  C.  C.  §S  992,  993  and  notes. 

As  to  homestead,  effect  of  levy  of  execution  before  declaration 
thereof,  see  Kerr's  Cyc.  C.  C.   §  1241  and  note  par.   11. 

As  to  homestead  exemption,  see  Kerr's  Cyc.  C.  C.  P.  §  690  and 
note  pars.  55-61;  also  Kerr's  Cyc.  C.   C.   §§  1241-1261  and  notes. 

As  to  homestead,  when  subject  to  sale  on  execution,  see  Kerr's 
Cyc.  C.  C.  §  1241  and  note. 

As  to  interest  of  heir,  legatee,  or  devisee,  wlieii  suliject  to  exe- 
cution, see  44  A.  D.  338. 

As  to  judgment  against  vessels,   etc..   sale  on  execution,   etc..   see 
Kerr's  Cyc.  C.  C.  P.   §  824  and  note. 
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As  to  judgment,  whether  may  be  sold  under  execution,  see  92 
A.  D.  416. 

As  to  justice's  judgment,  mode  prescribed  by  statute  for  con- 
stituting lien  upon  lands,  see  Kerr's  Cyc.  C.  C.  P.  §  900  and  note. 

As  to  levy,  in  general,  see  ante  §542  and  note. 

As  to  levy  of  writ  of  attachment,  see  Kerr's  Cyc.  C.  C.  P.  §  542 
and  note. 

As  to  lien  of  judgment,  when  commences,  continuance  of,  etc., 
see  Kerr's  Cyc.  C.  C.  P.  §§  671-674  and  notes. 

As  to  limitations  upon  right  of  levy  of  execution  upon  mortgaged 
property,  see  Kerr's  Cyc.   C.   C.   §  2969  and  note. 
As   to  money  in  officer's  hands   whether  subject   to   execution,    see 
55  A.  D.  264,   265. 

As  to  mortgaged  property  leviable  upon  under  execution,  see 
Kerr's  Cyc.  C.  C.   §  2968  and  note. 

As  to  partner's  individual  property,  whether  leviable  upon  for 
fraud  of  copartner,  see  25  L.  645. 

As  to  partnership  property,  levy  upon  for  debt  of  partner,  see 
46  L.  481-501. 

As  to  partnership  real  estate,  execution  against,  see  28  L.  173, 
174. 

As  to  patent  right,  levy  of  execution  upon,  etc.,  see  Kerr's  Cyc. 
C.  C.  P.  §  690  and  note  pars.  6-8;  also  40  A.  R.  123,  125. 

As  to  property  in  hands  of  receiver,  levy  upon,  see  2  A.  S.  403;  71 
A.  S.  370. 

As  to  property  in  use  or  possession  of  debtor,  levy  upon,  etc.. 
see  38  A.  D.   709. 

As  to  property  subject  to  execution,  see  21  Cent.  Dig.  col.  324, 
§§  49-143;   11  Encyc.  of  L.  621-639. 

As  to  sole  traders,  see  Kerr's  Cyc.  C.  C.  P.  §§  1811-1821  and  notes. 

As  to  spendthrift  trusts,  property  subject  to  execution,  see  9 
A.  S.  405-408. 

As  to  trust  estates,  execution  upon,  see  97  A.   D.  303-315. 

As  to  trust  interest  in  land,  execution  sale  of,  see  Kerr's  Cyc. 
C.   C.   §1135  and  note  par.  3. 

As  to  wagon-road,  franchise  of  subject  to  be  sold  under  execu- 
tion, see  Kerr's  Cyc.  C.  C.   §  388  and  note  par.   8. 

Crops — As  to  execution  upon  as  personalty,  see  55  A.  D.  161-163. 

Same — As  to,  when  pass  by  sale  under  execution  as  part  of  land, 
see  19  A.  D.  752-755. 

Same — -As  to  growths  subject  to  execution  as  personalty,  see 
55  A.   D.   161. 

§688.  WHEN  PROPERTY  IS  CLAIMED  BY  A  THIRD 
PERSON.  INDEMNITY.  If  the  property  levied  on  is  claimed 
by  a  third  person  as  his  property  by  a  written  claim  verified 
by  his  oath  or  that  of  his  agent,  setting  out  his  right  to  the 
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possession  thereof,  and  served  upon  the  sheriff,  the  slierift"  is 
uot  bouud  to  keep  the  property  unless  the  plaintiff,  or  the 
person  in  whose  favor  the  writ  of  execution  runs,  on  demand, 
indemnifies  the  sheriff  against  such  claim  by  an  undertaking 
by  at  least  two  good  and  suflicient  sureties  in  a  sum  equal  to 
double  the  value  of  the  property  levied  on;  and  the  sheriff  is 
not  liable  for  damages  for  the  taking  or  keeping  of  such  prop- 
erty to  any  such  third  person,  unless  such  a  claim  is  made. 

History:  Enacted  March  11,  1872,  founded  on  §  218  Practice 
Act;  amended  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  20;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.  1.53,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  683,  Kerr's  Stats,  and 
-Vnidts.    1906-7,  p.   455. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

58  C.  435,  438  (cited);  97  C.  482,  483,  32  P.  564  (cited  with  §  549 
ante);  (C.  Sept.  4,1894),  37  P.  759,  760,  761  (construed  and  applied); 
108  C.  143,  145,  41  P.  37  (construed);  109  C.  236,  241,  50  A.  S.  37. 
41  P.  1031  (construed);  (C.  Oct.  9,  1895),  42  P.  441  (construed); 
(C.  March  23,  1896),  44  P.  328,  330  (construed  with  §  549  ante); 
113  C.  360,  363,  45  P.  694  (construed);  114  C.  289,  295,  46  P.  95  (con- 
strued and  applied);  117  C.  37,  40,  48  P.  978  (cited  with  other  sec- 
tions); 122  C.  332,  334,  54  P.  1110  (construed);  126  C.  38,  42,  58  P. 
306  (construed  and  applied);  133  C.  81,  84,  65  P.  313  (construed): 
138  C.  441,  444,  71  P.  499,  500  (construed  and  applied);  142  C.  456, 
459,  76  P.  378  (cited  with  §  549  ante). 

As  to  action  against  sheriff  for  act  done  by  virtue  of  his  office, 
and  liability  and  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1055  and  note. 

As  to  claim,  of  property  levied  upon,  by  third  person,  see  21 
Cent.  Dig.  col.  1058,   §§  543-599. 

§690.  WHAT  EXEMPT  FROM  EXECTTIOX.  The  follow- 
ing property  is  exempt  from  execution  or  attachment,  except 
as  herein  otherwise  specially  provided: 

1.  C'iiairs,  tables,  desks  ami  books,  to  the  value  of  t«o  bun- 
dred  dollars  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture  be- 
longing to  the  judgment  debtor,  Including  one  sewing  machine, 
stove,  stove  pipes  and  furniture,  wearing  ai)i)arel,  beds,  bed- 
ding and  bedsteads,  hanging  pictures,  oil  paintings  and  draw- 
ings diawn  or  i)ainted  by  any  member  of  the  family,  and  family 
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portraits  and  their  necessary  frames,  provisions  and  fuel 
actually  provided  for  individual  or  family  use,  sufficient  for 
three  months,  and  three  cows  and  their  suckling  calves,  four 
hogs  with  their  suckling  pigs,  and  food  for  such  cows  and 
hogs  for  one  month;  also  one  piano,  one  shotgun  and  one  rifle; 

3.  The  farming  utensils  or  implements  of  linsbandry  of  the 

judgment  debtor,  not  exceeding  in  value  the  sum  of  one  thou- 
sand dollars;  also  two  oxen  or  two  horses  or  two  mules,  and 
their  harness,  one  cart  or  buggy  and  two  wagons,  and  food  for 
such  oxen,  horses  or  mules,  for  one  month;  also  all  seed 
grain  or  vegetables  actually  provided,  reserved  or  on  hand 
for  the  purpose  of  planting  or  sowing  at  any  time  within  the 
ensuing  six  months,  not  exceeding  in  value  the  sum  of  two 
hundred  dollars;  and  seventy-five  beehives;  one  horse  and 
vehicle  belonging  to  any  person  who  is  maimed  or  crippled, 
and   the  same   is  necessar.v  in  his  business; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  neces- 
sary to  carry  on  his  trade;  the  notarial  seal,  records  and 
office  furniture  of  a  notary  public;  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor  or  dentist,  necessary  to  the 
exercise  of  their  profession,  with  their  profesisonal  libraries 
and  necessary  office  furniture;  the  professional  libraries  of 
attorneys,  judges,  ministers  of  the  gospel,  editors,  school 
teachers  and  music  teachers,  and  their  necessary  office  furni- 
ture; including  one  safe  and  one  typewriter;  also  the  musical 
instruments  of  music  teachers  actually  used  by  them  in  giving 
instructions,  and  all  the  indexes,  abstracts,  books,  papers, 
maps  and  office  furniture  of  a  searcher  of  records  necessary 
to  be  used  in  his  profession;  also  the  typewriters  or  other 
mechanical  contrivances  employed  for  writing  in  type,  actu- 
ally used  by  the  owner  thereof  for  making  his  living;  also 
one  bicycle  when  the  same  is  used  by  the  owner  for  the  pur- 
pose of  carrying  on  his  regular  business,  or  when  the  same 
is  used  for  the  purpose  of  transporting  the  owner  to  and 
from  his  place  of  business; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  Slim  of  five  hundred  dollars;  also  his  sluices,  pipes,  hose, 
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windlass,  derrick,  cars,  pumps,  tools,  implements,  and  appli- 
ances necessary  for  carrying  on  any  mining  operation,  not 
exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars; 
and  two  horses,  mules  or  oxen  with  their  harness,  and  food 
for  such  horses,  mules  or  oxen  for  one  month,  when  necessary 
to  be  used  on  any  whim,  windlass,  derrick,  car  pump  or  hoist- 
ing gear;  and  also  his  mining  claim,  actually  worked  by 
him,  not  exceeding  in  value  the  sum  of  one  thousand  dollars; 

6.  Tuo  horses,  two  oxen  or  two  mules,  and  their  harness, 
and  one  fart  or  wagon,  one  dray  or  truck,  one  coupe,  one 
hack,  or  carriage,  for  one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hackman, 
teamster  or  other  laborer  habitually  earns  his  living;  and 
one  horse  with  vehicle  and  harness  or  other  equipments,  used 
by  a  physician,  surgeon,  constable,  or  minister  of  the  gospel, 
in  the  legitimate  practice  of  his  profession  or  business;  with 
food  for  such  oxen,  horses  or  mules  for  one  month; 

7.  One  flshinf?  boat  and  net,  not  exceeding  the  total  value  of 
five  hundred  dollars,  the  property  of  any  fisherman,  by  the 
lawful  use  of  which  he  earns  his  livelihood; 

8.  I'oultrj   not  exceeding  in  value  seventy-five  dollars; 

9.  The  wafjes  and  earnings  of  all  seamen,  sea-goinf?  tislier- 
nien  and  sealers,  not  exceeding  three  hundred  dollars,  regard- 
less of  where  or  when  earned,  and  in  addition  to  all  other 
exemptions  otherwise  provided  by  any  law; 

10.  Tlie  earnings  of  the  judgment  debtor  for  his  personal 
serviees  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy  of  execution  or  attachment,  when  it  api)ears  by 
the  debtor's  affidavit  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  his  family,  residing  in  this  state,  sup- 
ported in  whole  or  in  part  by  his  labor;  but  where  debts  are 
incurred  by  any  such  person,  or  his  wife  or  family  for  the 
common  necessaries  of  life,  or  have  been  incurred  at  a  time 
when  the  debtor  had  no  family  residing  in  this  state;  sup- 
ported in  whole  or  in  part  by  his  labor,  the  one  half  of  such 
earnings  above  mentioned  is  nevertheless  subject  to  execution, 
garnishment  or  attachment  to  satisfy  debts  so  incurred; 
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11.  The  shares  held  by  a  iiieiuber  of  ji  homestead  association 

duly  incorporated,  not  exceeding  in  value  one  thousand  dollars 
if  the  person  holding  the  shares  is  not  the  owner  of  a  home- 
stead under  the  laws  of  this  state; 

12.  All  the  uaiitieal  iiistnunents  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  vessel; 

13.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trncks  and  carriages,  hose  buckets,  implements,  and  apparatus 
thereunto  appertaining,  and  all  furniture  and  uniforms  of  any 
fire  company  or  department  organized  under  the  laws  of  this 
state ; 

14.  All  arms,  uniforms,  and  accouterments  required  by  law 
to  be  kept  by  any  person,  and  also  one  gun,  to  be  selected  by 
the    debtor; 

15.  All  courthouses,  jails,  public  offices  and  buildings,  lots, 
grounds  and  personal  property,  the  fixtures,  furniture,  books, 
papers,  and  appurtenances  belonging  to  the  jail  and  public 
offices  belonging  and  appertaining  to  any  county  of  this  state; 
and  all  cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of  fire 
departments  and  military  organizations,  and  the  lots  and 
grounds  thereto  belonging  and  appertaining,  owned  or  held 
by  any  town  or  incorporated  city,  or  dedicated  by  such  town 
or  city  to  health,  ornament  or  public  use,  or  for  the  use  of  any 
fire  or  militarj^  company  organized  under  the  laws  of  this 
state ; 

16.  All  material  not  exceeding  one  thousand  dollars  in  yalue, 
purchased  in  good  faith  for  use  in  the  construction,  alteration 
or  repair  of  any  building,  mining  claim  or  other  improvement 
as  long  as  in  good  faith  the  same  is  about  to  be  applied  to 
the  consti'uction,  alteration  or  repair  of  such  building,  mining 
claim  or  other  improvement; 

17.  All  machinery,  tools  and  implements,  necessary  in  and 
for  boring,  sinking,  putting  down  and  constructing  surface  or 
artesian  wells;  also  the  engines  necessary  for  operating  such 
machinery,  implements,  tools,  etc.,  also  all  trucks  necessary 
for  the  transportation  of  such  machinerj',  tools,  implements, 
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engines,  etc.;  provided  that  the  value  of  all  the  articles  ex- 
empted under  this  subdivision  shall  not  exceed  one  thousand 
dollars; 

18.  All  moiiejs,  benefits,  priviletres,  or  iniiii unities  aooniintir 
or  in  any  manner  growing'  out  of  any  life  insurance,  if  the 
annual  premiums  paid  do  not  exceed  five  hundred  dollars,  and 
if  they  exceed  that  sum  a  like  exemption  shall  exist  which 
shall  bear  the  same  proportion  to  the  moneys,  benefits,  priv- 
ileges, and  immunities  so  accruing  or  gi'owing  out  of  such 
insurance  that  said  five  hundred  dollars  bears  to  the  whole 
annual  premiums  paid; 

19.  Shares  of  stock  in  any  buildinu'  and  loan  association  to 
the  value  of  one  thousand  dollars; 

20.  All  money  received  by  any  person,  a  resident  of  the  state 
as  a  jiension  from  the  United  States  government,  whether  the 
same  shall  be  in  the  actual  possession  of  such  pensioner,  o? 
deposited,  loaned  or  invested  by  him; 

[Articles  not  exempt,  when.]  No  article,  however,  or  species 
of  property  mentioned  in  this  section  is  exempt  from  execu- 
tion issued  upon  a  judgment  recovered  for  its  price,  or  upon 
a  judgment  of  foreclosure  of  a  mortgage  or  other  lien  thereon. 

History:  Enacted  March  11,  1872,  founded  on  §  219  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  April  1,  1876, 
Code  Amdts.  1875-6,  p.  94;  April  1,  1878,  Code  Amdts.  1877-8,  p. 
101;  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  99:  March  27. 
1897,  Stats,  and  Amdts.  1897.  p.  ISO:  February  21,  1899,  Stats,  and 
Amdts.  1899,  p.  19:  February  23.  1901.  Stats,  and  Amdts.  1900-1,  p. 
21:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  pp.  153,  156,  act  held  unconstitutional,  see  history,  8  5 
ante;  March  10,  1903,  Stats,  and  Amdts.  1903,  p.  114;  amended 
March  22.  1907,  Stats,  and  Amdts.  1907,  pp.  882-885,  Kerr's 
Stats,  and  Amdts.  1906-7,  ]>.  455.  In  offeot  from  and  after  ap- 
proval. 

See  Kerr's  Cyc.  C.  C.  P.  for  73  pars,  annotation. 

<.'<m1o  Nt'ctlon.— 54  C.  640  (cited);  62  C.  399.  400  (siibd.  6  con- 
.strued):  62  C.  401,  406  (construed  with  reference  to  iiomestead  law 
—crop  of  grain  not  exempt) :  3  P.  863  (subd.  3  construed) :  64  C.  290. 
291,  30  P.  845,  846  (subd.  6  applied):  65  C.  506.  507,  4  P.  510  (subd. 
3  construed);  67  C.  395,  400.  7  P.  838  (subd.  3  construed);  71  C.  74, 
77,   78,  12  P.   44,  45   (subd.   3  construed  and  applied);   72  C.   243,   244, 
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13  P.  626  (subd.  6  construed);  75  C.  245,  249,  17  P.  1,  3  (subrt.  10 
cited);  77  C.  194,  195,  19  P.  377  (subds.  3,  6  construed);  77  C.  40;!, 
404,  11  A.  S.  294,  19  P.  755,  756  (construed  and  applied  with  S  35 
Insolvent  Act  of  1880);  83  C.  194,  196,  23  P.  355,  356,  357  (subd.  6 
cited);  87  C.  292,  293,  22  A.  S.  250,  25  P.  413,  10  L.  567  (construe  1 
and  applied);  90  C.  543,  546,  27  P.  438,  439  (subd.  13  cited  with 
§  1184  post);  91  C.  274,  276,  25  A.  S.  174,  27  P.  657  (subd.  6  con- 
strued); 98  C.  472,  479,  33  P.  484  (subd.  5  construed);  99  C.  202, 
203,  31  A.  S.  48,  33  P.  890  (subd.  4  construed);  102  C.  534,  536,  36 
P.  840  (subd.  4  construed);  119  C.  41,  42,  63  A.  S.  69,  50  P.  1062. 
39  L.  340  (construed  and  applied);  121  C.  353,  354,  53  P.  906  (subd. 
18  construed;  numbered  subd.  12  at  time  of  decision);  121  C.  536, 
538,  66  A.  S.  62,  53  P.  653  (subd.  3  construed);  122  C.  94,  97,  68  A.  S. 
25,  54  P.  529  (construed  with  §  688  ante);  122  C.  434,  436,  437,  439, 
55  P.  158,  159  (subd.  3  construed);  123  C.  399,  401,  69  A.  S.  74.  55 
P.  1055  (subd.  11  construed);  140  C.  615,  623,  74  P.  303  (subd.  2 
construed);  142  C.  190,  195,  75  P.  782  (construed  with  §  710  post); 
145  C.  777,  778,  79  P.  534  (subd.  18  construed);  2  C.  A.  231,  232, 
83  P.  291  (applied — money  received  on  policy  of  insurance  is  ex- 
empt) ;  2  C.  A.  486,  487,  490,  84  P.  315  (subd.  3  construed  to  apply 
only  to  debtor  engaged  in  farming);  3  C.  A.  651,  655,  86  P.  97S 
(judgment  cannot  be  made  a  lien  on  homestead  when) ;  93  F.  834, 
836,  837  (subd.  9 — not  applicable  to  previous  contracts  made  with 
seamen);  95  F.  417,  418  (subd.  4  applied — -bankrupt  baker  may 
claim  what  implements) ;  104  F.  331,  332  (subd.  6  applied — a  white- 
washer,  kalsominer,  paper  hanger,  and  repairer  of  plastering  is 
entitled  to  claim  a  horse  and  wagon  as  exempt  when). 

Practice  Act  §  219. — 34  C.  302,  305,  91  A.  D.  695  (subd.  6  con- 
strued);  38  C.  383,  99  A.  D.  413  (subd.  3  construed  and  applied); 
71  C.  74,  78,  12  P.  44  (applied — thrashing-machinery  is  not  exempt) : 
77  C.  194,  195,  19  P.  377  (subd.  6 — party  must  "habitually"  earn 
his  living  by  use  of  animals  claimed  to  be  exempt). 

As  to  articles  and  machines,  held  not  tools,  see  21  A.  D.  552,  553. 

As  to  articles  considered  tools  or  implements  within  exemption 
laws,  see  21  A.  D.  553,  554. 

As  to  assignment  of  earnings  preceding  garnishment,  see  91 
A.   D.   418. 

As  to  cars,  tracks,  electric  goods,  supplies,  etc.,  of  street  rail- 
way not  exempt  from  execution  under  franchise,  see  Kerr's  Cyc. 
C.  C.  P.   §  688  and  note  par.   5. 

As  to  constitutional  right  to  exemption  of  homestead,  see  Kerr's 
Cyc.  C.  C.  §  1240  and  note  pars.  7,  13. 

As  to  constitutionality  of  statutes  relating  to  exemption  of  per- 
sonal property,  see  45  A.  D.  251. 

As  to  construction  of  word  "trades,"  see  21  A.  D.  545-554. 

As  to  conveyance  of  exempt  property  not  fraudulent,  see  20 
A.  R.  150. 
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As  to  exemption  laws  lilieralb'  construed,  see  45  A.  D.  252,  253. 
13   I..   719,   720. 

As  to  exemptions,  in  general,  see  75  A.  I).  045-653:  31  A.  il.  44-46; 
22  A.  S.  253;  1  L.  854;  3  L.  383. 

As  to  food  and  c-lothing',  exemption  of,  see  45  A.  D.  256. 

As  to  franchise,  where  and  where  not  exempt,  see  15  A.  D.  595. 

As  to  homestead — Exemption  of,  in  general,  see  Kerr's  Cyc.  C.  C. 
§  1240  and  note. 

Same — Execution  sale  of,  wlien  void, — see  Kerr's  Cyc.  C.  C. 
§  1240  and  note  par.  10. 

Same — Levy  of  execution  upon,  creates  no  lion. — Sec  Kerr's  Cyc. 
C.  C.  §  1240  and  note  par.  23;  also  87  A.  D.  273-2S2. 

As  to  household  furniture,  see  45  A.  D.  255,  256. 

As  to  "laborers,"  who  are,  see  91  A.  D.  419,  420. 

As  to  life,  health,  accident,  annuity,  and  endowment  insurance 
policies,  exemptions  of  from  execution,  see  Kerr's  Cyc.  C.  C. 
§  453k  and  note. 

As  to  money  equal  to  homestead  exemption,  when  protected,  see 
Kerr's  Cyc.  C.  C.  §  1257  and  note. 

As  to  non-residents,  application  of  exemption  laws  to,  see  91 
A.  D.  423. 

As  to  partnership  property,  see  27  A.  R.  246-250;  1  A.  S.  593-595. 

As  to  patent-right,  judgment  debtor  compelled  to  deliver  in  pro- 
ceedings supplemental  to  execution,  see  Kerr's  Cyc.  C.  C.  P.  §  714 
and  note  par.  17. 

As  to  pensions  and  their  proceed.s,  exemption  of,  .see  41  A.  R. 
41L-413;  19  L.  34,  35. 

As  to  preferred  claims  for  wages,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
§  1206  and  note. 

As  to  probate  homestead,  see  Kerr's  Cyc.  C.  C.  P.  §  1465  and 
note. 

As  to  proceeds  of  exempt  property,  how  far  retain  exempt  char- 
acter, see  19  L.  33-39. 

As  to  property  and  rights  exempt  from  execution,  see  23  Cent. 
Dig.  col.  42,   §§  35-87;  11  Encyc.  of  L.   640. 

As  to  property  e.xempt  from  execution  not  passing  to  assignee 
by  assignment  for  benefit  of  creditors,  and  exceptions  to  rule,  see 
Kerr's  I'ooket   C.  C.   §  3470. 

As  to  retroactive  construction  of  liomestead  exemption  laws,  see 
45    A.    D.    252. 

As  to  salaries  and  wages  of  public  officers  and  employees  and 
garnishment  thei-eof,  and  such  oftie-ers  and  employees  deemed 
"judgment  debtors,"  see  Kerr's  Cyc.  C.  C.  P.  §  71ii  ami  note 
par.  6. 

As  to  "team,"  "liorse,"  "wagon,"  "cart,"  "carriage,"  etc.,  see 
45   A.    1).    255,   256,    53   A.    K.    7(1S-771. 

537 


S  691  COnpJ    OF    CIVIT.    PROOEDTTRK.         [  Pt.II.Til  .IX. 

As  to  tools,  etc.,  exemption  of,  in  general,  see  21  A.  D.  545-5.')4; 
25  A.  R.  63-67;   47  A.  R.  190,  192. 

As  to  value  of  homestead  property,  determining  excess  over  ex- 
emption, see  Kerr's  Cyc.   C.  C.   §§  1245-1261  and  notes. 

As  to  wages,  exemption  of,  in  general,  see  18  L.  305,  310;  18  1^. 
586. 

As  to  waiver  of  exemption  by  contract,  see  31  A.  R.  44-46. 

As  to  wages,  exemption  of,  in  general,  and  collected  statutes  of 
various  states  thereto,  see  91  A.   D.  411-425. 

§  691.  WRIT,  HOW  EXECUTED.  The  sheriff  must  execute 
the  wiit  against  the  property  of  the  judgment  debtor,  by  levy- 
ing on  a  sufficient  amount  of  property,  if  there  be  sufficient; 
collecting  or  selling  the  things  in  action,  and  selling  the  other 
property,  and  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment. 

Any  excess  in  tlie  proceeds  over  the  jiid anient  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless  other- 
wise directed  by  the  judgment  or  order  of  the  court.  When 
there  is  more  property  of  the  judgment  debtor  than  is  suffi 
cient  to  satisfy  the  judgment  and  accruing  costs  within  the 
view  of  the  sheriff,  he  must  levy  only  on  such  part  of  the 
property  as  the  judgment  debtor  may  indicate,  if  the  property 
indicated  be  amply  sufficient  to  satisfy  the  judgment  and  costs. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code   Amdts.    1S73-4,   p.   321. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  section.— 58  C.  356  (cited);  58  C.  449,  455  (cited  with  other  sec- 
tions); 108  C.  2S5,  287,  41  P.  304  (construed);  119  C.  192,  194,  195, 
48  P.  56,  51  P.  195  (construed)  ;  131  C.  681,  690,  63  P.  1084.  54  I..  272 
(construed  and  applied). 

Practice  Act  §220. — 7  C.  1S7,  204  (cited  with  other  sections); 
13  C.  15,  22  (cited  with  other  sections);  34  C.  81.  87  (cited  with 
otlier  sections). 

As  to  action  for  possession  of  chattels  levied  upon  under  execu- 
tion, see  20  A.  D.  696-699. 

As  to  attachment,  levying  of,  see  Kerr's  Cyc.  C.  C.  P.  §  542  and 
note. 

As  to  contempt  proceedings  for  interfering  with  process  of  court, 
see  Kerr's  Cyc.  C.  C.  P.  §§  1209,  1210  and  notes. 

As  to  duty  of  officers  to  sei-^'e  execution  in  absence  of  directions, 
see  95  A.   D.  425,   426. 
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As  to  execution  of  the  writ — Levy,  mode  and  sufficiency  of. — 
See  21  Cent.  Dig.  col.  708,  §§276-337,  11  Encyc.  of  L.  64.t:  S  PI.  & 
Pr.  485-567. 

Same — Excessive  levy  and  sale,  and  excessive  fees  exacted  by 
officer  in  making  levy,  see  56  A.  D.  692-694. 

As  to  exemptions  from  levy,  see  Kerr's  Cyc.  C.  C.  P.  §  600  and 
note. 

As  to  garnishment,  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  .544  and 
post  i§  714-721  and  notes. 

As  to  justification  of  sheriff  under  writ  which  he  has  failed  to 
return,  see  74  A.  D.  672. 

As  to  levy  whether  necessary  to  sustain  sale  under  execution, 
see  33  A.  D.  697-699. 

As  to  mandamus  to  compel  levy  of  execution,  see  note  74  A.  S. 
152,  153. 

As  to  notice  of  sale  of  property  to  be  sold  under  execution,  see 
Kerr's   Cyc.   C.   C.   P.   692  and   note. 

As  to  proceedings  supplementary  to  execution,  see  Kerr's  Cyc. 
C.  C.  P.  §§  714-721  and  notes. 

As  to  property  subject  to  levy,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  §  688  and  note. 

As  to  resisting  levy,  see  75  A.  D.   176-182. 

As  to  return  of  process  prima  facie  evidence  of  facts  stated 
therein,  see  Kerr's  Cyc.  Pol.  C.  §  4178  and  note. 

As  to  sale  of  perishable  property  under  attachment,  see  Kerr'? 
Cyc.  C.  C.  P.   §  547  and  note. 

As  to  sale  of  vessel — Notice  required,- -see  Kerr's  Cyc.  C.  C.  P. 
§§  824,  827  and  notes. 

As  to  sale  without  notice,  see  Kerr's  Cyc.  C.  C.  P.  S  6<t:;  and 
note. 

As  to  satisfaction  of  execution  by  levy,  see  58  A.  D.  350-363. 

As  to  service  of  process  returnable  to  another  county,  see  Kerr's 
Cyc.  Pol.  C.  §  4177  and  note. 

As  to  sheriff's  duty  in  executing  process,  in  general,  witlioiit 
regard  to  defects  in  certain  proceedings,  see  Kerr's  Cyc.  Pol.  C. 
§  4187  and  note. 

As  to  sheriff's  duty  to  make  levy,  and  liability  for  refusing  to 
make,  see  Kerr's  Cyc.  Pol.  C.  §§  4180,  4181  and  notes. 

As  to  specified  kind  of  money  to  be  paid  on  execution,  see  Kerr's 
Cyc.  C.  C.  P.  §  682  subd.  4  and  note. 

As  to  wrongful  levy,  remedy  for,  see  4  !>.  4S. 

S092.  \OTI('K  OF  .SALE  INDEK  EXECUTION,  HOW 
GIVEN.  Hefore  the  sale  of  properly  on  execution,  notice 
thereof  must  be  given  as  follows: 

1.  In  case  of  perisliahle  propertj  :  By  posting  written  notice 
of  the  time  and  place  of  sale  in   three  public  places  of  the 
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township  or  city  where  the  sale  is  to  take  place,  for  such  time 
as  may  be  reasonable,  considering  the  character  and  condi- 
tion of  the  property. 

2.  In  case  of  other  personal  property:  By  posting  a  similar 
notice  in  three  public  places  in  the  township  or  city  where 
the  sale  is  to  take  place,  for  not  less  than  five  days  nor  more 
than  ten  days. 

3.  Ill  case  of  real  property:  By  posting  a  similar  notice,  par- 
ticularly describing  the  property,  for  twenty  days,  in  three 
public  places  of  the  township  or  city  where  the  property  is 
situated,  and  also  where  the  property  is  to  be  sold,  and  pub- 
lishing a  copy  thereof,  once  a  week  for  the  same  period,  in 
some  newspaper  of  general  circulation,  printed  and  published 
in  the  city  or  township,  in  which  the  property  is  situated,  if 
there  be  one,  or,  in  case  no  newspaper  of  general  circulation 
be  printed  and  published  in  the  city  or  township,  in  some 
newspaper  of  general  circulation,  printed  and  published  in 
the  county. 

4.  Viheu  the  judsment  under  which  tlie  property  is  to  be 
sold  is  made  payable  in  a  specified  kind  of  money  or  currency, 
the  several  notices  required  by  this  section  must  state  the 
kind  of  money  or  currency  in  which  bids  may  be  made  at 
such  sale,  which  must  be  the  same  as  that  specified  in  the 
judgment. 

History:  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  §  221  Practice  Act;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  322;  amended  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  980,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  457. 

See  Kerr's  Cyc.  C.  C.  P.  for  S  pars,  annotation. 

58  C.  449,  455  (cited  with  other  sections):  63  C.  517.  518  (cited 
with  §  693  post);  100  C.  214,  215,  216,  219,  34  P.  654,  849  (construed 
with  §  693  post);  101  C.  200,  204,  35  P.  557  (construed);  119  C.  192, 
194,  197,  48  P.  56,  51  P.  195  (construed):  151  C.  70.  72,  90  P.  194 
(insufficient  notice  of  sale). 

As  to  action  against  officer  for  sale  without  notice,  and  false 
return,  see  Kerr's  Cyc.  C.  C.  P.  §  693  and  note. 

As  to  notice  of  sale,  generally,  see  21  Cent.  Dig.  col.  IISI.  s§  629- 
633;  44  A.  D.  238-240;  75  A.  D.  704-713;  21  L.  42,  43. 

As  to  perishable  property,  sale  of  under  attachment,  see  Kerr's 
Cyc.  C.  C.  P.   §  547  and  note. 
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As  to  sale  without  notice,  penalty  for,  see  Kerr's  Cyc.  C.  C.  P. 
I  693  and  note. 

As  to  sheriff  not  authorized  to  sell  at  private  sale,  see  Kerr's 
Cyc.  C.  C.  P.  §  694  and  note  par.  18. 

As  to  time  and  place  of  sale,  generally,  see  21  L.  44. 

As  to  vessels,  notice  of  sale  of,  see  Kerr's  Cyc.  C.  C.  P.  S  827 
and  note. 

§693.  SELLING  WITHOUT  >()TI(E,  WHAT  PENALTY 
ATTACHED.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  five  hundred  dollars  to  the  ag- 
grieved partj',  in  addition  to  his  actual  damages;  and  a  person 
v/ilfully  taking  down  or  defacing  the  notice  posted,  if  done 
before  the  sale  or  the  satisfaction  of  the  judgment  (if  the 
judgment  be  satisfied  before  sale),  forfeits  five  hundred  dollars. 

History-:  Enacted  March  11,  1872,  re-enactment  of  §  222  Prac- 
tice Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  14   pars,   annotation. 

Code  section. — 58  C.  440,  455  (cited  with  other  sections);  6"  C. 
517,  51S,  519  (construed  and  applied);  100  C.  214,  215,  219,  34  P. 
■654,  849  (construed  with  §  692  ante);  101  C.  200,  204,  35  P.  557 
(construed);  136  C.  3,  68  P.  Ill   (construed). 

Practice  Act   §222.-22   C.   263,   264    (construed   and   applied). 

As  to  effect  of  this  and  preceding  section,  see  Kerr's  Cyc.  C.  C.  P. 

§  692  and  note  par.  4. 

§694.  SALES,  HOW  tONDKTKD.  NEITHER  THE  OF- 
FKEK  t'ONDrCTINi;  IT  NOK  HIS  DEIMTY  TO  HE  A 
PrRCHASEK.  REAL  AND  PERSONAL  PROPERTY,  HOW 
SOLD.  .7rD(i3IENT  DEBT(H{.  IK  PRESENT  MAY  DIRE(T 
ORDER  OF  SALE.  AND  THE  OFFK  ER  SHALL  FOLLOW 
HIS  DIRECTIONS.  All  sales  of  property  under  execution 
must  be  made  at  auction,  to  the  highest  bidder,  between  the 
hours  of  nine  In  the  morning  and  five  In  the  afternoon. 

After  sufficient  property  has  been  sold  to  satisfy  the  execu- 
tion, no  more  can  be  sold.  Neither  the  officer  holding  the 
execution  nor  his  deputy  can  become  a  purchaser,  or  be  inter- 
ested in  any  i)urcbase.  at  such  s:ili'. 

When  the  sulc  is  of  personal  property,  capable  uf  manual 
delivery,   it   must   be   within   view   of   those   who   attend   the 
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sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the 
highest  price;  and  when  the  sale  is  of  real  property,  con- 
sisting of  several  known  lots  or  parcels,  they  must  be  sold 
separately;  or  when  a  portion  of  such  real  property  is 
claimed  by  a  third  person,  and  he  requires  it  to  be  sold  sep- 
arately,   such    portion    must    be    thus    sold. 

[Judgment  debtor  may  direct  order  of  sale.]  The  judg- 
ment debtor,  if  present  at  the  sale,  may  also  direct  the 
order  in  which  property,  real  or  personal,  shall  be  sold, 
when  such  property  consists  of  several  known  lots  or  par- 
cels, or  of  articles  which  can  be  sold  to  advantage  separately, 
and  the  sheriff  must  follow  such  directions. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  223  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  36  pars,  annotation. 

Code  section.— 51  C.  552,  553  (construed);  54  C.  346,  351  (con- 
strued and  applied) ;  57  C.  8,  9,  10  (cited  with  §  684  ante) ;  58  C.  449, 
455  (construed  and  applied);  65  C.  17,  18,  2  P.  413  (construed); 
86  C.  322,  328,  24  P.  1019,  1021  (construed);  26  P.  354  (erroneously 
cited  for  §  974);  90  C.  181,  185,  27  P.  39  (construed);  91  C.  37,  39, 
27  P.  588,  589  (construed  and  applied);  113  C.  561,  652,  45  P.  835 
(construed);  127  C.  162,  165,  59  P.  832  (construed  and  applied); 
129  C.  160,  164,  61  P.  785,  786  (construed  and  applied);  142  C.  303, 
305,  75  P.  902  (construed  and  applied);  149  C.  556,  567,  568,  87  P.  19 
(well-known  lots  or  parcels,  how  to  be  sold). 

Practice  Act  §  323.-6  C.  47,  51,  52,  65  A.  D.  475  (construed  and 
applied);  21  C.  56,  58  (construed  and  applied);  54  C.  346,  351 
(cited). 

As  to  conduct  of  sale,  see  21  Cent.  Dig.  col.  1156,  §§  613,  et  seq. 

As  to  duty  of  officer  to  inform  purchaser  of  encumbrances,  see 
43  A.  D.  143. 

As  to  excessive  sale  of  land,  see  13  A.  D.  212,  213. 

As  to  objections  on  account  of  doubtful  title,  see  21  L.  46. 

As  to  purchase  by  stranger,  see  21  L.  53,  54. 

As  to  purchase  made  by  party  or  attornej*,  see  21  L.  52.  53. 

As  to  purchasers  at  execution  or  judicial  sale,  how  far  protected 
a.s  bona  flde  purchaser,  see  21  E.  33. 

As   to  proceedings  for  setting  aside  sale,   see  9  L.   731. 

As  to  retention  of  possession  of  property  after  sale,  see  15  A.  D. 
671. 

As  to  sales  en  masse,  generally,  see  21  L.  40,  41. 
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As  to  sheriff  as  auctioneer  of  property  scjld  on  exeiiiliun,  see 
Kerr's  Cyc.  Pol.  C.  §  3291  and  note. 

As  to  title,  interest  passing  by  sale,  see  89  A.  D.  370-375;  21  L.  33. 

As  to  unrecorded  deeds  wliere  the  purchaser  has  notice,  see  21 
L.  35. 

§695.  IF  ITKCH.VSER  REFUSES  TO  PAY  rUKtHASE 
3I0>'EY,  ^YHAT  rilOCEEDIXGS.  If  a  purchaser  refuse  to 
pay  the  amount  bid  by  him  for  property  struck  off  to  him 
at  a  sale  under  execution,  the  officer  may  again  sell  the 
property  at  any  time  to  the  highest  bidder,  and  if  any  loss 
1)6  occasioned  thereby,  the  officer  may  recover  the  amount 
of  such  loss,  with  costs,  from  the  bidder  so  refusing,  in  any 
court  of  competent  jurisdiction. 

Histury:  Enacted  March  11,  1872,  re-enactment  of  §  224  Prac- 
tice Act;  amended  March   24,   1874,  Code  Amdts.   1873-4,  p.  323. 

See  Kerr's  Cyc.  C.   C.  P.  for  10  pars,  annotation. 
Code  .section.— 58    C.    356    (cited);    131   C.    681,   687,    697,    702,    63   P. 
10S4,  54  L.   272   (construed). 

Practice  Act  §324. — 8  C.  21,  26  (construed);  9  C.  93.  94  (con- 
strued); 22  C.  511,  512   (construed). 

As  to  compelling  purchaser  to  complete  purchase,   see  21   L.  45. 

As  to  proceedings  subsequent  to  purchase,   see  21  L.   44. 

As  to  remedies  against  purchaser  to  recover  amount  bid  at  sale, 
see  69  A.  D.  365-375. 

As  to  sales  on  execution,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  694  and  note. 

§696.  OFFICER  MAY  REFUSE  SUCH  PURCHASER'S 
BID  AF'TER.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent  l)id 
of  such  person. 

HiNtory:  Enacted  March  11,  1872,  re-enactment  of  §  225  Prac- 
tice Act;  amended  March   24,  1874,  Code  Amdts.  1873-4,  p.   323. 

S  C.  21,  25  (cited);  58  C.  356  (cited). 

As  to  proceedings  where  purchaser  refuses  to  pa\-  amoniit  bid. 
see  Kerr's  Cyc.  C.  C.  P.  §  695  and  note. 

§()1)7.  THESE  TWO  SECTI()>S  NOT  TO  .MAKE  OFFICER 
LIABLE  BEYOND  A  (  ERTA1\  AMOUNT.  The  two  preceding 
sections  must  not  be  construed  to  make  the  officer  liable  for 
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any  more  than  the  amount  bid  by  the  second  or  subsequent 
purchaser,  and  the  amount  collected  from  the  purchaser 
refusing  to  pay. 

History:  Enacted  March  11,  1872,  re-enactment  of  §226  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  liability  of  officer  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§§  695,  696  and  notes. 

S  698.  PERSONAL  PROPERTY,  NOT  CAPABLE  OF  MAN- 
UAL  DELIVERY,  HOW  DELIVERED  TO  PURCHASER. 

When  the  purchaser  of  any  personal  property  capable  of 
manual  delivery  pays  the  purchase  money,  the  officer  mak- 
ing the  sale  must  deliver  to  the  purchaser  the  property,  and, 
if  desired,  execute  and  deliver  to  him  a  certificate  of  the 
sale.  Such  certificate  coineys  to  the  purchaser  all  the  right 
which  the  debtor  had  in  such  property  on  the  day  the  execu- 
tion or  attachment  was  levied. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  227  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  .<«eotiou. — 123  C.  312,  315,  69  A.  S.  60,  55  P.  990  (construed 
witli  §  3440  Civ^  Code);  131  C.  8.  11,  63  P.  67,  68  (construed  and  ap- 
plied) ;  2  C.  A.  170,  172  (referred  to,  but  tliere  are  errors  in  the 
printed  matter  above  the  citation) ;  S3  P.  175,  176  (correctly 
printed). 

Practice  Act  §  'I'll. — 13  C.  15,   22   (cited  witli  other  sections). 

As  to  certificate  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  §  699  and  note. 

As  to  enforcement  of  rights  of  bidders,  see  50  A.  S.  489-497. 

As  to  property  capable  of  manual  delivery,  see  Kerr's  Cyc.  C.  C. 
P.   §  542  subd.  3  and  note;   §  688  and  note. 

§  699.  PERSONAL  PROPERTY  NOT  CAPABLE  OF  MAN- 
UAL DELIVERY,  HOW  SOLD  AND  DELIVERED.  When  the 
purchaser  of  any  personal  property  not  capable  of  manual 
delivery  pays  the  purchase  money,  the  officer  making  the 
sale  must  execute  and  deliver  to  the  purchaser  a  certificate 
of  sale.  Such  certificate  conreys  to  the  purchaser  all  the 
right  which  the  debtor  had  in  such  property  on  the  day  the 
execution  or  attachment  was  levied. 
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Hlntoir:  Enacted  March  11,  1872,  re-enactment  of  §  228  Prac- 
tice  Act. 

K!  C.  15,  22  (cited  with  other  sections);  34  C.  Si.  ,S7  (cited  witli 
otlier  sections). 

As  to  execution  upon  property  not  capaljle  of  manual  delivery, 
see  Kerr's  Cyc.  C.  C.  P.  §  688  and  note. 

As  to  personality  not  capable  of  manual  delivery,  attachment  of, 
see  Kerr's  Cyc.  C.  C.  P.  S  542  sul)d.  3  and  note;  also  §  688  and  note. 

As  to  posse.ssion  of  chattels  .sold  on  e.vecution,  see  I.t  A.  I  >.  tITl. 
672. 

§700.  KEAL  i'KOl'EKTY,  SALE  OF.  TITLE  OF  PUK- 
('H.\8ER.  Upon  a  sale  of  real  property,  the  purchaser  Is 
substituted  to  and  acquires  all  the  right,  title,  interest,  and 
claim  of  the  judgment  debtor  thereto  on  the  date  of  the 
levy  of  the  execution  thereon,  where  such  judgment  is  not 
a  lien  upon  such  property;  if  the  judgment  is  a  lien  upon 
the  real  property  the  purchaser  is  substituted  to  and  acquires 
all  the  right,  title,  interest,  and  claim  of  the  judgment  debtor 
on  or  at  any  time  after  the  day  such  judgment  became  a  lien 
on  such  property ; 

[In  case  «f  attaohinoiit,  substitution  of  purchaser  to  ri|?hts, 
etc.,  of  judgment  creditor]  and  in  case  property,  real  or  per- 
sonal, has  been  attached  in  the  action,  the  purchaser  is  sub- 
stituted to  and  acquires  all  the  right,  title,  interest  and 
claim  of  the  judgment  debtor  on  or  at  any  time  after  the 
day   the   attachment   was   levied   upon   such    property. 

HlHtory:  Enacted  March  11,  1872,  re-enactment  with  addition 
of  S  229  Practice  Act;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  156,  act  held  unconstitu- 
tional, see  history,  §  5  ante;  amended  March  19,  1907,  Stats,  and 
Amdts.   1907,  p.   684.   Kerr's  Stats,  and  Amdts.   1906-7,  p.  458. 

See  Kerr's  Cyc.  C.  C.  P.   for  27  pars,  annotation. 

("ode  Neetlou. — 55  C.  531,  533,  534,  539,  542  (construed  and  ap- 
plied); 58  C.  373,  375  (cited  with  §  688  ante);  59  C.  464,  470  (erron- 
eously cited  as  §  709  post):  75  C.  552,  556.  17  P.  680,  682  (construed); 
102  C.  675,  680,  34  P.  120  (construed  and  applied);  116  C.  226,  230, 
58  A.  S.  158,  48  P.  66  (construed  and  applied);  117  C.  73,  75.  59  .\.  S. 
159.  48  P.  1020  (construed  with  §  702  post);  121  C.  595,  600,  54  P.  74 
(construed  in  dis.  op.);  122  C.  509.  513,  68  A.  S.  61.  55  P.  390  (con- 
strued with  other  sections);  124  C.  164,  166,  56  P.  770  (cited  with 
Kerr's  C.  C.  P.— 35  545 
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other  sections);  128  C.  16,  20,  79  A.  S.  17,  60  P.  467  (construed  and 
applied):  138  C.  390,  391,  392,  71  P.  454,  648  (construed  with  §  701 
post);  142  C.  529,  539,  76  P.  243  (construed);  143  C.  663,  666,  77  P. 
653  (construed);  3  C.  A.  706,  710.  S6  P.  901  (title  of  purchaser — can 
be  devested  only,  how);  82  F.  89,  92  (title  of  grantee,  under  deed  of 
sheriff,   made  by  his  successor  in  office — mining  property). 

Practice  Act  §  229. — 2  C.  595,  596  (construed  and  applied) ;  4  C. 
127,  141,  143  (cited  with  other  sections);  31  C.  293,  300,  317,  318  (cited 
with  other  sections) ;  138  C.  390,  71  P.  454,  468  (purchaser  acquired 
legal  as  well  as  equitable  title — qualifications). 

As  to  ejectment  by  purchaser  under  execution,  defenses  against, 
etc.,  see  84  A.  D.  570-573. 

As  to  extinction  of  lien  by  sale  or  conversion,  see  Kerr's  Cyc. 
C.  C.  §  2910  and  note. 

As  to  foreclosure  of  mortgages  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§  726  et  seq.  and  notes. 

As  to  homestead,  purchaser  of  at  execution  sale,  when  takes 
no  title,  see  Kerr's  Cyc.  C.  C.   §  1240  and  note  par.   28. 

As  to  injunction  to  restrain  waste,  see  Kerr's  Cyc.  C.  C.  P.  §  525 
et  seq.  and  notes;  and  §§  707,  745  and  notes. 

As  to  lien  extinguished  by  lapse  of  time,  see  Kerr's  Cyc.  C.  C. 
§  2911  and  note. 

As  to  partnership  property,  title  acquired  bj^  purchaser  at  execu- 
tion sale  of,   see  Kerr's  Cyc.   C.  C.   §  2405  and  note  par.  17. 

As  to  presumption  that  redemption  includes  whole  property  sold, 
see  Kerr's  Cyc.  C.  C.  P.  §  701  and  note  par.  3. 

As  to  recording  certificates  of  sale,  see  Kerr's  Cyc.  Pol.  C.  §  4237 
and  note. 

As  to  recovery  of  damages  for  waste,  see  Kerr's  Cyc.  C.  C.  P. 
§  746  and  note. 

As  to  sheriff's  deed  and  what  title  passes  by  it,  see  Kerr's  Cyc. 
C.  C.  P.   §  703  and  note. 

As  to  specified  kind  of  money  collectable  on  execution,  see  Kerr's 
Cyc.  C.  C.  P.  §  682  subd.  4  and  §  692  and  notes. 

As  to  title  of  purchaser  as  affected  by  irregularities,  see  21  L. 
39,  40. 

As  to  title  passing  by  judicial  sale  in  general,  see  3  A.  S.  203. 
204. 

As  to  writ  of  assistance,  see  Kerr's  Cyc.  C.  C.  P.  §  1210  and  note. 

§700a.  SALE  ABSOLUTE  T\HEX,.WHEN  SUBJECT  TO 
REDEMPTION.  Sales  of  personal  property,  and  of  real 
property,  when  the  estate  therein  is  less  than  a  leasehold 
of  two  years'  unexpired  term,  are  absolute.  In  all  other 
cases  the  property  is  subject  to  redemption,  as  provided 
in   this    chapter. 
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The  ofticer  must  give  to  the  purchaser  a  certificate  of  sale, 

and  file  a  duplicate  thereof  for  record  in  the  office  of  the 
county  recorder  of  the  county,  which  certificate  must  state 
the  date  of  the  judgment  under  which  the  sale  was  made 
and   the  names  of  the  parties   thereto, 

[What  certificate  must  show]  and  contain: 

1.  A  particular  description  of  the  real   property   sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  If  the  property  is  subject  to  redemption,  the  certificate 
must  so  declare,  and  if  the  redemption  can  be  effected  only 
in  a  particular  kind  of  money  or  currency,  that  fact  must 
be    stated. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p. 
G84,   Kerr's   Stats,   and  Amdt.s.    1906-7,   p.   458. 

S  701.  REAL  PROPERTY  SO  SOLD,  BY  WHOM  IT  MAY 
BE  REDEE3IED.  Property  sold  subject  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately, 
may  be  redeemed  in  the  manner  hereinafter  provided,  by  the 
following  persons,  or  their  successors  in  interest: 

1.  The  jude-meiit  debtor,  or  his  successor  in  interest,  in  the 
whole  or  any  part  of  the  property; 

2.  A  creditor  havinf;  a  lien  by  judgment  or  mortgage  on  the 
I)roperty  sold,  or  on  some  share  or  part  thereof,  subsequent 
to  that  on  which  the  property  was  sold. 

[Redemi»tioners.]  The  persons  mentioned  in  the  second 
subdivision  of  this  section  are,  in  this  chapter,  termed  re- 
demptioners. 

History:  Enacted  March  11.  1872,  re-enactment  of  «  230  Prac- 
tice Act. 

See  Kerr's  Cyc  C.  C.  P.   for  2S  pars,  annotation. 

fode  seftlon.— 51  C.  539,  540  (construed  and  applied):  55  ('.  ir,5. 
175  (constriied):  55  C.  531,  534.  535.  539  (construed  and  applied): 
60  C.  157,  160  (construed  and  applied):  66  C.  117.  120.  121.  4  P.  1103 
(construed):  71  C.  479,  4S0,  12  P.  486,  487  (subd.  1  construed):  97  C. 
47,   51,   31   P.   626,   627   (subd.   1   construed);   105  O.   99,   101.   102,   38   P. 
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627  (construed);  113  C.  552,  555,  54  A.  S.  369,  45  P.  843  (construed); 
117  C.  73,  75,  59  A.  S.  159,  48  P.  1020  (cited  with  other  sections); 
122  C.  509,  512.  513,  68  A.  S.  61,  55  P.  390  (construed  with  other  .sec- 
tions); 124  C.  229,  231,  71  A.  S.  53,  56  P.  1038  (subd.  2  construed 
with  §  1505  post);  (C.  Feb.  23,  1901),  63  P.  1075,  1076,  1077  (con- 
strued with  other  sections);  138  C.  390,  391,  393,  71  P.  454,  648  (con- 
strued); 144  C.  574,  576,  78  P.  5  (cited);  149  C.  50,  57,  58,  85  P.  122 
(successors  in  part  may  redeem  the  whole) ;  3  C.  A.  706,  710,  86  P. 
991   (insufficiency  of  tender). 

Practice  Act  §230.-4  C.  127,  141,  143  (cited  with  other  sections); 
27  C.  369,  371  (construed) ;  31  C.  293,  300  (cited  with  other  sections) ; 
35  C.  713,  722  (construed);  37  C.  121,  135,  99  A.  D.  256  (construed 
with  §  231  Practice  Act);  47  C.  82,  85  (construed  with  §  702  post). 

As  to  action  to  redeem  mortgage  upon  real  property,  who  may 
maintain,  see  Kerr's  Cyc.   C.  C.   P.   §§  346,   347  and  notes. 

Same — By  judgment  creditor. — See  Kerr's  Cyc.  C.  C.  P.  S  1505 
and   note. 

As  to  manner  of  effecting  redemption,  see  Kerr's  Cyc.  C.  C.  P. 
§§  702,   705   and   notes. 

As  to  papers  to  be  produced  upon  redemption,  see  post  §  705  and 
note. 

As  to  priority  of  liens,  in  general,  see  Kerr's  Cyc.  C.  C. 
§S  2897,  2898   and  notes. 

As  to  purchaser  at  execution  sale,  under  his  own  judgment,  bona 
fide  purchase  for  value,  see  Kerr's  Cyc.  C.  C.  §  1214  and  note 
pars.  74-77. 

As  to  redemption  from  execution  sale,  see  21  Cent.  Dig.  col. 
1599,    §§829-900;    21  A.    S.    243-249;    67  A.    S.    510,    517. 

As  to  right  to  redeem  from  liens,  in  general,  see  Kerr's  Cyc.  C.  C. 
§§  2903-2905  and  notes. 

As  to  subrogation  as  between  inferior  and  superior  lienholders, 
see  Kerr's  Cyc.  C.  C.  §  2904  and  note  pars.  11-25. 

S  702.  WHEN  IT  MAY  BE  REDEEMED,  AND  REDEMP- 
TION MONEY.  The  judgment  debtor,  or  redemptioner,  may 
redeem  the  property  from  the  purchaser  any  time  within 
twelve  months  after  the  sale  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  one  per  cent  per  month  thereon 
in  addition,  up  to  the  time  of  redemption,  together  with  the 
amount  of  any  assessment  or  taxes  which  the  purchaser  may 
have  paid  thereon  after  purchase,  and  interest  on  such 
amount.  And  if  the  purchaser  be  also  a  creditor,  having  a 
prior  lien  to  that  of  the  redemptioner,  other  than  the  judg- 
ment under  which  said  purchase  was  made,  the  amount  of 
such   lien  with  interest. 
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History:  Knacted  March  11,  1872,  re-enactment  of  8  231  Prac- 
tice Act  as  amended  1860;  amended  February  15,  1876,  Code 
Amdts.  1875-6,  p.  96;  March  27,  1895,  Stats,  and  Amdts.  1895, 
p.   226;   February   26,   1897,  Stats,  and  Amdts.   1897,   p.   41. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

Code  section. — 52  C.  644,  646,  647,  648  (construed  and  applied): 
55  C.  531,  534  (construed  with  §  701  ante);  61  C.  331.  332  (construed 
and  applied);  66  C.  117,  120,  121,  4  P.  1103  (cited  with  §  701  ante); 
68  C.  222,  225,  9  P.  77,  79  (construed);  100  C.  446,  453,  34  P.  10S5 
(cited);  117  C.  73,  74,  75,  59  A.  S.  159.  48  P.  1020  (construed  and 
applied);  126  C.  413,  417,  58  P.  914  (construed);  127  C.  532,  534, 
78  A.  S.  81,  59  P.  991  (construed);  133  C.  516,  518,  65  P.  1107  (con- 
strued); 134  C.  344,  66  P.  313  (construed  and  applied);  137  C.  663, 
667,  670,  99  A.  S.  17,  70  P.  778,  affirmed  194  H.  S.  415.  48  L.  ed.  1046 
(construed);  138  C.  390,  393,  71  P.  454,  648  (construed  and  applied); 
146  C.  621,  623,  81  P.  229  (construed  and  applied);  3  C.  A.  706,  710, 
86  P.  991   (insufficiency  of  tender). 

Practice  Act  §231.-4  C.  127,  141,  143  (cited  with  other  sections); 
9  C.  117,  118  (construed);  37  C.  121,  135,  99  A.  D.  256  (construed 
with  §  230  Practice  Act);  44  C.  331,  334  (cited);  47  C.  82.  84,  So 
(construed   and  applied);   52   C.   644,   646,    647,   648    (construed). 

As  to  actions  to  redeem  mortgage  upon  real  property,  who  may 
maintain,  see  Kerr's  Cyc.  C.  C.  P.  §§  346,  347  and  notes. 

As  to  presumption  that  redemption  includes  whole  property  sold, 
see  Kerr's  Cyc.  C.  C.  P.  §  701  and  note  par.  3. 

As  to  redemption  from  liens,  in  general,  see  Kerr's  Cyc.  C.  C. 
S  2905  and  note. 

As  to  time  of  redemption  of  land  sold  on  execution,  see  21  Cent. 
Dig.  col.  1622,   §§  846-850. 

S703.  WHK>  JUDGMENT  DEFtTOK  OR  OTHER  RE- 
DE.^ri'TIO.NER  MAY  REDEEM.  If  i)roi)erty  be  so  redeemed 
by  a  redemptioner,  another  redemptioner  may,  within  sixty 
days  after  the  last  redemption,  again  redeem  it  from  the  last 
redemptioner  on  paying  the  sum  paid  on  such  last  redemp- 
tion, with  two  per  cent  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner  may 
have  paid  thereon  after  the  redemption  by  him,  with  interest 
on  such  amount,  and,  in  addition,  the  amount  of  any  liens 
held  by  said  last  ledemptioner  i)ri()r  to  his  own.  with  inter- 
est; but  the  judgment  under  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien.     The  pioperty  may  be  again, 
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and  as  often  as  a  redemptioner  is  so  disposed,  redeemed 
from  any  previous  redemptioner  within  sixty  days  after  the 
last  redemption,  on  paying  the  sura  paid  on  the  last  pre- 
vious redemption,  with  two  per  cent  thereon  in  addition,  and 
the  amounts  of  any  assessments  or  taxes  which  the  last 
previous  redemptioner  paid  after  the  redemption  by  him, 
with  interest  thereon,  and  the  amount  of  any  liens,  other 
than  the  judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with  interest. 

Written  notice  of  redemption  must  be  given  to  the  sheriff 

and  a  duplicate  filed  with  the  recorder  of  the  county,  and 
if  any  taxes  or  assessments  are  paid  by  the  redemptioner, 
or  if  he  has  or  acquires  any  lien  other  than  that  upon 
which  the  redemption  was  made,  notice  thereof  must  in  like 
manner  be  given  to  the  sheriff  and  filed  with  the  recorder; 
and  if  such  notice  be  not  filed,  the  property  may  be  redeemed 
without  paying  such  tax,  assessment,  or  lien.  If  no  redemp- 
tion be  made  within  twelve  months  after  the  sale,  the  pur- 
chaser, or  his  assignee,  is  entitled  to  a  conveyance;  or  if 
so  redeemed,  whenever  sixty  days  have  elapsed,  and  no  other 
redemption  has  been  made,  and  notice  thereof  given,  and 
the  time  for  redemption  has  expired,  the  last  redemptioner, 
or  his  assignee,  is  entitled  to  a  sheriff's  deed;  but,  in  all 
cases,  the 

Judgment  debtor  shall  have  the  entire  period  of  twelve 
months  from  the  date  of  the  sale  to  redeem  the  property.  If 
the  judgment  debtor  redeem,  he  must  make  the  same  pay- 
ments as  are  required  to  effect  a  redemption  by  a  redemp- 
tioner. If  the  debtor  redeem,  the  effect  of  the  sale  is  ter- 
minated, and  he  is  restored  to  his  estate. 

[Certificate  of  redemption.]  Upon  a  redemption  by  the 
debtor,  the  person  to  whom  the  payment  is  made  must  exe- 
cute and  deliver  to  him  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  officer  authorized  to  take  acknowl- 
edgments of  conveyances  of  real  property.  Such  certificate 
must  be  filed  and  recorded  in  the  office  of  the  recorder  of 
the    county   in    which    the    property   is    situated,    and   the    re- 
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corder   must   note   the   record   thereof   in   the   margin   of   the 
record  of  the  certificate  of  sale. 

HiMtory:  Enacted  March  11,  1872,  re-enactment  of  §  232  Prac- 
tice Act  as  amended  1860;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  323;  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  226; 
February   26,    1897,   Stats,   and  Amdts.    1897,  p.    41. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  section. — 52  C.  644,  647  (referred  to— history);  55  C.  531. 
.-)35,  542  (construed  with  §  701  ante);  66  C.  117,  120,  121,  4  P.  1103 
(construed  with  §  701  ante);  113  C.  552.  556,  54  A.  S.  369.  45  P.  S43 
(construed);  124  C.  164,  166,  56  P.  770  (cited  with  other  sections). 
63  P.  1075,  1076,  1077  (construed);  131  C.  667,  673,  82  A.  S.  407,  63 
P.  1080  (cited  with  §  1500  post);  138  C.  390,  393,  71  P.  454.  64S  (con- 
strued and  applied);  138  C.  651.  655,  72  P.  345  (construed);  143  C. 
663,  667,  77  P.  653  (construed  with  §  704  post);  152  C.  426,  429,  93  P. 
110,  111  (cited — redemption  after  expiration  of  statutory  p.<»ri<wlt; 
3  C.  A.  706,   710,  86  P.  991   (insufficiency  of  tender). 

Practice  Act  §232.-9  C.  365,  420,  70  A.  D.  655  (cited);  31  C.  293, 
300  (cited  with  other  sections);  44  C.  332,  334  (cited);  52  C.  644,  647 
(cited  witli  other  sections). 

As  to  confirmation  of  sale  upon  execution,  see  29  A.  S.   493-499. 

As  to  presumption  that  redemption  includes  whole  property  sold, 
see  Kerr's  Cyc.  C.  C.  P.  §  701  and  note  par.  3. 

As  to  provisions  of  this  section  as  qualification  of  provisions  re- 
lating to  substitution  of  purchaser  at  execution  sale,  to  all  right, 
title,  etc.,  of  judgment  debtor,  see  Kerr's  Cyc.  C.  C.  P.  S  700  and 
note  par.  3. 

As  to  recording  certificate  of  sale,  see  Kerr's  Cyc.  Pol.  C.  SS  4234. 
4237  and  notes. 

As  to  riglit  of  tenant  in  common  to  redeem  by  making  payments 
prescribed  by  tliis  section,  see  Kerr's  Cyc.  C.  C.  P.  §  701  and  note 
par.  26. 

As  to  who  entitled  to  redeem  from  sale  under  execution,  see  21 
Cent.   Dig.  col.   1607,   §§  835-845. 

As  to  writ  of  assistan<e,  see  Kerr's  Cyc.  C.  C.  P.  §  1210  and 
note. 

§704.  IX  (ASES  OF  REDEMPTION,  TO  WH03I  THE 
P.VYMENTS  ARE  TO  BE  MADE.  The  payments  mentioned 
in  the  last  two  sections  may  be  made  to  the  purchaser  or 
redemptioner,  or  for  him,  to  the  officer  who  made  the  sale. 
When  the  judgment  under  which  the  sale  has  been  made 
is    payable    in   a   Ki)ecified    kind    of   money   or   currency,   pay- 
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ments   must   be   made    in    the   same    kind   of   money   or    cur- 
rency, and  a  tender  of  the  money  is  equivalent  to  payment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  234  Prac- 
tice Act:  amended  April  16,  1909,  Stats,  and  Amdts.  1909,  ch.  632. 

See  Kerr's  Cyc.  C.  C.   P.  for  6  pars,  annotation. 

Code  section.— 58  C.  356  (cited);  122  C.  509,  516,  OS  A.  S.  61. 
55  P.  390  (construed);  143  C.  663,  067,  77  P.  653  (construed);  152  C. 
426,  429,  93  P.  110,  111   (cited— tender  equals  payment). 

Practice  Act  §  ii33. — 4  C.  127,  141.  144  (cited  with  other  sec- 
tions). 

As  to  tender  and  payment  in  redemption  from  sale  on  execution, 
see  21  Cent.   Dig.  col.   1638,   §§  857-864. 


§  705.  WHAT  A  REDEMPTIONEE  MUST  DO  IN  ORDER 
TO  REDEEM.  A  redemptioner  must  produce  to  the  officer  or 
person  from  whom  he  seeks  to  redeem  and  serve  with  his 
notice  to  the  sheriff  making  the  sale,  or  his  successor  in  office; 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed;  or, 
if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of  the 
record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  subscrib- 
ing witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  234 
Practice  Act;  amended  April  16.  1909,  Stats,  and  Amdts.  1909, 
ch.    632. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  section. — 51  C.  539,  540  (construed);  113  C.  552,  554,  555,  54  A. 
S.  369,  45  P.  843  (construed  and  applied);  54  P.  83,  85  (applied- 
omitted  from  opinion  in  121  C.  539);  63  P.  1075,  1076.  1077  (con- 
strued). 

Practice  Act  §234. — 14  C.  54,  57  (cited);  49  C.  193.  194  (con- 
strued). 
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§706.  UNTIL  THE  EXPIRATION  OF  KEDElirTION 
TIME  COrilT  MAY  RESTRAIN  WASTE  ON  THE  PROP- 
ERTY.  WHAT  CONSIDERED  WASTE.  Until  the  expiration 
of  the  time  allowed  for  redemption,  the  court  may  restrain 
the  commission  of  waste  on  the  property,  by  order  granted 
with  or  without  notice,  on  the  application  of  the  purchaser 
or   the  judgment  creditor.     But 

It  is  not  waste  for  the  person  in  possession  of  the  prop- 
erty at  the  time  of  sale,  or  entitled  to  possession  afterward, 
during  the  period  allowed  for  redmption  [1]  to  continue  to 
use  it  in  the  same  manner  in  which  it  was  previously  used; 
or  [2]  to  use  in  the  ordinary  course  of  husbandry;  or  [3] 
to  make  the  necessary  repairs  of  buildings  thereon;  or 
[4]  to  use  wood  or  timber  on  the  property  therefor;  or  [r)] 
for  the  repair  of  fences;  or  [6]  for  fuel  in  his  family,  while 
he   occupies   the   property. 

HlNtory:  Enacted  Marcli  11,  1872,  re-enaotment  of  S  235  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

CfMle  section.— 58  C.  356  (cited);  114  C.  422,  427,  46  P.  278  (con- 
strued and  applied);  138  C.  390.  393,  71  P.  454,  648  (construed  with 
S  700  ante). 

I'ractioe  Act   §  2S5.— 22  C.   191,   194    (cited). 

As  to  provisions  of  tliis  section  as  fiualitication  of  provisions  re- 
lating to  substitution  of  purchaser  of  execution  sale  to  all  ripht, 
title,  etc.,  of  judgment  debtor,  see  Kerr's  Cyc.  C.  C.  P.  §  700  and 
note  par.  3. 

As  to  restraining-  waste  of  property  generall.\-,  see  Kerr's  Cyc. 
C.   C.    P.    §§  745,    746   and   notes. 

Same— By  estrepment.— See  48  Cent.  Dig  col.  2137,   §S  24-27. 

Same— By  injunction.— See  48  Cent.  Dig.  col.   2140,   §§  38-42. 

§  707.  RENTS  AND  PROFITS.  The  purchaser,  from  the 
time  of  the  sale  until  a  redemption,  and  a  redemptioner,  from 
the  time  of  his  redemption  until  another  redemption,  is 
entitled  to  receive,  from  the  tenant  in  possession,  the  rents 
of  the  property  sold,  or  the  value  of  the  use  and  occupa- 
tion  thereof. 

Rut  when  any  rents  or  jirofits  luive  been  received  by  the 
judpnient  creditor  or  imrchaser,  or  his  or  their  assigns,  from 
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the  property  thus  sold  preceding  such  redemption,  the  amounts 
of  such  rents  and  profits  shall  he  a  credit  upon  the  redemp- 
tion money  to  be  paid;  and  if  the  redemptioner  or  judgment 
debtor,  before  the  expiration  of  the  time  allowed  for  such 
redemption,  demands  in  writing  of  such  purchaser  or  credi- 
tor, or  his  assigns,  a  written  and  verified  statement  of  the 
amounts  of  such  rents  and  profits  thus  received,  the  period 
for  redemption  is  extended  five  days  after  such  sworn  state- 
ment is  given  by  such  purchaser  or  his  assigns,  to  such 
redemptioner  or  debtor. 

[Statement — Effect  of  failure  to  give  when  demanded.]  If 
such  purchaser  or  his  assigns  shall,  for  a  period  of  one 
month  from  and  after  such  demand,  fail  or  refuse  to  give 
such  statement,  such  redemptioner  or  debtor  may  bring  an 
action  in  any  court  of  competent  jurisdiction,  to  compel  an 
accounting  and  disclosure  of  such  rents  and  profits,  and 
until  fifteen  days  from  and  after  the  final  determination  of 
such  action,  the  right  of  redemption  is  extended  to  such 
redemptioner    or    debtor. 

Histor?-;  Enacted  March  11,  1872,  re-enactment  of  §  236  Prac- 
tice Act  with   addition  of  all  after  first  sentence. 

See  Kerr's  Cyc.   C.   C.   P.   for  36  pars,  annotation. 

Code  section.— 55  C.  531,  535  (construed  with  §  701  ante);  58  C. 
356  (cited) ;  65  C.  360,  361,  4  P.  206,  207  (construed  and  applied) ; 
67  C.  337,  339,  7  P.  756  (construed);  71  C.  594,  596,  12  P.  723,  724 
(construed  and  applied);  84  C.  89.  93  23  P.  1112,  1113  (cited);  97  C. 
292,  295.  33  A.  S.  187,  32  P.  246  (construed);  116  C.  226,  230,  58  A.  S. 
158,  48  P.  66  (construed  and  applied);  5t  P.  83,  85  (applied — omitted 
from  opinion  in  121  C.  539);  121  C.  595.  596,  597,  598,  600,  54  P.  74. 
75.  83  (construed  and  applied);  122  C.  509,  513,  6S  A.  S.  61,  55  P.  390 
(cited);  125  C.  85.  89.  57  P.  761,  762   (cited). 

Practice  Act  §236.-7  C.  43.  46  (construed):  13  C.  514,  516.  73 
A.  D.  600  (construed);  IS  C.  113.  115  (construed);  25  C.  337,  354 
(construed  and  applied  with  §  352  Practice  Act);  31  C.  269.  270 
(construed  as  not  applying):  31  C.  293.  300  (cited  with  other  sec- 
tions); 37  C.  424.  431.  99  A.  D.  290  (construed);  38  C.  423,  424  (con- 
strued). 

As  to  accounting  for  rents  and  profits  on  redemption  from  execu- 
tion sale,  see  21  Cent.  Dig  col.  1661.   §  888%. 

As  to  income  or  profits  derived  from  mortgaged  property  before 
foreclosure,  see  Kerr's  Cyc.  C.  C.  §  2888  and  note  par.  21. 
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S70«.  IF  PIKCHASER  OF  REAL  PUOPKHTY  HE 
EVICTED  FOR  IRRECJULARITIES  IX  SALE,  WHAT  HE 
MAY  RECOVER  AND  FROM  WHOM.  WHEA  JLDGME.NT 
TO  BE  REVIVED.  PETITION  FOR  THE  TIRPOSE,  HOW 
AND  BY  WHOM  MADE.  If  the  inuxhaser  of  real  property 
sold  on  execution,  or  his  successor  in  interest,  be  evicted 
therefrom  in  consequence  of  irregularities  in  the  proceed- 
ings concerning  the  sale,  or  of  the  reversal  or  discharge  of 
the  judgment,  he  may  recover  the  price  paid,  with  interest, 
from  the  judgment  creditor. 

[Failure  to  g:et  possession  because  of  irregularities — Pro- 
eedure.J  If  the  purchaser  of  property  at  sheriff's  sale,  or 
his  successor  in  interest,  fail  to  recover  possession  in  con- 
sequence of  irregularity  in  the  proceedings  concerning  the 
sale,  or  because  the  property  sold  was  not  subject  to  execu- 
tion and  sale,  the  court  having  jurisdiction  thereof  must, 
after  notice  and  on  motion  of  such  party  in  interest,  or  his 
attorney,  revive  the  original  judgment  in  the  name  of  the 
petitioner,  for  the  amount  paid  by  such  purchaser  at  the 
sale,  with  interest  thereon  from  the  time  of  payment  at  the 
same  rate  that  the  original  judgment  bore;  and  the  judg- 
ment so  revived  has  the  same  force  and  effect  as  would  an 
original   judgment  of  the  date   of  the  revival,  and  no  more. 

liistur}  :  Enacted  March  11,  1872,  founded  on  §  237  Practice 
Act  as  amended   1860    (Stats.   1860,   p.   303). 

See  Kerr's  Cyc.  C.  C  P.  for  19  pars,  annotation. 

Code  section. — 47  C.  602,  603  (construed  and  applied):  100  C.  100. 
102,  104,  105,  34  P.  627  (construed  and  applied);  139  C.  6,  7,  8.  9,  96 
A.  S.  91,  72  P.  337  (construed  and  applied);  151  C.  488,  494,  91  P. 
330  (the  operation  of  this  section,  or  the  remedy  under  it,  is  not 
controlled  by  §336 — tlie  five-year  statute  as  to  judgments);  152  C. 
246,  249,  92  P.  485  (purchaser's  right  where  sale  of  homestead  is 
overthrown). 

Pnietice  Aet  §  a»7,— 38  C.  372,  377,  99  A.  \).  404  (cited):  47  C.  602. 
603. 

S70J>.  PARTY  WHO  PAYS  MORE  THAN  HIS  SHARE 
MAY  COMPEL  CONTRIBUTION.  When  property,  liable  to 
an    execution   against   several    persons,    is   sold    thereon,   and 
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more  than  a  due  proportion  of  the  judgment  is  satisfied  out 
of  the  proceeds  of  the  sale  of  the  property  of  one  of  them, 
or  one  of  them  pays,  without  a  sale,  more  than  his  pro- 
portion, he  may  compel  contribution  from  the  others;  and 
when  a  judgment  is  against  several,  and  is  upon  an  obliga- 
tion of  one  of  them,  as  security  for  another,  and  the  surety 
pays  the  amount,  or  any  part  thereof,  either  by  sale  of  his 
property  or  before  sale,  he  may  compel  repayment  from  the 
principal.  In  such  case,  the  person  so  paying  or  contributing 
is  entitled  to  tlie  benefit  of  the  judgment,  to  enforce  contri- 
bution or  repayment,  if,  within  ten  days  after  his  payment, 
he  file  with  the  clerk  of  the  court  where  the  judgment  was 
rendered,  notice  of  his  payment  and  claim  to  contribution  or 
repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 
History:    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

59  C.  464,  470  (erroneously  cited  for  §  700  ante);  67  C.  238,  243, 
7  P.  664  (construed  with  §  1059  post);  75  C.  261,  262,  17  P.  199.  200 
(construed  and  applied);  96  C.  283,  284,  287,  31  P.  293  (construed); 
127  C.  365,  368,  78  A.  S.  60,  59  P.  762  (construed);  135  C.  91,  93. 
67  P.  7  (construed);  149  C.  569,  573,  574,  87  P.  24  (construed  as  not 
affecting  principle  that  there  is  no  right  of  contribution  between 
joint  tort-feasors);  152  C.  443,  448,  93  P.  75,  78  (when  party  is  en- 
titled only  to  be  subrogated  to  rights  and  remedies  of  judgment 
creditor);   2  C.   A.   659,   660,   84  P.   466,   468   (applied). 

As  to  compelling  contribution  among  joint  debtors,  see  13  A.  D. 
695,  696;  also  ante  §  675,  note. 

As  to  compelling  contribution  for  costs  among  sureties,  see  10 
A.  S.  644. 

As  to  compelling  contribution  or  repayment,  in  general,  see  70 
A.  S.  443-454;  10  A.  S.  639,  647;  see  ante  §  675,  notes. 

As  to  obligation  for  contribution,  when  barred,  see  60  A.  S. 
201-210. 

As  to  reimbursements  on  void  execution  sale,  see  21  L.  50. 

As  to  subrogation  on  void  execution  sale,  see  21  L.  48. 

As  to  surety's  rights,  in  general,  see  Kerr's  Cyc.  C.  C.  §§  2844- 
2850   and   notes. 

As  to  surety's  right  to  indemnity,  see  43  A.  D.  563,  564. 
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S710.  COLLECTION  OF  MONEYS  FROM  JUDGMENT 
I)I-:BT(H{;  PKOCEDURE.  The  duly  authenticated  transcript 
of  a  judgment,  for  money,  against  a  defendant,  rendered  by 
any  court  of  this  state  may  be  filed  with  the  controller  of 
the  state  of  California  or  the  auditor  of  any  county,  city 
and  county,  city,  or  other  municipal  or  public  corporation, 
from  which  money  is  owing  to  the  judgment  debtor  in  such 
action  (and  in  case  there  be  no  auditor  then  with  the  official 
whose  duty  corresponds  to  that  of  auditor),  whereupon  it 
shall  be  the  duty  of  any  such  official,  or  of  such  public 
officer  with  whom  such  transcript  shall  have  been  filed,  to 
draw  his  warrant  in  favor  of  or  to  pay  into  the  court  from 
the  docket  of  which  the  transcript  was  taken,  so  much  of 
the  money,  if  sufficient  there  be,  over  which  such  state  of 
California,  county,  city  and  county,  city,  or  other  municipal 
or  public  corporation  of  which  he  is  an  official,  or  over 
which  said  public  officer  has  control  and  custody  and  which 
belongs  to  or  is  owing  to  the  judgment  debtor  in  the  cause 
designated  in  said  transcript  as  will  cancel  said  judgment; 
the  money  so  paid  into  court  shall  be  a  discharge  pro  tanto 
of  any  amount  so  due  or  owing  to  such  judgment  debtor. 

[Fee  for  filing  trauscript — Affidavit — Dlspositiou  of  money 
by  court.]  For  filing  such  a  transcript  any  such  official  or 
public  officer  may  charge  a  fee  of  fifty  cents.  Upon  the 
receipt  by  any  court  of  money  under  the  provisions  of  this 
act  so  much  thereof  as  is  not  exempt  from  execution  shall 
be  paid  to  the  judgment  creditor,  the  balance  to  the  judg- 
ment debtor.  Such  transcript  when  so  filed,  shall  be  accom- 
panied by  an  affidavit  on  behalf  of  the  person  in  whose 
interest  the  same  is  filed,  stating  the  exact  amount  at  the 
time  due  on  such  judgment,  and  that  such  person  desires 
to  avail  himself  of  the  provisions  of  this  section. 

HiMtory:  Enacted  March  21,  1903.  Stats,  and  Amdts.  1903. 
p.  362.  This  section  was  enacted  subsequently  to  the  succeed-^ 
Ing  sections  and  numbered  710;  it  would  properly  be  numbered 
710a  except  that  following:  sections  were  passed  at  one  time  and 
relate  to  one  whicli  is  a  different  subject. 

See  Kerr's  Cyc.  C.  C.  P.  for  S  pars,  annotation. 
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142  C.  190,  192,  195,  198,  75  P.  782  (construed  and  applied);  3  C.  A. 
98,  99,  101,  84  P.  437  (construed  and  applied  in  connection  with 
§  897). 

As  to  offleial  salaries,  in  general,  see  91  A.   D.  418. 


§  710[a].  CLAIM  AJJD  RELEASE  OF  PROPERTY  HELD 
UNDER  EXECUTION;  UNDERTAKING.  Where  property 
levied  upon  under  execution  to  satisfy  a  judgment  for  the 
payment  of  money  is  claimed,  in  whole  or  in  part,  by  a 
person,  corporation,  partnership  or  association,  other  than 
the  judgment  debtor,  such  claimant  may  give  an  undertaking 
as  herein  provided,  which  undertaking  shall  release  the 
property  in  the  undertaking  described  from  the  lien  and 
levy   of   such    execution. 

History:  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.  102.  This  section  properly  numbered  710,  except  for  the  rea- 
son  given   in   history   to   preceding   section. 

As  to  claim  and  delivery,  where  property  levied  on  under  execu- 
tion is  owned  by  a  third  party,  see  21  Cent.  Dig.  col.  105S,  §§  543- 
599. 

§7101^.  UNDERTAKING  BY  PARTY  CLAIMING  PROP- 
ERTY;  AMOUNT  OF  AND  CONDITIONS  OF.  Such  under- 
taking, with  two  sureties,  shall  be  executed  by  the  person, 
corporation,  partnership  or  association,  claiming  in  whole 
or  in  part,  the  property  upon  which  execution  is  levied  in 
double  the  estimated  value  of  the  property  claimed  by  the 
person,  corporation,  partnership  or  association;  provided, 
in  no  case  need  such  undertaking  be  for  a  greater  sum 
than  double  the  amount  for  which  the  execution  is  levied; 
and  where  the  estimated  value  of  the  property  so  claimed 
by  the  person,  corporation,  partnership  or  association  is 
less  than  the  sum  for  which  such  attachment  is  levied,  such 
estimated  value  shall  be  stated  in  the  undertaking,  and  said 
undertaking  shall  be  conditioned  that  if  the  property  claimed 
by  the  person,  corporation,  partnership  or  association  is 
finally  adjudged  to  be  the  property  of  the  judgment  debtor, 
said  person,  corporation,  partnership  or  association  will  pay 
of   said   judgment   upon    which    execution   has    issued    a   sum 
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equal  to  the  value,  as  estimated  in  said  undertaking,  of 
said  property  claimed  by  said  person,  corporation,  partner- 
ship or  association,  and  said  property  claimed  shall  be  de- 
scribed in  said  undertaking. 

History:  Enacted  March  9,  1903,  Stats,  and  Aiiidts.  1903, 
p.    102. 

As  to  objeetion.s  to  undertakings  to  be  in  writing,  see  Kerr's 
Cyc.  C.  C.  P.   §  7111/^. 

As  to  undertakings,  execution  of,  etc.,  in  genei-al.  see  Kerr's  Cyc. 
C.  C.  P.  §  lO.'ST  and  note. 

§711.  FILIXJ  AM)  SEKVK  K  OF  I  M)EKTAKI\(;.  Said 
undertaking:  shall  be  filed  in  the  action  in  which  said  execu- 
tion issued,  and  a  copy  thereof  served  upon  the  judgment 
creditor  or   his   attorney  in   said   action. 

Hi.«*tory:  Enacted  March  9,  1903,  Stats,  and  Anidts.  1903, 
p.    102. 

58  C.  356  (cited). 

As  to  service  of  papers,  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1010-1017  and  notes. 

§  lim.     EXCEPTION  TO  SUKETIES;  HOW  MADE.    Within 

ten  days  after  the  service  of  the  copy  of  undertaking,  the 
judgment  creditor  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to  pay 
the  sum  for  which  they  become  bound  in  said  undertaking, 
and  upon  the  ground  that  the  estimated  value  of  property 
therein  is  less  than  the  market  value  of  the  property  claimed. 
Such  objection  to  tlie  iMuIertiikins:  shall  bo  made  in  writiiitr, 
specifying  [1]  the  ground  or  grounds  of  objection,  and  if 
the  objection  is  made  to  the  undertaking  that  the  estimated 
value  therein  is  less  than  ,the  market  value  of  the  property 
claimed,  [2]  such  objection  shall  specify  the  judgment  credi- 
tor's estimate  of  the  market  value  of  the  property  claimed. 
Such  written  objection  shall  be  seryed  upon  the  person,  part- 
nership, corporation  or  association  giving  such  undertaking 
and  claiming  the  property  therein  described. 

IlLstory:  Enacted  March  9.  1903.  Stats,  and  .\nults.  1903, 
p.    102. 

As  to  amount  required  upon  undertaking,  see  ante  S  TPi'^i. 
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S712.  JUSTIFICATION  OF  SURETIES;  APPROVAL  AND 
DISAPPROVAL.  When  the  sureties,  or  either  of  them,  are 
objected  to.  the  surety  or  sureties  so  objected  to  shall  justify 
before  the  court  out  of  which  such  execution  issued,  upon 
ten  days'  notice  of  the  time  when  they  will  so  justify  being 
given  to  the  judgment  debtor  or  his  attorney.  Upon  the 
lieariug  and  examination  into  the  sufRciency  of  a  surety,  wit- 
nesses may  be  required  to  attend  and  evidence  may  be  pro- 
cured and  introduced  in  the  same  manner  as  in  trial,  of 
civil  cases.  Upon  such  hearing  and  examination,  the  court 
shall  make  its  order,  in  writing,  approving  or  disapproving 
the  sufRciency  of  the  surety  or  sureties  on  such  undertaking. 
In  case  the  court  disapproves  of  the  surety  or  sureties  on 
any  undertaking,  a  new  undertaking  may  be  filed  and  served, 
and  to  any  undertaking  given  under  the  provisions  of  this 
act  the  same  objection  to  the  sureties  may  be  made,  and  the 
same  proceedings  had  as  in  case  of  the  first  undertaking 
filed   and   served. 

History:  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.    102. 

58  C.  356  (cited). 

As  to  qualifications  of  sureties,  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§  1057   and   note. 

§7121^.     NE^V    UNDERTAKING;    WHEN    TO    BE    GIVEN. 

When  objection  is  made  to  the  undertaking  upon  the  ground 
that  the  estimated  value  of  the  property  claimed,  as  stated 
in  the  undertaking,  is  less  than  the  market  value  of  the 
^property  claimed,  the  person,  corporation,  partnership  or 
association  may  accept  the  estimated  value  stated  by  the 
judgment  creditor  in  said  objection,  and  a  new  undertaking 
may  be  at  once  filed  with  the  judgment  creditor's  estimate 
stated  therein  as  the  estimated  value,  and  no  objection  shall 
thereafter  be  made  upon  that  ground;  if  the  judgment  credi- 
tor's estimate  of  the  market  value  is  not  accepted,  the  per- 
son, corporation,  partnership  or  association  giving  the  under- 
taking shall  move  the  court  in  which  the  execution  issued, 
upon  ten  days'  notice  to  the  judgment  creditor,  to  estimate 
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the  market  value  of  the  property  claimed  and  described  in 
the  undertaking,  and  upon  the  hearing  of  such  motion  wit- 
nesses may  be  required  to  attend  and  testify,  and  evidence 
be  produced  in  the  same  manner  as  in  the  trial  of  civil 
actions.  Upon  the  hearing  of  such  motion,  the  court  shall 
estimate  the  market  value  of  the  property  described  in  the 
undertaking,  and  if  the  estimated  value  made  by  the  court 
exceeds  the  estimated  value  as  stated  in  the  undertaking,  a 
new  undertaking  shall  be  filed  and  served,  with  the  market 
value  determined  by  the  court  stated  therein  as  the  estimated 
value. 

Ili-story:  Enacted  March  9,  1903.  Stats,  and  Amdts.  1903. 
p.    103. 

S  713.  .irSTIFICATION  OF  SURETIES.  The  sureties  shall 
justify  on  the  undertaking  as  required  by  section  one  thou- 
sand and  fifty-seven  of  the  Code  of  Civil  Procedure. 

History:  Enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.    103. 

5S  C.  3.56  (cited). 


S7i:n2.     WHEN  TNDERT.VKINfi  BECOMES  EFFECTUAL. 

The  undertaking  shall  become  effective  for  the  purpose  herein 
specified  ten  days  after  service  of  copy  thereof  on  the  judg- 
ment debtor,  unless  objection  to  such  undertaking  is  made 
as  herein  provided,  and  in  case  objection  is  made  to  the 
undertaking  filed  and  served,  then  the  undertaking  shall  be- 
come effective  for  such  purposes  when  an  undertaking  is 
given  as  herein  provided. 

liiMtory:       Enacted    ..larch     9,     1903,    Stats,    and     Amdts.     1903, 

p.    103. 
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CHAPTER    II. 
PROCEEDINGS    SUPPLEMENTARY    TO    THE    EXECUTION. 

§  714.      Debtor     required     to     answer     concerning'     his     propert^■. 

when. 
§  715.     Proceedings   to  compel  debtor  to  appear.     In  what  cases 

he  may  be  arrested.     What  bail  may  be  given. 
§  716.     Any  debtor  of  the  jvidgment  delator  may  pay  the  latter's 

creditor. 
§  717.     Examination  of  debtors  of  judgment  debtor,   or  of  tliose 

having  property  belonging  to  him. 
§  718.     Witnesses    required   to    testify. 

§  719.     Judge    may    order    property    to   be    applied    on    execution. 
§  720.     Proceedings    upon    claim    of    another    party    to    property, 

or  on   denial   of   indebtedness   to   judgment   debtor. 
§  721.     Disobedience  of  orders,  how  punished. 

S  714.  DEBTOK  REQUIRED  TO  AXSVVER  CONCERNING 
HIS  PROPERTY,  WHEN.  When  an  execution  against  prop- 
erty of  the  judgment  debtor,  or  of  any  one  of  several  debtors 
in  the  same  judgment,  issued  to  the  sheriff  of  the  county 
where  he  resides,  or  if  he  does  not  reside  in  this  state,  to  the 
sheriff  of  the  county  where  the  judgment-roll  is  filed,  is 
returned  unsatisfied  in  whole  or  in  part,  the  judgment  credi- 
tor, at  any  time  after  such  return  is  made,  is  entitled  to  an 
order  from  a  judge  of  tlie  court,  requiring  such  jjudgment. 
de))tor  to  ai)|)ear  and  ansAver  concerning  his  property  before 
such  judge,  or  a  referee  appointed  by  him,  at  a  time  and 
place  specified  in  the  order;  but  no  judgment  debtor  must 
be  required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides,  or  in  which  he  has  a  place  of 
business. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  238  Prac- 
tice Act;  amended  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  5;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  157,  act  held  unconstitutional,  see  history,  §5 
ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  685, 
Kerr's  Stats,  and  Amdts.   1906-7.  p.   459. 
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See  Ken's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  section.— 47  C.  131,  132  (cited  with  §  905  post);  57  C.  520, 
522.  40  A.  R.  120  (cited);  64  C.  343,  30  P.  1030  (applied);  8  P.  644 
(referred  to);  68  C.  566,  568.  9  P.  839,  840  (cited);  72  C.  513,  514, 
14  P.  135,  136  (construed  with  post  §  715);  99  C.  271,  275.  27  A.  S. 
550,  33  P.  857,  858  (construed);  133  C.  315,  317,  85  A.  S.  171,  65  P. 
622  (cited  with  §  905  post);  144  C.  483,  485,  77  P.  1042  (construed); 
84  F.  518,  523  (construed  with  §§  564,  720— court  may  appoint  re- 
ceiver for  judgment  defendant — S  714  does  not  apply  to  a  fureisn 
corporation  defendant). 

Practloe  Aot  §  2;iS.— 7  C.  187,  201,  202,  204  (construed  witli  otlier 
sections). 

As  to  bankruptcy,  effect  of  on  supplementary  proceedings,  see 
45  L>.  193-196. 

As  to  contempt  proceedings,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  1209  and  note. 

As  to  creditors'  bills  and  proceedings  in  equity  in  aid  of  execu- 
tion, see  90  A.  D.  288-301. 

As  to  creditor's  election  to  proceed  against  debtor  of  judgment 
debtor  under  provisions  of  §  717  post,  or  under  provisions  con- 
tained in  this  and  succeeding  section,  see  Kerr's  Cyc.  C.  C.  P. 
§  717  and  note  par.  9. 

As  to  examination  of  debtor,  see  Kerr's  Cyc.  C.  C.  P.  §'715  and 
note.  . 

As  to  examination  of  witnesses,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  §  718  and  note. 

As  to  proceedings  supplementary  to  execution,  in  general,  see 
21  Cent.  Dig.  col.  1941,  §§  1091-1206;  100  A.  D.  500-515. 

Same — Proceedings  for  examination  of  judgment  debtor. — See  21 
Cent.    Dig.   col.    1969,    §§1106-1118. 

Same — Proceedings  for  examination  of  third  person,  see  21  Cent. 
Dig.  col.  1987,   §§  1123-1130. 

Same — Under  this  chapter,  applicable  to  justices'  courts,  see 
Kerr's  Cyc.  C.  C.  P.   §  905  and  note. 

As  to  receiver,  appointment  of  in  proceedings  supplementar.\-  to 
execution,   see  Kerr's  Cyc.   C.  C.   P.   §  564  and  note. 

As  to  supplementary  proceedings,  in  general,  see  100  A.  D.  500-515. 

S  715.  I'ROCEEDINGS  TO  COMPEL  DEBTOR  TO  AITE.VK. 
IN  WHAT  CASES  HE  MAY  BE  ARKESTEU.  WHAT  BAIL 
MAY  BE  (xlVEN.  After  the  issuing  of  an  execution  against 
property,  and  upon  proof,  by  affidavit  of  a  party  or  other- 
wise, to  the  satisfaction  of  a  judge  of  the  court,  that  any 
judgment  debtor  has  property  which  he  unjustly  refuses  to 
apply    toward    the   satisfaction   of    the  judgment,    such   judge 
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may,  by  an  order,  require  the  judgment  debtor  to  appear, 
at  a  specified  time  and  place,  before  such  judge,  or  a  referee 
appointed  by  him,  to  answer  concerning  the  same;  and  such 
proceedings  may  thereupon  be  had  for  the  application  of  the 
property  of  the  judgment  debtor  toward  the  satisfaction  of 
the  judgment  as  are  provided  upon  the  return  of  an  execu- 
tion. Instead  of  tlie  order  requiring  tlie  attendance  of  the 
judgment  debtor,  the  judge  may,  upon  affidavit  of  the  judg- 
ment creditor,  his  agent  or  attorney,  if  it  appear  to  him 
that  there  is  danger  of  the  debtor  absconding,  order  the 
sheriff  to  arrest  the  debtor  and  bring  him  before  such  judge. 
Upon  being  brought  before  the  judge,  he  may  be  ordered  to 
enter  into  an  undertaking,  with  sufficient  surety,  that  he  will 
attend  from  time  to  time  before  the  judge  or  referee,  as  may 
be  directed  during  the  pendency  of  proceedings  and  until  the 
final  termination  thereof,  and  will  not  in  the  meantime  dis- 
pose of  any  portion  of  his  property  not  exempt  from  execu- 
tion. In  default  of  entering  into  such  undertaking  he  may 
be  committed  to  prison. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  239  Prac- 
tice Act  as  amended  1854  (Stats.  1854,  p.  84):  amended  March  9, 
1880,   Code  Amdts.   1880    (C.  C.   P.  pt.),  p.   5. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  section.— 7  P.  128,  130  (construed  with  §  717  post) ;  57  C. 
520,  522,  40  A.  R.  120  (cited);  68  C.  566,  568,  9  P.  839,  840  (attach- 
ment of  debts  secured  by  mortgag-e) ;  72  C.  513,  514,  515,  516,  14  P. 
135,  136  (construed  with  §  714  ante) ;  116  C.  370.  374,  48  P.  332  (con- 
.strued  with  §  717  post);  119  C.  382,  51  P.  559  (construed  with  §  717 
post);  119  C.  437,  439,  51  P.  626  (construed  with  §  719  post). 

Practice  Act  §  239.-7  C.  187,  201,  202.  204  (construed  with  otlier 
sections). 

As  to  application  of  property  of  judgment  debtor  to  satisfaction 
of  judgment,  see  Kerr's  Cyc.  C.  C.  P.   §  719  and  note. 

As  to  arrest  of  debtor  in  proceedings  supplementary  to  execution, 
see  Kerr's  Cyc.  C.  C.  P.   §§  478-504  and  notes. 

Same — Proceedings  for  arrest. — See  21  Cent.  Dig.  col.  1985.  §§  1119- 
1123. 

As  to  creditor's  election  to  proceed  against  debtor  of  judgment 
debtor  under  provisions  of  §  717  post,  or  under  provisions  of  this 
and  preceding  section,  see  Kerr's  Cyc.  C.  C.  P.  I  717  and  note 
par.  9. 
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As  to  discharge  of  persons  imprisoned  on  civil  process,  see  Kerr's 
Cyc.  C.  C.  P.   §§  1143-1154  and  notes. 

As  to  distinction  between  this  section  and  §  714  ante,  see  Kerr's 
Cyc.  C.  C.  P.  §  714  and  note  par.  fi. 

As  to  persons  confined  on  execution  in  civil  actions,  examination 
of,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §§  1143-1154  and  notes. 

As  to  proceedings  supplementary  to  execution — Nature  and  pur- 
pose of  remedy. — See  21  Cent.  Dig.  col.  1941,  §  1091. 

Same — Substitute  for  creditor's  bill  in  chancery,  see  Kerr's  Cyc. 
C.  C.  P.  §  714  and  note  pars.  S,  9. 

As  to  witnesses,  in  general,  examination  of,  see  Kerr's  Cyo.  C  C 
P.  §  71S  and  note;  see  also  21  Cent.  TMs;.  col.  19S7.  S§  1123-1130. 


§  716.  ANY  DEBTOR  OF  THE  JUDGMENT  DEBTOR  M.4Y 
PAY  THE  LATTER'S  CREDITOR.  After  the  issuing  of  aa 
execution,  against  property,  and  before  its  return,  any  person 
indebted  to  the  judgment  debtor  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  execution;  and  the  sheriff's  receipt  is  a  suffi- 
cient discharge  for  the  amount  so  paid. 

History:  Enacted  March  11.  1872,  re-enactment  of  §  240  Prac- 
tice   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  Meotion. — 57  C.  520,  522,  40  A.  R.  120  (cited):  G8  C.  566,  568, 
9  P.  839,  840  (attachment  of  debts  secured  by  mortgage);  95  C.  386, 
387,  29  A.  S.  121,  30  P.  556  (construed  with  other  sections);  99  C. 
271,  274,  27  A.  S.  50,  33  P.  857,  858  (cited);  103  C.  652,  659,  660,  37  P. 
643    (construed). 

Priictloe  Act  §240. — 7  C.  187,  201  (cited  witli  other  sections): 
22  C.  174,  177  (cited);  33  C.  525,  528,  529,  91  A.  D.  655  (construed). 

As  to  attachment,  generally,  see  Kerr's  Cyc.  C.  C.  P.  S  544  and 
note. 

As  to  payment  to  sheriff  of  funds  under  garnishment,  see  Kerr's 
Cyc.  C.  C.  P.  §  544  and  note. 

Right  of  plaintiff  to  summon  and  charge  himself  as  garnishee. 
55  L.  353. 

§717.  EX.VMINATION  OF  DEBTORS  OF  .11  DG.MEM' 
DEBTOR,  OR  OF  THOSE  HAVING  PROPERTY  BELONGING 
TO  HDI.  After  the  issuing  or  return  of  an  execution  against 
property  of  the  judgment  debtor,  or  of  any  one  of  several 
debtors  in  the  same  judgment,  and  upon  i)ro()f  by  affidavit  or 
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otherwise,  to  the  satisfaction  of  the  judge,  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is 
indebted  to  him  in  an  amount  exceeding  fifty  dollars,  the 
judge  may,  by  an  order,  require  such  person  or  corporation, 
or  any  officer  or  member  thereof,  to  appear  at  a  specified 
time  and  place  before  him,  or  a  referee  appointed  by  him, 
and  answer  concerning  the  same. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  241  Practice  Act;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  157,  act  lield  unconstitu- 
tional, see  Iiistory,  §  5  ante:  amended  March  19,  1907,  Stats,  and 
Amdts.   1907.   p.   685,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   459. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,   annotation. 

Code  section. — 57  C.  520,  522,  40  A.  R.  120  (cited);  61  C.  432.  435 
(construed  with  §  720  post);  7  P.  128,  130  (construed  with  other 
sections) ;  68  C.  566,  568,  9  P.  839,  840  (attachment  of  debts  secured 
by  mortgage);  87  C.  178,  182,  25  P.  346,  347  (construed  with  other 
sections);  93  C.  647,  648,  29  P.  254  (construed);  99  C.  271,  274,  27  A.  S. 
50,  33  P.  857,  858  (cited);  101  C.  322,  325,  35  P.  896  (cited  as  to 
meaning  of  "debt");  113  C.  429,  431,  45  P.  703  (construed);  116  C. 
370,  374,  48  P.  332  (construed  with  §  715  ante);  119  C.  382,  51  P.  559 
(construed  with  §  715  ante);  124  C.  561,  564,  71  A.  S.  99.  57  P.  482 
(construed  with  §  719  post);  128  C.  162,  168,  60  P.  766  (cited);  153  C. 
146,  147,  148,  151,  94  P.  617  (duty  of  judgment  creditor  to  secure 
admission  of  indebtedness);  1  C.  A.  479,  482,  82  P.  689  (cited). 

Practice  Act  §  241.— 7  C.  187,  201,  202  (cited  with  other  sections) ; 
9  C.  262,  265  (cited  with  other  sections);  26  C.  581,  589  (cited  with 
other  sections);  38  C.  522,  523   (construed  with  otlier  sections). 

As  to  examination  of  third  persons,  and  wlio  may  be  examined, 
in  proceedings  in  aid  of  execution,  see  21  Cent.  Dig.  col.  1987, 
§§  1123-1130. 

As  to  property  in  custodia  legis,  see  Kerr's  Cyc.  C.  C.  P.  §  542 
and  note. 

As  to  referee,  appointment  of,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  714 
and  note. 

As  to  receiver,  appointment  of,  to  carry  judgment  into  effect, 
see  Kerr's  Cyc.  C.  C.  P.  §  564  subd.  3  and  note. 

§  718.  WITNESSES  REQUIRED  TO  TESTIFY.  Witnesses 
may  be  required  to  appear  and  testify  before  the  judge  or 
referee,  upon  any  proceeding  under  this  chapter,  in  the  same 
manner  as  upon  the  trial  of  an  issue. 
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History:  Enacted  Marcli  11,  1872.  re-enactment  of  S  242  Prac- 
tice Act. 

Code  section.— 57  C.  520,  522,  40  A.  R.  120  (cited);  6S  C.  566,  568. 
9  P.  839,  840  (attachment  of  debts  secured  by  mortgage);  87  C. 
178,  182,  25  P.  346,  347  (construed  with  other  section.s):  99  C.  271. 
274.  27  A.  S.  50.  33  P.  S57,  858  (cited);  101  C.  322,  325,  33  P.  896 
(cited  as  to  meaning  of  "debt");  113  C.  429,  431,  45  P.  703  (con- 
strued with  §  717  ante);  153  C.  146,  147,  148.  94  P.  617  (cited);  1  C.  A. 
479,  482,  82  P.  689  (cited). 

Practice  Act  §242.-9  C.  262,  265  (cited  with  other  ,«f<ti(.ns) ;  26 
C.  581,  589   (cited  with  other  sections). 

As  to  claims  in  tort  generally,  see  59  L.  355. 

As  to  creditor's  bill,  proper  remedy  where  adverse  title  or  claim 
is  set  up  by  garnishee,  see  Kerr's  Cyc.  C.  C.  P.  §  717  and  note 
par.  5. 

As  to  debts  arising  from  torts,  when  may  be  reached  by  pro- 
ceedings, see  Kerr's  Cyc.  C.  C.  P.  §  717  note  par  10. 

As  to  examination  necessary  before  court  may  make  order  for 
application  of  property  to  satisfaction  of  judgment,  see  Kerr's  Cyc. 
C.  C.  P.  §  717  and  note  par.  12. 

As  to  unliquidated  claims,  generally,   see  59  L.   35:!. 

As  to  witnesses  in  general,  see  Kerr's  Cyc.  C.  C.  P.  SS  2064-2070 
and  notes. 

§  719.  JUDGE  MAY  ORDER  PROPERTY  TO  BE  APPLIED 
ON  EXECTTIOX.  The  judge  or  referee  may  order  any  prop- 
erty of  the  judgment  debtor,  not  exempt  from  execution,  in 
the  hands  of  such  debtor,  or  any  other  person,  or  due  to  the 
judgment  debtor,  to  be  applied  toward  the  satisfaction  of  the 
judgment;  but  no  such  order  can  be  made  as  to  money  or 
property  in  the  hands  of  any  other  person  or  claimed  to  be 
due  from  him  to  the  judgment  debtor,  if  such  person  claims 
an  interest  in  the  property  adverse  to  the  judgment  debtor  or 
denies  the  debt. 

History:  Enacted  March  11,  1872,  re-enactment  in  part  of 
§  243  Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  157,  act  held  unconstitutional, 
see  history.  S  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907.  p.   685,   Kerr's  Stats,  and   Amdts.   1906-7,  p.   459. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  section.— 47  C.  131,  132  (cited  with  other  sections);  ."ie  C. 
265  (construed  with  §720  post):  57  C.  520,  522,  40  A.  R.  120  (cited); 
68  C.  566,  568,  9  P.  839,  840  (attachment  of  debts  secured  by  mort- 
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gage);  S7  C.  178,  1S2,  25  P.  346,  347  (construed  with  other  .section.s); 
99  C.  271,  274,  27  A.  S.  50,  33  P.  857,  858  (cited);  101  C.  322,  325. 
35  P.  896  (cited  as  to  meaning  of  "debt");  113  C.  429,  431,  45  P.  703 
(construed  with  §717  ante);  119  C.  437.  439,  51  P.  626  (construed 
with  §  715  ante);  124  C.  561,  564,  71  A.  S.  99,  57  P.  482  (construed 
with  §717  ante);  153  C.  146,  147,  148,  94  P.  617  (cited):  1  C.  A. 
479,    4S2,    82   P.    689    (cited). 

Practice  Act  §243. — 7  C.  187,  202,  204  (cited  with  other  sections); 
9  C.  262,  265  (cited  with  other  sections);  26  C.  581,  589  (cited  with 
other  sections);  38  C.   522,  524,  525   (construed  with  other  sections). 

As  to  con'stitutionality  of  tliis  section  and  §  717  ante,  see  Kerr's 
Cyc.   C.   C.   P.    §  717  and  note  par.   6. 

As  to  creditor's  bill  proper  remedy  where  adverse  title  or  claim 
is  set  up  bj'  garnishee,  see  Kerr's  Cyc.  C.  C.  P.  §  717  and  note 
par.    5. 

As  to  debts  arising  from  torts,  etc.,  reached  by  supplementary 
proceedings,  see  Kerr's  Cyc.  C.   C.   P.   §  717  and  note  par.   10. 

As  to  examination  necessary  before  court  may  make  order  for 
application  of  property  to  satisfaction  of  judgment,  see  Kerr's 
Cyc.    C.    C.   P.    §  717   and   note   par.    12. 

As  to  exemptions  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  690  and 
note. 

As  to  order  for  delivery  of  property,  see  21  Cent.  Dig.  col.  2020, 
§§  1156-1159. 

As  to  proceedings  under  this  and  §  71.1  ante  taken  only  after 
judgment  rendered  and  execution  issued  tliereon,  see  Kerr's  Cyc. 
C.    C.    P.    §  715   and   note   par.    12. 

As  to  wages,  etc.,  exemption  of  from  execution,  see  Kerr's  Cyc. 
C.    C.    P.    §  1206   and    note. 

S  720.  PROCEEDOfiS  IPOX  CLAIM  OF  ANOTHER 
PARTY  TO  PROPERTY,  OR  ON  DENIAL  OF  INDEBTED- 
NESS TO  JUDGMENT  DEBTOR.  If  it  appears  that  a  person 
or  corporation,  alleged  to  have  property  of  the  judgment 
debtor,  or  to  be  indebted  to  him,  claims  an  interest  in  the 
property  adverse  to  him,  or  denies  the  debt,  the  judgment 
creditor  may  maintain  an  action  against  such  person  or  cor- 
poration for  the  recovery  of  such  interest  or  debt;  and  the 
court  or  judge  maj',  by  order,  forbid  a  transfer  or  other 
disposition  of  such  interest  or  debt,  until  an  action  can  be 
commenced  and  prosecuted  to  judgment.  Such  order  may  be 
modified  or  vacated  by  the  judge  granting  the  same,  or  the 
court  in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just. 
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History:  Enacted  Mareli  11,  1872,  re-enactment  of  §  244  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  S,  1901,  Stats, 
and  Amdts.  1900-1,  jj.  157,  act  lield  unconstitutional,  see  liistory, 
§0  ante:  amended  Marcli  19.  1907,  Stats,  and  Amdts.  1907,  p.  686, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  459. 

See  Kerr's  Cyc.  C.   C.   P.  for  20  pars,   annotation. 

Code  section. — 51  C.  501,  502  (construed  and  applied):  56  C.  265, 
266  (construed  with  §  719  ante);  57  C.  520,  522,  40  A.  R.  120  (cited): 
01  C.  432,  435  (construed  with  §717  ante);  7  P.  12S,  129  (con.strued 
with  otlier  sections);  8  P.  644  (referred  to);  64  C.  354,  358,  30  P, 
609,  611  (erroneously  cited  for  §726  post);  68  C.  566.  568.  9  P.  839, 
840  (attachment  of  debts  secured  by  mortgage);  23  P.  710,  711 
(referred  to);  86  C.  615,  616,  25  P.  128  (construed  and  applied); 
87  C.  178,  182,  25  P.  346,  347  (construed  with  other  sections »;  90 
C.  565,  27  P.  422  (construed  with  §§542-546  ante);  95  C.  386.  387, 
29  A.  S.  121,  30  P.  556  (construed  and  applied);  99  C.  271,  274, 
27  A.  S.  50,  33  P.  857.  858  (cited);  101  C.  322,  325,  35  P.  896  (cited 
as  to  meaning  of  "debt");  103  C.  525,  527,  37  P.  508  (construed 
and  applied);  108  C.  525.  528,  41  P.  413  (construed);  109  C.  73, 
S3,  84,  85,  41  P.  801  (construed);  113  C.  429,  431,  45  P.  703  (con- 
strued with  §717  ante):  116  C.  370,  372,  48  P.  332  (construed  and 
appHed);  153  C.  146,  147.  148,  94  P.  617  (cited):  1  C.  A.  479.  482,  82  P. 
689  (cited);  84  F.  518.  523  (construed  witli  §§564.  714— court  may 
appoint   receiver   for   judgment   defendant). 

rractlee  Act  §244. — 9  C.  262,  265,  266  (cited  with  other  sections): 
38  C.  522,  524,  525.  526,  527  (construed  with  other  sections). 

As  to  action  based  upon  garnishment  under  §  544  ante  not  re<iuir- 
ing  as  prerequisite  to  maintenance  tliereof  order  under  this  sec- 
tion, see  Kerr's  Cyc.  C.   C.   P.   §  544  and  note. 

As  to  creditor's  bill  proper  remedy  where  adverse  title  or  claim 
is  set  up  by  garnishee,  see  Kerr's  Cyc.  C.  C.  P.  §  717  and  note 
par.   5. 

As  to  "debts"  and  "credits,"  attachment  of,  see  Kerr's  Cy<-. 
C.   C.   P.    §§  542-546   and   notes. 

As  to  debts  arising  from  torts,  when  may  l)e  reai-hed  l)y  pro- 
cedings,  see  Kerr's  Cyc.  C.  C.   P.  §  717  and  note  par.  10. 

As  to  judgment  by  default  or  judgment  witliout  examination  not 
permissible  under  statute  in  supplementary  proceedings,  see  Kerr's 
Cyc.   C.   C.   P.   §  719   and   note  par.   5. 

As  to  receivers,  see  Kerr's  Cyc.  C.  C.  P.  §  564  and  note:  21  Cent. 
Dig.    col.    2031,    §§  1160-1172. 

As  to  wages,  exemption,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  post  §  1206 
and   note. 

8  721.     DISOBEDIENCE  OF  ORDERS,  HOW  TIMSHED.    If 

any  ])erson,  party,  or  witness  disobey  an  oider  of  the  referee, 
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properly  made,  in  the  proceedings  before  him  under  this 
chapter,  he  may  be  punished  by  the  court  or  judge  ordering 
the  reference,  for  a  contempt. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §245  Prac- 
tice  Act. 

47  C.  131,  132  (cited  with  §  714  ante  and  §  905  post) ;  57  C.  520, 
522,  40  A.  R.  120  (cited);  58  C.  356  (cited);  68  C.  566,  568,  9  P. 
839,  840  (attachment  of  debts  secured  by  mortgage);  99  C.  271. 
274,  275,  27  A.  S.  50,  33  P.  S57,  858  (cited);  133  C.  315,  317.  85  A. 
S.  171.  65  P.  622  (cited  witli  §  714  ante  and  §  905  post) ;  1  C.  A. 
479,    482,    82   P.    689    (cited). 

As  to  contempt  for  disobedience  of  the  process  in  general,  see 
Kerr's  Cyc.  C.  C.  P.  §§  1209  et  seq.  and  notes;  21  Cent.  Dig.  col. 
2070,    §§  1195-1204. 

As  to  proceedings  supplementary  to  execution  applicable  to  jus- 
tices'  courts,  see  Kerr's  Cyc.  C.  C.  P.   §  905  and  note. 
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TITLE  X. 

ACTIONS  IN  PARTICULAR  CASES. 

Chapter    I.     Actions    for    the    Foreclosure    of   Mortgages,    §§  726- 
729. 
II.     Actions   for   Nuisance,   Waste,   and   Wilful   Trespass, 

in  Certain   Cases  on   Real  Property,  §§  731-735. 
III.     Actions    to    Determine    Conflicting    Claims    to    Real 
Property,    and    Other    Provisions    Relating    to    Ac- 
tions Concerning  Real  Estate,  §§  738-751. 
rV.     Actions   for   the   Partition   of  Real   Property,   §§  752- 
801. 
V.      Actions    for   the    Usurpation    of    an    Oflice    or    Fran- 
chise,  §§  802-810. 
VI.      Of    Actions    Against    Steamers,    Vessels,    and    Boats, 
§§813-827. 

CHAPTER    I. 

ACTIONS    FOR    THE    FORECLOSURE    OF    MORTGAGES. 

§  726.     Proceedings    in    foreclosure    suits. 

§  727.     Surplus  money  to  be  deposited  in  court. 

§  728.      Proceedings    when    debt    secured    falls    due    at    different 

times. 
§  729.     Oath  and  undertaking  of  commissioner. 

§726.  PROCEEDINGS  I>  FOKECLOSUKE  SUITS.  There 
can  be  but  one  action  for  the  recovery  of  any  debt,  or  the 
enforcement  of  any  right  secured  by  mortgage  upon  real 
or  personal  property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the 
court  may,  by  its  judgment,  direct  the  sale  of  the  encum- 
bered property  (or  so  much  thereof  as  may  be  necessary),  and 
the  application  of  the  proceeds  of  the  sale  to  the  payment  of 
the  costs  of  court,  and  the  expenses  of  the  sale,  and  the 
amount  due  plaintiff,  including,  where  the  mortgage  provides 
for  the  payment  of  attorney's  fees,  such  sum  for  such  fees  as 
the  court  shall  find  reasonable,  not  exceeding  the  amount 
named  in  the  mortgage. 
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[AppoiiitnK'iit  of  ooiiinussioiior  to  sell — Undertaking  of.] 
The  court  may,  by  its  judgment,  or  at  any  time  after  judgment, 
appoint  a  commissioner  to  sell  the  encumbered  property.  It 
must  require  of  him  an  undertaking  in  an  amount  fixed  by 
the  court,  with  sufficient  sureties,  to  be  approved  by  the 
judge,  to  the  effect  that  the  commissioner  will  faithfully  per- 
form the  duties  of  his  office  according  to  law.  Before  enter- 
ing upon  the  discharge  of  his  duties  he  must  file  such  under- 
taking, so  approved,  together  with  his  oath  that  he  will  faith- 
fully perform  the  duties  of  his  office.  If  it  appear  from  the 
sheriff's  return,  or  from  the  commissioner's  report,  that  the 
proceeds  are  insufficient,  and  a  balance  still  remains  due, 
judgment  must  then  be  docketed  by  the  clerk  in  the  manner 
provided  in  this  code  for  such  balance  against  the  defendant 
or  defendants  personally  liable  for  the  debt,  and  it  becomes 
a  lien  on  the  real  estate  of  such  judgment  debtor,  as  in 
other  cases  in  which  execution  may  be  issued. 

[^Vlio  not  necessary  parties.]  No  person  holding  a  con- 
veyance from  or  under  the  mortgager  of  the  property  mort- 
gaged, or  having  a  lien  thereon,  which  conveyance  or  lien 
does  not  appear  of  record  in  the  proper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  party  to 
such  action,  and  the  judgment  therein  rendered,  and  the 
proceedings  therein  had,  are  as  conclusive  against  the  party 
holding  such  unrecorded  conveyance  or  lien  as  if  he  had  been 
a  party  to  the  action. 

•  [Commissioner  must  sell,  liow.]  If  the  court  appoints  a 
commissioner  for  the  sale  of  the  property,  he  must  sell  it  in 
the  manner  provided  by  law  for  the  sale  of  like  property  by 
the  sheriff  upon  execution;  and  the  provisions  of  chapter 
one,  title  nine,  part  two,  of  this  code  are  hereby  made  appli- 
cable to  sales  made  by  such  commissioner,  and  the  powers 
therein  given  and  the  duties  therein  imposed  on  sheriffs  are 
extended  to  such  commissioner. 

[Death,  inability,  or  absence  of  commissioner — Elisor  ap- 
pointed to  sell.]  In  all  cases  heretofore,  now  or  hereafter 
pending  in  the  courts  of  this  state,  in  the  event  of  the  death, 
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absence  from  the  state,  other  disability  or  disqualification  of 
the  commissioner  appointed  to  sell  encumbered  property  under 
the  foregoing  provisions  of  this  section,  the  court  may,  upon 
the  happening  of  either  the  death,  absence  from  the  state, 
other  disability  or  disqualification  of  the  commissioner,  ap- 
point an  elisor  to  perform  the  duties  of  such  commissioner 
which  are  then  to  be  performed  in  such  action. 

[Elisor  to  give  undertakiiij;.]  The  elisor  so  appointed  shall 
give  the  undertaking,  and  take  the  oath  hereinbefore  pro- 
vided to  be  given  and  taken  by  a  commissioner,  before  enter- 
ing upon  the  discharge  of  his  duties,  and  shall  thereafter  per- 
form all  duties  left  unperformed  by  the  commissioner  whom 
he  is  appointed  to  succeed,  with  like  effect  as  if  such  duties 
had  been  performed  by  the  commissioner. 

If  the  land  mortjraued  consists  of  a  single  parcel,  or  of  two 
or  more  contiguous  parcels,  situated  in  two  or  more  counties, 
the  court  may,  in  its  judgment,  direct  the  whole  thereof  to 
be  sold  in  one  of  such  counties  by  the  sheriff,  commissioner 
or  elisor,  as  the  case  may  be,  and  upon  such  proceedings,  and 
with  like  effect,  as  if  the  whole  of  the  i)roperty  were  sit- 
uated in  that  county. 

History:  Enacted  March  11,  1872.  founded  on  S  246  Practice 
Act  as  amended  1860  (Stats.  1860.  p.  303);  amended  March  9, 
1893.  Stats,  and  Amdts.  1893,  p.  118;  March  26,  1895,  Stats,  and 
Amdts.  1895.  p.  98;  February  26.  1901.  Stats,  and  Amdts.  1900-1. 
p.  48:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  158,  act  held  unconstitutional,  see  liistory,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.   for  228  pars,  annotation. 

C'ode  .section. — 49  C.  676,  679  (cited);  51  C.  242  (con.'^trueil  > :  '>.', 
C.  38.  39  (cited);  54  C.  613,  614  (construed);  55  C.  15,  20  (applied); 
55  C.  531,  533  (cited);  57  C.  8,  10  (construed);  58  C.  56.  58  (cited); 
62  C.  623,  630  (cited);  63  C.  366.  367  (construed);  63  C.  554.  .560 
(cited);  64  C.  232,  30  P.  806  (applied);  64  C.  354.  362,  30  P.  609.  612 
(construed);  65  C.  514.  513,  4  P.  531  (con.strued) ;  66  C.  97.  98.  4  P. 
1062.  1063,  (construed);  66  C.  332,  335.  5  P.  488  (cited);  67  C.  235,  236.  7 
P.  682.  683  (construed);  67  C.  582,  584,  8  P.  185  (cited);  S  P.  597 
(referred  to);  72  C.  259,  260,  13  P.  6S7  (constni.'d):  77  C.  .'it.  .'>!•. 
11  A.  S.  235,  18  P.  808,  810  (construed);  78  C.  193.  200.  2o  V.  41!t. 
422  (cited);  79  C.  115,  121,  19  P.  .532,  21  P.  610.  3  I...  754  (cltedi; 
80  C.   245,  248,  13  A.  S.  147,   22  P.  184.   185   (applied);   80  C.  348.  353. 
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355,  22  P.  200,  202  (construed);  84  C.  154,  156,  157,  158,  23  P.  1086, 
1087  (construed);  84  C.  174,  176,  24  P.  113  (applied);  87  C.  158, 
161,  25  P.  272  (applied);  89  C.  478,  487,  23  A.  S.  491,  26  P.  1074, 
1076  (construed);  97  C.  286,  289,  32  P.  238  (applied);  98  C.  490, 
493,  494,  33  P.  550  (construed);  99  C.  416,  418,  37  A.  S.  67,  34  P. 

102  (construed);  102  C.  266,  268,  269,  271,  36  P.  676  (construed); 

103  C.  641,  643,  37  P.  648  (applied);  104  C.  269,  271,  37  P.  925 
(construed) ;  105  C.  413,  417,  38  P.  977  (construed) ;  106-  C.  194,  196, 
197,  39  P.  538  (construed);  113  C.  463,  466,  467,  45  P.  840  (applied); 
114  C.  126,  128,  45  P.  1068  (applied);  116  C.  116,  119,  58  A.  S.  156, 
47  P.  1007  (construed);  117  C.  332,  342,  49  P.  197  (applied);  117 
C.  481,  482,  49  P.  573  (construed);  118  C.  93,  98,  62  A.  S.  226,  50  P. 
272,  273,  274  (no  case  for  decree  declaring  defendant  and  "personally 
liable  for  the  debt") ;  118  C.  334,  335,  336,  341,  50  P.  656  (construed) ; 
118  C.  413,  420,  50  P.  546  (applied);  119  C.  18,  22,  50  P.  925  (referred 
to);  119  C.  67,  71,  51  P.  14  (construed);  119  C.  283,  291,  63  A.  S. 
108,  51  P.  2,  542  (construed);  120  C.  482,  484  (applied,  miscited  as 
§736),  52  P.  818,  819  correct  citation);  120  C.  495,  497,  498.  499. 
500,  52  P.  848  (construed);  121  C.  194,  197,  198,  53  P.  563  (applied): 
121  C.  294,  296,  53  P.  808  (construed);  121  C.  630,  632  (construed 
and  applied — miscited  as  §722),  54  P.  *119  (correct  citation);  122 
C.  28,  33,  34,  36,  54  P.  273  (construed);  123  C.  208,  215,  55  P.  791 
(construed);  124  C.  164,  166,  56  P.  770  (cited);  124  C.  415,  417, 
57  P.  208  (cited):  126  C.  107,  l09,  77  A.  S.  153,  58  P.  447  (con- 
strued); 126  C.  283,  286,  58  P.  688  (cited):  126  C.  582,  586,  59  P. 
136  (cited);  127  C.  26,  30,  59  P.  139  (cited);  127  C.  471,  475,  477, 
59  P.  895  (construed);  127  C.  612,  616,  620,  60  P.  165  (does  not 
prohibit  successive  foreclosures):  128  C.  489,  491,  492.  61  P.  84 
(construed);  129  C.  160,  163,  164,  61  P.  785  (construed):  130  C. 
512,  514,  515,  62  P.  830,  831  (cited):  133  C.  55,  61.  65  P.  139 
(applied):  65  P.  832.  833  (gives  authority  to  commissioner  to 
act):  133  C.  681,  684.  65  P.  1110  (construed):  134  C.  441,  446.  66 
P.  587  (construed);  68  P.  1020,  1021  (applies  to  deed  of  trust): 
136  C.  533,  535,  69  P.  248  (construed);  137  C.  201,  203,  69  P.  984 
(applied);  138  C.  69,  71,  70  P.  1070  (cited):  138  C.  257.  260,  71  P. 
334  (construed):  140  C.  73,  80.  81,  73  P.  745  (construed):  140  C. 
190,  194,  73  P.  816  (applied):  140  C.  379,  380,  73  P.  981  (cited): 
141  C.  382,  385,  74  P.  1046  (applied):  141  C.  653,  656,  75  P.  315 
(applied):  142  C.  471,  473,  476,  76  P.  35  (applied):  143  C.  75,  77, 
76  P.  818  (construed):  143  C.  473,  475,  77  P.  150  (applied):  144 
C.  64,  66,  77  P.  770  (applied);  145  C.  548,  550,  551,  553,  554,  79  P. 
68  (construed);  146  C.  3,  7,  10,  79  P.  527  (construed):  148  C.  539. 
545,  83  P.  1000  (is  inapplicable  to  mortg-ages  of  property  situ- 
ated in  another  state  or  country):  149  C.  647,  651,-117  A.  S.  167. 
87  P.  89  (there  can  be  but  one  action  for  recovery  of  debt 
secured  by  mortgage):  150  C.  477,  487,  89  P.  317  (action  where 
one  holds  two  mortgages  for  same  debt);  151  C.  723.  731.  91  P. 
616    (§  440,   relative  to  cross-demands  does  not  apply   to   suit  on 
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indebtedness  secured  by  mortgage);  151  C.  754,  760,  91  P.  620 
(no  personal  judgment  when);  152  C.  350,  353,  93  P.  67  (tliere 
can  be  but  one  action  for  recovery  of  debt  secured  by  mort- 
gage); 1  C.  A.  1S9,  198,  81  P.  1029  (applied);  1  C.  A.  733,  739,  S2 
P.  1116  (construed):  2  C.  A.  650.  652,  84  P.  283  (answer  that  not.- 
sued  on  at  law  was  secured  by  mortgage  is  a  complete  di-fense); 
3  C.  A.  54,  58,  84  P.  453  (construed  as  permitting  mortgage!*  t'l 
see  assignee  of  deceased  mortgager  and  bring  in  administrator 
subsequently  appointed);  4  C.  A.  78,  86,  87  P.  280  (this  section 
refers  to  persons  having  a  lien  on  mortgaged  premises  as  well 
as  a  conveyance  thereof);  6  C.  A.  455,  456,  92  P.  393  (does  not 
apply  to  collateral  contracts — rci)h-vin  will  lie  pending  fure- 
closuie  of  chattel  mortgage). 

Prnc-tiee  Act  §  240. — 9  C.  538,  551  (cited);  22  C.  116,  125  (con- 
strued); 25  C.  337,  347,  349  (construed);  26  C.  577,  580  (cited);  27 
C.  258,  271  (construed);  28  C.  520,  524,  525,  526  (construed);  30  C. 
621,  622,  623  (construed);  33  C.  480,  483  (construed);  38  C.  340,  352, 
355,  99  A.  D.  399  (applied  dis.  op.  Rhodes,  J.);  39  C.  304,  305 
(cited);  49  C.  242,  249  (cited);  50  C.  511,  518  (construed);  52  C. 
664,   671,  672   (applied). 

As  to  alienation  of  different  parcels  of  mortgaged  lands,  see  29 
A.   D.    727. 

As  to  an  act  to  aljolish  attorney's  fees  and  other  charges  in  fore- 
closure suits,  see  Stats.  1873,   1874,  p.   707,  approved  March  27.    1S74. 

As  to  appointment  of  receiver  to  talte  charge  of  mortgaged  prop- 
erty in  foreclosure  proceedings,  see  64  A.  1).  492-494,  27  A.  S. 
794-798,  72  A.   S.   74-80. 

As  to  certain  liens  for  salaries  and  wages,  see  Kerr's  (Z'>'c.  C.  ('. 
P.    §§  1204-1207   and  notes. 

As  to  conflict  of  laws  as   to  chattel   mortgages,   see  64   L.   353-366. 

As  to  constitutionality  of  statutes  allowing  an  attorney's  fees, 
see  79  A.   S.   178-186. 

As  to  copy  of  written  instrument  contained  in  complaint  admitted 
unless  answer  is  verified,  see  Kerr's  Cyc.  C.  C.  P.   §  447  and  note. 

As  to  creation  of  liens,  see  Kerr's  Cyc.  C.  C.  §§  2881-2884  and 
notes. 

As  to  effect  of  default  judgment  against  holder  of  adverse  or  para- 
mount title,  see  68  A.   S.  360-362. 

As  to  effect  of  liens,  see  Kerr's  Cyc.  C.  C.  §S  2888-2892  and  notes. 

As  to  effect  of  release  of  part  of  mortgaged  tract,  see  29  A.  I\ 
747,   748. 

As  to  execution  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  6S1-707 
and  notes. 

As  to  extinction  of  mortgage  debt  by  sale  of  mortgaged  prop- 
erty in  satisfaction  of  claims  secured  thereby,  see  Kerr's  Cyc.  C. 
C.    S  2910  and   note;   also   58   A.    1).   569-571. 
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As  to  extinguishment  of  liens,  see  Kerr's  Cyc.  C.  C.  *iS  2909-2913 
and  notes. 

As  to  failure  of  sheriff  to  give  notice  of  execution  sale  not  viti;it- 
ing  such  sale,   see  65  A.   D.  480. 

As  to  foreclosure  and  sale  being  necessary  for  owner  of  moit- 
gage  to  recover  possession  of  real  property,  see  Kerr's  Cyc.  C.  C. 
P.    §  744  and  note. 

As  to  foreclosure  of  trust-deeds,  see  82  A.  S.  34.t. 

As  to  foreclosure  sale,  right  of  tenant  to  crops  and  emblements, 
see   4   L.    453. 

As  to  foreclosure  suit  a  bar  to  action  at  law,  see  4  L.  205,   206. 

As  to  how  mortgage  is  discharged,  see  Kerr's  Cyc.  C.  C.  S  293S 
and  note. 

As  to  inadequacy  of  price  not  being  ground  for  setting  aside  judi- 
cial sale,   see  100  A.   S.   150. 

As  to  injunction  by  mortgagee  or  other  lienholder  against  enforce- 
ment of  liens  or  claims  against  specific  property,  see  61  L.  785,  786. 

As  to  injunction  to  stay  waste  by  party  in  possession,  see  Kerr's 
Cyc.   C.   C.   P.    §  745  and  note. 

As  to  joining  persons  severally  liable  upon  instrument,  see  Kerr's 
Cyc.    C.    C.    P.    §  383   and  note. 

As  to  judgment  against  one  party  and  action  proceedin.g  as  to 
others,  see  Kerr's  Cyc.   C.   C.  P.   §  599  and  note. 

As  to  judgment  by  default,  see  Kerr's  Cyc.  C.  C.  P.  §  585  and 
note. 

As  to  law  of  lis  pendens,  see  56  A.  S.  353,  377. 

As  to  liens  in  general,  see  Kerr's  Cyc.  C.  C.  §§  2872-2913  and 
notes. 

As  to  liens  of  mechanics  and  others  upon  real  property  see  Kerr's 
Cyc.   C.   C.   P.   §§  1183-1203  and  notes. 

As  to  lis  pendens,   see  Kerr's  Cyc.   C.  C.  P.   §  409  and  note. 

As  to  litigation  of  paramount  title  in  suit  to  foreclose  mortgage, 
see  68  A.  S.   354-362. 

As  to  litigation  of  tax-titles  in  foreclosure  suits,  see  68  A.  S.  359, 
360. 

As  to  manner  of  giving  and  entering  judgments,  generally,  see 
Kerr's   Cyc.    C.   C.    P.    §§  664-680y2    and   notes. 

As  to  mortgage  being  created,  renewed,  or  extended  only  by 
writing,  executed  with  formality  required  in  case  of  grant  of  real 
property,  see  Kerr's  Cyc.  C.  C.  §  2922  and  note. 

As  to  mortgage  carrying  after  acquired  title  of  mortgager  under 
California  act  concerning  conveyances,  see  76  A.  D.  458. 

As  to  mortgage  in  general,  see  Kerr's  Cyc.  C.  C.  §§  2920-2942  and 
notes. 

As  to  mortgage  not  being  deemed  a  conveyance,  whatever  its 
terms,  see  Kerr's  Cyc.   C.   C.   P.   §  744   and   note. 
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As  to  mortgage  not  being  a  personal  obligation  unless  there  is 
an  express  covenant  therein  to  that  effect,  see  Kerr's  Cyc.  C.  C. 
§2928   and   note. 

As  to  mortgage  of  personal  property,  see  Kerr's  Cyc.  C.  C.  §R  295.')- 
2973,   298G-3011  and  notes. 

As  to  mortgage  of  real  property,  see  Kerr's  Cyc.  C.  C.  S§  2947- 
2952   and   notes. 

As  to  mortgage  passing  by  assignment  of  debt  which  it  secures, 
see  Kerr's  Cyc.  C.   C.    §  2936   and  note. 

As  to  necessity  of  mortgage  desci'ibing  and  Identifying  debt  which 
it  is  intended  to  secure,  see  35  A.  D.  86,  87. 

As  to  notice  of  pendency  of  action  affecting  title  to  real  prop- 
erty,  see  Kerr's  Cyc.  C.  C.  P.   §  409  and  note. 

As  to  order  of  sale  and  proper  parties  in  foreclosure  proceedings, 
see  63  A.   S.   130. 

As  to  order  of  sale  of  land  aliened  by  mortgager,  see  41  A.  S.  627. 

As  to  parties  defendant  in  foreclosure  proceedings,  see  36  A.  S. 
574. 

As  to  parties  not  summoned  in  action  on  joint  contract  being 
summoned  after  judgment,  see  Kerr's  Cj'c.  C.  C.  P.   §  989  and  note. 

As  to  penalty  prescribed  for  officer  selling  without  notice,  see 
Kerr's  Cyc  C.  C.   P.   §  693  and  note. 

As  to  place  of  trial  in  foreclosure  proceedings,  see  Kerr's  Cyc. 
C.  C.  P.   S  392  subd.  3  and  note. 

As  to  pleading  written  instrument  generally,  see  Kerr's  Cyc.  C. 
C.    P.    §  447-449    and   notes. 

As  to  pledgee  foreclosing  the  right  of  redemption  by  judicial 
sale  under  direction  of  competent  court,  see  Kerr's  Cyc.  C.  C. 
§  3011   and  note. 

As  to  pledges,  see  Kerr's  Cyc.  C.  C.   §§  2986-3011  and  note. 

As  to  power  of  sale  being  conferred  by  a  mortgage  upon  mort- 
gagee to  be  exercised  after  breach  of  obligation  for  which  mort- 
gage is  security,  see  Kerr's  Cyc.  C.  C.  §  2932  and  note. 

As  to  priority  of  liens,  see  Kerr's  Cyc.  C.  C.  §§  2897-2809  and 
notes. 

As  to  priority  of  mortgage  for  price,  see  Kerr's  Cyc.  C.  C.  §  2S9S 
and    note. 

As  to  proceedings  against  imknown  owners,  generally,  sec  s7  A. 
S.    358-368. 

As  to  proceedings  for  enforcement  of  mortgage,  whore  mortgagor 
has  died,  see  Kerr's  Cyc.  C.  C.  P.  8S  1493,  1569,  1570  and  notes. 

As  to  proceedings  generally  to  enforce  a  mortgage  for  part  of  a 
mortgage  debt,   see  37   L.   737-759. 

As  to  proceedings  in  foreclosure  suit  hohig  .'<t:iyoil  by  appeal 
from  decree  and  giving  of  threc-lnuulrod-dollar  bond  only,  see  Kerr's 
Cyc.   C.   C.   P.   §  929  and  note. 

As   to  proceedings  where   there  are   several    defendants   and    part 
only  are  served,  see  Kerr's  Cyc.  C.  C.  P.  §  414  and  note. 
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As  to  question  whether  the  lex  rei  sitae  with  respect  to  interest 
and  usury  necessarily  controls  in  an  action  to  foreclose  a  mortgage 
on  real  property,   see   55   L.  933-951. 

As  to  receiver  in  mortgage  foreclosure,  see  Kerr's  Cyc.  C.  C.  P. 
§  564   and   note. 

As  to  redemption  after  foreclosure  sale  generally,  see  9  L.  676- 
678. 

As  to  redemption  from  lien,  see  Kerr's  Cyc.  C.  C.  §§  2903-2905 
and  notes. 

As  to  redemption  of  property  sold  under  foreclosure  generally 
and  as  to  who  may  redeem,  and  manner  of  redemption,  see  Kerr's 
Cyc.  C.  C.  P.  §§  701-706  and  notes. 

As  to  right  of  bondholder  to  sue  for  enforcement  of  trust-deed, 
see   20   L.   535-539. 

As  to  right  of  mortgagee  to  injunction  to  prevent  impairment 
of  security,  see  Kerr's  Cyc.  C.  C.  P.   §  526  and  note. 

As  to  right  of  person  whose  debt  is  secured  by  trust-deed,  pledge, 
mortgage,  or  other  lien  to  maintain  an  action  at  law  to  recover 
judgment  on  debt,   see  73   A.   S.   559,   568. 

As  to  right  of  purchaser  at  invalid  judicial  sale  to  subrogate  and 
to  retain  possession  until  repaid  amount  of  his  bid,  see  2  A.  S. 
328-330. 

As  to  right  to  strict  foreclosure  of  mortgage  and  statutes  of  the 
various  states  in  relation  thereto,  see  20  L.  370-379. 

As  to  sale  being  required  to  be  public,  see  Kerr's  Cyc.  C.  C.  P. 
§  694    and   note. 

As  to  sale  of  property  en  masse,   see  100  A.   S.   150. 

As  to  sales  under  execution  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  691-700  and  notes. 

As  to  set-of¥  on  mortgage  foreclosure,  see  21  L.  321-327. 

As  to  setting  aside  judicial  sales,  see  9  L.  731. 

As  to  several  mortgages  or  debts  payable  in  instalments,  see 
Kerr's  Cyc.   C.   C.   P.   §  728   and  note. 

As  to  superior  court  having  original  jurisdiction  in  all  cases  in 
foreclosure  of  mortgage,  see  const.  1879  art.  VI  §  .">,  and  Hen.  G.  L. 
p.    Ixxxii. 

As  to  tender,  see  Kerr's  Cyc.   C.  C.   P.   §  997  and  note. 

As  to  title  acquired  by  mortgager  subsequent  to  execution  of 
mortgage  inuring  to  mortgagee,  see  Kerr's  Cyc.  C.  C.  §  2930  and 
note. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  941  and 
note. 

As  to  unknown  claimants  being  barred  by  foreclosure  proceed- 
ings, see  87  A.   S.   366. 

As  to  what  is  a  mortgage,  see  Kerr's  Cyc.  C.  C.  §  2920  and  note. 

As  to  when  court  may  grant  injunction  during  foreclosure,  see 
Kerr's  Cyc.  C.  C.  P.  §  745  and  note. 
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As  to  whether  or  not  subsequent  purchasers  and  encumbrancers 
are  necessary  or  proper  parties  in  foreclosure  suit,  see  1  A.  S. 
189,    190. 

As  to  who  are  not  necessary  defendants  in  niortgag'o  fore- 
closure.—See  9  PI.  &  Pr.   332-351. 

As  to  who  may  redeem  from  execution  or  foreclosure  sale,  see 
21   A.    S.    243-249. 

As  to  who  may  redeem  real  property  sold  under  foreclosure,  see 
Kerr's  Cyc.  C.  C.  P.   §  701  and  note. 

As  to  writ  of  assistance,  see  Kerr's  Cyc.  C.  C.  P.  §  1210  and  note. 

That  execution  on  foreclosure  decree  must  issue  within  Hve  years, 
see  Kerr's  Cyc.  C.  C.  P.   §  681  and  note. 


§  727.  SURPLUS  MONEY  TO  BE  DEPOSITED  IN  COURT. 

If  there  be  surplus  money  remaining,  after  payment  of  the 
amount  due  on  the  mortgage,  lien,  or  encumbrance,  with 
costs,  the  court  may  cause  the  same  to  be  paid  to  the  person 
entitled  to  it,  and  in  the  meantime  may  direct  it  to  be 
deposited  in  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  247  Prac- 
tice Act. 

See  Kerr's   Cyc.    C.   C.   P.    for   2   pars,    annotation. 

58  C.  356  (cited);  73  C.  265,  268,  14  P.  833,  834  (referred  to);  104 
C.  269,  271,  37  P.  925   (cited  with  other  sections). 

As  to  deposit  in  court,  see  Kerr's  Cyc.  C.  C.  P.   §  572  and  note. 

As  to  manner  of  enforcing  order  of  court  requiring  deposit  or 
delivery  of  money,  see  Kerr's  Cj'c.  C.  C.  P.  §  574  and  note. 

As  to  money  paid  into  court  to  be  delivered  to  clerk  in  person 
or  such  of  his  deputies  as  should  be  authorized  in  writing  to  receive 
same,  and  as  to  such  money  being  deposited  with  the  county  treas- 
urer, and  as  to  the  manner  of  his  holding  same,  see  Kerr's  Cyc. 
C.   C.   P.   §  2104  and  note. 

As  to  money  paid  to  clerk  to  lie  deposited  witli  county  treas- 
urer,  see  ante   §  573. 

As  to  right  to  surplus  prociH-d.s,  see  35  Cent.  Dig.  c<»l.  2695, 
§§  1632-1638;   21   PI.   &   Pr.   211. 

§728.  PROCEEDIXiS  WHEN  DEBT  SECURED  F.VLLS 
DUE  AT  DIFFERENT  TI31ES.  If  the  debt  for  which  the 
mortgage,  lien,  or  encumbrance  is  held,  is  not  all  due,  so 
soon  as  sufficient  of  the  property  has  been  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must  cease;  and  afterwards, 
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as  often  as  more  becomes  due,  for  principal  or  interest,  the 
court  may,  on  motion,  order  moie  to  be  sold.  But  if  tliC 
l>ro|K*rtj  oaiiiiot  be  sold  in  portions,  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first 
Instance,  and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 

History:  Enacted  Marcli  11,  1872,  substantial  re-enactment  of 
§  248  Practice  Act;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional, 
see  history,   §  5  ante. 

See  Kerr's  Cyc.   C.   C.   P.   for  20  pars,   annotation. 

Code  section. — 62  C.  496,  502  (applied);  77  C.  612,  616  (quoted 
and  applied  without  citation),  20  P.  142,  144  (cited);  92  C.  674, 
675,  28  P.  838,  839  (applied);  97  C.  286,  289,  32  P.  238  (applied); 
104  C.  269,  271,  37  P.  925  (cited  with  other  sections);  126  C.  283, 
287,  58  P.  688  (construed);  129  C.  184,  186,  187,  188,  61  P.  943 
(construed);  131  C.  187,  189,  82  A.  S.  341,  63  P.  462  (cited);  133 
C.    254,    256,    65    P.    409    (applied). 

Practice  Act  §  248.— 45  C.  165,  166  (construed) ;  129  C.  184,  186, 
187,  188,  61  P.  943  (it  is  proper  practice  to  proceed  under  this  sec- 
tion where,  in  a  decree,  provision  is  made  for  future  sales  to 
enforce  payments  which  the  court  has,  in  its  decree,  determined 
will   be  due   in   the  future). 

As  to  debt  payable  in  installments,  see  35  Cent.  Dig.  col.  2320, 
§§  1428,    1429. 

As  to  mortgage  securing  .several  notes,  and  notes  subsequently 
executed,   see  14  A.   S.   27. 


§729.     OATH   AHD   UNDERTAKING  OF  COMMISSIONER. 

The  commissioner,  before  entering  upon  his  duties,  must  be 
sworn  to  perform  them  faithfully,  and  the  court  making  the 
appointment  shall  require  of  him  an  undertaking,  with  suffi- 
cient sureties,  to  be  approved  by  the  court,  in  an  amount  to 
be  fixed  by  the  court,  to  the  effect  that  lie  will  faithfully  per- 
form the  duties  of  commissioner,  according  to  law. 

[Verified  report  of  sale.]  Within  thirty  days  after  such 
sale,  the  commissioner  must  file  with  the  clerk  of  the  court 
in  which  the  action  is  pending,  a  verified  report  and  account 
of  the  sale,  together  with  the  proper  affidavits,  showing  that 
the  regular  and  required  notice  of  the  time  and  place  of  the 
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sale  was  given,  which  report  and  account  shall  have  the  same 
force  and  effect  as  the  sheriff's  return  in  sales  under  execu- 
tion. 

[CoiiiiK'iisatioii  of  coiniiiissHHU'r.]  In  all  cases  of  sales  made 
by  a  commissioner,  the  court  in  which  the  proceedings  are 
pending  shall  fix  a  reasonable  compensation  for  the  commis- 
sioner's services,  but  in  no  case  to  exceed  the  sum  of  ten 
dollars. 

Hi.story:  Enacted  March  9,  1893,  Stats,  and  Amdts.  1893, 
p.  119;  by  Code  Commission,  Act  Marcli  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history,  §  5 
ante. 

See   Kerr's   Cyc.   C.   C.   P.    for   2   pars,    annotation. 

58  C.   356    (cited):    130   C.    627,   629,    63    P.   33,    34    (construed). 


CHAPTER    II. 

ACTIONS  FOR  NUISANCE,  WASTE,  AND  WILFUL  TRESPASS, 
IN  CERTAIN  CASES,  ON  REAL  I'ROPERTY. 

§  731.  Nuisance  defined;  abatement  of:  actions  instituted,  by 
whom. 

§  732.     Waste,   actions   for. 

§  733.  Trespass  for  cutting  or  carrying  away  trees,  etc.,  ac- 
tions for. 

§  734.  Measure  of  danuiges  in  certiiin  cases  under  the  last 
section. 

§  735.  Damages  in  actions  for  forcible  entry,  etc.,  ni,T\-  be 
trebled. 

S  731.  NUISAXCE  DEFINED;  ABATEMENT  OF;  ACTIONS 
INSTITrTED,  BY  WHO.'*:.  An  action  ma.v  be  l)rought  by 
any  person  wliose  pioperty  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  a  nuisance,  as  the  same 
is  defined  in  section  thirty-four  hundred  and  seventy-nine  of 
the  Civil  Code,  and  by  the  judgment  in  such  action  the 
nuisance  may  be  enjoined  or  abated  as  well  as  damages  re- 
covered therefor. 
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A  civil  action  may  be  brought  in  tlie  name  of  the  people 

of  the  state  of  California  to  abate  a  public  nuisance,  as  the 
same  is  defined  in  section  thirty-four  hundred  and  eighty  of 
the  Civil  Code,  by  the  district  attorney  of  any  county  in  which 
such  nuisance  exists,  or  by  the  city  attorney  of  any  town 
or  city  in  which  such  nuisance  exists,  and  each  of  said  officers 
shall  have  concurrent  right  to  bring  such  action  for  a  public 
nuisance  existing  within  a  town  or  city,  and  such  district 
attorney,  or  city  attorney,  of  any  county  or  city  in  which  such 
nuisance  exists  must  bring  such  action  whenever  directed  by 
the  board  of  supervisors  of  such  county  or  whenever  directed 
by  the  legislative  authority  of  such  town  or  city. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  249  Prac- 
tice Act;  Amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see 
history,  §  5  ante;  March  18,   1905,  Stats,  and  Amdts.  1905,  p.  130. 

See  Kerr's  Cyc.  C.   C.  P.  for  54  pars,  annotation. 

Code  seciion. — 50  C.  592,  594  (applied) ;  51  C.  142,  144  (construed) ; 
4  P.  191,  192  (applied);  65  C.  447,  455,  4  P.  426,  432  (referred  to); 
66  C.  138,  151,  56  A.  S.  80,  4  P.  1152  (construed);  66  C.  171,  174, 
4  P.  1162  (applied);  78  C.  454,  464,  18  P.  872,  873,  21  P.  11  (dls.  op. 
by  Thornton,  J.,  applied);  78  C.  611,  616,  12  A.  S.  121,  21  P.  366, 
368  (applied);  80  C.  338,  343,  22  P.  254,  255  (construed);  89  C.  26, 
29,  26  P.  618  (applied);  103  C.  236,  238,  37  P.  149  (applied)  111  C. 
25,  30,  43  P.  396  (cited);  115  C.  460,  463,  47  P.  363  (applied);  128 
C.  493,  496,  61  P.  82  (construed);  130  C.  374,  379,  62  P.  623  (applied); 
141  C.  360,  363,  74  P.  1049  (applied);  144  C.  542,  545,  78  P.  7  (con- 
strued); 146  C.  55,  57,  79  P.  594  (applied);  1  C.  A.  441,  445,  82  P. 
640  (one  may  recover  damages  for  interference  with  comfortable 
enjoyment  of  his  property);  2  C.  A.  261,  265,  S3  P.  300,  301  (con- 
strued); 7  C.  A.  327,  329,  94  P.  390,  391  (not  only  may  damages 
be  recovered  for  a  nuisance,   taut  it  may  be  enjoined  or  abated). 

Practice  Act  §  249. — 29  C.  156,  159  (construed) ;  30  C.  573,  575 
(construed);   50   C.   190,   194    (applied);   50   C.   592,    594    (applied); 

As  to  abatement  of  nuisances  not  prejudicing  right  of  any  per- 
son to  recover  damages  for  its  past  existence,  see  Kerr's  Cyc.  C. 
C.    §  3484   and   note. 

As  to  abatement  of  private  nuisance,  wlien  allowed,  see  Kerr's 
Cyc.    C.    C.    §  3502    and   note. 

As  to  act  which  affects  considerable  number  of  persons  being 
none  the  less  nuisance  becaxise  the  extent  of  the  annoyance  or 
damage  is  unequal,   see  Kerr's  Cyc.   Pen.    C.   §  371. 
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As  to  all  persons  engaged  in  commission  of  wrongful  acts  wliicli 
constitute  nuisance  being  enjoined  generally  or  severally,  see 
Kerr's  Cyc.  C.   C.   P.   §  526  and  note  pars.   20."?,   204. 

As  to  allegation  of  damages  in  action  to  enjoin  nuisance,  see 
Kerr's  Cyc.  C.  C.  P.  §  526  and  note  par.  242. 

As  to  common-law  remedy  against  nuisance,  sec  Kerr's  Cyc. 
C.  C.   P.   §  18  and  note. 

As  to  crimes  against  public  health  and  safety  generally,  see 
Kerr's  Cyc.  Pen.  C.  §§  36S-402d  awd  notes. 

As  to  crimes  against  public  peace  generally,  see  Kerr's  Cyc. 
Pen.   C.   §§  403-421  and  notes. 

As  to  definition  of  nuisance — Private. — See  30  A.  D.  564;  66  A.  D. 
790;  73  A.  D.  687;  78  A.  D.  687;  5  A.  R.  242;  21  A.  R.  436;  44  A.  R. 
788;  49  A.  R.  721;  53  A.  R.  576;  6  A.  S.  739;  60  A.  S.  848;  67  A.  S. 
607;  91  A.  S.  63;  9  L.  711;  38  I..  716;  40  L.  851;  58  L.  266;  5  W. 
&    P.    4855. 

Same— Public  or  common  nuisances,  see  Kerr's  Cyc.  I'cn.  C. 
§  370  and  note;  30  A.  1>.  564;  39  A.  D.  442;  86  A.  D.  252;  67  A.  S. 
119;  67  A.  S.  607;  71  A.  S.  789;  91  A.  S.  63;  9  L.  711;  12  L.  .53; 
15  L.   689;   6  W.   &  P.   5799. 

As  to  drains  and  sewers,  see  "As  to  water.s,  drains  and  sewers," 
this   note. 

As  to  health  and  quarantine  regulations  for  city  and  harbor  of 
San   Francisco,   see  Kerr's  Cyc.   Pol.    C.    §§  3004-3039   and   notes. 

As  to  health  and  quarantine  regulations  of  cities,  towns,  and 
harbors  other  than  of  Sacramento,  and  city  and  harbor  of  San 
Francisco,    see   Kerr's   Cyc.    Pol.    C.    §§  3074-30S4   and   notes. 

As  to  liealth  regulations  for  city  of  Sacramento,  see  Kerr's 
Cyc.    Pol.    C.    §§  3042-3049   and   notes. 

As  to  injunction  to  al)ate  nuisance,  see  Kerr's  Cyc.  C.  C.  S  3420 
note   pars.    63-68. 

As  to  injunction  against  Ihrcatcnod  nuisances,  see  73  A.  1). 
113-116;    51    A.    R.    467-475. 

As  to  injunction  to  enjoin  trespass,  see  Kerr's  Cyc.  C.  C  P. 
§  526   and    note   pars.    272-289. 

As  to  injunction  to  restrain  irreparable  injury,  see  Kerr's  C.vc. 
C.  C.  P.  §526  and  note  pars.  233-245;  also  Kerr's  Cyc.  C.  C.  §3420 
and  note   pars.    29-35. 

As  to  injunction  to  restrain  trespass  and  injury  to  properl\-.  sec 
Kerr's  Cyc.   C.   C.    §3420   and  note  pars.   112-138. 

As  to  injunction  to  restrain  waste,  see  Keir's  Cyc.  C  <'  I ' 
§526  and  note  pars.  302-320,  and  Kerr's  Cyc.  ('.  (\  §.:i_'ii  an. I 
note   pars.    140-154. 

As  to  injuries  caused  by  wrongfuIl.\-  diverting  waters  of  streams 
and  discharging  debris,  etc.,  in  streams,  and  their  prevention  by 
injunction,  see  Kerr's  Cyc.  C.  C.  P.  §  526  note  pars.  321-336  and 
notes. 
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As  to  injury  being  required  to  be  special  in  character  before 
private  party  may  restrain  obstruction  to  public  highway,  see 
Kerr's  Cyc.   C.   C.   P.    §  526  and   note   pars.   55-57. 

As  to  it  being  necessary  for  complaint  to  abate  public  nuisance 
to  aver  facts  to  show  that  apprehension  of  injury  is  well  founded, 
see  Kerr's  Cyc.   C.   C.   §  3493  and  note   par.   3. 

As  to  lapse  of  time  not  legalizing  public  nuisance,  see  Kerr's 
Cyc.   C.   C.   §  3490  and  note. 

As  to  liability  of  city  for  creating  or  maintaining  nuisance,  see 
15  A.   S.   848-849. 

As  to  littoral  and  riparian  owners  being  entitled  to  injunction 
to  restrain  nuisance  where  their  injury  is  different  in  kind  from 
that  suffered  by  general  public,  see  Kerr's  Cyc.  C.  C.  §  3493  and 
note   par.   12. 

As  to  maintaining  nuisance  being  misdemeanor,  see  Kerr's  Cyc. 
Pen.    C.    §  372    and   note. 

As  to  monopolies  as  public  nuisances,  see  12  L.  753,   754. 

As  to  municipal  power  over  nuisances  affecting  highways  and 
waters,    see   39   L.    649-685. 

As  to  nuisances  generally,  see  Kerr's  Cyc.  C.  C.  §§  3479-3484 
and  notes. 

As  to  nuisances  on  premises  of  non-residents,  see  Kerr's  Cyc. 
Pol.    C.    §  3028. 

As  to  obstructing  highways  being  nuisance,   see  16  A.   S.   209. 

As  to  obstructions  and  injuries  to  highways  generally,  see  Kerr's 
Cyc.  Pol.  C.   §§  2733,  2736-2740  and  notes. 

As  to  parties  defendant  in  actions  of  injvmction,  see  Kerr's  Cyc. 
C.    C.    P.    §  526   and   note   pars.    199-205. 

As  to  penalty  for  discharging  coal  tar  or  other  similar  products 
in  navigable  waters  of  state,  see  Kerr's  Cyc.  Pen.   C.   §  3741/^. 

As  to  penalty  for  establishing  or  keeping  pesthouse  within  cities, 
towns,   or  villages,    see   Kerr's   Cyc.   Pen.   C.    §  373   and   note. 

As  to  penalty  for  exposing  person  infected  with  any  contagious 
disease  in  public  place,   see  Kerr's  Cyc.   Pen.   C.    §  394. 

As  to  penalty  for  maintaining  a  public  nuisance,  see  Kerr's  Cyc. 
Pen.    C.    §  373a. 

As  to  penalty  for  neglecting  to  perform  duties  under  health  law, 
see  Kerr's   Cyc.   Pen.   C.    §  378. 

As  to  penalty  for  neglecting  to  remove  an  encroachment  from 
highway  by  one  who  has  caused  such  encroachment,  see  Kerr's 
Cyc.   Pol.   C.    §§  2733,    2736-3740  and   notes. 

As  to  penalty  for  not  keeping  animals  infected  with  contagious 
disease  within   an  inclosure,   see  Kerr's  Cyc.   Pen.   C.    §  402d. 

As  to  penalty  for  obstructing  attempts  to  extinguish  fires,  see 
Kerr's   Cyc.   Pen.   C.    §  385. 

As  to  penalty  for  sale  of  adulterated  or  tainted  food,  or  drink, 
or  drug,    see   Kerr's   Cyc.    Pen.    C.    §  383   and   note. 
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As  to  penalty  for  sale  of  process  or  renovated  V)Utter.  see  Kerr's 
Cyc.   Pen.   C.   §  383a  and   note. 

As  to  penalty  for  unlawfully  keepins  MiRli  explosives,  see  Kerr's 
Cyc.    Pen.    C.    §  375. 

As  to  power  of  lioartls  of  health  to  declare  nuisance,  see  23 
A.    R.    212,    213. 

As  to  power  of  board  of  liealth  as  to  destruction  of  property, 
see  80  A.   S.   231,   232. 

As  to  power  of  board  of  health  to  prohibit  business  and  regu- 
late use  of  property,   see  80  A.   S.   224-227. 

As  to  power  of  municipal  corporation  to  determine  what  is 
nuisance,   see   16   A.   D.    194-1H8. 

As  to  powers  which  may  be  delegated  to  boards  of  health,  see 
80   A.    S.    212-234. 

As  to  preservation  of  public  health  in  general,  see  Kerr's  Cyc. 
Pol.   C.    §§  2978-3064   and  notes. 

As  to  private  nuisances  generally,  see  Kerr's  Cyc.  C.  C.  §§  3501- 
3503    and   note. 

As  to  private  person  maintaining  action  for  public  nuisance  if 
it  is  specially  injurious  to  himself,  see  Kerr's  Cyc.  C.  C.  §  3493 
and  note. 

As  to  private  right  of  action  for  public  nuisance  on  highways, 
see  8  L.  832. 

As  to  profane  swearing,  see  Kerr's  Cyc.  Pen.  C.  §  404  and  note 
par.  11. 

As  to  public  nuisances  generally,  see  Kerr's  Cyc.  C.  C.  §§  3490- 
3495   and   notes. 

As   to  public  nuisance  on  highways,   see  8  I-<.   830-832. 

As  to  punishment  for  depositing  dead  animals  or  offal  in  river, 
creek,  pond,  or  public  higliway,  see  Kerr's  Cyc.  Pen.  C.  S  374 
and   note. 

As  to  punishment  for  making  certain  fires,  see  Kerr's  Cyc.  Pen. 
C.    §§  384-384b   and   notes. 

As  to  punishment  for  wilful  violation  of  health  laws,  see  Kerr's 
Cyc.   Pen.   C.   S§  377,   377a,   377b,   337c  and   notes. 

As  to  quarantine  and  health  laws  and  regulations,  see  47  A.  S. 
533-552. 

As  to  relator  not  being  necessary,  but  attorney-general  may 
maintain  action  upon  iiis  own  information  to  abate  nuisance,  see 
Kerr's   Cyc.    C.   C.    ^  3493   and   note   par.   17. 

As  to  remedies  against  public  nuisance,  see  Kerr's  Cyc  C.  C. 
§  3491   and   note. 

As  to  remedies  for  private  nuisance,  see  Kerr'N  iNn-k*-!  «".  C. 
§  3501. 

As  to  remedy  at  law  being  inadequate,  see  Kerr's  Cyc.  C.  C.  P. 
§  526   and   note   pars.    214-225,    317,    31S,    320. 
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As  to  right  of  county  to  maintain  action  to  enjoin  nuisance  with 
reference  to  highway  because  it  lias  special  interest  in  preserva- 
tion of  road,  see  Kerr's  Cyc.  C.  C.  §  3493  and  note  pars.  7,   8. 

As  to  right  of  private  persons  or  corporations  to  occupy  or 
obstruct   public   streets,   see   1  A.    S.    480-484. 

As  to  road  overseer  commencing  action  to  abate  an  encroach- 
ment to  highway  as  a  nuisance  in  case  such  encroachment  is  not 
removed  upon  demand,    see  Kerr's   Cyc.    Pol.    C.    §  2734   and   note. 

As  to  rule  as  to  measure  of  damages,  see  13  L.   322. 

As  to  several  abutting  owners  joining  as  plaintiffs,  see  Kerr's 
Cyc.   C.   C.  P.   §  526  and  note  par.   205. 

As  to  sewers  and  drains,  see  "As  to  waters,  drains  and  sewers," 
this    note. 

As  to  state  board  of  health,  see  Kerr's  Cyc.  Pol.  C.  §§  2978- 
2982. 

As  to  statement  of  injury  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§  526    and   note   pars.    227-232. 

As  to  suffering  from  injury  or  annoyance  from  a  nuisance  in 
a  different  degree  only  from  general  public  but  not  different  in 
kind,  not  giving  right  of  private  action  to  abate  nuisance,  see 
Kerr's   Cj'c.    C.    C.    §  3493    and  note   par.    5. 

As  to  what  are  nuisances  and  as  to  their  abatement  by  injunc- 
tion,   by  'indictment,   and  by  action  for  damages,   see   9  L.   711-717. 

As  to  waters,  drains  and  sewers,  creating  nuisance  by,  see 
39  A.  R.  16;  2  L.  541;  3  L.  407;  4  L.  594;  5  L.  124;  6  L.  280;  10  L. 
254;  12  L.  577;  59  L.  90;  65  L.  280;  7  Cent.  Dig.  col.  1677,   §147. 

As  to  what  is  deemed  a  nuisance,  see  Kerr's  Cyc.  C.  C.  §§  3479, 
3482  and  notes;   21   Encyc.   of  L.   692-703. 

Same — Barking  dog. — See   10  A.   C.   66. 

Same- — Bees   are   when. — 62    L.    133. 

Same — Bridge   over  navigable  stream   is   when. — See   2   L.    541. 

Same — By  use  of  neighboring  property. — See  9  L.   711. 

Same — Burial  grounds  and  cemetery. — See  37  Cent.  Dig.  col. 
1680,    §  150. 

Same — Burial  ground  near  residence  not  necessarily  a  nuisance. — 
See   5   A.   C.    132. 

Same — Combustibles  and  explosives. — See  37  Cent.  Dig.  col. 
1676,   §  145. 

Same — Conducting  lawful  business  so  as  to  create  a  nuisance.— 
See   21   Encyc.    of   L.    692-694;    9   L.    712. 

Same — Debris  in  stream. — See  30  A.  S.  551. 

Same — Dust,  smoke,  etc. — See  21  Encyc.  of  L.  694;  37  Cent.  Dig. 
col.  1677,   §  146,  9  L.  712. 

Same — Electric  power  house  is  when. — See  8  A.   C.   558,   567. 

Same — Emission  of  smoke,  soot,  etc..  is  when. — See  21  Encyc. 
-of  L.   694;   9  L.   712;   37  Cent.   Dig.   col.   1677,    §146. 
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Same — Kxplosives  and  combustibles. — See  o7  Cent.  I  )ij,'.  col. 
1676,    §  145. 

Same — Fireworks. — See  16  L.  395. 

Same — Livery   stable   is  when. — See   32    L.    141. 

Same — Machinery  in  operation  is  when. — See  51  A.  II.  467;  ol 
Cent.   Dig.   col.   1680,    §  149. 

Same — Municipal   hospital    for   contaKiou.s   diseases   is   when. — See 

6  A.    C.    283. 

Same — Noise  is  when. — See  21  Eneyc.  of  L.  695-698;  4  A.  C. 
378;   15  L.   53. 

Same — Same — Arising  from  comlucting  lawful  business. — See  4 
A.    0.   378. 

Same — Offensive  trades  and   manufactories. — See   42   A.   R.   540. 

Same — Odors,  vapors,  etc. — See  21  Encyc.  of  L.  692-694. 

Same — Percolating  of  filthy  waters. — See   39  A.   R.    16. 

Same — Place  for  sale  of  liquors  in  violation  of  law. — See  6  I...  721; 

7  L.    298. 

Same — Places  of  common  or  pul)lic  resort. — See  37  Cent.  Dig. 
col.    1769,    §  148. 

Same — Powder  magazines. — See  38  I>.  306;  al.so  37  Cent.  Dig.  col. 
1676,   §  145. 

Same — Printing  establishment  is  when. — 4  A.  C.  373;  see  also  51 
A.  R.  467. 

Same — Purprestures  and  other  enclosures  of  public  property. — 
See  37  Cent.   Dig.   col.    1681,    §  152. 

Same — Railroad  in  street  is  when. — See  5  D.  371. 

Same. — Slaughter  house  is  when. — See  13  L.  321;  37  Cent.  Dig.  ml. 
1681,  §  151. 

Same — Smoke,  soot,  vapors  and  offensive  odois. — 21  Enc\-c.  of  L. 
694;  37  Cent.  Dig.  col.  1677,  §  146. 

Same — Stockyards  are  when. — See  37  Cent.   Dig.  col.   1681,   S  1^1- 

Same — Trees  near  boundary  line,  and  overhanging  branches. — 
See  21  L.  730. 

Same — Vibration  is  when.— See  21  Encyc.  of  D.  698. 

As  to  what  is  a  private  nuisance,  see  Kerr's  Cyc.  C.  C.,  5  34S1 
and  note. 

As  to  what  is  a  public  nuisance,  .see  Kerr's  Cyc.  C.  C  S  3480  and 
note. 

As  to  when  injunction  will  be  denied  to  restrain  an  alleged 
nuisance,  see  13  D.  321. 

As  to  whether  municipal  corpoiations  have  any  greatci-  rights 
than   individuals  to  pollute  water,  see  84   A.   S.   908-926. 

As  to  whether  or  not  an  in.iury  upon  public  or  private  right  is  a 
nuisance,  being  a  question  of  fact,  is  to  be  determined  by  a  jury  or 
by  the  court  sitting  as  such,  see  Kerr's  Cyc.  C.  C,  §  3479  and  note 
par.  10. 
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S  732.  WASTE,  ACTIONS  FOR.  If  a  guardian,  tenant  for 
life  or  years,  joint  tenant,  or  tenant  in  common  of  real  prop- 
erty, commit  waste  thereon,  any  person  aggrieved  by  the 
waste  may  bring  an  action  against  him  therefor,  in  which 
action  there  may  be  judgment  for  treble  damages. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  250  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  his- 
tory, §  5  ante. 

See  Kerr's  Cyo.  C.   C.  P.  for  12  pars,  annotation. 

Code  section. — 64  C.  134,  138,  140,  49  A.  R.  686,  27  P.  863,  864,  865 
(construed);  140  C.  678,  679,  680,  74  P.  294  (construed);  142  C.  666. 
667,  76  P.  506  (construed);  7  C.  A.  39,  41,  93  P.  383,  384  (cited— code 
does  not  define  waste — action  for,  may  be  brought  against  tenant 
in   common). 

Practice  Act  §250. — 29  C.  507,  513  (construed). 

As  to  damages  being  reasonable,  see  Iverr's  Pocket  C.  C.  S  3359. 

As  to  damages  for  wrong  generally,  see  Kerr's  Cyc.  C.  C.  §§  3333- 
3341  and  notes. 

As  to  damages  for  wrongful  occupation  of  real  property,  see 
Kf.rr's  Cyc.  C.  C.  §  3334  and  note. 

As  to  damages  in  case  of  trespass,  see  Kerr's  Cyc.  C.  C.  §  3294  and 
note  pars.  42-50. 

As  to  damages  in  general,  see  Kerr's  Cyc.  C.  C.  §§  3281-3294  and 
notes. 

As  to  damages  mentioned  in  chapter  2,  title  2,  part  1,  division  4  of 
Civil  Code  (§§  3300-3360),  being  exclusive  of  exemplary  damages 
and  interest,   see  Kerr's  Cyc.  C.  C.   §  3357  and  note. 

As  to  exemplary  damages,  see  Kerr's  Cyc.  C.  C.  §  3294  and  note. 

As  to  general  principles  regarding  damages,  see  Kerr's  Cyc.  C.  C. 
B  3281-3283  and  notes. 

As  to  injunction  to  prevent  waste,  see  Kerr's  Cyc.  C.  C.  §  3420 
and  note  pars.  140-164. 

As  to  interest  as  part  of  damages,  see  Kerr's  Cyc.  C.  C.  §§  3287- 
3290  and  notes. 

As  to  measure  of  damages,  see  Kerr's  Cyc.  C.  C.  §§  3300-3360  and 
notes. 

As  to  penal  damages  generally,  see  Kerr's  Cyc.  C.  C.  §§  3344-3348 
and  notes. 

As  to  waste  generally,  see  Kerr's  Cyc.  C.  C.   P.   §  746  and  note. 

Same — Enjoining. — See  Kerr's  Cyc.  C.  C.  P.  §  745  and  note;  also 
Kerr's  Cyc.   C.   C.    §  3420  and   note  pars.   140-164. 
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§  733.  TltESPASS  FOR  CUTTING  OR  CARRYING  AWAl 
TREES,  ETC.,  ACTIONS  FOR.  Any  person  who  cuts  down  or 
carries  off  any  wood  or  underwood,  tree  or  timber,  or  girdles 
or  otherwise  injures  any  tree  or  timber  on  the  land  of 
another  "person,  or  on  the  street  or  highway  in  front  of  any 
person's  house,  village,  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town,  or  on 
the  street  or  highway  in  front  thereof,  without  lawful  author- 
ity, is  liable  to  the  owner  of  such  land,  or  to  such  city  or 
town,  for  treble  the  amount  of  damages  which  may  be  as- 
sessed therefor,  in  a  civil  action,  in  any  court  having  juris- 
diction. 

History:  Enacted  IMarch  11,  1872,  rc-enactinent  of  §  251  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  section.— 108  C.  197,  201,  205.  206,  207,  41  P.  293  (construed); 
110  C.  678,  680,  74  P.  294   (construed). 

Praotiee  Act  §251.-51  C.  303,  304,  306  (construed);  108  C.  197. 
i06,  41  P.  293   (was  substantially  same  as  code  section). 

As  to  averments  necessary  to  foundation  of  treble  damages,  see 
Kerr's  Cyc.   C.   C.    §  3346  and  note  pars.   15-17. 

As  to  claim  for  damages  done,  on  real  estate  being  assignable, 
see  Kerr's  Cyc.  C.  C.  §  954  and  note  par.  51. 

As  to  damages  for  firing  woods,  see  Kerr's  Pocket  C.  C.  3346a. 

As  to  injunction  to  prevent  trespass,  see  Kerr's  C.vc.  C.  C.  §  3420 
and  note  pars.  112-124. 

As  to  injunction  to  prevent  waste,  see  Kerr's  Cyc.  C.  C.  V.  §  745 
and  note:  also  Kerr's  Cyc.  C.  C.  S  3420  and  note  pars.  140-164. 

As  to  injury  and  cutting  of  fruit  trees  and  timber,  see  Kerr's 
Cyc.  C.  C.   §3420  and  note  pars.   142,   144,   1.53,   154. 

As  to  when  treble  damages  are  not  recoverable,  see  Kerr's  Cyc. 
C.  C.  §  3346  and  note  pars.  12-14. 

As  to  treble  damages  for  injuries  to  trees,  see  Kerr's  Cyc.  C.  C. 
§  3346  and  note. 

As  to  trees  upon  public  highways,  and  as  to  removal  and  destruc- 
tion of  same,  see  Kerr's  Cyc.  Pol.  C.  §§  2739.  2740  and  notes. 

As  to  trees  whose  trunks  stand  partly  on  land  of  two  or  more 
coterminous  owners,  see  Kerr's  Cyc.  C.  C.   §  834  and  note. 

As  to  value  of  fruit  trees  to  be  estimated  at  what  they  are  worth 
on  premises  in  growing  state,  and  not  as  taken  up  and  removed, 
see  Kerr's  Cyc.  C.  C.  §  3346  and  note  pars.  9.  10. 
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§  734.    MEASURE    OF    DAMAttES    IN    OEKTAIN    CASES 

UNDEK  THE  LAST  SECTION.  Nothing  in  the  last  section 
authorizes  the  recovery  of  more  than  the  just  value  of  the 
timber  taken  from  uncultivated  woodland  for  the  repair  of 
a  public  highway  or  bridge  upon  the  land,  or  adjoining  it. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  252  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history, 
§  5  ante. 

As  to  damages  for  wrongful  Injuries  to  timber,  trees,  and  under- 
wood on  lands  of  another,  or  removal  thereof,  see  Kerr's  Cyc.  C.  C. 
S  3346  and  note. 

§  735.  DAMAGES  IN  ACTIONS  FOE  FORCIBLE  ENTRY, 
ETC.,  MAY  BE  TREBLED.  If  a  person  recover  damages  for 
a  forcible  or  unlawful  entry  in  or  upon,  or  detention  of  any 
building  or  any  cultivated  real  property,  judgment  may  be 
entered  for  three  times  the  amount  at  which  the  actual  dam- 
ages are  assessed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  253  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.   C.   C.   P.   for  4  pars,  annotation. 

58  C.  356   (cited);  13S  C.  281,  2S3    71  P.  440   (construed). 

As  to  damages  where  tenant  wilfully  holds  over  after  demand  and 
r.otice.  see  Kerr's  Cyc.  C.  C.  §§  3344,  3345  and  notes. 

As  to  showing  required  in  action  of  forcible  entry  or  detainer,  see 
Kerr's  Cyc.  C.  C.  P.   §  1172  and  note. 

As  to  summary  proceedings  for  obtaining  possession  of  real 
property  in  certain  cases,  see  Kerr's  Cyc.  C.  C.  P.  §§  1159-1179  and 
notes. 

As  to  treble  damages  generally,  see  Kerr's  Cyc.  C.  C.  §  3345  and 
note. 

Same — In  forcible  entry  and  detainer. — See  Kerr's  Cyc.  C.  C.  P. 
§  1174  and  note. 

As  to  verdict  and  judgment  in  action  for  obtaining  possession  of 
leal  property,  see  Kerr's  Cyc.  C.  C.  P.  §  1174  and  note. 

As  to  what  acts  constitute  forcible  detainer,  see  Kerr's  Cyc.  C.  C. 
P.   §  1160  and  note. 

As  to  what  acts  constitute  forcible  entry,  see  Kerr's  Cyc.  C.  C.  P. 
§  1159  and  note. 

As  to  what  acts  constitute  unlawful  detainer,  see  Kerr's  Cyc.  C. 
C.  P.  §  1161  and  note. 
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CHAPTER    III. 

ACTIONS   TO   DETERMINE   CONFLICTING   CLAIMS   TO    REAL 

PROPERTY,   AND   OTHER   PROVISIONS   RELATING 

TO   ACTIONS  CONCERNING  REAL  ESTATE. 

§  738.     Action  to  quiet  title;   validity  of  gift;  jury  trial. 

§  739.      VVlieii  plaintiff  cannot  recover  costs. 

§  740.  If  plaintiff's  title  terminates  pending  tlie  suit,  wliat  he 
may   recover,  and  how  verdict  and  judgment  to  be. 

§  741.  When  value  of  improvements  can  be  allowed  as  a 
set-off. 

J  742.  An  order  may  be  made  to  allow  a  party  to  survey  and 
measure  the  land  in  dispute. 

§  743.  Order,  what  to  contain,  and  how  served.  If  unnecessary 
injury  done,  the  party  surveying  to  be  liable  therefor. 

§  744.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever 
its  terms. 

§745.  When  court  may  grant  injunction;  during  foreclosure, 
after  sale  on  execution,  before  conveyance. 

§  746.  Damages  may  be  recovered  for  injyry  to  the  posses- 
sion after  sale  and  before  delivery  of  possession. 

i  747.     Action   not  to   be  prejudiced  by  alienation,   pending  suit. 

§  748.  Mining  claims,  actions  concerning  to  be  governed  by 
local  rules. 

§  749.  How  service  may  be  made  in  action  relating  to  real 
property   (repealed). 

§  749 [a].  Determination  of  adverse  claim  to  real  property;  un- 
known  owner. 

§  750.      Notice  to  unknown  owners,  how  served. 

§  751.     Judgment  to  be  in  accordance  with   evidence. 

§738.  ACTION  TO  QUIET  TITLE;  VALIDITY  OF  GIFT; 
JUKY  TRIAL.  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property,  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim;  provided,  however,  that  whenever  in  an  action 
to  quiet  title  to,  or  to  determine  adverse  claims  to,  real  prop- 
erty, the  validity  of  any  gift,  devise,  or  trust,  under  any  will, 
or  instrument  purporting  to  be  a  will,  whether  admitted  to 
probate  or  not,  shall  be  involved,  such  will,  or  instrument 
purporting  to  be  a  will,  is  ndiiiissible  in  evidence;  and  all  ques- 
tions   concerning    the    validity    of    any    gift,    devise,    or    trust 
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therein  contained,  save  such  as  under  the  constitution  belong 
exclusively  to  the  probate  jurisdiction,  shall  be  finally  deter- 
mined in  such  action;  and  provided  however,  that  nothing 
herein  contained  shall  be  construed  to  deprive  a  party  of  the 
right  to  a  jury  trial  in  any  case  where,  by  the  law,  such 
right  is  now  given. 

History;  Enacted  March  11,  1872,  substantial  re-enactment  of 
§254  Practice  Act;  amended  March  26,  1895,  Stats,  and  Amdts. 
1895,  p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
and  Amdts.  1900-1,  p.  159,  act  held  unconstitutional,  see  liistory, 
S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  186  pars,  annotation. 

Code  section. — 52  C.  430,  433  (complaint  is  to  be  treated  as  a  bill 
in  equity) ;  53  C.  18,  19  (benefit  of  statute  is  not  confined  to  estate 
in  fee — owner  of  less  estate  may  maintain  action  to  determine 
adverse  claim) ;  53  C.  233,  238  (cited  in  discussing  rights  of  a  pur- 
eiiaser  at  a  void  tax  sale) ;  53  C.  394,  398  (who  entitled  to  have 
adverse  claim  determined,  and  when);  53  C.  653,  654  (complaint 
must  aver  what  in  action  to  determine  adverse  claim);  56  C.  242, 
247  (construed);  65  C.  403,  404,  4  P.  393  (construed);  65  C.  605,  606. 
4  P.  643  (construed);  66  C.  337,  338,  5  P.  514  (construed);  66  C.  551, 
555,  556,  559,  562,  563,  565,  5  P.  263,  6  P.  481  (construed);  67  C.  483. 
484,  8  P.  34,  35  (referred  to);  69  C.  586,  593,  11  P.  343  (construed); 
71  C.  183,  186,  188,  9  P.  176,  12  P.  449  (referred  to);  73  C.  550,  552, 
15  P.  131,  132,  133  (referred  to);  74  C.  493,  497,  498,  499,  16  P.  380. 
382  (construed);  75  C.  117,  123,  17  P.  65,  68  (referred  to);  77  C.  295. 
296,  19  P.  518  (construed);  77  C.  352,  19  P.  584  (applied);  79  C.  297, 
300,  21  P.  824,  825  (construed);  79  C.  443,  446,  21  P.  946,  947  (con- 
strued); 80  C.  338,  340,  342,  22  P.  254,  255  (construed);  80  C.  462. 
465,  22  P.  284,  285  (construed);  81  C.  127,  130,  22  P.  398,  399  (con- 
strued); 83  C.  589,  592,  608,  609,  23  P.  1102,  1103,  1108;  83  C.  613,  614. 
23  P.  1109,  1110  (construed);  84  C.  456,  467,  22  P.  658,  660,  24  P.  48 
(construed);  86  C.  353,  361,  24  P.  1065,  1068  (construed);  86  C.  556, 
557,  564,  565,  25  P.  55,  58  (referred  to);  86  C.  580,  582,  21  A.  S.  67, 
25  P.  51,  52  (cited);  87  C.  49,  53,  60,  25  P.  249,  250  (construed);  88  C. 
121,  123,  124,  127,  25  P.  1096,  1097,  1098  (construed);  89  C.  597,  599, 
27  P.  66,  67  (construed);  90  C.  1.  3.  7.  9.  27  P.  52  (construed);  90  C. 
342,  343,  27  P.  299  (construed);  92  C.  9,  10.  14,  28  P.  50,  51  (con- 
strued); 94  C.  368,  29  P.  720  (construed);  94  C.  465,  466,  467,  29  P. 
771,  772  (referred  to);  30  P.  790  (construed);  98  C.  418,  419,  33  P.  271 
(construed);  103  C.  215,  217,  37  P.  326,  410  (construed);  108  C.  670. 
676,  41  P.  806  (construed);  109  C.  53.  58,  59,  41  P.  819  (construed); 
111  C.  599,  600,  44  P.  246  (construed);  116  C.  495.  500,  48  P.  488  (con- 
strued); 117  C.   60,   61,   48  P.   1014   (construed);  120  C.   515,   516.   52  P. 
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816  (referred  to);  122  C.  540.  544,  55  P.  414  (applied);  125  C.  664,  672. 
58  P.  264  (construed);  126  C.  30,  58  P.  325  (applied  without  citation): 
126  C.  471,  474,  77  A.  S.  195,  58  P.  910  (referred  to);  127  C.  506.  509. 
510,  59  P.  944  (construed);  129  C.  673.  677,  62  P.  269,  affirmed  189 
U.  S.  177,  47  L.  ed.  765,  23  Supt.  Ct.  Rep.  487  (construed  and 
applied);  132  C.  691,  696,"  697,  64  P.  1091  (construed);  134  C.  333,  336. 
66  P.  476  (referred  to);  135  C.  608,  612,  67  P.  1052  (referred  to); 
136  C.  481,  4S3,  69  P.  140  (referred  to);  137  C.  472,  473,  70  P.  291 
(construed);  138  C.  155,  156,  157,  158,  71  P.  510  (construed);  143  C. 
164,  165,  166,  168,  76  P.  979  (construed);  143  C.  292,  296,  76  P.  IIOS 
(construed);  143  C.  602,  603,  604,  77  P.  452  (construed);  144  C.  6s,  69. 
70,  77  P.  767  (construed);  144  C.  628,  630,  78  P.  20  (construed); 
145  C.  589,  591,  79  P.  268  (construed);  146  C.  411,  416,  80  P.  517  (con- 
strued); 147  C.  1,  5,  6,  81  P.  121,  122,  123  (construed);  150  C.  289, 
321,  88  P.  356,  8  L.  N.  S.  692  (construed  with  §  739— absence  of  find- 
ihg  that  defendant  asserted  a  claim  adverse  to  plaintiff  is  imma- 
terial); 150  C.  647,  648,  649,  89  P.  615  (what  is  a  cause  of  action 
under  this  section,  and  not  under  §§  749-751);  1  C.  A.  390,  394,  82  P. 
349,  351  (construed);  3  C.  A.  576,  581,  86  P.  909  (applied  in  action  to 
quiet  title  where  defendant  asserts  a  claim  based  on  a  fraudulent 
transfer);  4  C.  A.  147,  151,  152,  87  P.  287  (object  of  §§738,  739— 
purpose  of  averring  adverse  claim) ;  6  C.  A.  35,  43,  91  P.  409 
(referred  to  in  action,  under  §  3412  C.  C,  to  cancel  a  void  tax  deed); 
43  F.  219,  222  (the  suit  provided  for  by  this  section  is  an  equitable 
proceeding) ;  43  F.  347  ^applied — when  statute  of  limitations  com- 
mences to  run);  49  F.  263,  265  (complainant,  whether  in  or  out  of 
possession,  may  sue) ;  49  F.  536,  537  (plaintiff  out  of  possession  may 
sue) ;  149  F.  555,  557,  558  (construed — applied  to  oyster  beds  in  tide 
lands — legal  title  is  not  essential  to  support  suit) ;  127  U.  S.  70,  84, 
32  L.  ed.  51,  56,  8  Sup.  Ct.  Rep.  1067  (construed  to  permit  person 
out  of  possession  to  maintain  action  to  determine  adverse  claim, 
estate,  or  interest  in  land);  149  U.  S.  662,  676,  37  L.  ed.  890,  895 
(limitation  of  action);  189  U.  S.  177,  180,  47  L.  ed.  765,  768,  23 
Sup.  Ct.  Rep.  487  (applied);  202  U.  S.  313,  50  L.  ed.  1046,  1053,  26 
Sup.  Ct.  Rep.  652  (construed  as  enlarging  ancient  jurisdiction  of 
courts  of  eiiuity  in  respect  to  suits  to  quiet  title;  but  enlarged 
jurisdiction  may  be  enforced  by  the  federal  as  well  as  tlie  state 
courts). 

Practlee  Act  §  a54.— 9  C.  268,  271  (cited);  13  C.  107.  114.  11.-., 
116  (construed);  15  C.  259.  262,  263  (construed);  21  C.  504,  510 
(cited);  25  C.  242,  252  (construed);  25  C.  437,  440  (applied);  25 
C.  515,  518  (referred  to);  28  C.  194,  202,  204  (construed);  28  C. 
645,  647,  649  (construed);  28  C.  652,  655  (referred  to);  29  C.  47. 
48.  57  (referred  to);  31  C.  273.  287.  288,  89  A.  D.  172  (construed); 
32  C.  109.  110.  Ill  (construed);  32  C.  620.  628  (construed);  34  C. 
365.  370.  371.  386.  388.  94  A.  D.  722  (construed);  34  C.  558.  559 
(referred  to);  34  C.  563.  564.  565  (construed);  35  C.  30.  34  (con- 
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strued);  36  C.  313,  314,  321  (construed);  37  C.  282,  307  (referred 
to);  37  C.  437,  440  (construed);  39  C.  13,  17,  19  (applied);  41  C. 
61,  62  (construed);  42  C.  643,  644  (referred  to);  43  C.  210,  215 
(construed);  .52  C.  430,  433  (construed);  53  C.  18,  19  (construed); 
53  C.  394,  398,  399  (construed);  53  C.  653,  654  (referred  to);  56  C. 
242,  248  (referred  to);  66  C.  551,  555,  5^6,  5  P.  263,  6  P.  481 
(referred  to) ;  79  C.  443,  446,  21  P.  946  (distinction  between  suit  to 
determine    adverse    claim    and    old    bill    of    peace);    SO    C.    462,    465, 

22  P.  284  (right  exists  to  prosecute  action  without  reference  to 
question    of   possession). 

As  to  abandoned  mining  claims,  see  Hen.  O.  L.  p.  726,  see  also 
Martin's   Mining:  Iiinv  and  Ijand   Otti«e   Procedure,  p.    552. 

As  to  action  to  deterinine  adverse  claims  to  personalty,  see 
Kerr's   Cyc.   C.    C.   P.    §  1050   and   note. 

As  to  adverse  parties,  see  Kerr's  Cyc.  C  C.  P.  §§  322-325  and 
notes. 

As  to  adverse  possession  taken   by  mistake   or  ig'norance,   see 

23  A.    S.    288. 

As  to  adverse  possession;  what  constitutes  under  claim  founded 
on  written  instrument  or  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  323 
and   note. 

As  to  adverse  possession,  what  constitutes  under  claim  of  title 
not  founded  on  written  instrument,  see  Kerr's  Cyc.  C.  C.  P.  §  325 
and    note. 

As  to  certain  disabilities  excluded  from  time  to  commence 
actions,   see  Kerr's   Cyc.  C.   C.   P.   §  328   and  note. 

As  to  clouds  sufficient  to  sustain  claims  of  adverse  possession, 
see  14  A.  D.  580;   88  A.  S.   701. 

As  to  costs  where  allowed  to  plaintiff  as  of  course,  see  Kerr's 
Cyc.  C.  C.  P.   §§  1022  et  seq.  and  notes. 

As  to  entry  on  real  estate  sufficient  or  valid  as  claims,  see 
Kerr's  Cyc.  C.   C.  P.   §  320  and  note. 

As  to  entry  upon  real  estate  insufficient  or  invalid  as  claim,  see 
Kerr's   Cyc.    C.    C.    P.    §  320   and   note. 

As  to  filing  of  notice  of  pendency  of  action,  see  Kerr's  Cyc. 
C.    C.    P.    §  409   and   note. 

As  to  inclosure  of  mining  claims,  see  Kerr's  Cyc.  C.  C.  P.  §  325 
and  note. 

As  to  inclosures  and  boundaries  to  constitute  adverse  posses- 
sion, see  Kerr's  Cyc.  C.  C.   P.   §  325  and  note. 

As  to  landlord  and  tenant,  presumption  as  to  tenant's  posses- 
sion,   see  Kerr's   Cj^c.    C.   C.    P.    §  326   and   note. 

As   to  lien   of  tax  as   cloud  on  title,   see   22   L.   699. 

As  to  occupation  deemed  under  legal  title,  imless  adverse,  see 
Kerr's   Cyc.    C.    C.    P.    §  321   and   note. 

As  to  occupation  under  judgment,  when  adverse,  see  Kerr's 
Cyc.   C.   C.   P.    §§  322,  323  and  notes. 
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As  to  occupation  under  written  instrument,  as  judgment,  etc., 
when   deemed  advei'se,    see  Kerr's   Cyc.   C.    C.    P.    §  .322  and   note. 

As  to  occupation,  unless  adverse,  deemed  to  be  under  legal 
title,  see  Kerr's  Cyc.   C.  C.  P.   §  321  and  note. 

As  to  parties  to  action,  see  Kerr's  Cyc.  C.  C.  P.  §§  379  et  seq. 
and    notes. 

As  to  parties  to  bill  to  quiet  title  or  remove  cloud  from  title, 
see    1    L.    637,    10    L.    293. 

As  to  payment  of  taxes  necessary  to  constitute  adverse  pos- 
session,  see  Kerr's   Cyc.  C.   C.   P.    §  325   and  note. 

As  to  persons  under  disabilities  excluded  from  time  to  com- 
mence action,   see  Kerr's  Cyc.   C.   C.   P.   §  328  and  note. 

As  to  possession  of  part,  whether  possession  of  whole,  see  Kerr's 
Cyc.    C.    C.    P.    §§  322,    323    and   notes. 

As  to  premises  actually  occupied  under  claim  of  title  deemed 
to  be  held  adversely,   see  Kerr's  Cyc.   C.   C.   P.   §  324   and   note. 

As  to  presumption  of  possession  by  one  holding  legal  title,  see 
Kerr's   Cyc.    C.    C.    P.    §  321   and    note. 

As  to  publication  of  summon.s  generally,  see  Kerr's  Cyc.  C-  C. 
P.    §  412    et   seq.    and   notes. 

As  to  regulation  of  sale  of  mineral  lands  belonging  to  the  state, 
see  Hen.  G.  L.  p.  721. 

As  to  relation  of  landlord  and  tenant  as  affecting  ad\erse  pos- 
session,  see  Kerr's  Cyc.   C.   C.   P.    §  321   and   note. 

As  to  right  of  possession  not  affected  by  descent  cast,  see  Kerr's 
Cyc.   C.   C.   P.    §  327   and   note. 

As  to  seizin  within  five  years,  when  necessary  in  action  or 
defense  arising  out  of  title,  see  Kerr's  Cyc.  C.  C.  P.  §§  318,  319 
and   notes. 

As  to  tenant  holding  landlord's  title,  see  Kerr's  Cyc.  C.  C.  P. 
§  1926  subd.  4  and  note. 

As  to  title  by  prescription,  see  Kerr's  Cyc.  C.  C.  §  1007  and  note.. 

As  to  venue  of  action  to  quiet  title,  see  Kerr's  Cyc.  C.  C.  P. 
§  392   and   note. 

As  to  what  constitutes  adverse  possession,  see  Kei-r's  Cyc.  C. 
C.    P.    §§  322,    323    and    notes. 

As  to  when  possession  will  be  presumed,  see  Kerr's  Cyc.  C.  C. 
P.   §  321  and  note. 

As  to  when  state,  people  of.  will  not  sue,  see  Kerr's  Cyc.  C. 
C.    P.    §§  315,    316   and   note. 

As  to  working  and  drainage  of  mines  and  easements  and  rights 
of   way    connected    therewith,    see    Hen.    G.    \j.    p.    721. 


§789.     WHKN  PLAINTIFF  CANNOT  KE(  OVEK  ( OSTS.     If 

the  defendant  in  such  action  disclaim  in  his  answer  any  intor- 
est  or  estate  in  the  property,  or  suffer  judgment  to  be  taken 
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against    iiini    without    answer,    the    plaintiff    cannot    recover 
costs. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  255  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

79  C.  443,  447,  21  P.  946,  948  (construed);  83  C.  589,  598,  609,  23  P. 
1102,  1103,  1104,  1108  (construed);  87  C.  523,  524,  25  P.  1065  (con- 
strued); 94  C.  323,  325,  29  P.  711  (construed);  34  P.  628,  629  (applied); 
126  C.  135,  148,  58  P.  442  (referred  to);  150  C.  289,  321,  88  P.  356, 
8  L.  N.  S.  692  (construed  with  §  738 — absence  of  finding  that  defend- 
ant asserted  a  claim  adverse  to  plaintiff  is  immaterial) ;  4  C.  A. 
147,  151,  152,  87  P.  287  (purpose  of  averring  adverse  claim — ol)ject  of 
§§  738,  739). 

As  to  answer,  generally,   see  Kerr's  Cyc.  C.   C.  P.   §  437  and  note. 

§  740.  IF  PLAIMIFF'S  TITLE  TERMINATES  PENDING 
THE  SUIT,  WHAT  HE  MAY  RECOVER,  AND  HOW  VERDICT 
AND  JUDGMENT  TO  BE.  In  an  action  for  the  recovery  of 
property,  where  the  plaintiff  shows  a  right  to  recover  at  the 
time  the  action  was  commenced,  but  it  appears  that  his 
right  has  terminated  during  the  pendency  of  the  action,  the 
verdict  and  judgment  must  be  according  to  the  fact,  and  the 
plaintiff  may  recover  damages  for  withholding  the  property. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  256  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.   686,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Practice  Act  §  256. — 27  C.  238,  246  (construed) ;  30  C.  468,  473, 
475,   476,  477   (construed). 

As  to  when  action  is  deemed  pending,  see  Kerr's  Cyc.  C.  C.  P. 
§  1049  and  note. 

§  741.  WHEN  VALUE  OF  IMPROVEMENTS  CAN  BE  AL- 
LOWED  AS  A  SET-OFF.  When  damages  are  claimed  for 
withholding  the  property  recovered,  upon  which  permanent 
improvements  have  been  made  by  a  defendant,  or  those  under 
whom  he  claims,  holding  under  color  of  title  adversely  to 
the  claim  of  the  plaintiff,  in   good  faith,   the  value  of  such 
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improvements  must  be  allowed  as  a  set-off  against  such 
damages. 

History:  Enacted  March  11.  1872,  re-enactment  of  §  256  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.   C.  P.   for  10  pars,   annotation. 

fiMle  section. — 58  C.  356  (cited);  73  C.  174,  175,  14  P.  683  (con- 
strued); 82  C.  122,  127,  23  P.  271  (construed);  85  C.  390,  401,  20  A.  S. 
232,  24  P.  790,  791  (construed);  108  C.  197,  210,  41  P.  293  (construed). 

Practice  Act  §25::. — 14  C.  465,  467  (construed);  18  C.  694,  696 
(construed);  31  C.  487,  495  (construed);  35  C.  346,  355  (construed). 

As  to  counterclaim,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  438  and 
note. 

Same — Waiver  unless  set  up. — See  Kerr's  Cyc.  C.  C.  P.  §  439  and 
note. 

S  742.  A>  OHDEK  HAY  HE  MADE  TO  ALLOW  A  TAKTY 
TO  SI  RYE Y  A>D  MEASURE  THE  LAND  IX  DISPUTE.    The 

court  in  which  an  action  is  pending  for  the  recovery  of  real 
property,  or  for  damages  for  an  injury  thereto,  or  a  judge 
thereof  may,  on  motion,  upon  notice  by  either  party  for  good 
cause  shown,  grant  an  order  allowing  to  such  party  the 
right  to  enter  upon  the  property  and  make  survey  and  meas- 
urement thereof,  and  of  any  tunnels,  shafts,  or  drifts  therein, 
for  the  purpose  of  the  action,  even  though  entry  for  such 
purpose  has  to  be  made  through  other  lands  belonging  to 
parties  to  the  action. 

History:  liinacted  March  11,  1872.  re-enactment  with  addition 
of  §258  Practice  Act  as  amended  1860  (Stats.  1860,  p.  304); 
amended  March    10,  1880,  Code  Amdts.   1880    (C.  C.  P.  pt.).  p.   11. 

58  C.  356  (cited). 

As  to  notices,  motions,  and  orders  in  general,  see  Kerr's  Cyi.-. 
C.  C.  P.   §  1003  et  seq.  and  notes. 

As  to  order  for  survey  when  title  to  land  in  two  coimtiop  is  in 
dispute,  see  Kerr's  Cyc.  Pol.  C.  §  4270  and  note. 

§  74:{.  ORI>ER,  WHAT  TO  CONTAIN,  AND  HOW  SERVED. 
IF  U>>E( ESSARY  INJURY  DONE,  THE  TARTY  SURYEY- 
IN(;  TO  BE  LIABLE  THEREFOR.  The  order  must  describe 
the    property,    and    a    copy    thereof    must    be    served    on    the 
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owner  or  occupant;  and  thereupon  such  party  may  enter  upon 
the  property,  with  necessary  surveyors  and  assistants,  and 
make  such  survey  and  measurement;  but  if  any  unnecessary 
injury  be  done  to  the  property  he  is  liable  therefor. 

History!  Enacted  March  11,  1872,  re-enactment  of  §  259  Prac- 
tice   Act. 

58  C.  356  (cited). 

§  744.  A  MORTGAGE  MUST  ]\0T  BE  DEEMED  A  CON- 
VEYANCE, WHATEVER  ITS  TERMS.  A  mortgage  of  real 
property  shall  not  be  deemed  a  conveyance,  whatever  its 
terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  without  a  foreclosure  and 
sale. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  260  Prac- 
tice Act;  repealed  by  Code  Coinmission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see  history, 
§  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  37  pars,  annotation. 

Code  section. — 57  C.  480,  482,  483  (construed);  59  C.  613,  614  (con- 
strued) ;  62  C.  623,  630  (construed) ;  66  C.  606,  615,  6  P.  748  (referred 
to);  76  C.  177,  180,  18  P.  262,  264  (cited);  98  C.  490,  494,  33  P.  550, 
551  (referred  to);  100  C.  250,  254,  34  P.  696  (construed);  120  C.  177. 
179,  52  P.  305  (construed);  11  F.  253,  260  (statutory  recognition  of 
principle   that   a   mortgage   may    be   made — in   various   forms). 

Practice  Act  §  260.— 14  C.  257,  264  (construed  as  inapplicable) ;  17 
C.  589,  591,  592  (construed);  22  C.  255,  261  (construed);  27  C.  603, 
606  (construed);  29  C.  19,  20  (construed);  29  C.  253,  255  (construed); 
36  C.  28,  40,  42,  48,  51,  52,  56,  59,  63  (construed);  57  C.  480,  483  (con- 
strued); 76  C.  177,  180,  18  P.  262  (cited);  144  C.  19,  32.  33,  77  P.  712 
(mortgage  is  not  a  conveyance). 

As  to  conveyance  deemed  a  mortgage,  see  Kerr's  Cyc.  C.  C. 
§§  2924,  2925  and  notes. 

As  to  mortgage  not  entitling  mortgagee  to  possession,  see  Kerr's 
Cyc.  C.  C.  §  2927  and  note. 

As  to  transfer  made  sub.iect  to  defeasance,  see  Kerr's  Cyc.  C.  C. 
§  2925  and  note. 

As  to  transfer,  when  mortgage  and  when  pledge,  st-e  Kerr's 
Cyc.  C.  C.   §  2924  and  note. 

As  to  what  mortgage  is  lien  upon,  see  Kerr's  Cyc.  C.  C.  §  2926 
and  note. 
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oh.  III.  I  INJUNCTION— DAMAGES.    ETC.  S§  745-747 

S745.  WHEA  COIJKT  MAY  GRANT  INJUNCTION; 
DURING  FOKECLOSURE,  AFTER  SALE  ON  EXECUTION, 
BEFORE  CONVEYANCE.  The  court  may,  by  injunction,  on 
good  cause  sliown,  restrain  tlie  party  in  possession  from  doing 
any  act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  before 
a  conveyance. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  261  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see  history, 
§  5   ante. 

Praetioe  Act  §  2C1.— 58  C.  356  (cited) ;  80  C.  490,  497,  22  P.  227 
(referred  to). 

As  to  executions  and  sales  Uiei-funder,  .see  Kerr's  Cyc.  C.  C  P. 
§  694  et  seq.  and  notes. 

As  to  foreclosure  of  mortgage,  see  Kerr's  Cyc.  C.  C.  I'.  §  726  and 
note. 

As  to  injunctions  and  general  practice  concerning  same,  see  Kerr's 
Cyc.  C.  C.  P.  §§  525-533  and  notes. 

As  to  receivers,  and  appointment  thereof,  see  Kerr's  Cyc.  C.  C.  P. 
§  564  subd.  2  and  note. 

As  to  waste,  generally,  see  Kerr's  Cyc.  C.  C.  §  2929  and  note. 

§  746.  DAMAGES  MAY  BE  RECOVERED  FOB  INJURY  TO 
THE  POSSESSION  AFTER  SALE  AND  BEFORE  DELIVERY 
OF  POSSESSION.  When  real  property  has  been  sold  on 
execution,  the  purchaser  thereof,  or  any  person  who  may 
have  succeeded  to  his  interest,  may,  after  his  estate  becomes 
absolute,  recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale,  and  before  possession  is  de- 
livered under  the  conveyance. 

Ili.story:  Enacted  March  11,  1872,  re-enactment  of  §  262  Prac- 
tice  Act. 

58  C.  356  (cited). 

As  to  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P.  §  409  and  note. 
As  to  waste  by  person  whose  interest  i.s  siihjeit  to  lii-n  of  ntort- 
gage,  see  Kerr's  Cyc.  C.  C.  §  2929  and  note. 

§747.  ACTION  NOT  TO  BE  PREJUDICED  BY  ALIEN.V- 
TION,  PENDIN(i  SUIT.     An  action  for  the  recovery  of  real 
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property  against  a  person  in  possession  cannot  be  prejudiced 
by  any  alienation  made  by  such  person,  either  before  or 
after  the  commencement  of  the  action. 

History:  Enacted  March  11,  1S72,  re-enactment  of  §263  Prac- 
tice   Act. 

Code  section. — 58  C.    3.56    (cited). 

Praottoe  Act   §263. — 71  C.  470,  476,  12  P.  480  (referred  to). 

As  to  filing  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P.  §  409  and  note. 

§  748.  MIMNG  CLAIMS,  ACTIONS  CONCERNING  TO  BE 
GOVERNED  BY  LOCAL  RULES.  In  actions  respecting  min- 
ing claims,  proof  must  be  admitted  of  the  customs,  usages, 
or  regulations  established  and  in  force  at  the  bar  or  diggings 
embracing  such  claim;  and  such  customs,  usages,  or  regu- 
lations, when  not  in  conflict  with  the  laws  of  this  state,  must 
govern  the  decision  of  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  621  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  section,— 58  C.  356  (cited);  G9  C.  255,  383,  10  P.  674  (con- 
strued). 

Practice  Act  §  021.— 5  C.  97,  98,  99,  100,  101,  102,  63  A.  D.  87  (con- 
strued); 26  C.  263,  271,  272  (construed);  26  C.  527,  533,  534  (con- 
strued); 31  C.  387,  391,  392,  393  (construed):  42  C.  626,  628  (applied): 
69  C.  255,  383,  10  P.  674  (cited). 

As  to  mining  claims  in  their  various  phases,  and  tlie  various 
kinds  of  mining  claims  and  the  working  and  incidents  tliereof,  see 
Martin's   Minin^ir  Ija>v  :iud   I^and  Office  Procedure,  passim. 

§  749.  HOW  SERVICE  MAY  BE  MADE  IN  ACTION  RE- 
LATING TO  REAL  PROPERTY   (repealed). 

History:  Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p. 
278.  This  section  is  not  superseded  by  Act  March  23,  1901,  and 
amendment,  given  in  the  following  section.  See  governing  prin- 
ciple in  Ex  parte  PLuffln,  119  Cal.  487,  51  Pac.  Rep.  862:  repealed 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  686,  Kerr's  Stats,  and 
Amdts.    1906-7,   p.    460. 

115  C.  266,  276,  47  P.  37,  37  L.  626  (referred  to);  150  C.  289.  314, 
88  P.  356,  8  L.  N.  S.  692  (cited  in  discussing  act  to  estalslish  land 
titles);  150  C.  647,  648,  649,  89  P.  615  (what  is  a  cause  of  action 
under  §  fss  and  not  under  §§  749-751). 
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Ch.  111.]  ADVERSE   CLAIM— NOTICE.  !>§  749 ta],75(l 

§749[a].  DETEKAII NATION  OF  ADVEKSE  ( LAIM  TO 
KEAL  ritOPEKTY;  LWKNOWN  OW>Elt.  An  action  may  be 
brought  to  determine  the  adverse  claims  to  and  clouds  upon 
title  to  real  property  by  a  person  who,  by  himself  or  by 
himself  and  his  predecessors  in  interest,  has  been  in  the 
actual,  exclusive  and  adverse  possession  of  such  property 
continuously  for  twenty  years  prior  to  the  filing  of  the  com- 
plaint, claiming  to  own  the  same  in  fee  against  the  whole 
world,  and  who  has  paid  all  taxes  of  every  kind  levied  or 
assessed  against  the  property  during  the  period  of  five  years 
continuously  next  preceding  the  filing  of  the  complaint. 

[Coiniiieiicemeiit  of  action — Verified  complaint,  contents.] 
Said  action  shall  be  commenced  by  the  filing  of  a  verified 
complaint  averring  the  matters  above  enumerated.  The  said 
complaint  may  include  as  defendants  in  such  action,  in  addi- 
tion to  such  persons  as  appear  of  record  to  have,  all  other 
persons  who  are  known  to  the  plaintiff  to  have,  some  claim 
or  cloud  on  the  lands  described  in  the  complaint  adverse  to 
plaintiff's  ownership,  or  other  persons  unknown  claiming  any 
right,  interest  or  lien  in  such  lands,  or  cloud  upon  the  title 
of  plaintiff  thereto,  and  the  plaintiff  may  describe  such  un- 
known defendants  in  the  complaint  as  follows:  "also  all 
other  persons  unknown,  claiming  any  right,  title,  estate,  lien 
or  interest  in  the  real  property  described  in  the  complaint 
adverse  to  plaintiff's  ownership,  or  any  cloud  upon  plaintiff's 
title  thereto." 

[Notice  of  pendencj  of  action — ^Vhen  to  be  filed  and  con- 
tents.] Within  ten  days  after  the  filing  of  the  complaint, 
plaintiff  shall  file,  or  cause  to  be  filed,  in  the  office  of  the 
county  recorder  of  the  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  containing  the  matters 
required  by  section  four  hundred  and  nine  of  this  code. 

HiNtory:  Enacted  March  23.  1901,  Stats,  and  Amdts.  1!UI0-1. 
p.  r.79;  amended  March  9,  1903.  Stats,  and  Amdts.  1903,  p.  104. 
This  enactment  and  amendment  do  not  supersede  the  preceding 
section.     Soo  momoiMndnm   in   liislory.  S  749. 

S7r>0.     NOTICE  TO   UNKNOWN   OWNEHS,  lUJW    SEKVEO. 

Within  one  year  after  the  filing  of  the  complaint,  as  required 
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by  the  preceding  section,  a  summons  must  be  issued,  which 
shall  contain  the  matters  required  by  section  four  hundred 
and  seven  of  this  code,  and  in  addition  a  description  of  the 
property  and  a  statement  of  the  object  of  the  action.  In 
said  summons  the  said  unknown  defendants  shall  be  desig- 
nated as  in  the  complaint.  Within  thirty  days  after  the  issu- 
ance of  the  summons,  the  plaintiff  shall  post  or  cause  to 
be  posted  a  copy  thereof  in  a  conspicuous  place  on  the 
property. 

[Resident  defendants,  to  be  served,  when.]  All  defendants 
residing  in  the  state  of  California,  whose  place  of  residence 
is  known  to  the  plaintiff,  shall  be  served  personally. 

[Affidavit  of  service — Contents.]  After  service  on  all  such 
defendants  has  been  made,  the  plaintiff,  or  his  agent,  or 
attorney,  shall  make  and  file  an  affidavit  wherein  there  shall 
be  stated  the  names  of  the  defendants  who  have  been  served 
personally,  the  names  of  the  defendants  who  reside  out  of 
the  state  and  their  places  of  residence,  if  known  to  the 
plaintiff,  and  the  names  of  the  defendants  residing  in  or 
out  of  the  state  whose  place  of  residence  is  unknown  to  the 
plaintiff, 

[Service  on  non-resident  defendants — Order]  and  thereupon 
the  court  or  a  judge  thereof  shall  make  an  order  directing 
the  said  summons  to  be  served  upon  the  defendants  residing 
out  of  the  state,  whose  place  of  residence  is  known  to  the 
plaintiff  and  upon  the  defendants  residing  in  or  out  of  the 
state,  whose  place  of  residence  is  unknown  to  the  plaintiff, 
and  upon  all  the  unknown  defendants  as  stated  in  the  com- 
plaint and  summons,  by  publication  in  some  newspaper  of 
general  circulation  printed  and  published  in  the  county  where 
the  property  is  situated,  and  if  there  be  no  such  paper  in 
such  county,  then  in  some  adjoining  county,  to  be  designated 
by  the  court  or  judge  thereof,  which  publication  shall  be 
for  once  a  week  for  two  successive  months. 

[Mailing  copy  of  summons,  etc.,  to  non-resident  defendants.] 
A  copy  of  the  summons  and  complaint,  within  ten  days  after 
the  making  of  said  order,  properly  addressed  and  with  the 
postage   thereon   fully   prepaid,   shall   be   mailed   to   each   of 
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the  defendants  who  reside  out  of  the  state,  at  their  place 
of  residence,  if  known,  and  also  to  the  defendants  residing  in 
or  out  of  the  state  whose  place  of  residence  is  unknown  to 
plaintiff,  addressed  to  them  at  the  county  seat  of  the  county 
where  the  action  is  commenced. 

j\ll  siicli  iiiikiKnvii  persons  so  served  shall  have  the  same 
rights  as  are  provided  by  law  in  cases  of  all  other  defend- 
ants named,  upon  whom  service  is  made  by  publication,  or 
personally,  and  the  action  shall  proceed  against  such  unknown 
persons  in  the  same  manner  as  against  the  defendants  who 
are  named  upon  whom  service  is  made  by  ])ublication  or  i)er- 
sonally    and    with    like   effect ;    and 

Any  such  unknown  person  who  has  or  claims  to  have  any 
right,  title,  estate,  lien  or  interest  in  the  said  property,  or 
cloud  on  the  title  thereto,  adverse  to  plaintiff,  at  the  time  of 
the  commencement  of  the  action,  who  has  been  duly  served 
as  aforesaid,  and  any  one  claiming  under  him,  shall  be  con- 
cluded by  the  judgment  in  such  action  as  effectually  as  if 
the  action  was  brought  against  the  said  person  by  his  or 
her  name  and  personal  service  of  process  was  obtained,  not- 
withstanding any  such  unknown  person  may  be  under  legal 
disability.  Service  shall  be  deemed  eom]>lete  upon  the  com- 
pletion of  the  publication. 

History:  Knacted  March  23,  1901,  Stat.'?,  and  Amdts.  1900-1, 
p.  .')79;  amended  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  105. 

ir.O  C.  2S9,  314,  88  P.  356,  8  T..  N.  S.  092  (cited  in  discus.sinK  act 
to  establish  land  titles);  150  C.  647,  G48,  649,  89  P.  615  (what  is  not 
a  cHLise  of  action). 

§  751.  JUDGMENT  TO  BE  IN  ACCORDANCE  WITJI  EVI- 
DENCE. When  the  summons  has  been  served  as  provided 
in  the  preceding  section  and  the  time  for  answering  has 
expired,  the  court  shall  proceed  to  hear  the  case  as  in  other 
cases  and  shall  have  jurisdiction  to  examine  into  and  deter- 
mine the  legality  of  plaintiff's  title  and  of  the  title  and  claim 
of  all  the  defendants  and  of  all  unknown  persons,  and  to  that 
end  must  not  enter  any  judgment  by  default,  but  must  in  all 
cases  require  evidence  of  plaintiff's  title  and  possession  and 
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hear  such  evidence  as  may  be  offered  respecting  the  claims 
and  title  of  any  of  the  defendants  and  must  thereafter  direct 
judgment  to  be  entered  in  accordance  with  the  evidence  and 
the  law. 

[Proof  of  jservife  before  hearing — Judgment.]  The  court 
before  proceeding  to  hear  the  case  must  require  proof  to  be 
made  that  the  summons  has  been  served  and  posted  as  here- 
inbefore directed  and  that  the  required  notice  of  pendency  of 
action  has  been  filed.  The  judgment  after  it  has  become  final 
is  conclusive  against  all  the  persons  named  in  the  summons 
and  complaint  who  have  been  served  and  against  all  unknown 
persons  as  stated  in  the  complaint  and  summons  who  have 
been  served  by  publication,  but  shall  not  be  conclusive  against 
the  state  of  California  or  the  United  States. 

Said  judgment  sliall  have  the  effect  of  a  judgment  in  rem 
except  as  against  the  state  of  California  and  the  United 
States;  and  provided  further,  that  the  said  judgment  shall 
not  bind  or  be  conclusive  against  any  person  claiming  any 
estate,  title,  right,  possession  or  lien  to  the  property  under 
the  plaintiff  or  his  predecessors  in  interest,  which  claim,  lien, 
estate  or  right  of  possession  has  arisen  or  been  created  by 
the  plaintiff  or  his  predecessors  in  interest  within  twenty 
years  prior  to  the  filing  of  the  complaint. 

[Remedy  cumulative.]  The  remedy  provided  in  this  and 
the  two  preceding  sections  shall  be  construed  as  cumulative 
and  not  exclusive  of  any  other  remedy,  form  or  right  of  action 
or  proceeding  now  allowed  by  law. 

History:  Enacted  March  23.  1901,  Stats,  and  Amdts.  1900-1, 
p.  579;  amended  March  9,  1903,  Stats,  and  Amdts.   1903.  p.   106. 

See  Kerr's  Cyc.  C.  C.  P.  for  70  pars,  annotation. 

150  C.  289,  314,  88  P.  356,  8  L.  N.  S.  692  (oiterl  in  discussing  act 
to  establish  land  titles) :  150  C.  647.  C4S,  649.  S9  P.  615  fwhat  is  not 
a  cause  of  action). 
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CHAPTER    IV. 

ACTIONS   FOR  THE  PARTITION   OF  RKAL  PROPERTY. 

[As   to    the   procedure   in    chancery    in    actions    of    partition, 
see  introductory  note  to  this  chapter  Kerr's  Cyc.  C.  C.  P.] 

§  752.     Who  may  hrlng  actions  for  partition. 

§  753.     Interests  of  all  parties  must  be  set  forth  in  the  complaint. 

§  754.     Lienholders  not  of  record  need  not  be  made  parties. 

§  755.     Plaintiff  must  file  notice  of  lis  pendens. 

§  756.     Summons   must   be   directed  to   all    persons    interested   in 

the  property. 
§  757.     Unknown  parties  may  be  served  by  publication. 
§  758.     Answer  of  defendants,  what  to  contain. 
§  759.     The  rights  of  all  parties  may  be  ascertained  in  the  action. 
S  760.     Partial   partition. 
§  761.     Lienholders     must     be    made    parties,     or     a     referee    be 

appointed  to  ascertain  their  riglits. 
§  76L'.     Lienholders  must  be  notified  to  appear  before  the  referee 

appointed. 
§  763.     The    court    may    order    a    sale    or    partition    and    appoint 

referees  therefor. 
§  764.     Partition   must  be   made   according    to   tlie   rights   of   the 

parties,  as  determined  by  tlie  court. 
§  765.     Referees  must  make  a  report  of  tiieir  proceedings. 
S  766.     The    court    may    set    aside    or    confirm    report,    and    enter 

judgment   thereon.      Upon   whom   judgment  to   be   con- 
clusive. 
§  767.     Judgment   not   to   affect    tenants   for   years   to   the    whole 

property. 
§  768.     Expenses    of    partition    must    be    apportioned    among    the 

parties. 
§  769.     A  lien  on  an  undivided  interest  of  any  party  is  a  cliarge 

only  on  the  share  assigned  to  sucli  party. 
§  770.     Estate  for  life   or  years   may  be  set  off  in   a   part  of  tlie 

property  not  sold,  wlien  not  all  sold. 
S  771.     Application  of  proceeds  of  sale  of  encumbered  property. 
§  772.     Party   holding   oilier   securities   may   be   required    first   to 

exhaust  them. 
S  773.     Proceeds  of  sale,  disposition  of. 
§  774.     When    paid    into    court   the   cause   may   be    continued    for 

the  determination  of  the  claims  of  the  parties. 
§  77.^).     Sales  by  referees  must  be  at  public  auction.     [At  private 

sale  when.] 
§  776.     The  court  must  direct  the  torms  of  sale  or  credit. 
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§  777.     Referees  may  take  securities  for  purchase  money. 

§  778.  Tenants  whose  estate  has  been  sold  shall  receive  com- 
pensation. 

§  779.     The  court  may  fix  such   compensation. 

§  780.     The  court  must  protect  tenants  unknown. 

§  781.  The  court  must  ascertain  and  secure  the  value  of  future, 
contingent  or  vested  interests. 

§  7S2.  Terms  of  sale  must  be  made  known  at  the  time.  Lots 
must  be  sold  separately. 

§  783.     Who  may  not  be  purchasers. 

S  784.     Referees   must   make   a   report   of   the   sale   to    the   court. 

§  785.     If  confirmed,   conveyances  may  be  inade. 

§  78G.     Proceeding'  if  a  lienholder  become  a  purchaser. 

S  787.  Conveyances  must  be  recorded,  and  will  be  a  bar  against 
parties. 

§  788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be 
invested  for  their  benefit. 

§  789.  Investment  must  be  made  in  the  name  of  the  clerk  of 
the  county. 

§  790.  When  the  interests  of  the  parties  are  ascertained,  se- 
curities must  be  taken  in  their  names. 

§  791.     Duties   of   the   clerk   making  investments. 

§  792.  When  unequal  partition  is  ordered,  compensation  may 
be  adjudged  in  certain  cases. 

§  793.     The  share  of  an  infant  may  be  paid  to  his  guardian. 

§  794.  The  guardian  of  an  insane  person  may  receive  the  pro- 
ceeds of  such  party's  interest. 

§  795.  A  guardian  may  consent  to  partition  without  action,  and 
execute  release   (repealed). 

§  796.     Costs  of  partition  a  lien  upon  shares  of  parceners. 

§  797.  The  court,  by  consent,  may  appoint  single  referee 
(repealed). 

§  798.     Apportionment  of  counsel  fees  and  expenses. 

§  799.  Abstract  of  title  in  action  for  partition,  cost  of  allowed, 
when. 

§  800.     Same.     How  made  and  verified. 

§  801.     Interest  allowed  on  disbursements,  when. 


§752.    WHO    MAT    BRING    ACTIONS    FOR    PARTITION. 

When  several  cotenants  hold  and  are  in  possession  of  real 
property  as  parceners,  joint  tenants,  or  tenants  in  common, 
in  w'hich  one  or  more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  lives,  or  for  years,  an  action  may  be  brought 
by  one  or  more  of  such  persons  for  a  partition  thereof,  accord- 
ing to  the  respective  rights  of  the  persons  interested  tlierein, 
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and  for  a  sale  of  such  property,  or  a  part  thereof,  if  it  appear 
that  a  partition  cannot  be  made  without  great  prejudice  to 
the  owners. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  264  Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amended 
by  Code  Commission,  Act  IMarch  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  160,  act  lield  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  43  pars,  annotation. 

Code  section.— 53  C.  24,  25,  26  (referred  to);  58  C.  590,  592,  59:!, 
594  (construed);  64  C.  529,  614,  2  P.  418  (cited);  65  C.  46,  47,  2  P. 
880,  881  (applied);  84  C.  409,  415,  418.  24  P.  164,  166  (cited);  86  C. 
500,  526,  527,  530,  24  P.  172,  180,  181,  25  P.  64  (applied);  31  P.  930,  931 
(sale  may  be  ordered  when);  106  C.  682,  686,  48  A.  S.  268,  39  P.  1078 
(construed);  126  C.  482,  483,  58  P.  908  (construed);  141  C.  382,  385.  74 
P.  1046  (who  is  not  necessary  party  to  partition  suit);  144  C.  19.  29, 
77  P.  712  (applied);  145  C.  157,  164.  78  P.  544  (construed);  150  C.  392, 
393,  88  P.  1090  (applied). 

Practice  Act  §364.-26  C.  69,  7S  (applied);  27  C.  330,  331,  333. 
336,  87  A.  D.  81  (referred  to);  35  C.  576,  586,  587,  95  A.  D.  139  (con- 
strued). 

As  to  apportionment  of  dominant  tenement,  see  Kerr's  C.vc.  C.  C 
§  807  et  seq.  and  notes. 

As  to  arbitration  in  case  of  partition,  see  Kerr's  Cyc.  C.  C.  P. 
§  1281  and  note. 

As  to  certain  disabilities  e.Kcluded  from  time  to  commence  action, 
see  Kerr's  Cyc.  C.  C.  P.  §  328  and  note. 

As  to  effect  of  death  of  party  on  .i^id^ment,  .see  Kerr's  Cyc.  C.  C. 
P.  §§  763,  766  and  notes. 

As  to  parties  plaintiff  in  pailition. — See  3S  Cent.  Dis.  <ol.  135. 
S§  115-117. 

As  to  partial  partition,  see  Kerr's  Cyc.  C.  C.   P.   S  760  and  note. 

That  partition  must  be  according  to  rights  of  parties  as  deter- 
mined by  court,  see  Kerr's  Cyc.  C.  C.  P.  §  764  and  note. 

As  to  partition  of  contingent  interest,  see  Kerr's  Cyc.  C.  C.  P. 
§  781  and  note. 

As  to  partition  of  estates  of  decedents,  see  Kerr's  Cyc.  »'.  C  1'. 
§§  1675-1686  and  notes. 

As  to  partition  of  mines,  see  9  A.  S.  884. 

As  to  partition  of  probate  homestead  and  of  liomestca.l  afl«  i 
death  of  one  spouse,  see  Kerr's  Cyc.  C.  C.  P.  §§  1465.  14GS.  1  IT  I  and 
notes. 

As  to  partition  of  water-rights,  see  26  L.  284. 

As  to  possession  of  administrators  or  executor.-^  lor  iniipnsc  of 
partition,  see  Kerr's  Cyc.  C.  C.  P.  §  1581  and  note. 
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As  to  service  of  notice  to  appear  on  non-residents  claiminK  lien, 
see  Kerr's  Cyc.  C.  C.  P.  §  764  and  note. 

As  to  title  by  occupancy,  see  Kerr's  Cyc.  C.  C.   §  1007  and  note. 

As  to  venue  of  action,  see  Kerr's  Cyc.  C.  C.  P.  §  392  and  note. 

As  to  when  contingent  or  future  estates  are  subject  to  partition, 
see  32  A.  S.  778. 

As  to  who  may  compel  partition,  see  67  A.  D.  703;  37  Cent.  Dig. 
col.  102,  §§  83-86. 

That  purchasers  not  of  record  need  not  be  made  parties,  see  Kerr's 
Cyc.  C.  C.  P.  §  754  and  note. 

§753.  INTEREST  OF  ALL  PARTIES  MUST  BE  SET 
FORTH  IN  THE  COMPLAINT.  The  interests  of  all  persons 
in  the  property,  whether  such  persons  are  known  or  unknown, 
must  be  set  forth  in  the  complaint,  as  far  as  known  to  the 
plaintiff;  and  if  one  or  more  of  the  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties,  is  unknown  to  the 
plaintiff,  or  is  uncertain  or  contingent,  or  the  ownership  of 
the  inheritance  depends  upon  an  executory  devise,  or  the 
remainder  is  a  contingent  remainder,  so  that  such  parties 
cannot  be  named,  that  fact  must  be  set  forth  in  the  com- 
plaint. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  265  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  160;  amended  March  19,  1907,  Stats,  and 
Amdts.   1907,  p.   603,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  seotion.— 48  C.  394  (applied) ;  64  C.  529,  614,  2  P.  418  (con- 
strued with  other  sections);  130  C.  500,  501,  62  P.  828  (cited);  69  P. 
228,  230  (applied);  137  C.  420,  426,  70  P.  299  (referred  to);  139  C. 
169,  172  (erroneously  cited  for  §  473);  72  P.  913,  914  (correct  citation); 
141  C.  382,  385,  74  P.  1046  (cited);  144  C.  19,  29,  77  P.  712  (cited). 

Practice  Act  §  265. — 27  C.  329,  331,  336,  87  A.  D.  81  (construed) ; 
32  C.  290,  294,  295  (construed);  35  C.  576,  590,  95  A.  D.  139  (cited). 

As  to  abstract  of  title  procured  before  action,  see  Kerr's  Cyc. 
C.  C.  P.  §  759  and  note. 

As  to  complaint,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  426  and 
note;  §754;  37  Cent.  Dig.  col.  163,  §§  148-157. 

As   to  notice  of   lis   pendens,   generally,   see  Kerr's   C.vc.    C.    C.    P. 
'  §  409  and  note. 

As  to  parties  defendant  whose  names  are  unknown,  see  Kerr's 
Cyc.  C.  C.  P.  §  474  and  note. 
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As  to  parties  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  §§  384-3S7  and 
notes. 

As  to  rights  of  all  parties  known  or  unknown  to  be  ascertained 
in  this  action,  see  Kerr's  Cyc.  C.  C.  P.   §  759  and  note. 


§  754.  LIENIIOLDERS  NOT  OF  RECORD  >EED  NOT  BE 
MADE  PARTIES.  No  person  having  a  conveyance  of  or  claim- 
ing a  lien  on  the  property,  or  some  part  of  it,  need  be  made 
a  party  to  the  action,  unless  such  conveyance  or  lien  appear 
of  record. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  266  Prac- 
tice Act. 

.■53  C.  38,  39  (referred  to);  58  C.  356  (cited);  141  C.  382,  385, 
74  P.  1046    (who   is  not  necessary  party  to  partition  suit). 

§755.  PLAINTIFF  MIST  FILE  NOTICE  OF  LIS  PEX- 
DENS.  Immediately  after  filing  the  complaint  in  the  supe- 
rior court,  the  plaintiff  must  record  in  the  office  of  the 
recorder  of  the  county  or  of  the  several  counties  in  which 
the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties  so  far  as  known, 
the  object  of  the  action,  and  a  description  of  the  property  to 
be  affected  thereby.  From  the  time  of  filing  such  notice  for 
record  all  persons  shall  be  deemed  to  have  notice  of  the 
pendency  of  the  action. 

IliMtory:  Enacted  March  11,  1872,  re-enactment  of  §  267  Prac- 
tice Act;  amended  March  24,  1874,  Code  Anidts.  1873-4,  p.  325; 
March  10,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  106  C.  682,  688.  46  A.  S.  268,  39  P.  1078  (applied). 

As  to  filing  lis  pendens,  see  Kerr's  Cyc.  C.  C.  P.  §  409  and  note. 

8  756.  SUMMONS  MUST  BE  DIRECTED  TO  ALL  PER- 
SONS INTERESTED  IN  THE  I'ROPERTV.  The  summons 
must  contain  a  description  of  the  property  sought  to  be  )>ar- 
titioned.  and  must  be  directed  to  all  of  the  per.sons  named  as 
defendants  in  the  complaint,  and  when  it  shows  that  some 
person  has  or  claims  an  interest  in  or  lien  upon  the  property 
Kerr's  C.  C.  P.— 39  609 
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whose  name  is  unknown  to  the  plaintiff,  the  summons  must 
also  be  directed  to  all  persons  unknown  who  have  or  claim 
any  interest  in  or  lien  upon  the  property. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  268  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  160,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  460. 

Code  section.— 53  C.  362,  371  (cited);  58  C.  356  (cited);  58  C.  590, 
594   (construed). 

Practice  Act  §268.-35  C.  576,  592,  95  A.   D.  139  (cited). 

As  to  summons,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  405  et 
seq.   and  notes. 

Same — Contents  of. — See  Kerr's  Cyc.  C.  C.  P.  §  407  and  note. 

§  757.  UNKNOWN  PARTIES  MAY  BE  SERVED  BY  PUB- 
LK'ATION.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  state,  or 
cannot  be  found  therein,  and  such  fact  is  made  to  appear  hy 
affidavit,  the  summons  may  be  served  on  such  absent  or 
unknown  party  by  publication,  as  in  other  cases.  When  pub- 
lication is  made,  the  summons,  as  published,  must  be  accom- 
panied by  a  brief  destription  of  the  property  which  is  the 
subject  of  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  269  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  publication  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §§  412, 
413  and  notes. 

As  to  service  on  non-resident,  see  Kerr's  Cyc.  C.  C.  P.  §§  413,  749 
and  notes. 

§  758.     ANSWER  OF  DEFENDANTS,  WHAT  TO  CONTAIN. 

If  the  defendant  fails  to  answer  within  the  time  allowed  by 
law,  he  is  deemed  to  admit  and  adopt  the  allegations  of  the 
complaint.  Otherwise,  he  must  controvert  such  of  the  alle- 
gations of  the  complaint  as  he  does  not  wish  to  be  taken  as 
admitted,  and  must  set  forth  his  estate  or  interest  in  the 
property,  and  if  he  claims  a  lien  thereon  must  state  the  date 
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and  character  of  the  lien  and  the  amount  remaining  due,  and 
whether  he  has  any  additional  security  therefor,  and  if  so, 
its  nature  and  extent,  and  if  he  fails  to  disclose  such  addi- 
tional security,  he  must  be  deemed  to  have  waived  his  lien 
on  the  property  to  l)e  partitioned. 

Hi.Htory:  Enacted  March  11,  1872,  re-eiiacUiieiii  oi  s  -TO  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  161,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  604,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  S  pars,  annotation. 

Code  seetion.^ — 53  C.  362,  371  (construed  with  otlier  sections) ;  58 
C.  356  (cited);  5S  C.  590,  595  (cited);  117  C.  673,  675,  49  P.  1046 
(referred  to);  144  C.  19,  28,  69  P.  228,  77  P.  712  (construed);  144  C. 
757,  761,  78  P.  268  (cited). 

Practice  Act  §  270. — 1  C.  199  (referred  to) ;  27  C.  329,  330,  336, 
S7  A.  D.  81  (construed);  32  C.  290,  295  (applied). 

§  759.  THE  RIGHTS  OF  ALL  PARTIES  MAT  BE  ASCER- 
T.4I1VEI)  IN  THE  ACTION.  The  rights  of  the  several  parties, 
plaintiff  as  well  as  defendant,  may  be  put  in  issue,  tried,  and 
determined  in  such  action;  and  ■when  a  sale  of  the  premises 
is  necessary,  the  title  must  he  ascertained  hj  proof  to  the 
satisfaction  of  the  court  before  the  sale  can  be  ordered; 
e.xcept  that  where  there  are  several  unknown  persons  having 
an  interest  in  the  property,  their  rights  may  be  considered 
together  in  the  action,  and  not  as  between  themselves. 

HiHtory:  En.icted  March  11,  1872,  re-enactment  of  §  271  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdls.  1900-1,  p.  161,  act  held  unconstitutional,  see  history, 
S  5  ante:  amended  I^Iarcli  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  i906-7,  p.  460. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Code  Ncetion. — 48  C.  394,  395  (cited);  58  C.  590,  593  (applied): 
64  C.  529,  609,  612,  614,  618,  629,  2  P.  418.  472,  474.  476,  479  (cited) ; 
116  C.  427,  433,  434,  58  A.  S.  188,  48  P.  481  (construed  with  J  774); 
144  C.  19,  29,  69  P.  228,  77  P.  712  (cited);  144  C.  757,  701,  78  P.  268 
(applied). 

PracUce  .Vet  §271. — 1  C.  181,  182  (two  ways  stat^>d  for  presenting 
proceedings   at   trial    for   review);    2   C.    161    (construoil) ;    27    C.    329, 
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335,  87  A.  D.  81  (construed);  32  C.  289,  294  (cited);  58  C.  590,  593 
(applied);  144  C.  19,  29,  69  P.  228,  77  P.  712  (cited);  144  C.  757,  761, 
78  P.  268   (applied). 

As  to  parties  defendant  in  general,  see  Kerr's  Cyo.  C.  C.  P.  §§  3S1- 
384  and  notes;  Kerr's  Cyc.  C.  C.  P.  §  761  and  note. 

As  to  power  of  court  to  affirm  or  set  aside  report  and  judgment, 
see  Kerr's  Cyc.  C.  C.  P.  §  7C6  and  note. 

As  to  requisites  of  report  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  §  784 
and  note. 

That  lienholders  must  be  made  parties,  or  referee  appointed  to 
determine  their  rights,  see  Kerr's  Cyc.  C.  C.  P.  §  761  and  note. 

§  760.  PAKTIAL  PARTITION.  Whenever  from  any  cause 
it  is,  in  the  opinion  of  the  court,  impracticable  or  highly 
inconvenient  to  make  a  complete  partition,  in  the  first  instance, 
among  all  the  parties  in  interest,  the  court  may  first  ascer- 
tain and  determine  the  shares  or  interest  respectively  held 
by  the  original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were  the 
parties,  and  sole  parties,  in  interest,  and  the  only  parties  to 
the  action,  and  thereafter  may  proceed  in  like  manner  to 
adjudge  and  make  partition  separately  of  each  share  or  por- 
tion so  ascertained  and  allotted  as  between  those  claiming 
under  the  original  tenant  to  whom  the  same  shall  have  been 
so  set  apart,  or  may  allow  them  to  remain  tenants  in  com- 
mon thereof,  as  they  may  desire. 

History;  Enacted  March  11,  1872,  takes  place  of  §  272  Prac- 
tice Act  which  provided  for  production  at  hearing  of  certificate 
of  recorder  as  to   outstanding  liens. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pai's.  annotation. 

Code  section.— 64  C.  529,  609,  610,  612,  627,  630,  631,  632,  2  P.  418, 
471,  472,  474  (construed);  80  C.  490,  497,  22  P.  227,  229  (referred 
to);  90  C.  444,  482,  27  P.  356,  368  (referred  to). 

Practice  Act  §272. — 36  C.  112,  115  (referred  to). 

§761.  LIENHOLDERS  MUST  BE  MADE  PARTIES,  OR 
A  REFEREE  BE  APPOINTED  TO  ASCERTAIN  THEIR 
RIGHTS.  If  it  appears  to  the  court  that  there  are  outstand- 
ing liens  or  encumbrances  of  record  upon  such  real  prop- 
erty, or  any  part  thereof,  which  existed  and  were  of  record 
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at  the  time  of  the  commencement  of  the  action,  and  the 
persons  holding  such  liens  are  not  made  parties  to  the  action, 
the  court  must  [1]  either  order  such  persons  to  be  made 
parties  to  the  action,  by  an  amended  or  supplemental  com- 
plaint, or  [2]  appoint  a  referee  to  ascertain  whether  or  not 
[a]  such  liens  or  encumbrances  have  been  paid,  and  if  not 
■paid,  [b]  what  amount  remains  due  thereon,  and  [c]  their 
order  among  the  liens  or  encumbrances  severally  held  by 
such  persons  and  the  parties  to  the  action,  and  [d]  whether 
the  amount  remaining  due  thereon  has  been  secured  in  any 
manner,  and  if  secured,  [e]  the  nature  and  extent  of  the 
security. 

Histoo':  Enacted  March  11,  1872,  founded  on  §  273  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  IGl,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,   and  Amdts.   1906-7,  p.  461. 

64  C.  529,  612,  2  P.  418  (referred  to);  SO  C.  490,  500,  22  P.  227,  230 
(referred  to) ;  141  C.  382,  385,  74  P.  1046  (who  is  not  necessary  party 
to  partition  suit). 

As  to  acts  of  referees,  see  Kerr's  Cyc.  C.  C.  P.  §  1053  and  nottf. 

As  to  effect  of  referee's  findings,  see  Kerr's  Cyc.  C.  C.  P.  §  644 
and  note. 

As  to  lien  on  undivided  share  subject  to  costs,  see  post  §  769. 

As  to  lienholder  holding  other  security  to  first  exhaust  it.  see 
post  §  772. 

As  to  references  and  trials  by  referees,  in  general,  see  Kerr's 
Cyc.  C.  C.  P.  §§  638-645  and  notes. 

As  to  report  of  referees,  see  Kerr's  Cyc.  C.  C.  P.  §  643  and  note. 

That  lienholders  not  of  record  need  not  be  made  parties,  see 
ante  §  754. 

§  762.  LIENHOLDEKS  MUST  UK  NOTIFIED  TO  APFEAIi 
BEFORE  THE  REFEREE  APFOINTEI).  The  plaintiff  must 
cause  a  notice  to  be  served,  a  reasonable  time  previous  to 
the  day  for  appearance  before  the  referee  appointed  as  pro- 
vided in  the  last  section,  on  each  person  having  outstanding 
liens  of  record,  who  is  not  a  party  to  the  action,  to  appear 
before  the  referee  at  a  specified  time  and  place,  to  make 
proof,  by  his  own  affidavit  or  otherwise,  of  the  amount  due, 
or   to   become   due,   contingently   or   absolutely   thereon.     In 
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case  such  person  be  absent,  or  his  residence  be  unknown,  ser- 
vice may  be  made  by  publication  or  notice  to  his  agents,  under 
tlie  direction  of  tlie  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the  court, 
and  must  be  confirmed,  modified,  or  set  aside,  and  a  new 
reference  ordered,  as  the  justice  of  the  case  may  require. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  274  Prac- 
tice  Act. 

58  C.  356  (cited);  64  C.  529,  G12,  2  P.  418  (cited);  80  C.  490,  497, 
500,  22  P.  227,  230  (referred  to). 

As  to  lienholders  holding  otlier  security  to  first  exhaust  .tsame,  see 
post  §  772. 

§763.  THE  COURT  MAY  ORDER  A  SALE  OR  PARTI- 
TION AND  APPOINT  REFEREES  THEREFOR.  If  it  appears 
by  the  evidence,  whether  alleged  in  the  complaint  or  not,  that 
the  property  or  any  part  of  it  is  so  situated  that  partition 
cannot  be  made  without  great  prejudice  to  the  owners,  the 
court  may  order  the  sale  thereof;  otherwise,  upon  the. 
requisite  proofs  being  made,  it  must  order  a  partition  accord- 
ing to  the  respective  rights  of  the  parties  as  ascertained  by 
the  court,  and  appoint  three  referees  therefor,  and  must  desig- 
nate the  portion  to  remain  undivided  for  the  owners  whose 
interests  remain  unknown,  or  are  not  ascertained; 

[One  referee  instead  of  three,  ivhen]  or  the  court,  with  the 
consent  of  the  parties,  may  appoint  one  referee  instead  of 
three,  and  he,  when  thus  appointed,  has  all  the  powers  and 
may  perform  all  the  duties  required  of  three  referees. 

When  the  site  of  an  incorporated  city  or  town  is  included 

with  the  exterior  boundaries  of  the  property  to  be  partitioned, 
the  court  must  direct  the  referees  to  survey  and  appraise 
the  entire  property  to  be  partitioned  by  actual  lots  and  sub- 
divisions then  existing  in  the  actual  possession  of  the  sev- 
eral tenants  in  common,  exclusive  of  the  value  of  improve- 
ments thereon,  first  setting  apart  necessary  portions  of  the 
property  for  ways,  roads,  and  streets,  as  in  section  seven 
hundred  and  sixty-four  provided,  and  to  report  such  survey 
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and  separate  appraisement  on  each  lot  and  subdivision  to  the 
court. 

[Confiriiiing,  setting  aside,  etc.,  report  of  referees.]     The 

court  may  confirm,  change,  modify,  or  set  aside  the  report  in 
whole  or  in  part,  and  if  necessary  appoint  new  referees. 

[Proceedings    when    equitable    partition    cannot   be    had.] 

When,  after  the  final  confirmation  of  the  report  of  such  sur- 
vey and  appraisement,  it  appears  by  evidence  to  the  satisfac- 
tion of  the  court  that  an  equitable  partition  of  the  whole 
property  is  impracticable,  and  a  sale  of  the  site  of  such 
city  or  town,  or  any  portion  thereof,  will  be  for  the  best 
interests  of  the  owners  of  the  whole  property,  it  must  order 
a  sale  thereof; 

[Rigbt  of  tenants  in  common,  haying  made  improvements, 
to  purchase]  provided,  that  within  sixty  days  thereafter  any 
tenant  in  common,  or  tenants  in  common,  having  improve- 
ments erected  on  any  town  or  city  lot  or  subdivision  included 
in  such  order  of  sale,  shall  have  the  prior  right  to  purchase 
the  same  at  such  appraised  valuation,  and  may  pay  into 
court  the  amount  so  appraised  as  the  value  thereof,  and  upon 
such  payment  the  title  shall  vest  in  such  purchaser  or  pur- 
chasers, and'  the  court  shall  cause  to  be  executed  by  such 
referees  a  deed  for  such  lot  or  subdivision  in  fee  and  in 
severalty  to  such  purchaser  or  purchasers;  such  further  pro- 
ceedings shall  then  be  had  as  to  the  remainder  of  the  prop- 
erty, and  the  money  so  paid  to  the  court,  as  bj'  this  chapter 
provided. 

[Proceedings  Avlierc  any  of  the  parties  die,  become  insane, 
etc.]  If,  during  the  pendency  of  the  action,  any  of  the  par- 
ties die,  or  become  insane,  or  otherwise  incompetent,  the  pro- 
ceedings shall  not  for  that  cause  be  delayed  or  suspended,  but 
the  attorney  who  has  appeared  for  such  party  may  continue 
to  represent  such  interest;  and  in  case  any  such  party  has 
not  appeared  by  an  attorney,  the  court  must  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  successors 
in  interest,  shall  have  appeared  in  the  action;   and  an  attor- 
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ney  so  appointed  must  be  allowed  by  the  court  a  reasonable 
compensation  for  his  services,  which  may  be  taxed  as  costs 
against  the  share  or  interest  represented  by  such  attorney, 
and  may  be  adjudged  a  lien  thereon,  in  the  discretion  of  the 
court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  275  Prac- 
tice Act;  amended  April  12,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  60;  by  Code  Cominission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  161,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  605,  Kerr's 
Stats,   and  Amdts.   1906-7,  p.   461. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  section.— 59  C.  522,  532  (referred  to);  64  C.  529,  609,  612.  614, 
618,  629,  2  P.  418,  472,  474,  476,  479  (construed  with  §  759  and  §  764); 
67  C.  185,  201,  209,  7  P.  456,  635,  8  P.  709  (cited) ;  80  C.  490,  501,  22  P. 
227,  230  (construed  with  §797);  84  C.  409,  418,  24  P.  164.  166  (con- 
strued); 90  C.  444,  445,  455,  27  P.  356,  360  (referred  to);  106  C.  682,  683, 
46  A.  S.  268,  39  P.  1078,  (construed);  117,  C.  673,  680,  49  P.  1046 
(applied);  130  C.  181,  182,  62  P.  482  (construed);  137  C.  51,  56,  69  P. 
847  (cited) ;  54  F.  951,  961  (applied  to  olive  ranch — situation  of 
property,  not  circumstances  of  the  parties,  controls;  54  F.  963,  968 
(applied  without  citation — title,  possessory  in  part  and  the  rest 
undisputed). 

Practice  Act  §275.-27  C.  330,  335,  87  A.  D.  81  (applied);  32  C. 
290,  294  (applied). 

As  to  abstract  of  title  in  action  for  partition,  see  p5st  §  799. 

As  to  allowance  for  improvements  in  partition,  see  7  L.  731. 

As  to  apportionment  of  fees  of  referee,  see  post  §  768. 

As  to  appointment  of  single  referee  by  consent,  see  post  §  797. 

As  to  attorney's  fees,  see  post  §  796  and  note. 

As  to  compensation  of  parties  when  unequal  partition  ordered, 
see  post  §  792. 

As  to  encumbered  property,  application  of  proceeds  of  sale  of,  see 
post  §  771. 

As  to  estate  for  life  or  years,  set  off,  .see  post  §  770. 

As  to  expenses  of  previous  litigation  for  common  benefit  allowed, 
see  post  §  798. 

As  to  number  of  referees,  qualifications,  etc.,  see  Kerr's  Cyc. 
C.  C.  P.  §  640  and  note. 

As  to  partition  of  dominant  tenement,  see  Kerr's  Pocliet  C.  C. 
§  807. 

As  to  power  of  court  to  affirm,  modify,  or  set  aside  report  of 
referee,  see  Kerr's  Cyc.  C.  C.  P.  §  766  and  note. 

As  to  referee,  appointment  of,  see  Kerr's  Cyc.  C.  C.  P.  §  761  and 
post  §  797. 
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As  to  sale  or  credit,  court  must  direct  terms  of,  see  post  §  770. 

As  to  sale  to  be  at  auction,  see  post  §  775. 

As  to  sales  in  partition,  see  Kerr's  Cyc.  C.  C.  P.  §§  771-70:"  and 
notes. 

As  to  single  referee,  power  of,  see  post  §  797. 

As  to  tenants  for  years  to  whole  property,  judgment  not  to  affect, 
see  post  §  767. 

As  to  unequal  partition,  possession  may  be  adjudged  in  certain 
cases,  see  post  §  792. 


§  764.  rARTITlON  MUST  BE  MADE  ACCOKDIXJ  TO  THE 
RIOillTS  OF  THE  rARTIES,  AS  DETERMINED  BY  THE 
COURT.  In  making  partition,  the  referees  must  divide  the 
property,  and  allot  the  several  portions  thereof  to  the  respec- 
tive parties,  quality  and  quantity  relatively  considered,  accord- 
ing to  the  respective  rights  of  the  parties  as  determined  by 
the  court,  pursuant  to  the  provisions  of  this  chapter,  designat- 
ing the  several  portions  by  proper  landmarks,  and  may 
employ  a  surveyor  with  the  necessary  assistants  to  aid  them. 

[Setting  aside  for  road  or  street,  wlien.]  Before  making 
partition  or  sale,  the  referees  may,  whenever  it  will  be  for 
the  advantage  of  those  interested,  set  apart  a  portion  of  the 
property  for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  must  not  be  assigned  to  any  of  the  parties  or  sold,  but 
must  remain  an  open  and  public  way,  road,  or  street,  unless 
the  referees  shall  set  the  same  apart  as  a  private  way  for 
the  use  ol'  the  parties  interested,  or  some  of  them,  their  heirs 
and  assigns,  in  which  case  it  shall  remain  such  private  way. 
VVlieucver  tlie  referees  have  laid  out  on  any  tract  of  land  roads 
sufficient  in  the  judgment  of  said  referees  to  accommodate  the 
public  and  private  wants,  they  must  report  that  fact  to  the 
court,  and  upon  the  confirmation  of  their  report  all  other 
roads  on  said  tract  cease  to  be  i)ublic  highways. 

[Allotting  land  to  purejiaser  from  tenant  in  eoninion,  when.] 

Whenever  it  appears,  in  an  action  for  partition  of  lands,  that 
one  or  more  of  the  tenants  in  common,  being  the  owner  of 
an  undivided  interest  in  the  tract  of  land  sought  to  be  par- 
titioned, has  sold  to  another  person  a  specific  tract  by  metes 
and   bounds   out   of   the   common   land,   and   executed   to   the 
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purchaser  a  deed  of  conveyance,  purporting  to  convey  the 
whole  title  to  such  specific  tract  to  the  purchaser  in  fee  and 
in  severalty,  the  land  described  in  such  deed  shall  be  allotted 
and  set  apart  in  partition  to  such  purchaser,  his  heirs  or 
assigns,  or  in  such  other  manner  as  shall  make  such  deed 
effectual  as  a  conveyance  of  the  whole  title  to  such  segre- 
gated parcel,  if  such  tract  or  tracts  of  land  can  be  so  allotted 
or  set  apart  without  material  injury  of  the  rights  and  interests 
of  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance. 

[Duty  of  referees  in  inakiug  i>artitiou.]  In  all  cases  it  is 
the  duty  of  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  premises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and 

The  value  of  the  improvemeuts  made  by  the  tenants  in 
couimon  must  be  excluded  from  the  valuation  in  making  the 
allotments,  and  the  land  must  be  valued  without  regard  to 
such  improvements,  in  case  the  same  can  be  done  without 
material  injury  to  the  rights  and  interests  of  the  other  ten- 
ants in  common  owning  such  land. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  276  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  325; 
April  3,  1876,  Code  Amdts.  1875-6,  pp.  96,  97;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  162,  act 
held  unconstitutional,  see  Iiistory,  §  5  ante;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  606,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.   462. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

64  C.  529,  609,  612,  614,  615,  618,  621,  629,  2  P.  418,  472,  474,  475,  476, 
479  (construed  with  §§759,  763  and  §§765,  766);  65  C.  46,  48,  2  P. 
880,  881  (cited));  80  C.  490,  501,  22  P.  227,  230  (cited);  84  C.  1,  5.  23 
P.  1027,  1028  (cited);  90  C.  444,  453,  454,  455,  456,  460,  468,  476,  27  P. 
356,  357,  359,  360,  361,  363,  366  (applied) ;  101  C.  522,  530,  531,  40  A.  S. 
73,  36  P.  18  (construed) ;  108  C.  264,  270,  32  P.  887,  41  P.  301  (cited) ; 
35  P.  141   (cited). 

As  to  partition  between  tenants  by  entireties,  see  30  L.  335. 

As  to  partition  of  partnership  real  estate,  see  28  L.  103. 
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Ch.  IV.]  REPORT— CONFIRMING,    ETC.  §!;  76.5,  766 

§765.  KEFEREES  MUST  MAKE  A  REPORT  OF  THEIR 
PROCEEDINGS.  The  referees  must  make  a  report  of  their 
proceedings,  specifying  therein  the  manner  in  which  they 
executed  their  trust,  and  describing  the  property  divided,  and 
the  shares  allotted  to  each  party,  with  a  particular  description 
of  each  share.  Any  party  to  the  action,  after  giving  at  least 
ten  days'  notice  in  writing  to  the  other  parties  who  have 
appeared  therein  of  his  intention  to  do  so,  may  move  the 
court  to  confirm,  change,  modify,  or  set  aside  such  report. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  277  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdt.';.  1900-1,  p.  163,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  19,  1907,  Stats,  and  .Anidtp. 
1907,  p.   607,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  463. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

64  C.  612,  615,  620,  629,  2  P.  418,  474,  476  (construed  with  §§  7fi.';, 
764,  and  766);  80  C.  490,  501,  22  P.  227  (applied);  90  C.  444,  455,  27 
P.  356,  360  (applied);  97  C.  21,  27,  31  P.  1110  (construed  with  §766). 

As  to  affirming  or  setting  aside  report  of  referee,  see  Kerr's  Cyc. 
C.  C.  P.  §  766  and  note. 

As  to  contents  of  referee's  report,  see  Kerr's  Cyc.  C.  C.  P.  §  7S1 
and  note. 


§  766.  THE  COURT  MAY  SET  ASIDE  OR  CONFIRM  RE- 
PORT, AND  ENTER  JUDGMENT  THEREON.  UPON  WHOM 
JUDGMENT  TO  BE  CONCLUSIVE.  The  court  may  confirm, 
change,  modify,  or  set  aside  the  report,  and  if  necessary, 
appoint  new  referees.  Upon  the  report  being  confirmed,  judg- 
ment must  be  rendered  that  such  partition  be  effectual  for- 
ever, which  judgment  is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and  their 
legal  representatives,  who  have  at  the  time  any  interest  in 
the  property  divided,  or  any  part  thereof,  as  owners  in  fee 
or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  the  inheritance  of  such  property,  or 
any  part  thereof,  after  the  determination  of  a  particular  estate 
therein,  and  who  by  any  contingency  may  be  entitled  to  a 
beneficial  interest  in  the  property,  or  who  have  an  interest  in 
any  undivided  share  thereof,  as  tenants  for  years  or  for  life; 
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2.  On  all  persons  interested  in  the  property,  who  may  be 

unknown,  to  whom  notice  has  been  given  of  the  action  for 
partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or  per- 
sons, or  either  of  them.     And 

Ifo  judgment  is  invalidated  by  reason  of  the  death  of  any 
party  before  final  judgment  or  decree;  but  such  judgment  or 
decree  is  as  conclusive  against  the  heirs,  legal  representa- 
tives, or  assigns  of  such  decedent,  as  if  it  had  been  entered 
before  his  death.  If,  during  the  pendency  of  the  action,  and 
before  final  judgment  therein,  any  of  the  cotenants  has  con- 
veyed to  another  person  his  interest,  or  any  part  of  his  inter- 
est, such  conveyance,  whatever  its  form,  shall  be  deemed  to 
have  passed  to  the  grantee  any  lands  which,  after  its  execu- 
tion, may  have  been  set  aside  to  the  grantor  in  severalty,  or 
such  proportionate  interest  in  such  lands  as  the  interest  so 
conveyed  bears  to  the  whole  interest  of  the  grantor. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  278  Prac- 
tice Act,  concluding  paragraph  added;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  163,  act 
lield  unconstitutional,  see  history,  §  5  ante;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  607,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  463. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  section.— 58  C.  159,  163  (cited);  64  C.  612,  615.  2  P.  418 
(applied  with  §§763,  764,  765,  766);  80  C.  490,  501,  22  P.  227.  230 
(applied);  84  C.  511,  514,  24  P.  381  (applied);  97  C.  21.  27,  31  P.  1110. 
1112  (applied);  137  C.  51,  59,  69  P.  847  (construed);  144  C.  757,  761, 
78  P.  268  (applied). 

Practice  Act  §278.-32  C.  289,  296  (construed);  35  C.  576,  592,  95 
A.  D.  139   (construed). 

As  to  decree  in  partition,  record  of  as  notice,  see  Kerr's  Cyc.  Pol. 
C.    §  4239. 

As  to  estate  for  years,  when  may  be  set  off  and  pi-operty  not 
sold,  see  post  §  770. 

As  to  expenses  of  partition,  how  apportioned,  see  post  §§  768,  769. 

As  to  future,  contingent,  and  vested  interest  to  be  ascertained 
and  protected,  see  post  §  781. 

As  to  guardian,  assent  of,  to  partition,  see  Kerr's  Cyc.  C.  C.  P. 
!  1772  and  note. 
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Ch.  IV.]  EXPENSES— LIKN  ON  INTEREST.  §S  767-769 

As  to  improvements,  appraisement  and  apportionment  of,  see 
ante  §§  763,  764. 

As  to  record  or  decree  in  partition,  see  Kerr's  Cyc.  Pol.  C.  S  423S. 

As  to  unknown  tenant  of  estate  for  life  or  years,  protection  of. 
see  post  §  780. 

§7G7.  JUDGMENT  ?f()T  TO  AFFECT  TE\A>TS  FOR 
YEARS  TO  THE  WHOLE  PROPERTY.  The  judgment  does 
not  affect  tenants  for  years  less  than  ten  to  the  whole  of  the 
lu'operty  which  is  the  subject  of  the  partition. 

Hlstorj's  Enacted  March  11,  1872,  re-enactment  of  §  27a  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
Code  section.— 58  C.  3.56  (cited). 

Practice  Act  §279.-1  C.  94,  97  (construed);  1  C.  167,  177  (referred 
to). 

§768.  EXPENSES  OF  PARTITION  MUST  BE  APPOR- 
TIONED  AMONG  THE  PARTIES.  The  expenses  of  the  ref- 
erees, including  those  of  a  surveyor  and  his  assistants,  when 
employed,  must  be  ascertained  and  allowed  by  the  court,  and 
the  amount  thereof,  together  with  the  fees  allowed  by  the 
court,  in  its  discretion,  to  the  referees,  must  be  apportioned 
among  the  different  parties  to  the  action,  equitably. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  280  Prac- 
tice Act;  but  this  section  of  Practice  Act  was  amended  in  1872. 
and  the  above  provision  of  code  superseded  by  this  amendment 
(sec  note  to   this  section,  par.   4). 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section. — 140  C.  402,  404,  405,  73  P.  1052   (construed). 

Practice  Act  §280.-1  C.  193,  194  (referred  to);  81  C.  40S.  467,  21 
P.  976,  22  P.  742,  1028  (referred  to);  140  C.  402.  404.  405,  73  P.  1052 
(§  768  C.  C.  P.  and  not  this  section  of  the  Practice  Act  is  the  law). 

As  to  allowance  of  attorney's  fees,  see  post  §§  796,  798. 

As  to  appointment  of  referee  to  inquire  into  lien,  see  ante  §  761. 

As  to  fees  of  referees,  see  Kerr's  Cyc  ('.  C.  T.  55  1f»2s.  ir.iis  :ui<l 
notes. 

§769.  A  LIEN  ON  AN  UNDIVIOED  INTEREST  OF  AXV 
PARTY  IS  A  CHARGE  ONLY  ON  THE  SHARE  ASSIGNED 
TO  SUCH  PARTY.    When  a  lieu  is  on  an  undivided  interest 
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ov  estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 
made,  shall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  first  be  charged  with  its 
just  proportion  of  the  costs  of  the  partition,  in  preference  to 
such  lien. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  281  Prac- 
tice Act. 

90  C.  444,  435  (applied— erroneously  cited  a.s  §  79'J),  27  P.  3.36,  360 
(correct  citation). 

As  to  liens  in  general,  see  Kerr's  Cyc.  C.  C.  §§  2872  et  sef|.  and 
notes. 

§  770.  ESTATE  FOR  LIFE  OR  YEARS  MAY  BE  SET  OFF 
IN  A  PART  OF  THE  PROPERTY  NOT  SOLD,  WHEN  NOT 
ALL  SOLD.  When  a  part  of  the  property  only  is  ordered  to 
be  sold,  if  there  be  an  estate  for  life  or  years,  in  an  undivided 
share  of  the  whole  property,  such  estate  may  be  set  off  in 
any  part  of  the  property  not  ordered  to  be   sold. 

Historj-:  Enacted  March  11,  1872,  re-enactment  of  §  282  Prac- 
tice Act. 

58  C.  356  (cited);  103  C.  447,  454,  37  P.  414  (cited). 

§  77L    APPLICATION  OF  PROCEEDS  OF  SALE  OF  EN- 

CUMBERED  PROPERTY.  The  proceeds  of  the  sale  of  encum- 
bered property  must  be  applied  under  the  direction  of  the 
court,  as  follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  of  the  sums  due  and  to  become 
due;  the  amount  due  to  be  verified  by  affidavit  at  the  time 
of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  283  Prac- 
tice  Act, 
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Ch.  IV.]  OTHER  SECURITIES— PROCKEDS.  §s  772,  773 

58  C.  356  (cited). 

As  to  apportionment  of  costs  of  proceeding,  sue  uiiiu  S  768. 

As  to  attorney's  fees,  costs  include,  see  Kei-r's  Cyc.  C.  C.  P. 
U  796,  798  and  notes. 

As  to  costs,  judgment  for,  liow  enforced,  see  Kerr's  C'yc.  C.  »'.  1*. 
§  796  and  note. 

As  to  cost,  lien  of  undivided  share,  subject  to,  see  Kerr's  Cyc. 
C.  C.  P.  §  796  and  note. 

As  to  cost  of  partition  and  liens  on  sliares  of  parceners,  see  Kerr's 
Cyc.  C.  C.  P.  §  1196  and  note. 

As  to  cost  of  previous  litigation  incurred  by  one  tenant,  see  post 
§  798. 

As  to  cost,  when  restricted  to  certain  narties,  see  post  §  790. 

§  772.  PARTY  HOLDING  OTHER  SECURITIES  MAY  BE 
REQUIRED  FIRST  TO  EXHAUST  THEM.  Whenever  any 
party  to  an  action,  who  holds  a  lien  upon  the  property,  or 
any  part  thereof,  has  other  securities  for  the  payment  of 
the  amount  of  such  lien,  the  court  may,  in  its  discretion,  order 
such  securities  to  be  exhausted  before  a  distribution  of  the 
proceeds  of  sale,  or  may  order  a  just  deduction  to  be  made 
from  the  amount  of  the  lien  on  the  property,  on  account 
thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  §284  Prac- 
tice Act. 

58  C.  3,-,G  (cited). 

As  to  service  on  lienholder  of  notice  to  appear,  see  ante  §  762. 

§  773.  PROCEEDS  OF  SALE,  DISPOSITION  OF.  The  pro- 
ceeds of  sale  and  the  securities  taken  by  the  referees,  or  any 
part  thereof,  must  be  distributed  by  them  to  the  persons 
entitled  thereto,  whenever  the  court  so  directs.  Rut  in  Ciisc 
no  direction  be  given,  all  of  such  proceeds  and  securities  must 
be  paid  into  court,  or  deposited  therein,  or  as  directed  by  the 
court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  28.")  Prac- 
tice   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

.'■.S  C.  356  (cited);  111  C.  206,  214,  52  A.  S.  167,  43  P.  607  (cited). 

As  to  conveyances  on  confirmation  of  .sale,  see  Kerr's  Cyc.  C  C.  P. 
§  785  and  note. 

As  to  deposit  in  court,  see  Kerr'.s  Cyc.  C  (J.  V.  §S  572-574  and 
notes;  post  §  2104. 
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§  774.  WHEN  PAID  INTO  COUKT  THE  CAUSE  MAT  BE 
CONTINUED  FOR  THE  DETERMINATION  OF  THE  CLAIMS 
OF  THE  PARTIES.  When  the  proceeds  of  the  sale  of  any 
share  or  parcel  belonging  to  persons  who  are  parties  to  the 
action,  whether  known  or  unknown,  are  paid  into  courts,  the 
action  may  be  continued  as  between  such  parties,  for  the 
determination  of  their  respective  claims  thereto,  which  must 
be  ascertained  and  adjudged  by  the  court.  Further  testimony 
may  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  such  par- 
ties to  present  the  facts  or  law  in  controversy,  by  pleadings, 
as  in  an  original  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  286  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  607, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.   464. 

58  C.  356  (cited);  116  C.  427,  433,  58  A.  S.  188,  48  P.  481  (con- 
strued with  §  759  ante). 

As  to  ascertaining  the  sliares  of  the  several  parties,  see  ante 
§  759. 

As  to  directions  to  referees  concerning  proceeds  of  sale,  see  Kerr's 
Cyc.  C.  C.  P.  §  785  and  note. 

§775.  SALES  BY  REFEREES  MUST  BE  BY  PUBLIC 
AUCTION.  [AT  PRIVATE  SALE  WHEN.]  All  sales  of  real 
property  made  by  referees  under  this  chapter  must  be  made 
at  public  auction  to  the  highest  bidder,  upon  notice  given  in 
the  manner  required  for  the  sale  of  real  property  on  execu- 
tion unless  in  the  opinion  of  the  court  it  would  be  more  bene- 
ficial to  the  parties  interested  to  sell  the  whole  or  some  part 
thereof  at  private  sale;  the  court  may  order  or  direct  such 
real  property,  or  any  part  thereof,  to  be  sold  at  either  public 
auction  or  private  sale  as  the  referee  shall  judge  to  be  most 
beneficial  to  all  parties  interested.  If  sold  at  public  auction 
the  notice  must  state  the  terms  of  sale  and  if  the  property  or 
any  part  thereof  is  to  be  sold  subject  to  a  prior  estate,  charge 
or  lien,  that  must  be  stated  in  the  notice.  If  the  sale  is  or- 
dered jnade  at  either  public  auction  or  private  sale,  the  sale 
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at  private  sale  shall  be  conducted  in  the  manner  required  in 
private  sales  of  real  property  of  estates  of  deceased  persons. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  587 
Practice  Act;  amended  by  Code  Commission,  Act  Marcli  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  April  19,  1909,  Stats,  and  Amdts. 
1909,    ch.    666. 

58  C.  356  (cited). 

As  to  conduct  of  sale,  see  ante  §  694  et  seci. 

As  to  notice  of  execution  sales,  see  ante  §§  692,  693. 

As  to  refusal  of  purchaser  to  pay  purchase  money,  see  ante  §  695. 

As  to  sale  of  farms  of  lots  separately,  see  post  §  782. 

As  to  terms  of  sale  to  be  made  known  at  time  thereof,  see  post 
§  782. 

§  776.  THE  COURT  MUST  DIRECT  THE  TERMS  OF  SALE 
OR  CREDIT.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase  money 
of  any  portion  of  the  premises  of  which  it  may  direct  a  sale 
on  credit,  and  for  that  portion  of  which  the  purchase  money 
is  i-equired,  by  the  provisions  hereinafter  contained,  to  be 
invested  for  the  benefit  of  unknown  owners,  infants,  or  par- 
ties out  of  the  state. 

■    Hlstorj-!    Enacted  March  11,  1872,  re-enactment  of  §  2SS  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  111  C.  206,  217,  52  A.  S.  1C7.  43  P.  607  (con- 
striied);  119  C.  67,  71,  51  P.  14  (miscited). 

§777.  REFEREES  MAY  TAKE  SECURITIES  FOR  PUR- 
CHASE MONEY.  The  referees  may  take  separate  mortgages 
and  other  securities  for  the  whole,  or  convenient  portions  of 
the  purchase  money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  [1]  for  the  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner;  and 
[2]  for  the  shares  of  an  infant,  in  the  name  of  the  guardian 
of  such  infant;  and  [3]  for  other  shares,  in  the  name  of  the 
clerk  of  the  county  and  his  successors  in  office. 

Ilinfory:  Enacted  March  11,  1872,  re-enactment  of  S  289  Prac- 
tice Act  as  amended  1854   (Stats.  1854,  p.  84). 

As  to  how  securities  for  purchase  money  shall  be  taken  at  sab', 
see  post  §  789. 

Kerr's  C.  C.  P.— 40  625 
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§778.  TENANTS  WHOSE  ESTATE  HAS  BEEN  SOLD 
SHALL  RECEIVE  COMPENSATION.  The  person  entitled  to  a 
tenancy  for  life,  or  years,  whose  estate  has  been  sold,  is 
entitled  to  receive  such  sum  as  may  be  deemed  a  reasonable 
satisfaction  for  such  estate,  and  which  the  person  so  entitled 
may  consent  to  accept  instead  thereof,  by  an  instrument  in 
writing,  filed  with  the  clerk  of  the  court.  Upou  the  filing  of 
such  conseut,  the  clerk  must  enter  the  same  in  the  minutes 
of  the  court. 

History:  Enacted  March  11,  1S72,  re-enactment  of  §  290  Prac- 
tice Act. 

58  C.  356  (cited). 

§  779.  THE  COURT  MAY  FIX  SUCH  COMPENSATION.  If 

such  consent  be  not  given,  filed,  and  entered  as  provided  in 
the  last  section,  at  or  before  a  judgment  of  sale  is  rendered, 
the  court  must  ascertain  and  determine  what  proportion  of 
the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a 
just  and  reasonable  sum  to  be  allowed  on  account  of  such 
estate,  and  must  order  the  same  to  be  paid  to  such  party,  or 
deposited  in  court  for  him,  as  the  case  may  require. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  291  Prac- 
tice  Act. 

5S  C.  356  (cited);  70  C.  553,  559  (applied — erroneously  cited  as 
C.  C);  12  P.  451,  454  (correct  citation). 

§780.  THE  COURT  MUST  PROTECT  TENANTS  UN- 

KNOWN.  If  the  persons  entitled  to  such  estate  for  life  or 
years  be  unknown,  the  court  must  provide  for  the  protection 
of  their  rights  in  the  same  manner,  as  far  as  may  be,  as  if 
they  were  known  and  had  appeared. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  292  Prac- 
tice Act. 

58  C.  356  (cited). 

§781.  THE  COURT  MUST  ASCERTAIN  AND  SECURE 
THE  VALUE  OF  FUTURE,  CONTINGENT  OR  VESTED  IN- 
TERESTS.    In  all  cases  of  sales,  when  it  appears  that  any 
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person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and  settle 
the  proportional  value  of  such  contingent  or  vested  right  or 
estate,  and  must  direct  such  proportion  of  the  proceeds  of  the 
sale  to  be  invested,  secured,  or  paid  over,  in  such  manner  as 
to  protect  the  rights  and  interests  of  the  parties. 

Hislory:  Enacted  March  11,  1S72,  re-enactment  of  §  293  I'rac- 
tice  Act. 

Practice  Act  §  378.— 35  C.  576,  592,  593,  90  A.  D.  139  (construed 
witli  §  278  Practice  Act  [code  ante  §  766]). 

As  to  hearing  and  confirmation  of  report  of  referees,  see  Kerr's 
Cyc.  C.  C.  P.  §  766  and  note  pars.  9,  10. 

Same — Referee's  report  set  aside,  when. — See  ante  §  76G. 

s^782.  TEKMS  OF  SALE  3IUST  BE  MADE  KNOWN  AT 
THE  TIME.    LOTS  MIST  BE  SOLD  SEPABATELY.     In  all 

cases  of  sales  of  property  the  terms  must  be  made  known 
at  the  time;  and  if  the  premises  consist  of  distinct  farms  or 
lots,  they  must  be  sold  separately. 

Hintory:  Enacted  March  11,  1872,  re-enactment  of  §  294  Prac- 
tice Act. 

As  to  requisites  of  notice  of  sale,  see  ante  §  775. 

§  783.  WHO  MAY  NOT  BE  PUKCHASERS.  Neither  of  the 
referees,  nor  any  person  for  the  benefit  of  either  of  them,  can 
be  interested  in  any  purchase;  nor  can  a  guardian  of  an 
infant  party  be  interested  in  the  purchase  of  any  real  prop- 
erty, being  the  subject  of  the  action,  except  for  the  benefit  of 
the  infant.  All  sales  contrary  to  the  provisions  of  this  sec- 
tion are  void. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  295  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  111  C.  206.  216,  52  A.  S.  niT.  I:  !'  '•  .  -■■n- 
strued). 

8  784.  BEFEREES  miST  MAKE  A  REPORT  OF  THE 

SALE  TO  THE  COURT.  After  completing  a  sale  of  property, 
or  any  part  thereof  ordered  to  be  sold,  the  referees  must  re- 
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port  the  same  to  the  court,  with  a  description  of  the  differ- 
ent parcels  of  land  sold  to  each  purchaser;  the  name  of  the 
purchaser;  the  price  paid  or  secured;  the  terms  and  condi- 
tions of  the  sale,  and  the  securities,  if  any,  taken.  The  re- 
port must  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  action  is  brought.  Thereafter  any  purchaser,  or 
any  party  to  the  action,  may,  upon  ten  days'  notice  to  the 
other  parties  who  have  appeared  therein,  and  also  to  the 
purchaser  if  he  be  not  the  moving  party,  move  the  court  to 
confirm  or  set  aside  any  sale  or  sales  so  reported.  Upon  the 
hearing,  the  court  must  examine  the  return  and  report  and 
witnesses  in  relation  to  the  same,  and  if  the  proceedings  were 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and  if 
it  appears  that  a  sum  exceeding  such  bid  at  least  ten  per  cent, 
exclusive  of  a  new  sale  may  be  obtained,  the  court  may  vacate 
the  sale  and  direct  another  to  be  had,  of  which  notice  must 
be  given,  and  the  sale  conducted  in  all  respects  as  if  no 
previous  sale  had  taken  place.  If  an  offer  of  ten  per  cent 
more  in  amount  than  that  named  in  the  return  be  made 
to  the  court,  in  writing,  by  a  responsible  person,  it  is  in 
the  discretion  of  the  court  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  296 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  164,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  608,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465;  April  19, 
1909,    Stats,    and    Amdts.    1909,    ch.    667. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Ill  C.  206,  217,  52  A.  S.  167,  43  P.  607  (construed) ;  118  C.  664,  666, 
50  P.  777  (applied);  137  C.  51,  59,  69  P.  847  (construed  with  §785): 
150  C.  734,  736,  89  P.  1108  (no  sale  valid  until  report  and  confirma- 
tion). 

§  785.    IF  CONFIEMED,  CONVEYAJTCES  MAY  BE  MADE. 

If  the  sale  is  confirmed  by  the  court,  an  order  must  be  entered, 
directing  the  referees  to  execute  conveyances  and  take  securi- 
ties pursuant  to  such  sale,  which  they  are  hereby  authorized 
to  do.  Such  order  may  also  give  directions  to  them  respect- 
ing the  disposition  of  the  proceeds  of  the  sale. 
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[Refusal  of  piircliaser  to  pay  amount  of  bid — rrocodiiro.] 

If  the  purchaser,  after  the  confirmation  of  the  sale,  refuses 
to  pay  the  amount  of  his  bid,  the  referees  may  again  sell  the 
property  at  any  time  to  the  highest  bidder,  and  if  any  loss 
is  occasioned  thereby  the  referees  may  recover  the  amount  of 
such  loss  and  the  cost  from  the  bidder  so  refusing,  or  the 
referees,  without  making  a  resale,  may  maintain  an  action 
against  the  purchaser  for  the  amount  of  his  bid. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  297  Prac- 
tice Act;  amended  by  Code  Commission,  Act  INTarch  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.   465. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

118  C.  664,  666,  50  P.  777  (applied);  137  C.  51,  59,  69  P.  847  (con- 
strued with  §  784);  150  C.  734,  736,  89  P.  1108  (no  sale  valid  until 
report  and  confirmation). 

§786.  PEOCEEDIN(>;  IF  A  LIENHOLDER  ItECOHE  A 
PURCHASER.  When  a  party  entitled  to  a  share  of  the  prop- 
erty, or  an  encumbrancer  entitled  to  have  his  lien  paid  out 
of  the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  298  Prac- 
tice  Act. 

58  C.  356  (cited);  116  C.  427,  434,  58  A.  S.  188,  48  P.  4S1  (lofoirod 
to). 

§  787.  CONVEYANCES  MUST  «E  RECORDED,  AND  WILL 

BE  A  BAR  AGAINST  PARTIES.  The  conveyances  must  be 
recorded  in  the  county  where  the  premises  are  situated,  and 
shall  be  a  bar  against  [1]  all  persons  interested  in  the  prop- 
erty in  any  way  who  shall  have  been  named  as  parties  in 
the  action,  and  [2]  against  all  such  parties  and  persons  as 
were  unknown,  if  the  summons  was  served  by  publication,  and 
[3]  against  all  persons  claiming  under  them,  or  either  of 
them,  and  [4]  against  all  persons  having  unrecorded  deeds 
or  liens  at  the  commencement  of  the  action. 
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History:  Enacted  March  1],  1872,  re-enactment  of  §299  Prac- 
tice Act;  amended  March   24,   1874,  Code  Amdts.  1873-4,  p.  326. 

58  C.  356  (cited). 

As  to  recording  of  instruments  generall\',  see  Kerr's  Cyc.  C.  C. 
§§  1158  et  seq.  and   notes. 

§788.  PROCEEDS  OF  SALE  BELONGING  TO  PARTIES 
UNKNOWN  MUST  BE  INVESTED  FOR  THEIR  BENEFIT. 

When  there  are  proceeds  of  a  sale  belonging  to  an  unknown 
owner,  or  to  a  person  without  the  state,  who  has  no  legal 
representative  within  it,  the  same  must  be  invested  in  bonds 
of  this  state  or  of  the  United  States,  for  the  benefit  of  the 
persons  entitled  thereto. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  300  Prac- 
tice   Act. 

58  C.  356    (cited). 

As  to  proceeds  of  sale  belonging  to  unknown  or  absent  parties, 
see  post  §  791. 

§  789.  INVESTMENT  MUST  BE  MADE  IN  THE  NAME  OF 
THE  CLERK  OF  THE  COUNTY.  When  the  security  of  the 
proceeds  of  sale  is  taken,  or  when  an  investment  of  any  such 
proceeds  is  made,  it  must  be  done,  except  as  herein  other- 
wise provided,  in  the  name  of  the  clerk  of  the  county  where 
the  papers  are  filed,  and  his  successors  in  office,  who  must 
hold  the  same  for  the  use  and  benefit  of  the  parties  inter- 
ested, subject  to  the  order  of  the  court. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  301  Prac- 
tice Act. 

As    to    mortgages    and    securities    for    purchase    monej",    see    ante 

§777. 

§  790.  WHEN  THE  INTERESTS  OF  THE  PARTIES  ARE 
ASCERTAINED,  SECURITIES  MUST  BE  TAKEN  IN  THEIR 

NAMES.  When  security  is  taken  by  the  referees  on  a  sale, 
and  the  parties  interested  in  such  security,  by  an  instrument 
in  writing,  under  their  hands,  delivered  to  the  referees,  [1] 
agree  upon  the  shares  and  proportions  to  which  they  are 
respectively  entitled,  or  [2]  when  shares  and  proportions  have 
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been  previously  adjudged  by  the  court,  [a]  such  securities 
must  be  taken  in  the  names  of  and  payable  to  the  parties 
respectively  entitled  thereto,  and  [b]  must  be  delivered  to 
such  parties  upon  their  receipt  therefor.  Such  agreement 
and  receipt  must  be  returned  and  filed  with  the  clerk. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  302  Prac- 
tice Act. 

58  G.  35G  (cited). 

As  to  interest  on  disbursements,  see  post  §  SOI. 
As  to  setting  off  estate  for  life  or  years  from  property  not  sold, 
see  ante  §  770. 

§  791.    DUTIES  OF  THE  CLERK  MAKING  INVESTMENTS. 

The  clerk  in  whose  name  a  security  is  taken,  or  by  whom 
an  investment  is  made,  and  his  successors  in  office,  [1]  must 
receive  the  interest  and  principal  as  it  becomes  due,  and  12] 
apply  and  invest  the  same  as  the  court  may  direct;  and 
[3]  must  deposit  with  the  county  treasurer  all  securities 
taken,  and  [4]  keep  an  account  in  a  book  provided  and  kept 
for  that  purpose,  in  the  clerk's  office,  free  for  inspection  by 
all  persons,  of  investments  and  moneys  received  by  him 
thereon,  and  the  disposition  thereof. 

Historj-:    Enacted  March   11,  1872,  re-enactment  of  §  303  Prac- 
tice Act. 

As  to  disposition   or  deposit  of  moneys  paid   into   court,   see  post 
§  2104. 

§792.     WHEN     UNEQUAL     rAKTITION     IS     OUDEKEU. 
COMPENSATION  MAY  BE  ADJUDGED  IN  CERTAIN  CASES. 

When  it  appears  that  partition  cannot  be  made  equal  be- 
tween the  parties,  according  to  their  respective  rights,  with- 
out prejudice  to  the  rights  and  interests  of  some  of  them, 
and  a  partition  be  ordered,  the  court  may  adjudge  compen- 
sation to  be  made  by  one  party  to  another,  on  account  of  the 
inequality;  but  such  compensation  sliaU  not  be  required  [1] 
to  be  made  to  others  by  owners  unknown,  [2]  nor  by  an 
infant,  unless  it  appears  that  such  infant  has  personal 
property    sufficient   for    that   purpose,   and   that  his    interest 
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will  be  promoted  thereby.  And  in  all  cases  the  court  has 
power  to  make  compensatory  adjustment  between  the  respec- 
tive parties,  according  to  the  ordinary  principles  of  equity. 

History:  Enacted  March  11,  1872,  founded  on  §304  Practice 
Act. 

58  C.  35G  (cited);  Practice  Act  §  304,  2  C.  60,  63  (referred  to):  64  C. 
267,  269,  30  P.  816  (referred  to). 

§  793.  THE  SHARE  OF  AN  INFANT  MAT  BE  PAID  TO 
HIS  tlUAKDIAN.  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale  to  his  general  guardian,  or  the  special  guardian  ap- 
pointed for  him  in  the  action,  upon  giving  the  security 
required  by  law  or  directed  by  order  of  the  court. 

Historj-;  Enacted  Marcli  11,  1872,  re-enactment  of  §305  Prac- 
tice Act. 

Code  section. — 58   C.   356    (cited). 

Practice  Act  §305. — 2  C.  60,  63  (referred  to);  64  C.  267,  269,30 
P.   816    (referred  to). 

As  to  guardian  ad  litem,  see  ante  §§  372,  373. 

As  to  guardians  of  minors  in  general,  see  post  §  1747  et  seq. 

§794.  THE  GUARDIAN  OF  AN  INSANE  PERSON  MAT 
RECEIVE  THE  PROCEEDS  OF  SUCH  PARTT'S  INTEREST. 

The  guardian  who  may  be  entitled  to  the  custody  and  man- 
agement of  the  estate  of  an  insane  person,  or  other  per- 
son adjudged  incapable  of  conducting  his  own  affairs,  whose 
interest  in  real  property  has  been  sold,  may  receive  in 
behalf  of  such  person  his  share  of  the  proceeds  of  such 
real  property  from  the  referees,  on  executing  with  sufficient 
sureties  an  undertaking,  approved  by  a  judge  of  the  court, 
that  he  will  faithfully  discharge  the  trust  reposed  in  him, 
and  will  render  a  true  and  just  account  to  the  person  entitled 
or  to  his  legal  representative. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  306  Prac- 
tice Act:  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  11. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
117  C.  673,  677,  49  P.  1046  (construed). 
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§795.  A  GUARDIAN  MAY  CONSENT  TO  PARTITION 
WITHOUT  ACTION,  AND  EXECUTIVE  RELEASE  (repealed). 

History:  Enacted  March  11,  1872,  re-enactment  of  §  307  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  history, 
i  5  ante;  repealed  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   465. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  80  C.  490,  500,  22  P.  227,  229  (construed). 


§796.     COSTS   OF    PARTITION    A   LIEN    UPON    SHARES 

OF  PARCENERS.  The  costs  of  partition,  including  [1]  rea- 
sonable counsel  fees,  expended  [a]  by  the  plaintiff  [I)]  or 
either  of  the  defendants,  for  the  common  benefit,  [2]  fees  or 
fof]  referees,  and  [3]  other  disbursements,  must  be  paid 
by  the  parties  respectively  entitled  to  share  in  the  lands 
divided,  in  proportion  to  their  respective  interests  therein, 
and  may  be  included  and  specified  in  the  judgment.  In  that 
case  they  shall  be  a  Hen  on  the  several  shares,  and  the  judg- 
ment may  be  enforced  [1]  by  execution  against  such  shares, 
and  [2]  against  other  property  held  by  the  respective  par- 
ties. When,  however,  litigation  arises  between  some  of  the 
parties  only,  the  court  may  require  the  expense  of  such 
litigation  to  be  paid  by  the  parties  thereto,  or  any  of  them. 

HiMtory:  Enacted  March  11,  1872,  re-enactment  of  §  308  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  326. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Coilc  section.— 68  C.  383,  388,  9  P.  723.  726  (applio.n  :  10:;  r.  icn, 
170,  37  P.  201  (applied);  117  C.  673.  676,  49  P.  1016  (applied);  136  C. 
168,  170,  68  P.  594   (cited  and  applied). 

Prnctlce  Act  §308. — 16  C.  461,  471,  76  A.  D.  540  (construed);  117 
C.  673,  676,  49  P.  1046  (quoted). 

As  to  allowance  of  costs  at  law  and  in  equity,  see  16  A.  D.  405. 

As  to  costs  in  Kcneral,  see  Kerr's  Cyc.  C.  C.  T  ss  lo-i  .-i  si^.|. 
and  notes. 

As  to  costs  in  partition  generally,  see  10  I^.  55. 

As  to  fees  of  referees,  see  Kcir's  Cyc.  C  ('.  1'.  S  VU.s  aiul  §  UUS 
and  note. 
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§797.  THE  COURT,  BY  COJfSElVT,  MAY  APPOINT 
SINGLE  REFEREE   (repealed). 

History:  Enacted  March  11,  1872,  re-enactment  of  §  309  Prac- 
tice -Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  history, 
§  5  ante;  repealed  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   465. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  section.— 58  C.  356  (cited);  80  C.  490.  500,  501,  22  P.  227,  229, 
230  (construed  with  §  763  ante). 

Practice  Act  §  309. — 29   C.   253,    255    (referred  to) ;   34   C.   365,    374, 

94  A.  D.  722  (referred  to). 
As  to  appointment  of  referees,  see  ante  §  763.  • 

The   provisions   of  this   repealed    section   are   incorporated   in   the 

1907  amendment  to  §  763  ante. 

§  798.  APPORTIONMENT  OF  COUNSEL  FEES  AND  EX- 
PENSES. If  it  appear  that  other  actions  or  proceedings  have 
been  necessarily  prosecuted  or  defended  by  any  one  of  the 
tenants  in  common,  for  the  protection,  confirmation,  or  per- 
fecting of  the  title,  or  setting  the  boundaries,  or  making  a 
survey  or  surveys  of  the  estate  partitioned,  the  court  shall 
allow  to  the  parties  to  the  action,  who  have  paid  the  expense 
of  such  litigation  or  other  proceedings,  all  the  expenses 
necessarily  incurred  therein,  except  coniisel  fees,  which  shall 
have  accrued  to  the  common  benefit  of  the  other  tenants  in 
common,  with  interest  thereon  from  the  date  of  making  the 
said  expenditures,  and  in  the  same  kind  of  money  expended 
or  paid,  and  the  same  must  be  pleaded  and  allowed  by  the 
court,  and  included  in  the  final  judgment,  and  shall  be  a 
lien  upon  the  share  of  each  tenant  respectively,  in  propor- 
tion to  his  interest,  and  shall  be  enforced  in  the  same  man- 
ner as  taxable  costs  of  partition  are  taxed  and  collected. 

History:  Original  section,  added  by  Act  April  1,  1872,  re- 
pealed March  24,  1874,  Code  Amdts.  1873-4,  p.  326;  present 
section  added  Feb.  14,  1876,  Code  Amdts.  1875-6,  p.  98. 

58  C.  356  (cited);  68  C.  383,  388,  9  P.  723,  726  (construed  with  §  796 
ante) . 

In  connection  with  this  section  see  ante  §  796. 
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S  71)9.     ABSTRACT   OF   TITLE   IX   ACTION   lOK   PAKTl- 

TION,  COST  OF  ALLOWED,  WHEN.  If  it  is  necessary  to 
have  an  abstract  of  title  of  the  property  to  be  partitioned,  the 
plaintiff  may  procure  one  before  commencing  the  action,  and 
may,  in  his  complaint,  state  that  he  has  done  so,  and  that 
the  abstract  is  subject  to  the  inspection  and  use  of  all  the 
p£irties  to  the  action,  designating  a  place  where  it  will  be 
kept  for  such  inspection.  Otherwise  the  court  may,  upon 
application  of  any  one  of  the  parties,  authorize  him  to  pro- 
cure an  abstract,  which,  when  made,  shall  be  kept  at  some 
place  designated  by  the  court  for  the  inspection  and  use  of 
all  parties,  any  of  whom  is  entitled  to  make  a  copy  thereof. 
The  expense  reasonably  incurred  in  procuring  such  abstract 
must  be  allowed  to  the  party  incurring  it,  with  interest 
thereon  from  the  commencement  of  the  action,  if  it  had  been 
procured  before  that  time,  otherwise  from  the  time  of  pay- 
ment. 

History:  Section  added  by  Act  April  1,  1872,  Stats.  1871-2; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  163,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

58  C.  356  (cited);  64  C.  529,  629,  2  P.  41S  (applied);  90  C.  -14  1.  4.^i5 
(erroneously  cited  for  §  769),  27  P.  356,  360  (correct  citation). 

S800.  SAME,  now  MADE  AND  YEKIFIED.  The  ab- 
stract mentioned  in  the  last  preceding  section  may  be  made 
by  any  competent  searcher  of  records,  and  need  not  be  certi- 
fied by  the  recorder  or  other  officer,  but  instead  thereof  it 
must  be  verified  by  the  affidavit  of  the  person  making  it,  to 
the  effect  that  he  believes  it  to  be  correct;  but  the  same  may 
be  corrected  from  time  to  time  if  found  incorrect,  under  the 
direction  of  the  court. 

History:    Section  added  by  Act  April  1,  1872,  Stats.   1S71-2. 

58  C.  356   (cited). 

§801.  INTEUEST  ALLOWED  ON  DISHCKSE.MENTS, 
WHEN.    Whenever,  during  the  jjrogrerfs  of  tlic  nction  for  i)ar- 
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tition,  any  disbursements  shall  have  been  made,  under  the 
direction  of  the  court  or  the  judge  thereof,  by  a  party  thereto, 
interest  must  be  allowed  thereon  from  the  time  of  making 
such  disbursements. 

Hi-story:    Section  added  by  Act  April  1,  1872,  Stats.  1871-2. 
5S  C.  356   (cited);  141  C.  382,  385,   74  P.  1046   (cited). 


CHAPTER  V. 

ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR  FRAN- 
CHISE. 

§  802.     Certain   writs  abolislied. 

§  803.     Action  may  be  brought  against  any  party  usurping,  etc., 

any  office  or  franchise. 
§  804.     Name   of   person    entitled   to    office   may   be   set  forth    in 

tlie    complaint.      If    fees    liave    been    received    by    tlie 

usurper,  he  may  be  arrested. 
§  805.     Judgment   may   determine   tlie   rights   of  both    incumbent 

and  claimant. 
§  806.     When  rendered  in  favor  of  applicant. 
§  807.     Damages  may  be  recovered  by  successful   applicant. 
§  808.     When  several  persons  claim  the  same  office,  their  rights 

may  be  determined  by  a  single  action. 
§  809.     If  defendant  found  guilty,  what  judgment  to  be  rendered 

against  him. 
§  810.     Undertaking   when    action    brought   upon    information    of 

private  party. 

§802.  CERTAI^f  WRITS  ABOLISHED.  The  writ  of  scire 
facias  is  abolished. 

History:  Enacted  March  11,  1872;  amended  March  10,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

73  C.  486,  493  (erroneously  cited  for  §803),  15  P.  110,  113  (correct 
citation);  77  C.  360,  372,  376,  18  P.  85,  86,  87,  19  P.  693,  2  L.  92 
(cited);  79  C.  105,  106,  21  P.  423  (applied);  84  C.  114,  120,  24  P.  277. 
279,  12  L.  117  (construed);  84  C.  327,  365,  380.  18  A.  S.  192,  24  P. 
121,  129,  134,  10  L.  627  (cited);  85  C.  238,  242,  24  P.  718  (cited);  108 
C.  431.  436,  41  P.  477  (construed);  129  C.  325,  326,  327.  61  P.  1076 
(cited);  151  C.  488,  491,  91  P.  330  (cited). 
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As  to  information  in  the  nature  of  quo  warranto  being  a  civil 
suit  of  legal,  not  equitable,  cognizance,  see  brief  63  L.  765. 

As  to  information  in  the  nature  of  quo  warranto  being  ordiiiai-ily 
a  criminal  proceeding,  see  brief  63  L.  764. 

As  to  information  in  the  nature  of  quo  warranto  being  the  jiropei' 
remedy  to  test  the  right  to  exercise  particular  franchises  not  within 
terms  of  chartei-,  and  to  oust  corporation  therefro.m,  see  brief  63 
L.  765. 

As  to  judicial  discretion  in  proceedings  in  the  nature  of  quo 
warranto,  see  3  L.  511. 

As  to  nature  of  quo  w-arranto,  see  30  A.  D.  44-52;  brief  1  L.  771; 
brief  27  L.  211. 

As  to  quo  warranto  being  proper  remedy  to  forfeit  exclusive 
feature  of  franchise,  see  brief  63  L.  765. 

As  to  quo  warranto  being  proper  remedy  to  restrain  u.surpation 
of  power  in  condemning  land  for  railroad  tracks  without  complying 
with  the  law  and  paying  incorporation  fees  required  from  railroad 
companies,  see  brief  63  L.  307. 

As  to  quo  warranto  being  proper  remedy  to  try  title  to  office,  see 
76  A.  D.  708,  94  A.  D.  83;  3  A.  S.  1S4;  brief  64  L.  945. 

As  to  quo  warranto  for  usurpation  of  office  or  franchise,  see  brief 
57  L.  244. 

As  to  quo  w^arranto  to  inquire  into  validity  of  drainage  assess- 
ment, see  60  L.  243. 

As  to  quo  warranto  to  test  constitutionality  of  statute  under 
which  office  is  held,  see  brief  57  L.   244. 

As  to  remedy  by  ancient  writ  of  quo  warranto,  see  3  L.   510. 

As  to  scire  facias,  see  8  A.  S.  198. 

As  to  what  acts  quo  warranto  will  generally  reach,  see  brief 
63  L.  762. 

As  to  writ  of  quo  warranto,  see  ante  §  76  subd.  5  and  note;  see 
Kerr's  Cyc.  C.   C.   P.   §  803   and  note  pars.   101-103. 


§  803.  ACTIOX  >rAY  BE  BROUGHT  A(JAI>ST  A>Y  PARTY 
USl  RPINCi,  ETC.,  ANY  OFFK  E  OR  FRANCHISE.  An  action 
may  be  brought  by  the  attorney-general,  in  the  name  of  the 
people  of  this  state,  [1]  upon  his  own  information,  or  [2] 
upon  a  complaint  of  a  private  party,  against  [a]  any  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises 
any  public  ofhce,  civil  or  military,  or  any  franchise,  or 
[b]  against  any  corporation,  either  de  jure  or  de  facto,  which 
usurps,  intrudes  into,  or  unlawfully  holds  or  exercises  any 
franchise,  within  this  state.     And  the 
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Attorney-general  must  bring  the  action,  [1]  whenever  he 
has  reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exercised 
by  any  person,  or  [2]  when  he  is  directed  to  do  so  by  the 
governor. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  310,  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  165,  act  held  unconstitutional,  see  his- 
tory, §  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.  600,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

See  Kerr's  Cyc.  C.  C.  P.  for  229  pars,  annotation. 

Code  section.— 54  C.  319,  321  (cited);  53  C.  612,  616  (cited);  58  C. 
356  (cited);  66  C.  288,  5  P.  350  (construed);  (C.  Sept.  28,  1885).  8 
P.  66,  69  (cited);  69  C.  460,  463,  11  P.  1,  2  (cited);  73  C.  486,  489,  491, 
493  (erroneously  cited  as  §  802),  15  P.  110,  112,  113  (correct  citation); 
76  C.  436,  437,  18  P.  413  (cited);  77  C.  360,  372,  376,  18  P.  85,  86,  19 
P.  693,  2  L.  92  (cited);  79  C.  105,  106,  21  P.  423  (cited);  82  C.  238, 
243,  22  P.  1039,  1040  (construed);  84  C.  114,  120,  24  P.  277,  12  L.  117 
(construed) ;  84  C.  327,  376,  18  A.  S.  192,  24  P.  121,  132,  10  L.  627  (con- 
strued);  85  C.  238,  242,  24  P.  718  (cited);  92  C.  611,  614,  28  P.  807, 
808  (construed);  96  C.  605,  606,.  31  P.  564  (cited);  100  C.  537,  541,  38 
A.  S.-310,  35  P.  163  (cited);  101  C.  135,  148,  35  P.  549  (cited);  108  C. 
431,  436,  41  P.  477  (construed);  114  C.  466,  474,  46  P.  383  (cited); 
115  C.  279,  284,  47  P.  58  (cited);  116  C.  108,  109,  47  P.  925  (cited); 
117  C.  604,  614,  615,  616,  49  P.  736  (cited);  123  C.  145,  146,  55  P.  772 
(cited);  125  C.  527,  529,  58  P.  172  (cited);  127  C.  347,  349,  59  P.  784 
(cited);  127  C.  570,  571,  60  P.  35  (cited);  128  C.  257,  259,  00  P.  865 
(cited);  129  C.  325,  327,  61  P.  1076  (cited);  129  C.  545,  546,  79  A.  S. 
137,  62  P.  104  (construed) ;  132  C.  289,  290,  64  P.  399,  773  (construed) ; 
145  C.  759,  760,  79  P.  537  (cited);  151  C.  162,  172,  90  P.  524  (referred 
to);  151  C.  451,  452,  453,  454,  91  P.  102  (applied);  3  C.  A.  668,  679, 
87  P.  27  (referred  to) ;  5  C.  A.  491,  492,  90  P.  839  (only  proper  remedy 
for  usurpation  of,  or  intrusion  into,  public  office). 

l»raetice  Act  §310.-3  C.  167,  175,  177  (cited);  20  C.  50,  53  (con- 
strued); 24  C.  125,  127   (cited);   47  C.  524,  525   (cited). 

As  to  actions  to  dissolve  insolvent  insurance  companies,  see  Kerr's 
Cyc.  Pol.  C.  §  602  and  note. 

As  to  allegations  doncerning  relator,  see  Kerr's  Cyc.  C.  C.  P.  §  803 
note  pars.  177,  ISO;  also  §  804. 

As  to  answer  alleging  non-compliance  with  statute,  in  action  by 
foreign  corporation,  see  Kerr's  Cyc.  C.  C.  §  406  and  note. 

As  to  appurtenances,  easements,  and  servitudes,  see  Kerr's  Cyc. 
C.  C.  §§  801-811  and  notes. 

As  to  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  805  and  note  pars.  3-10. 
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As  to  appointment  of  a  receiver  of  corporate  property,  see  72  A.  S. 
48-60. 

As  to  appointment  of  receiver  in  action  to  dissolve  insurance  com- 
pany, see  Kerr's  Cyc.  Pol.  C.  §602  and  note  pars.  .=i,  6. 

As  to  appointment  of  receiver  in  quo  warranto  proceedings,  see 
72  A.  S.  86. 

As  to  appointment  of  receiver  upon  dissolution  of  corporation,  see 
Kerr's  Cyc.  C.  C.  P.  §  565  and  note. 

As  to  banking,  see  Kerr's  Cyc.  C.  C.  §  356  and  note. 

As  to  burden  of  pi-oof  in  quo  warranto,  see  Kerr's  Cyc.  C.  C.  P. 
§  803,  note  pars.  157,  159;  also  100  A.  D.  268-274;  briefs  61  L.  735; 
63  L.  768;  also  Kerr's  Cyc.  C.  C.  P.  §  803  and  note  pars.  157,  159. 

As  to  civil  actions  to  attain  remedies  formerly  reached  by  the 
writ  of  quo  warranto,  and  informations  in  the  nature  of  quo  war- 
ranto,   see    3    L.    513. 

As  to  collateral  attack  on  authority  of  court  by  habeas  corpus, 
see  Kerr's  Cyc.  Pen.  C.  §  1484  and  note  par.  26. 

As  to  collateral  inquiry  into  due  incorporation  of  company,  see 
Kerr's  Cyc.  C.  C.  §  358  and  note. 

As  to  collateral  inquiry  into  right  of  foreign  corporation  to  do 
business  within  state,  see  Kerr's  Cyc.  C.  C.  §  536  and  note  par  11. 

As  to  complaint,  see  post  §  804. 

As  to  contesting  election  to  office,  see  Kerr's  Cyc.  C.  C.  P.  S§  1111- 
1127  and  notes. 

As  to  corporate  character  being  admitted  by  making  the  corpora- 
tion a  party  defendant,  see  3  L.  512;  brief  61  L.  735. 

As  to  corporate  franchises,  see  40  A.  S.  157;  3  L.  510;  brief  64 
L.  367. 

As  to  corporate  powers,  see  Kerr's  Cyc.  C.  C.  §5  354,  355  and  notes. 

As  to  criminal  punishment  for  usurpation  of  office,  see  Kerr'N 
Pocket  Pen.  C.  §  75. 

As  to  definition  of  employment,  see  Kerr's  Cyc.  C.  C.  §  1965  and 
note. 

As  to  definition  of  office,  see  63  A.  S.  180-193. 

As  to  difference  between  usurper  and  officer  de  facto,  sec  3  A.  S. 
183. 

As  to  distinction  between  franchise  and  mere  monopoly,  see  4  l.i. 
614. 

As  to  discretion  of  attorney-general  to  determine  whether  quo 
warranto  shall  be  lirought,  see  brief  63  I^.  756,  768. 

As  to  discretion  of  court,  see  Kcrr'.s  Cy*'.  C.  C.  V.  S  ^^02  .-in.l  note 
par.  9. 

As  to  dissolution  of  coi i>nrati<>iis,  s..'  Kerr's  Cyc.  C.  C  88  3:»;i.  4<»o 
and  notes. 

As  to  effect  of  judgment  of  ouster  upon  property  riglits  of  cor- 
poration, see  30  A.  U.  52;  58  A.  S.  781;  3  L..  510. 
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As  to  effect  of  proceeding  to  forfeit  charter  of  a  corporation 
upon  rights  of  corporation  to  dispose  of  its  property,  see  56  A.  S. 
864. 

As  to  estoppel  to  attack  corporate  capacity,  see  Kerr's  Cyc.  C.  C. 
§  633  and  note  par.  4. 

As  to  examination  of  corporate  affairs  by  attorney-general,  see 
Kerr's  Cyc.  C.  C.  §  382  and  note. 

As  to  examination  of  corporate  affairs  by  legislature,  see  Kerr's 
Cyc.  C.  C.  §  383. 

As  to  execution  sale  of  franchise,  see  Kerr's  Cyc.  C.  C.  §  388  and 
note. 

As  to  existence  of  other  remedies  not  being  a  bar  to  a  proceeding 
in  quo  warranto  by  state,  see  brief  63  L.  762. 

As  to  extent  of  inquiry  on  habeas  corpus,  see  Kerr's  Cyc.  Pen.  C. 
§  1484  and  note  pars.  6-8. 

As  to  ferry  privilege  being  a  franchise,  see  briefs  32  L.  315;  33  L. 
536. 

As  to  forfeiture  of  charter  by  failure  to  pay  annual  license-tax, 
see  act  approved  March  20,  1905,  and  amendment  approved  June  13, 
1906.     See  Hen.  G.  L.  p.  1378. 

As  to  forfeiture  of  charter  of  corporation  by  failvu-e  to  organize 
and  commence  transaction  of  business  within  one  year  after  date  of 
incorporation,  see  Kerr's  Cyc.  C.  C.  §  358  and  note. 

As  to  forfeiture  of  corporate  charter  for  neglcet  or  abuse  of  its 
franchise  or  breach  of  trust,  see  brief  63  L.  766. 

As  to  forfeiture  of  franchise  of  railroad  for  failure  to  operate,  see 
Kerr's  Cyc.  C.  C.  §  468  and  note. 

As  to  forfeiture  of  franchise  of  wagon-road  corporation  by  charg- 
ing excessive  toll,  see  Kerr's  Cyc.  C.  C.  §  514  and  note. 

As  to  forfeiture  of  office  by  conviction  of  crime,  see  Kerr's  Cyc. 
Pen.  C.  §§  88,  98. 

As  to  forfeiture  of  office  by  inliumanity  to  prisoner,  see  Kerr's 
Cyc.  Pen.  C.  §  147  and  note. 

As  to  forfeiture  of  office  for  taking  reward  for  deputation,  see 
Kerr's  Cyc.  Pen.  C.  §  74. 

As  to  franchise  being  a  contract,  see  briefs  47  L.  90,  104. 

As  to  franchise  for  constructing  road  for  use  of  automobiles, 
bicycles,  etc.,  see  Kerr's  Cyc.  C.  C.  §  524  and  note. 

As  to  franchise  not  being  contract,  see  Kerr's  Cyc.  C.  C.  §  503 
and  note  par.  2. 

As  to  franchise  to  take  tolls,  see  Kerr's  Cyc.  C.  C.  P.  §  528  and 
note. 

As  to  injunction  against  usurpation  of  franeliiso,  see  y)rief  36  L. 
846. 

As  to  injunction  not  Ijeing  proper  remedy  to  tr>-  title  to  office,  see 
42  A.  S.  236;  47  L.  394. 

As  to  injunction  to  enforce  forfeiture,  see  Kerr's  Cyc.  C.  C.  §  3369 
and  note. 
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As  to  injunction  to  prevent  unlawful  exeroise  of  corporate  priv- 
ilege, see  35  A.  S.  674,  675. 

As  to  injunction  to  restrain  exercise  of  public  office,  see  Kerr's 
Cyc.  C.  C.  §  3423  subd.  6  and  note. 

As  to  juror  not  being  an  officer  within  meaning  of  statute,  see 
Kerr's  Cyc.  C.  C.  P.  §  803,  note  par  90. 

As  to  limitations  of  actions  by  state  to  inquire  into  due  incor- 
poration of  company,  see  Kerr's  Cyc.  C.  C.  §  358  and  note. 

As  to  mandamus  not.  being  proper  remedy  to  try  title  to  office, 
see  12  A.  D.  28-31;  12  A.  D.  59;  89  A.  D.  732;  13  A.  S.  273;  31  L.  342, 
368. 

As  to  mandamus  to  compel  admission  to  office,  see  Kerr's  Cyc. 
C.  C.  P.  §  1085  and  note. 

As  to  necessary  allegations  in  an  information  in  the  nature  of 
quo  warranto,  see  30  A.  D.  44-52;   briefs  1  L.  771;  63  T^.  76S,  769. 

As  to  necessity  of  franchise  for  taking  tolls,  see  37  L.  711,  719. 

As  to  office  being  of  nature  of  franchise,  see  Kerr's  Cyc.  C.  C.  P. 
§  803  and  note  par.  38. 

As  to  the  nature  of  a  franchise,  see  briefs  36  L.  144;  59  Ij.  5S2. 

As  to  parties  to  proceedings  of  this  nature,  see  30  A.  D.  44-52. 

As  to  pleadings  in  quo  warranto,  see  30  A.  D.  44-52;  brief  63  Jj. 
768,  769. 

As  to  point  that  no  franchise  can  be  held  which  is  not  derived 
from  the  law  of  the  state,  see  brief  1  L.  772;  38  L.  218. 

As  to  proceedings  to  declare  forfeiture  of  corporate  franchises,  see 
30  A.  D.  44-52;  8  A.  S.  798-202. 

As  to  proceedings  to  inquire  into  elections  of  private  corporation, 
see  Kerr's  Cyc.  C.  C.  §  315  and  note. 

As  to  public  control  of  franchise,  see  brief  38  L.  218. 

As  to  quo  warranto  against  corporations  for  making  illegal 
charges  in  course  of  authorized  business,  see  63  L.  761,  764. 

As  to  quo  warranto  being  proper  remedy  to  oust  a  foreign  corpora- 
tion from  exercising  its  franchise,  see  brief  63  Ij.  767. 

As  to  quo  warranto  to  determine  existence  of  corporation  where 
such  existence  or  authority  depends  upon  some  existing  jurisdic- 
tional fact  which  has  been  determined  to  exist  by  .some  court  nr 
other  tribunal  possessing  authority  to  determine  it,  see  23  .\.  !^. 
111. 

As  to  remedies  in  case  of  the  illegal  assumiUion  of  inuMicip;iI 
authority  over  certain  territory,  see  35  L.  745. 

As  to  removal  from  office  for  neglect  of  duty,  see  KorrN  r<Mk«'« 
Pen.  C.  §  661. 

As  to  removal  of  civil  officers  liy  irnpeai'lmiPiit,  sec  Kerr's  »'yc. 
Pom.  C.  §S  739-753  and  notes. 

-As  to  removal  of  civil  officers  upon  accusations  presented  by  grand 
jury,  see  Kerr's  Cyc.  Pen.  C.   S§  758-771  and  notes. 
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As  to  removal  of  officers  by  summary  proceedings  before  superior 
court,  for  charging  Illegal  fees,  or  refusing,  or  neglecting  to  per- 
form official  duties,  see  Kerr's  Cyc.  Pen.  C.  §  772  and  note. 

As  to  right  granted  by  the  city  council  to  a  street-railway  com- 
pany to  use  certain  streets  being  a  franchise,  see  brief  48  L.  823. 

As  to  right  of  state  to  proceed  by  quo  warranto  to  obtain  a  judg- 
ment merely  ousting  the  corporation  from  the  further  exercise  nf 
illegal  and  unauthorized  powers  when  corporation  is  guilty  of 
exercising  powers  unauthorized  by  its  charter,   see  brief  63   L.   766. 

As  to  right  to  collect  toll;  to  operate  ferries;  to  build  dams;  to 
use  streets  and  highways,  being  a  franchise,  see  brief  63  L.  767. 

As  to  right  to  collect  wharfage  being  a  franchise,  see  1  L.  133,  134. 

As  to  right  to  determine  corporate  existence  of  town  in  proceed- 
ing for  usurpation  of  office  of  mayor,  see  Kerr's  Cyc.  C.  C.  P.  §  803. 
note  par.  127;  also  brief  61  L.  734. 

As  to  right  to  jury  trial  in  such  cases,  see  3  L.  510;  24  L.  806,  807. 

As  to  rule  that  corporate  charter  shall  be  construed  luost 
strongly  against  the  corporation  and  in  favor  of  the  state,  .^^ee 
brief  64  L.  368. 

As  to  rule  that  corporate  franchises  can  only  he  attacked  at 
instance  of  state,  see  38  A.  S.  162. 

As  to  rule  that  not  guilty  and  other  pleas  that  are  not  good  pleas, 
see  30  A.  D.  44-52. 

As  to  rule  that  respondent  must  either  justify  or  disclaim,  see 
30  A.  D.  44-52;  briefs  63  L.  768;  64  L.  367. 

As  to  security  by  relator,  see  post  §  810. 

As  to  settlement  of  affairs  of  corporation  dissolved  by  action 
under  this  chapter,  see  Kerr's  Cyc.  C.  C.  P.   §  805  and  note  par.  26. 

As  to  state  being  proper  party  to  institute  such  proceedings,  see 
3  L.  511. 

As  to  statement  that  information  was  filed  by  rei|uest  being  re- 
garded as  surplusage,  see  brief  63  L.   766. 

As  to  statute  of  limitations  and  other  defenses  which  bar  action, 
see  -Kerr's  Cyc.  C.  C.  P.  §  803,  note  pars.   4-10,  199. 

As  to  statute  of  limitations  in  f|uo  warranto  proceedings,  see  52 
A.  S.  312-315. 

As  to  trying  rights  of  several  claimants  to  one  office  or  franclTise 
in  one  action,  see  post  §  808. 

As  to  ultra  vires  acts,  see  Kerr's  Cyc.  C.  C.  §  354  and  note  par. 
109. 

As  to  ultra  vires  acts  being  grounds  for  <lirect  proceedings  by  the 
state  for  judgment  of  forfeiture,  see  Kerr's  Cyc.  C.  C.  P.  §  803.  note 
par.  34:  also  63  L.  766. 

As  to  voluntary  dissolution  of  corporations,  see  Kerr's  Cyc.  C.  C. 
P.   §§  1227,  1234  and  notes. 

As  to  what  distinguishes  an  office  from  a  mere  employment  or 
contract,   see  72  A.  D.   179;   17  L.   243,   250;  brief  52  L,.   406. 

642 


eh.  v.]  NAME    OF    PKliSnX    KXTITI.HK.  «  S04 

As  to  what  information  for  usurpation  of  franchise  must  show, 
see  brief  63  L.   768. 

As  to  what  ofRces  are  public,  in  sense  tliat  would  warrant  issu- 
ance of  an  information  for  usurping  or  intrudinier  into  them,  see 
30    A.    D.    47-52. 

As  to  whether  franchise  is  subject  to  sale  and  transfer,  see  brief 
32  L.  315;   47  L.  87,   89;  and  brief  47  L.   215. 

As  to  whether  leave  of  court  is  necessary  to  institute  proceeding 
by  quo  warranto,  see  30  A.  D.  44-52;  brief  63  L.  767;  1  L.  X.  S.  S26. 

As  to  whether  the  position  of  teacher  in  public  schools  of  city 
is  an  office,  see  Kerr's  Cyc.  C.  C.  P.  §  803,  note  par.   116. 

As  to  whether  the  right  to  manufacture  gas  and  distribute  it 
by  means  of  pipes  laid  in  the  streets  is  a  franchise  or  easeinenl, 
see  8   L.    487,   488. 

As   to    who   may    be    relator,    see    brief   57   L.    244. 

Cases  under  act  of  March  30,  1874,  see  Hen.  G.  L.  p.  1012;  and 
for  provisions  of  present  County  Government  Act,  see  §§  53,  222, 
223,  225,  see  Hen.  G.  L.  pp.  210,  336. 

§804.  NAME  OF  PERSON  EMITLEl)  TO  OFFICE  MAY 
BE  SET  FORTH  I>  THE  COMPLAINT.  IF  FEES  HAVE 
BEEN  RECEIVED  BY  THE  ISURPER,  HE  MAY  BE  AK- 
RESTED.  Whenever  such  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to  the 
office,  and  by  means  of  his  usurpation  thereof,  an  order  may 
be  granted  by  a  justice  of  the  sui)reme  court,  or  a  judge  of 
the  superior  court,  for  the  arrest  of  such  defendant  and  hold- 
ing him  to  bail;  and  thereupon  he  may  be  arrested  and  held 
to  bail  in  the  same  manner  and  with  the  same  effect  and  sub- 
ject to  the  same  rights  and  liabilities  as  in  other  civil  actions 
where  the  defendant  is  subject  to  arrest. 

HiMtury:  Enacted  Marcli  11,  1872,  re-enactment  of  §311  I'rac- 
tice  Act;  amended  Marcli  10,  1880,  Code  Amdts.  ISSO  (C.  C.  P.  i)t.>, 
pp.   11,   12. 

69  C.  460,  463,  11  P.  1,  2  (cited);  76  C.  436,  437.  IS  P.  413  (cited): 
79  C.  105,  106,  21  P.  423  (applied). 

As  to  arrest  and  ball,  see  Kerr's  Cyc.  C.  C.  P.  SS  47S-504  ami 
notes. 
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As  to  one  action  against  several  (.laimants,   see  post  §  80S. 
As    to    pleading,    see   Kerr's    Cyc.    C.    C.    P.    §  803    and    note    pars. 
144-183. 


§805.  JUDGMENT  MAY  DETERMINE  THE  RIGHTS  OF 
BOTH  INCUMBENT  AND  CLAIMANT.  In  every  such  action 
judgment  may  be  rendered  upon  the  right  of  the  defendant, 
and  also  upon  the  right  of  the  party  so  alleged  to  b^  entitled, 
or  only  upon  the  right  of  the  defendant,  as  justice  may  re- 
quire. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §312  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.   for  26  pars,  annotation. 

Code  section.— 69  C.  460,  463,  464,  11  P.  1,  2,  3  (cited);  73  C. 
486,  489,  491,  15  P.  110,  112  (construed);  76  C.  436,  437,  IS  P.  413 
(cited);  79  C.  105,  106,  21  P.  423  (applied);  118  C.  393,  400,  46  P. 
740,   50  P.   668    (cited);   132  C.   283,  64  P.   285    (cited). 

Practice  Act  §312.-27  C.  470,  475    (applied). 

As  to  contempts,  see  Kerr's  Cyc.  C.  C.  P.  §  1209  and  note. 

As  to  costs,   see  Kerr's  Cyc.   C.  C.  P.   §§  809,  1021-1040  and  notes. 

As  to  extent  of  judgment  rendered,   see  63  L.  764. 

As   to  judgment,   see  Kerr's   Cyc.    C.    C.   P.    §§  806-809   and    notes. 

As  to  power  of  court  to  render  judgment  of  ouster  of  particular 
franchise,  and  that  it  need  not  necessarily  be  of  whole  charter, 
see   brief   63   L.    765. 

As  to  power  of  superior  court  to  appoint  new  trustees,  see 
Kerr's   Cyc.    C.    C.    §  2289   and   note. 

As  to  receiver,  see  Kerr's  Cyc.  C.  C.  P.  §  803,  and  note  pars.  193- 
197. 

As  to  settlement  of  affairs  of  dissolved  corporation  by  directors, 
unless  other  persons  are  appointed  by  court,  see  Kerr's  Cyc.  C.  C. 
§  400  and  note. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §§  941, 
942,    949    and    notes. 


§  806.     AYHEN  RENDERED  IN  FAVOR  OF  APPLICANT.   If 

the  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person, 
he  will  be  entitled,  after  taking  the  oath  of  office  and  execut- 
ing such  official  bond  as  may  be  required  by  law,  to  take  upon 
himself  the  execution  of  the  office. 
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Hiittury:  Enacted  March  11,  1872,  re-enactment  of  §  313  Prac- 
tice Act. 

69  C.  460,  463.  11  P.  1.  2  (cited);  76  C.  436,  437.  18  P.  413  (cited): 
79  C.  105,  106,  21  P.  42^  (applied);  115  C.  279,  2S3,  284.  47  P.  58 
(cited);  138  C.  34.  39,  70  P.  924   (cited). 

As  to  vacation  of  office  by  defendant  adjudged  guilty  of  usurpa- 
tion, see  Kerr's  Cyc.  C.   C.   P.   §  805  and  note  pars.  15.   16,   19.   22. 

§807.    DAMAGES   MAY   BE    RECOVERED   BY    SUCCESS- 

¥VL  .\PPLIC'A>'T.  If  judgment  be  rendered  upon  the  right 
or  the  person  so  alleged  to  be  entitled,  in  favor  of  such  per- 
son, he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office  by 
the  defendant. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §314  Prac- 
tice Act. 

69  C.  460,  463,  11  P.  1,  2  (cited);  76  C.  436,  437,  IS  P.  413  (cited); 
79  C.  105,  106,  21  P.  423  (applied);  118  C.  393,  397,  400,  46  P.  740. 
50  P.   668   (cited);   151   C.   162,   168,   172,   175,   90  P.   524. 

As  to  right  to  salary  of  office,  see  Kerr's  Cyc.  Pol.  C.  §  936  and 
note. 

§808.  WHEX  SEVERAL  PERSONS  CLAIM  THE  S  VME 
OFFICE,  THEIR  RIGHTS  MAY  BE  DETERMIND  BY  A 
SI>tJLE  ACTIOX.  When  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective  rights 
to  such  office  or  franchise. 

History:  Enacted  March  11.  1872,  re-enactment  of  §315  Prac- 
tice  Act. 

69  C.  460,  463,  11  P.  1,  2  (cited);  76  C.  436,  437.  18  P.  413  (cited): 
79  C.  105,  106,  21  P.  423  (applied);  124  G.  7,  13,  56  P.  619  (con- 
strued); 2  C.  A.  109,  111,  S3  P.  165  (several  judgment  a."  t<i  each 
of  all   claimants  and   intruders). 

As  to  parties,  see  Kerr's  Cyc.  ('.  C.  1>.  §  so:?  and  note  pars. 
121-143. 

§805).  IF  DEFENDANT  FOIND  (U  ILTY,  >VHAT  JUDG- 
MENT TO  BE  RENDERED  AGAINST  HIM.  When  a  defend- 
ant, against  whuni  such  action  has  been  brought,  is  adjudged 
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guilty  of  usurping  or  intruding  into,  or  unlawfully  holding 
any  office,  franchise,  or  privilege,  judgment  must  be  rendered 
that  such  defendant  be  excluded  from  the  office,  franchise,  or 
privilege,  and  that  he  ])ay  the  costs  of  the  action.  The  court 
may  also,  in  its  discretion,  impose  upon  the  defendant  a  fine 
not  exceeding  five  thousand  dollars,  which  fine,  when  col- 
lected, must'be  paid  into  the  treasury  of  the  state. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §310  Prac- 
tice Act. 

See  Kerr's  Cyc.   C.   C.   P.  for  2  pars,   annotation. 

69  C.  460,  463,  11  P.  1,  2  (cited);  76  C.  436,  437,  IS  P.  413  (fited): 
79  C  105,  106,  109,  21  P.  423,  424  (applied);  S2  C.  238,  243,  22  P. 
1039,  1040  (construed);  84  C.  114,  120,  24  P.  277,  12  L.  117  (cited); 
84  C.  327,  376,  380,  18  A.  S.  192,  247,  24  P.  121,  132,  134,  10  L.  627 
(cited);  114  C.  466,  479,  46  P.  383  (cited);  118  C.  393,  400.  46  P. 
740,  50  P.  668  (cited);  129  C.  545,  546,  547,  548,  79  A.  S.  137,  62 
P.    104    (construed). 

As  to  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  805  and  note. 

§  810.  UNDERTAKING  ^VHEN  ACTION  BROUGHT  UPON 
INFORMATION  OF  PRIVATE  PARTY.  When  the  action  is 
brought  upon  the  information  or  application  of  a  private 
party,  the  attorney-general  may  require  such  party  to  enter 
into  an  undertaking,  with  sureties  to  be  approved  by  the 
attorney-general,  conditioned  that  such  party  or  the  sureties 
will  pay  any  judgment  for  costs  or  damages  recovered 
against  the  plaintiff,  and  all  the  costs  and  expenses  incurred 
in  the  prosecution  of  the  action. 

History:    Enacted  March   24,   1874,  Code  Amdts.   1873-4,  p.   327. 

See  Kerr's   Cyc.   C.    C.   P.   for  2  pars,   annotation. 

69  C.  460,  463,  11  P.  1,  2  (cited);  75  C.  147,  148,  16  P.  757  (cited); 
76  C.  436,  437,  18  P.  413  (cited);  79  C.  105,  106,  21  P.  423  (applied); 
84  C.  327,  365,  18  A.  S.  192,  247,  24  P.  121,  129,  10  L.  627  (cited); 
108  C.  431,  436.  41  P.  477  (cited);  129  C.  325,  326,  327,  61  P.  1076 
(cited). 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1056 
and  note. 

As  to  undertaking  by  surety  company,  see  Kerr's  Cyc.  C.  C.  P. 
§  1056    and   note. 
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Ch.  VI.]  VESSELS  LIABLE— LIIONS.  §813 

CHAPTER  VI. 
OF  ACTIONS  AGAINST  STEAMERS,  VESSELS,  AND  BOATS. 

§  813.  When  vessels,  etc.,  are  liable.  Their  liabilities  constitute 
liens. 

§  814.     Actions  may  be  brought  directly  against  vessels. 

§  815.     Complaint  must  be  verified. 

§  816.     Summons,  service  of  on  master,  etc. 

§  817.     Plaintiff  may  have  such   vessel,  etc.,  attached. 

§  818.     The  clerk  must  issue  the  writ  of  attachment. 

S  819.     Such  writ  must  be  directed  to  the  sheriff. 

§  820.     Writ,  execution  of  witliout  delay. 

§  821.  Tlie  owner,  master,  etc.,  may  appear  and  defend  sucii 
vessel. 

S  S22.     Discharge  of  attachment  on  undertaking. 

§  82.'>.  After  appearance,  attachment  may,  on  motion,  be  dis- 
charged. 

§  824.  When  not  discharged  such  vessel,  etc.,  may  be  .soM  at 
public  auction.     Application  of  proceeds. 

S  825.  Mariners  and  others  may  assert  their  claim  for  wages, 
notwithstanding  prior  attachment. 

$  826.     Proof  of  tlie  claims  of  mariners  and  others. 

§  827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage, 
etc. 

8  813.  WHE\  VESSELS,  ETC.,  ARE  LI.VBLE.  THEIR 
LI  ABILITIES  (ONSTITl  TE  LIENS.  All  steameis,  vessels, 
and  boats  are  liable: 

1.  For  services  rondcrod  on  Imanl  at  tlie  request  of.  or  on 

contract    with,    their    respective    owners,    inast.Ms.    iiLicnts.    or 
consignees. 

2.  For  supplies  fiiniislied  in  this  state  for  tlicir  use,  al  the 
request  of  their  respective  owners,  masters,  agents,  or  con- 
signees. 

?,.  Vor  nork  done  or  materials  fnrnislied  in  llii«>  ^lafe  lor 
their  construction,  repair,  or  equipment. 

4.  For  tlu'ir  uliarl'auc  and  ane.lioraue  w  iihiii  tiiis  slate. 

5.  For  non-pert'ornianee,  or  nialiMrt'ornianee,  or  any  eon- 
tract  for  the  transportation  of  persons  or  property  between 
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places  within  the  state,  made  by  their  respective  owners,  mas- 
ters, agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  property, 
in  this  state. 

Demands  for  these  several  causes  constitute  liens  upon  all 
steamers,  vessels,  and  boats,  and  have  priority  in  their  order 
herein  enumerated,  and  have  preference  over  all  other 
demands;  but  such  liens  only  continue  in  force  for  the  period 
of  one  year  from  the  time  the  cause  of  action  accrued. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  317  Prac- 
tice Act  as  amended  1860;  amended  March  24,  1874,  Code  Amdts. 
1873-4,   p.   327. 

See  Kerr's  Cyc.  C.  C.  P.   for  64  pars,  annotation. 

Code  section.— 124  C.  212,  213,  215,  56  P.  1026  (cited);  133  C. 
479,  481.  65  P.  1032  (construed);  142  C.  239,  241,  242,  243,  244,  75  P.  843 
(construed) ;  1  C.  A.  99,  100,  81  P.  656  (cited) ;  14  P.  354,  355  (applied- 
supplies  ordered  by  master  appointed  by  owner) ;  52  F.  652,  654, 
656  (construed  with  other  sections — thi.s  section  governs  and  estab- 
lishes the  master's  lien  for  his  wages);  57  F.  845,  847.  849  Tcon- 
struction  of  conflicting  provisions — master  has  no  lien  for  wages, 
reversing  52  F.  652);  63  F.  144,  146,  147  (applied) — rules  applicable 
to  maritime  liens);  78  F.  155,  158  (applied — what  statute  of  limita- 
tions governs — distinction) ;  94  F.  181,  188  (the  one-year  limitation 
does  not  apply  to  what  suit) ;  129  F.  715,  717,  719  (this  section 
gives  no  lien  for  damages  recoverable  under  §  377  for  wrongful 
death). 

Practice  Act  §  317.— 13  C.  370,  371  (construed) ;  18  C.  526.  532 
(construed);   29  C.   418,   419   (construed);   42  C.   469,   472    (construed). 

As  to  admiralty  and  maritime  jurisdiction,  see  3  L.  711,  712; 
5  L.   684-689;   4  Fed,   Stats.   Ann.    220-234  notes. 

As  to  admiralty  jurisdiction  of  contracts,   see  66  L.   193-238. 

As  to  attachment,   see  post   §  817. 

As  to  bottomry  lien,  see  Kerr's  Cyc.  C.  C  §§  3028,  3029  and  notes. 

As  to  charterer  as  owner,   see  Kerr's  Cyc.   C.   C.    §  965  and  note. 

As  to  claim  of  lien  for  services  by  part  owner,  see  70  L.  380. 

As  to  contract  for  building  ship  or  for  supplying  engines,  timber, 
or  other  materials  for  construction,  not  being  a  maritime  contract, 
and  creating  no  inaritime  lien,   see  1  T>.   505. 

As  to  definition  of  ship  and  shipping,  see  Kerr's  Cyc.  C.  C.  §  960 
and   note. 

As  to  duties  and  liabilities  of  manager,  managing  owner,  and 
owners  of  a  ship,   see  Kerr's  Cyc.   C.   C.   §  2070  et  seq.   and  notes. 

As  to  exclusiveness  of  such  jurisdiction,  see  brief  31  L.  239. 
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As  to  extinguishment  of  lien  by  lapse  of  time,  Kenerally,  see 
Kerr's  Cyc.   C.  C.    §  2911  and  note. 

As  to  jurisdiction  of  actions  against  vessels  for  damages  for 
wrongful  death  of  a  person,  see  brief  31  L.  716;  note  31  L.  715. 

As  to  jurisdiction  of  state  courts  to  enforce  liens  against  vessels, 
see   34   A.    S.    309,    310. 

As  to  jurisdiction  G^ver  ship  at  sea,  see  46  L.   264-281. 

As  to  liability  for  illness  resulting  from  failure  to  furnish  berth, 
see  brief   55   L.   544. 

As  to  liability  of  secret  part  owner,  see  90  A.   S.  403. 

As  to  lien  for  repairs  made  in  home  port,  see  90  A.   S.  397. 

As  to  lien     for  salvage,   see  Kerr'.s  Pocket  C.  C.  §  2079. 

As  to  lien  for  supplies  furnished  in  home  port,  see  70  I...  407-413. 

As  to  lien,  generally,  see  Kerr's  Cyc.  C.  C.  §  2S72  et  seq.  and 
notes. 

As  to  lien  on  ships,  see  Kerr's  Pocket  C.  C.  §  3060. 

As  to  lien  on  vessels  under  mechanics'   liens  law,   see  1   L.   505. 

As  to  limitation  of  vessel  owners'  liability,  see  4  Fed.  Stats.  Ann. 
837-864    note. 

As  to  mechanics'  liens,  see  Kerr's  Cyc.  C.  C.  P.  §§1183  et  se(|. 
and  notes. 

As  to  owner's  liability  for  cargo  sold  by  master,  see  Kerr's  Cyc. 
C.    C.    §  2385. 

As  to  parties,   see  post  §  814. 

As  to  personal  liability  of  master,  see  KerrVs  Pocket  C".  ('. 
§§  2382-2384. 

As  to  pleading,  see  post  §  815. 

As  to  remedy  against  owner  for  supplies  furnished  at  home  port, 
see  Kerr's  Cyc.  C.  C.  P.  §  813  and  note  pars.  27,  40,  60. 

As  to  rights  and  liabilities  of  part  owners  of  vessels,  see  90  A. 
S.    354-410. 

As  to  state  regulation  of  shipping,  where  Congress  has  legislated 
on  subject-matter,  see  briefs  51  L.  721;  54  L.  237. 

As  to  territorial  extent  of  admiralty  jurisdiction,  see  32  A.  1  •. 
65-68. 

As  to  test  of  admiralty  jurisdiction,  see  Kerr's  Cyc.  C.  C.  P. 
§  813  and  note  pars.   15-19  this   note. 

As  to  what  are  deemed  vessels  within  state  statute,  see  1  L.  505. 

As  to  what  contracts  will  support  maritime  liens,  see  70  L. 
353,    439. 

As  to  when  state  may  create  liens  on  boats  and  ve.ssels,  see 
1  L.   505. 


§  814.     ACTIONS  M.VY  BE  IJHOKJHT  lUHlM  TLY  .Vfi.VINST 

VESSELS.     Actions    for   any   of   the   causes    si)ecified    in    the 
preceding   section   must   be   brought   against   the   owners   by 
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name,  if  known,  but  if  not  known,  that  fact  shall  be  stated  in 
the  complaint,  and  the  defendants  shall  be  designated  as  un- 
known owners.  Other  persons  having  a  lien  upon  the  vessel 
may  be  made  defendants  to  the  action,  the  nature  and  amount 
of  such  lien  being  stated  in  the  complaint. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  318  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.   1873-4,  p.   328. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58   C.    356    (cited). 

As  to  definition  of  consignee,  see  Kerr'.**  I'ooket  C.  C.  §L'110; 
also  2  W.  &  P.  1449. 

As  to  fictitious   names,   see   ante   §  474. 

As  to  parties  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  3C7-390  and 
notes. 

As  to  wlio  may  appear  and  defend,   see  post  §  821. 


§  815.  COMPLAINT  MUST  BE  VEKIFIED.  The  complaint 
must  designate  the  steamer,  vessel,  or  boat  by  name,  and 
must  be  verified  by  the  oath  of  the  plaintiff,  or  some  one  on 
his  behalf. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  319  Prac- 
tice Act. 

See  Kerr's  Cyc.   C.   C.   P.  for  2  pars,  annotation. 

150  C.  289,   325,  88  P.  356,   8  L.  N.   S.   692   (referred  to). 

As  to  verification,  see  Kerr's  Cyc.  C.   C.  P.   §  446  and  note. 


§  81G.     SUMMONS,  SERVICE  OF  ON  MASTER,  ETC.     The 

summons  and  copy  of  the  complaint  must  be  served  on  the 
owners  if  they  can  be  found;  otherwise,  they  may  be  served 
on  the  master,  mate,  or  person  having  charge  of  the  steamer, 
vessel,  or  boat. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  320  Prac- 
tice Act;  amended  March  24,  1874;  Code  Amdts.  1873-4,  p.  328; 
March   10,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  12. 

150  C.  289,  325,   88  P.  356,  8  L.  N.  S.  692   (referred  to). 
As   to   service   of  summons,   generally,    see   Kerr's   Cyc.    C.    C.    P. 
§§  410  et  seq.  and  notes. 
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§817.  I'LALM'IFF  MAY  HAVE  SUCH  VESSEL,  ETC.,  AT- 
TACHEl).  The  i)lainriff,  at  the  time  of  issuing  the  summons, 
or  at  any  time  afterward,  may  have  the  steamer,  vessel,  or 
boat,  with  its  tackle,  apparel,  and  furniture,  attached  as 
security  for  the  satisfaction  of  any  judgment  that  may  be 
recovered  in  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  321  Prac- 
tice Act;  amended  Marcli   24,  1874,  Code  Amdts.  1873-4,  p.  328. 

Code  section.— .52  F.  652,   654,  656   (cited). 

Practice  Act  §  321.— 7   C.    406,    409    (construed). 

As  to  attachment,  generally,  see  Kerr's'  Cyc.  C.  C.  P.  S§  537-.560 
and  notes. 

As  to  lien  acquired,  see  Kerr's  Cjc.  C.  C.  P.  §  813  and  note 
pars.    51-55. 


§81N.  THE  CLERK  MUST  ISSUE  THE  WlUT  OF  AT- 
TACHiMENT.  The  clerk  of  the  court  must  issue  a  writ  of 
attachment  on  the  application  of  the  plaintiff,  upon  receiving 
a  written  undertaking  on  behalf  of  the  plaintiff,  executed  by 
two  or  more  sufficient  sureties,  to  the  effect  that  if  the  judg- 
ment be  rendered  in  favor  of  the  owner  of  the  steamer,  vessel, 
or  boat,  as  the  case  may  be,  he  will  pay  all  costs  and  damages 
that  may  be  awarded  against  him,  and  all  damages  that  may 
be  sustained  by  him  from  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  in  no  case  be 
less  than  five  hundred  dollars. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  322  Prac- 
tice Act,  with  last  two  sentences  added;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.  328. 

58  C.   356   (cited). 

As  to  attachment  bond,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  539 
and  note. 

As  to  instructions  to  sheriff,  see  Kerr's  Cyc.  C.  C.  }'.  5  ."i-l3 
and   note. 

As  to  issuance  of  writ,  see  Kerr's  Cyc.  C.  C.  P.   §  538  and  note. 

As  to  qualifications  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1057 
and    note. 

As  to  undertaking,  see  Kerr's  Cyc.  C.  C.  P.  §  539  and  note. 
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§819.  SITH  WRIT  MUST  BE  DIRECTEI)  TO  THE 
SHERIFF.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  and  keep  the  same  in  his  cus- 
tody until  discharged  in  due  course  of  law. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  323  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  329. 

58    C.    356    (cited). 

§820.    WRIT,  EXECtJTION  OF  WITHOUT  DELAY.     The 

sheriff  to  whom  the  writ  is  directed  and  delivered  must  exe- 
cute it  without  delay,  and  must  attach  and  keep  in  his  custody 
the  steamer,  vessel,  or  boat  named  therein,  with  its  tackle, 
apparel,  and  furniture,  until  discharged  in  due  course  of  law; 
but  the  sheriff  is  not  siutliorized  by  any  such  writ  to  inter- 
fere [1]  with  the  discharge  of  any  merchandise  on  board  of 
such  steamer,  vessel,  or  boat,  or  [2]  with  the  removal  of  any 
trunks  or  other  property  of  passengers,  or  of  the  captain, 
mate,  seamen,  steward,  cook,  or  other  persons  employed  on 
board. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  324  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  329. 

58   C.    356    (cited). 

As  to  claim  of  third  party,  see  Kerr's  Cyc.  C.  C.  P.  S  549  and 
note. 

As  to  execution  of  writ  of  attachment,  see  Kerr's  Cyc.  C.  C.  P. 
§  542   and   note. 

§  821.  THE  OWNER.  MASTER,  ETC..  MAY  APPEAR  AND 
DEFEND  SUCH  VESSEL.  The  owner,  or  the  master,  agent, 
or  consignee  of  the  steamer,  vessel,  or  boat,  may,  on  behalf 
of  the  owner,  appear  and  answer,  or  plead  to  the  action;  and 
may  except  to  the  sufficiency  of  the  sureties  on  the  undertak- 
ing filed  on  behalf  of  the  plaintiff,  and  may  require  sureties 
to  justify  as  upon  bail  on  arrest. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  325  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  329. 
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As  to  answer,  see  Kerr's  Cyc.  C.  C.  P.   §  437  and  note. 
As  to  appearance,  see  Kerr's  Cyc.  C.  C.  P.   §  1014  and  note. 
As  to  justification  of  sureties,   see  Kerr's  Cyc.   C.   C.   P.     4!!.'.  ami 
note. 
As  to  parties,  see  Kerr's  Cyc.  C.  C.  P.  §  814  and  notr. 


§822.    DISCHARGE   OF   ATTACHMENT   ON   UNDERTAK- 

ING.  After  the  attachment  is  levied,  the  owner,  or  the  master, 
agent,  or  consignee  of  the  steamer,  vessel,  or  boat,  may,  in 
behalf  of  the  owner,  have  the  attachment  discharged,  upon 
giving  to  the  sheriff  an  undertaking  of  at  least  two  sufficient 
sureties  in  an  amount  sufficient  to  satisfy  the  demand  in  suit, 
besides  costs,  or  depositing  that  amount  with  the  sheriff. 
Upon  receiving  such  undertaking  or  amount,  the  sheriff  must 
restore  to  the  owner,  or  the  master,  agent,  or  consignee  of 
the  owner,  the  steamer,  vessel,  or  boat  attached. 

m.story:  Enacted  March  11,  1872,  re-enactment  of  §  326  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  330. 

.'58    C.    356    (cited). 

As  to  bond  not  conferring  jurisdiction,  where  not  otherwise 
obtained,  see  Kerr's  Cyc.  C.  C.  P.   §  813  and  note  par.   32. 

As  to  discharge  after  claim  filed  for  wages  of  employees,  see 
Kerr's  Cyc.  C.  C.  P.  §  825  and  note. 

As  to  discharge  of  attachment,  see  Kerr's  Cyc.  C.  C.  P.  §§  540,  554, 
555  and  notes. 


§823.  AFTEH  AITEARANCE,  ATTACHMENT  MAY.  0\ 
3I0TI0N,  BE  IHS(MIAK<3EI).  After  the  appearance  in  the 
action  of  the  owner,  the  attachment  may,  on  motion,  also  be 
discharged  in  the  same  manner,  and  on  like  terms  and  condi- 
tions, as  attachments  in  other  cases,  subject  to  the  prnvi.'^ioni^ 
of  section  eight  hundred  and  twenty-five. 

History:  Enacted  March  11,  1872,  re-enactment  of  g  327  Prac- 
tice Act;  amended  March   24,  1874,  Code  Amdts.   1873-4.  p.  330. 

58    C.    356    (cited). 

As  to  discharge  of  attachment,  generally,  on  mntinn,  see  Ken  s 
Cyc.   C.   C.   P.   §  556   and  note. 
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§824.  WHEN  INOT  DISCHARGED  SUCH  VESSEL,  ETC., 
MAY  BE  SOLD  AT  PUBLIC  AUCTION.  APPLICATION  OF 
PROCEEDS.  If  the  attachment  be  not  discharged,  and  a 
judgment  be  recovered  in  the  action  in  favor  of  the  plaintiff, 
and  an  execution  be  issued  thereon,  the  sheriff  must  sell  at 
public  auction,  after  publication  of  notice  of  such  sale  for 
ten  days,  the  steamer,  vessel,  or  boat,  Avith  its  tackle,  apparel, 
and  furniture,  or  such  interest  therein  as  may  be  necessary, 
and  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  When  the  action  is  brougrht  for  demands  other  than  the 
wages  of  mariners,  boatmen,  and  others  employed  in  the  ser- 
vice of  the  steamer,  vessel,  or  boat  sold,  to  the  payment  of 
the  amount  of  such  wages,  as  specified  in  the  execution. 

2.  To  the  payment  of  the  judgment  and  costs,  including  his 
fees. 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or  to 
the  master,  agent,  or  consignee  who  may  have  appeared  on 
behalf  of  the  owner,  or  if  there  be  no  appearance,  then  into 
court,  subject  to  the  claim  of  any  party  or  parties  legally 
entitled  thereto. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  328  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  330;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  166,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.   C.   C.  P.  for  5  pars,   annotation. 

58    C.    356    (cited). 

As  to  motion  for  nonsuit  on  ground  of  variance,  see  22  PL 
&  Pr.    636. 

As  to  sale  of  attached  property,  see  Kerr's  Cyc.  C.  C.  P.  §  550 
and   note. 

§825.  MARINEES  AND  OTHERS  MAY  ASSERT  THEIR 
CLAIM  FOR  WAGES,  NOTWITHSTANDING  PRIOR  AT- 
TACHMENT.  Any  mariner,  boatman,  or  other  person  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat  attached, 
who  may  wish  to  assert  his  claim  for  wages  against  the  same, 
the  attachments  being  issued  for  other  demands  than  such 
wages,  may  file  an  affidavit  of  his  claim,  setting  forth  the 
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amount  and  the  particular  service  rendered,  with  the  clerk  of 
the  court;  and  thereafter  no  attachment  can  be  discharged 
upon  filing  an  undertalting,  unless  the  amount  of  such  claim, 
or  the  amount  determined  as  provided  in  the  next  section,  be 
covered  thereby,  in  addition  to  the  other  requirements;  and 
any  execution  issued  against  such  steamer,  vessel,  or  boat, 
upon  judgment  recovered  thereafter,  must  direct  the  applica- 
tion of  the  proceeds  of  any  sale: 

1.  To  tlie  payment  of  the  amount  of  suoli  chtiins  tiled,  or 
the  amount  determined,  as  provided  in  the  next  section,  which 
amount  the  clerk  must  insert  in  the  writ; 

2.  To  tile  j>ajiiieut  of  the  jud^•ment  and  costs,  and  sheriff's 
fees,  and  must  direct  the  payment  of  any  balance  to  the  owner, 
master,  or  consignee,  who  may  have  appeared  in  the  action; 
but  if  no  appearance  by  them  be  made  therein,  it  must  direct 
a  deposit  of  the  balance  in  court. 

HLstory:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  329  Practice  Act. 

See  Kerr's  Cyc.  C.  C.   P.  for  2  pars,  annotation. 
58   C.    356    (cited). 

I'raetice  Act  §329.-2   C.    308,    310    (construed). 
As  to  seaman's  lien  for  wages,  see  Kerr's  Pocket  C.  C.  §  3056. 
As  to  shipmaster's  lien  for  advances,  see  Kerr's  Cyc.  C.  C.  §  3019 
and  note  par.   64;   and   §3055. 

As  to  wages  of  seamen,  see  Kerr's  I'ocket  C  C.  §§  2052  et  seii. 

§826.  PROOF  OF  THE  CLAIMS  OF  MARINERS  AND 
OTHERS.  If  the  claim  of  the  mariner,  boatman,  or  other 
person  filed  with  the  clerk  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  consignee 
of  the  steamer,  vessel,  or  boat  against  which  the  claim  is 
filed,  or  by  any  creditor,  it  shall  be  deemed  admitted;  but 
if  contested,  the  clerk  must  indorse  upon  the  affidavit  thereof 
a  statement  that  it  is  contested,  and  the  grounds  of  the  con- 
test, and  must  immediately  thereafter  order  the  matter  to  a 
single  referee  for  his  determination,  or  he  may  hear  the 
l)roofs  and  determine  the  matter  himself. 
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The  judgment  of  the  clerk  or  referee  may  be  reviewed  by  a 

court  in  which  the  action  is  pending  or  a  judge  thereof 
immediately  after  the  same  is  given,  and  the  judgment  of  the 
court  or  judge  shall  be  final.  On  the  review  the  court  or 
judge  may  use  the  minutes  of  the  proofs  taken  by  the  clerk 
or  referee,  or  may  take  the  proofs  anew. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  330  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  331; 
March   10,   1880,  Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  12. 

58    C.    356    (cited). 

§827.  SHERIFF'S  NOTICE  OF  SALE  TO  CONTAIN 
MEASUREMENT,  TONNAGE,  ETC.  The  notice  of  sale  pub- 
lished by  the  sheriff  must  contain  a  statement  of  the  meas- 
urement and  tonnage  of  the  steamer,  vessel,  or  boat,  and  a 
general  description  of  her  condition. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  331  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  166,  act  held  unconstitutional,  see  history, 
§  5   ante. 

58    C.    356    (cited). 
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TITLE  XI. 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Cliapter  I.     Place  of  Trial  of  Actions  in  Justices'  Courts,  §§  832- 
838. 
II.     Manner  of  Commencing  Actions  in  Justices'  Courts, 
§§  839-850. 

III.  Pleadings   in   Justices'   Courts,    §§  851-860. 

IV.  Provisional  Remedies  in  Justices'  Courts,  §§  861-870. 
V.     Judgment  by  Default  in  Justices'  Courts,  §§871,872. 

"VI.     Time     of     Trial     and     Postponements     in     Justices' 

Courts,   §§  873-877. 
VII.     Trials  in  Justices'  Courts,  §§  878-887. 
VIII.     Judgments     (Other    than    by    Default)     in    Justices' 
Courts,  §§  889-900. 
IX.     Executions  from  Justices'  Courts,  §§  901-905. 
X.     Contempts  in  Justices'  Courts,  §§  906-910. 
XI.     Dockets  of  Justices,  §§  911-918. 
XII.     General    Provisions    Relating    to    Justices'    Courts, 
§§  919-926. 

CHAPTER    I. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COURTS. 

§  832.  Actions,   in    what   township   or   city   to   be   commenced. 

§  833.  Place  of  trial  may  be  changed  in  certain  cases. 

§  834.  Limitation  on  the  right  to  change. 

§  835.  To  what  court  transferred. 

§  836.  Proceedings  after  order  changing  place  of  trial. 

S  837.  Effect  of  an  order  changing  place  of  trial   (repealed). 

§  838.  Transfer  of  cases  to  the  superior  court. 

§  832.  ACTIONS,  IN  WHAT  TOWNSHIP  OR  CITY  TO  BE 
COMMENCED.  Actions  in  justices'  courts  must  be  com- 
menced, and,  subject  to  the  right  to  change  the  place  of  trial, 
as  in  this  chapter  provided,  must  be  tried: 

1.  If  there  is  iio  justices'  court  for  the  township  or  city 
in   which  the  defendant  resides — in  any  city  or  township  of 
the    county    [in    which]    he    resides; 
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2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bonud  in  any  debt  or  contract,  or  otherwise  jointly 
liable  in  the  same  action,  and  reside  in  different  townships 
or  different  cities  of  the  same  county,  or  in  different  counties 
— in  the  township  or  city  in  which  any  of  the  persons  liable 
may  reside; 

3.  In   cases   of   injury   to   the   person   or  property — in   the 

township  or  city  where  the  injury  was  committed,  or  where 
the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 

thereof,  or  damages  for  taking  or  detaining  the  same — in  the 
township  or  city  in  which  the  property  may  be  found,  or  in 
which-  the  property  was  taken,  or  in  which  the  defendant 
resides ; 

5.  When  the  defendant  is  a  non-resident  of  the  county — in 

any  township  or  city  wlierein  he  may  be  found; 

6.  When  the  defendant  is  a  non-resident  of  the  state — ^in 

any  township  or  city  in  the  state; 

7.  When  a  person  has  contracted  to  perforin  an  obligation 
at  a  particular  place,  and  resides  in  another  county,  town- 
ship, or  city — in  the  township  or  city  in  which*  such  obliga- 
tion is  to  be  performed,  or  in  which  he  resides;  and  the 
township  or  city  in  which  the  obligation  is  incurred  is 
deemed  to  be  the  township  or  city  in  which  it  is  to  be  per- 
formed, unless  there  is  a  special  contract  in  writing  to  the 
contrary ; 

8.  When  the  parties  voluntarily  appear  and  plead  withont 
summons — in  any  township  or  city  in  the  state; 

9.  In  all  other  cases — in  the  township  or  city  in  which  the 
defendant  resides. 

History:    Enacted   March    11,    1872,   founded   on    §  535    Practice 

Act,  as  amended  1853  (Stats.  1853,  p.  276);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  221;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  166,  act  held  uncon- 
stitutional, see  history,  §  5  ante;  amended  March  22,  1907,  Stats, 
and  Amdts.   1907,  p.   878,  Kerr's  Stats,  and  Amdts.   1906-7.  p.  466. 

658 


Ch.  I.]  CHANGING    ri.ACK   OF  Till  AI-.  $833 

See   Kerr's  Cyc.   C.   C.   P.   for  11  pars,   annotation. 

Code  section.— 58  C.  356  (cited);  66  C.  441,  442.  5  P.  Oi:..  016 
(referred  to);  88  C.  407,  410,  26  P.  606,  607  (referred  to);  Itl  C. 
266,   267,   74  P.   85.3    (construed). 

Practice  Act  §  535.— 34  C.  321,   326    (referred  to). 

As  to  civil  jurisdiction  of  justices  of  the  peace,  sec  Kerr's  Cyr. 
C.  C.  P.  §§112,  114  and  notes;  see  Kerr's  Cyc.  C.  C.  P.  §92.'.  and 
note. 

As  to  place  of  trial,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  3!t2 
et  seq.    and   notes. 

As  to  power  of  justice  of  the  peace  to  act,  as  determined  by 
place  of  performance,   see  33   L.    90,    91. 

As  to  territorial  extent  of  the  civil  jurisdiction  of  justices'  courts, 
see  Kerr's  Cyc.   C.   C.   P.   §  106  and  note. 

That  certain  actions  are  to  be  tried  where  subject  thereof  is 
situated,   see  Kerr's  Cyc.   C.   C.   P.    §  392  and  note. 

The  superior  court  shall  have  original  jurisdiction  in  all  cases 
in  equity,  see  Const.  1879  art.  VI  §  5,  Hen.  G.  L.  p.  Ixxxii. 

§833.  PLACE  OF  TRIAL  MAY  BE  CHANGED  IN  CER- 
TAIN CASES.  The  court  may,  at  any  time  before  the  trial, 
on  motion,  change  the  place  of  trial  in  the  following  cases: 

1.  >Vheii  it  appears  to  the  satisfaction  of  the  justice  before 
whom  the  action  is  pending,  by  affidavit  of  either  party,  that 
such  justice  is  a  material  witness  for  either  party; 

2.  >Vheii  either  party  makes  and  files  an  affidavit  that  he 
believes  that  he  cannot  have  a  fair  and  impartial  trial  before 
such  justice,  by  reason  of  the  interest,  prejudice,  or  bias  of 
the  justice; 

3.  When  a  jury  has  heen  demanded,  and  either  party  makes 
and  files  an  affidavit  that  he  cannot  have  a  fair  and  impar- 
tial trial,  on  account  of  the  bias  or  prejudice  of  the  citizens 
of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  When   the  justice  is   sick   or   unable   to   act. 

History:  Enacted  March  11,  1872,  founded  on  §  582  Practice 
Act,  as  amended  1853,  Stats.   1853,  p.  276. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 
Code  section.— 67  C.   105,   106,   7  P.  196    (referred   to);    123   C.    403, 
413,  56  P.  44  (construed). 

659 


§§  834-83G  CODE  OF  CIVIL  PROCEDrRE.  [Pt.IT.Tit.XI. 

Practice  Act  §583. — 22  C.  34,  37  (construed);  123  C.  403,  413,  56 
P.  44  (was  re-enacted  in  subd.  2,  §  833  C.  C.  P.)- 

As  to  change  of  venue  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  397 
et  seq.  and  notes. 

As  to  disqualification  of  judges  to  sit  or  to  act,  see  ante  §  170. 

That  place  of  trial  may  be  changed  in  certain  cases,  see  Kerr's 
Cyc.  C.  C.  P.  §  397  and  note. 


§834.    LIMITATION  ON  THE  RIGHT  TO  CHANGE.     The 

place  of  trial  cannot  be  changed,  on  motion  of  the  same  party, 
more  than  once,  upon  any  or  all  the  grounds  specified  in 
the  first,  second,  and  third  subdivisions  of  the  preceding  sec- 
tion. 

History:    Enacted  March   11,  1872. 

58    C.    356    (cited). 

§8.S5.  TO  WHAT  COURT  TRANSFERRED.  When  the 
court  orders  the  place  of  trial  to  be  changed,  the  action  must 
be  transferred  for  trial  to  a  court  the  parties  may  agree 
upon;  and  if  they  do  not  so  agree,  then  to  another  justices' 
court  in  the   same  county. 

History:    Enacted  March   11,  1872. 

58    C.    356    (cited). 

§  836.  PROCEEDINGS  AFTER  ORDER  CHANGING  PLACE 
OF  TRIAL.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately  trans- 
mit to  the  justice  of  the  court  to  which  it  is  transferred,  on 
payment  by  the  party  applying  of  all  the  costs  that  have 
accrued,  all  the  papers  in  the  action,  together  with  a  certi- 
fied transcript  from  his  docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  to 
whom  the  case  is  transferred  has  thereafter  the  same  juris- 
diction over  the  action  as  though  it  had  been  commenced  in 
his  court. 
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History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  166,  act  held 
uncon.stitutional,  see  historj',  §  5  ante;  amended  March  22,  1907, 
Stat.s.  and  Amdts.  1907,  p.  879,  Kerr's  Stats,  and  Amdts.  1906-7, 
I).   466. 

See  Kerr's  Cyc.  C.  C.  P.  for  Z  pars,  annotation. 

58  C.  356  (cited);  67  C.  105,  106,  7  P.  196  (referred  to). 

S837.  EFFECT  OF  A>  OKDER  CHANGING  PLACE  OF 
THIAL   (repealed). 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  167,  act  held 
unconstitutional,  see  history,  §  5  ante;  repealed  March  22,  1907, 
Stats,   and  Amdts.  1907,  p.   879,  Kerr's  Stats,  and  Amdts.   1906-7, 

p.   467. 

50  C.   441,   443    (quoted). 

§  838.    TRANSFER  OF  CASES  TO  THE  SUPERIOR  COURT. 

The  parties  to  an  action  in  a  justices'  court  cannot  give  evi- 
dence upon  any  question  which  [1]  involves  the  title  or  pos- 
session of  real  property,  or  [2]  the  legality  of  any  tax, 
impost,  assessment,  toll,  or  municipal  fine; -nor  can  any  issue 
presenting  such  question  be  tried  by  such  court;  and  if  it 
appear,  from  the  answer  of  the  defendant,  verified  by  his 
oath,  that  the  determination  of  the  action  ■will  necessarily 
involve  [1]  the  question  of  title  or  possession  to  real  prop- 
erty, or  [2]  the  legality  of  [a]  any  tax,  [b]  impost,  [c]  assess- 
ment, [d]  toll,  or  [e]  municipal  fine,  tlie  justice  must  suspend 
all  further  proceedings  in  the  action  and  certify  [1]  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  [2]  a  transcript 
of  the  same,  from  his  docket  to  the  clerk  of  the  superior  court 
of  the  county;  and  from  the  time  of  filing  such  pleadings  or 
transcript  with  the  clerk,  the  superior  court  shall  have  over 
the  action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein;  provided,  that  in  cases  of  forcible  entry  and  detainer, 
of  which  justices'  courts  have  jurisdiction,  any  evidence, 
otherwise  competent,  may  be  given,  and  any  question  prop- 
erly  involved   therein  may  be  determined. 

History:  Enacted  March  11,  1872,  founded  on  §  581  Practice 
Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    18. 
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See  Kerr's  Cyc.  C.  C.  P.  for  38  pars,  annotation. 

Code  section. — 50  C.  509,  510  (construed) ;  51  C.  499,  501  (referred 
to);  56  C.  143,  147  (construed);  66  C.  636,  638,  641,  6  P.  737  (con- 
strued): 69  C.  556,  558,  11  P.  186.  187  (construed):  76  C.  181,  184, 
185,  18  P.  256,  257,  258  (construed);  77  C.  541,  542.  18  P.  113,  114,  20 
P.  73  (cited);  80  C.  559,  560,  562,  22  P.  308  (cited);  92  C.  47,  51,  27 
A.  S.  91,  28  P.  54,  55,  56  (construed);  95  C.  378,  380,  381,  30  P.  562 
(construed);  101  C.  160,  35  P.  633  (applied  without  citation);  103  C. 
132,  139,  140,  141,  142,  37  P.  196  (construed);  114  C.  501,  505,  506, 
507,  46  P.  604  (construed);  126  C.  516,  58  P.  1055  (referred  to);  126 
C.  571,  574,  58  P.  1046  (construed);  131  C.  215,  217,  218,  63  P.  346 
(construed);  135  C.  65,  68,  67  P.  10  (construed);  140  C.  132,  135, 
73  P.  836  (referred  to);  1  C.  A.  236,  81  P.  1117  (construed);  2  C.  A. 
274,  275,  S3  P.  300  (referred  to). 

Practice  Act  §  581.— 9  C.  46,  50  (referred  to);  17  C.  67,  69  (referred 
to). 

As  to  certifying  to  superior  court  from  .iustices'  court,  in  cities 
and  counties,  see  Kerr's  Cyc.  C.  C.  P.  §  92  and  note. 

As  to  civil  jurisdiction  of  justice  of  the  peace,  see  Kerr's  Cyc. 
C.  C.  P.  §§  112-114  and  note. 

As  to  jurisdiction  in  action  for  forcible  entry  and  detainer,  see 
Kerr's  Cyc.  C.  C.  P.  §  113  subd.  1  and  note. 

Legality  of  tax,  etc.,  being  involved,  see  Kerr's  Cyc.  C.  C.  P.  §  112 
subd.  4  and  note. 

That  right  to  have  change  of  place  of  trial  of  an  action  pending 
in  the  superior  court  upon  ground  of  residence  is  purely  statutory, 
see  Kerr's  Cyc.  C.  C.  P.  §§  395,  396  and  notes. 
Title  to  or  right  of  possession  of  realty  being  involved,   certifica- 
tion, see  Kerr's  Cyc.  C.  C.  P.  §  112  and  note. 
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CHAPTER    II. 

MANNER  OF  COMMENCING  ACTIONS  IN  JUSTICES'  COURTS. 

§  839.  Actions,  how  commenced. 

§  840.  Summons  may  issue  witliin  a  year. 

§  841.  Defendant  may  wai.v§  sunimpns. 

§  842.  Parties  may  appear  In  person  or  by  attorney. 

S  843.  When  guardian  necessary,  liow  appointed. 

§  844.  Summons,  liow  issued,  directed,  and  what  to  contain. 

§  845.  Time  for  appearance  of  defendant. 

§  846.  Alias  summons. 

§847.  Same.      [Within   a  year.] 

§  84  8.  Service  of  summons  outside  of  county. 

§  849.  Summons,  by  wliom  served  and  returned. 

§  850.  Notice  of  hearing. 

§  839.  ACTIONS,  HOW  COMMENCED.  An  action  in  a  jus- 
tice's  court   is   commenced   by   filing   a   complaint. 

History:  Enacted  March  11,  1872;  amended  March  11,  1870, 
Code  Anidts.  1875-6,  p.  98. 

58  C.  356  (cited);  81  C.  38,  22  P.  293   (referred  to). 

As  to  how  actions  are  commenced,  see  Kerr's  Cyc.  C.  C.  P.  §  405 
and  note. 

As  to  justices'  courts  and  justices,  see  Kerr's  Cyc.  C.  C.  P.  §§  85- 
115  and  notes. 

As  to  payment  of  fees  in  advance  in  justices'  courts,  see  Kerr's 
Cyc.  C.  C.  P.  §  91  and  note. 

As  to  police  courts,  see  Kerr's  Cyc.  C.  C.  P.  §  121  and  note. 

As  to  time  of  commencement  of  actions  in  general,  see  Kerr's 
Cyc.  C.  C.  P.  §  350  and  note. 

As  to  what  complaint  must  contain,  see  Kerr's  Cyc.  C.  C.  P.  S  42G 
and  note. 

Actions — When  deemed  pending. — See  Kerr's  Cyc.  C.  C.  P.  §  1049 
and  note. 

Same — In  cities  and  counties,  title,  etc. — See  Kerr's  Cyc.  C.  C.  P. 
§  89  and  note. 

As  to  commencement  of  actions,  generally,  see  Kcir's  Cyr.  C.  C. 
P.   §§  350,  405  and  notes. 

Same — .Justices'  courts. — See  Kerr's  Cyc.  C.  C.  P.  S  S!t  and  note. 

§840.     SUMMONS  MAY   ISSUE    WITHIN    A    YEAR.      The 

court  must   indorse   on   the  complaint  the   date  upon   which 
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it  was  filed,  and  at  any  time  within  one  year  thereafter  the 
plaintiff  may  have  summons  issued. 

History:    Enacted  March   11,  1872. 

58    C.    356    (cited). 

As  to  how  complaint  must  be  indorsed,  and  as  to  when  summons 
may  be  issued,  and  how  waived,  see  ante  §  406. 

As  to  payment  of  fees  in  advance  in  justices'  courts  for  all  pro- 
ceedings, issue  and  service  of  papers,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
§  91  and  note. 

§841.    DEFENDANT    MAT    WAIVE    SUMMONS.      At    any 

time  after  the  complaint  is  filed,  the  defendant  may,  in 
writing,  or  by  appearing  and  pleading,  waive  the  issuing  of 
summons. 

History:    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58    C.    356    (cited). 

As  to  appeals  to  superior  courts.  See  Kerr's  Cyc.  C.  C.  P.  §§  974- 
980  and  notes. 

As  to  appearance,  and  notices  of  appearance,  see  Kerr's  Cyc.  C.  C. 
P.  §  1014  and  note. 

As  to  how  complaint  must  be  indorsed,  and  as  to  when  summons 
may  be  issued,  see  Kerr's  Cyc.   C.  C.  P.  §  406  and  note. 

As  to  powers  of  superior  court  on  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  980  and  note. 

As  to  waiver,  see  Kerr's  Cyc.  C.  C.  P.  §  406  and  note. 

As  to  when  jurisdiction  of  action  is  acquired,  see  Kerr's  Cyc.  C.  C. 
P.  §  416  and  note. 

Summons,  by  whom  and  how  served  and  returned. — See  Kerr's 
Cyc.  C.  C.  P.  §  849  and  note. 

§  842.  PARTIES  MAT  APPEAR  IN  PERSON  OR  BT  AT- 

TORNET.  Parties  in  justices'  courts  may  appear  and  act 
in  person  or  by  attorney;  and  any  person,  except  the  con- 
stable by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  534  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
58  C.  356  (cited);  72  C.  37,  38,  13  P.  72   (cited). 
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As  to  appeal  from  judgment  of  justice's  or  police  courts  in  a  civil 
action,  see  Kerr's  Cyc.  C.  C.  P.  §  974  and  note. 

As  to  attorneys  and  counselors  at  law,  in  general,  see  Kerr's  Cyc. 
C.  C.  P.  §§  275-299  and  notes. 

As  to  who  may  not  appear  as  attorneys  before  justices  of  the 
peace,  see  Kerr's  Cyc.  C.  C.  P.  §  96  and  note. 


§843.  AVHEN  GUARDIAN  NECESSARY,  HOW  Al'- 
I'OINTEI).  When  an  infant,  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian  if 
lie  have  one,  or  by  a  guardian  ad  litem  appointed  by  the  jus- 
tice. When  a  guardian  ad  litem  is  appointed  by  the  justice, 
he  must  be  appointed  as  follows: 

1.  If  the  infant,  insane,  or  incompetent  person,  be  plaintitT, 
the  appointment  must  be  made  before  the  summons  is  issued, 
upon  the  application  of  the  infant,  if  he  be  of  the  age  of 
fourteen  years;  if  under  that  age,  or  if  insane  or  incom- 
petent, upon  the  application  of  a  relative  or  friend. 

2.  If  the  infant,  insane,  or  incompetent  person,  be  defend- 
ant, the  appointment  must  be  made  at  the  time  the  summons 
is  returned,  or  before  the  answer,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 
at  or  before  the  summons  is  returned;  if  he  be  under  the 
age  of  fourteen,  or  be  insane  or  incompetent,  or  neglect  so 
to  apply,  then  upon  the  application  of  a  relative  or  friend, 
or  any  other  party  to  the  action,  or  by  the  justice,  on  his 
own  motion. 

History:  Enacted  March  11,  1872,  re-enactment  of  §539  Prac- 
tice Act:  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  333; 
March  26,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  18. 

58    C.    356    (cited). 

As  to  how  guardian  is  appointed,  see  Kerr's  Cyc.  C.  C.  P.  §  :!7:; 
and  note. 

That  an  infant  must  appear  by  guardian,  see  Kerr's  Cyc.  ('.  <".  I'. 
§  372  and  note. 

§844.  SILHM(»NS,  HOW  ISSl  i;i».  IHKKCrEI),  A.M»  »  H AT 
TO  CONTAIN.  The  summons  must  In-  directed  to  the  defend- 
ant, signed  by  the  justice,  and  must  contain: 
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1.  The  title  of  the  court,  name  of  the  county,  city  and 
county,  or  township  in  which  the  action  is  brought,  and  the 
names  of  the  parties  thereto; 

2.  A  direction  that  the  defendant  appear  and  answer  before 
the  justice,  at  his  office,  as  specified  in  section  eight  hun- 
dred and  forty-five  of  this  code; 

3.  A  notice  that  unless  the  defendant  so  appear  and 
answer,  the  plaintiff  will  take  judgment  for  any  money  or 
damages  demanded  in  the  complaint,  as  arising  upon  contract, 
or  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.  If  the  plaintiff  appears  by  attorney,  the  name 
of  the  attorney  must  be  indorsed  upon  the  summons. 

History:  Enacted  March  11,  1872,  founded  on  §  540  Practice 
Act;  amended  April  3,  1876,  Code  Amdts.  1875-6,  p.  98;  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  19;  March  14,  1899,  Stats, 
and  Amdts.  1899,  p.  100;  by  Code  Commission,  Act  March  8, 
1901,  Stats  and  Amdts.  1900-1,  p.  167,  act  held  unconstitutional, 
see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

67  C.  395,  396,  397,  7  P.  838  (cited);  107  C.  117,  US.  40  P.  100  (con- 
strued); 120  C.  512,  514,   52  P.  808   (cited). 

As  to  sheriff  and  deputies  as  officers  of  justices'  courts,  see  Kerr's 
Cyc.  C.  C.  P.  S>S7  and  note. 

As  to  summons  in  general,  and  how  issued  directed,  and  wliat  to 
contain,   see  Kerr's  Cyc.  C.  C.  P.   §  47  and  note. 

§845.    TIME  FOR  APPEARANCE  OF  DEFENDANT.     The 

time    specified    in    the    summons    for    the    appearance    of   the 
defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  is  indorsed  upon  the  summons,  forth- 
with: 

2.  In  all  other  cases,  within  five  days,  if  the  summons  is 
served  in  the  city  and  county,  township,  or  city,  in  which 
the  action  is  brought;  within  ten  days,  if  served  out  of  the 
township  or  city,  but  in  the  county  in  which  the  action  is 
brought;  and  within  twenty  days,  if  served  elsewhere. 

History:  Enacted  March  11,  1872,  founded  on  §  541  Practice 
Act;  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  407;  April 
3,  1876,  Code  Amdts.  1875-6,  p.  99;  March   26,  1880,  Code  Amdts. 
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18S0  (C.  C.  P.  pt.),  p.  19;  by  Code  Coininlssion,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  167,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  879,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   467. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  seotiou.— 71  C.  155,  159,  11  P.  888,  889  (cited);  .".  C.  A.  1S.3. 
136,  89  P.  870  (time  for  appearance  and  answer). 

Praotlce  Act  §541. — 8  C.  .339,  340  (construed);  34  C.  641,  645  (con- 
strued). 

As  to  lime  for  appearance  in  justices'  courts,  see  40  A.  1).  177,  17s. 

§846.  ALI.VS  SU3IM0-\S.  If  the  summons  is  returned 
without  being  served  upon  any  or  all  of  the  defendants,  the 
justice,  upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons,  in  the  same  form  as  the  original,  except  that  he 
may  fix  the  time  for  the  appearance  of  the  defendant  at  a 
period  not  to  exceed  ninety  days  from  its  date. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
58    C.    356    (cited). 

§847.  SAME.  [WITHIN  A  YEAR.]  The  justice  may. 
within  a  year  from  the  date  of  the  filing  of  the  complaint, 
issue  as  many  alias  summons[es]  as  may  be  demanded  by 
the  plaintiff. 

Hi.storj-:    Enacted  Marcli   11,  1872. 

58    C.    356    (cited). 

As  to  issuance  of  alias  summons,  see  Kerr's  Cyc.  C.  C.  P.  §S  408, 
846  and  notes. 

§848.     SERVICE    OF    SUMMONS    OUTSIDE    OF    COUNTY. 

The  summons  cannot  be  served  out  of  the  county  wherein 
the  action  is  brought,  except  in  the  following  cases: 

1.  When  the  action  is  upon  the  joint  contract  or  obligation 
of  two  or  more  persons,  one  of  whom  resides  within  the 
county ; 

2.  When  the  action  is  brought  against  a  party  who  has 
contracted  in  writing  to  perform  an  obligation  at  a  particu- 
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lar  place,  and  resides  in  a  different  county,  in  which  case  the 
summons  may  be  served  in  the  county  where  he  resides; 

3.  When  the  action  is  for  injury  to  person  or  property, 
and  the  defendant  resides  in  a  different  county,  in  which  case 
summons  may  be  served  in  the  county  wherein  he  may  be 
found; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the 
county  when  the  action  was  brought,  or  when  the  obliga- 
tion was  incurred  and  thereafter  departed  therefrom,  in  whifh 
event  he  may  be  served  wherever  he  may  be  found; 

n.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce 
and  foreclose  liens  on,  or  to  recover  possession  of,  personal 
property  situate  within  the  county. 

Hi-story:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  333;  April  3,  1875,  Code  Amdts.  1875-6, 
p.  99;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  167,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  22,  1907,  Sta.ts.  and  Amdts.  1907,  p. 
879,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467;  March  13,  1909, 
Stats,   and   Amdts.    1909,   ch.    229. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

58  C.  356  (cited);  66  C.  441,  442,  5  P.  915,  916  (referred  to);  71  C. 
555,  556,  12  P.  677  (applied);  97  C.  56,  57,  31  P.  627  (construed). 

As  to  issuance  of  alias  summons,  see  Kerr's  Cyc.  C.  C.  P.  §§  408, 
846  and  notes. 

As  to  territorial  extent  of  civil  jurisdiction  of  justices'  courts 
in  townships,  see  Kerr's  Cyc.  C.  C.  P.  §  106  and  note. 

As  to  territorial  extent  of  jurisdiction  of  justices'  courts  in  cities 
and  counties,  see  Kerr's  Cyc.  C.  C.  P.   §  94  and  note. 


§  849.     SUMMOJfS,  BY  WHOM  SERVED  AND  EETURNED. 

The  summons  may  be  served  by  a  sheriff  or  constable  of  any 
of  the  counties  of  this  state  or  by  any  other  person  of  the 
age  of  eighteen  years  or  over  not  a  party  to  the  action.  When 
a  summons  issued  by  a  justice  of  the  peace  is  to  be  served 
out  of  the  county  in  which  it  is  issued  the  summons  must 
have  attached  to  it  a  certificate  under  seal  by  the  county 
clerk  of  such  county  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  justice  of  the  peace  at  the  date  of  the 
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summons  and   must  be   served   and   returned  as   provided   in 
title  five,  part  two  of  the  code,  or 

It  may  be  served  by  imblicatiou  and  sections  four  hundred 
and  thirteen  and  four  hundred  and  twelve  so  far  as  they 
relate  to  the  publication  of  summons  are  made  applicable  to 
justices'  courts,  the  word  justice  being  substituted  for  the 
word  judge  wherever  the  latter  word  occurs. 

HiMtory:  Enacted  March  11,  1872,  founded  on  §§  542,  613  as 
amended  1860,  and  S  614  Practice  Act;  amended  Marcli  28,  1874, 
(Jode  Anidts.  1873-4,  p.  407;  March  10,  1891,  Stats,  and  Amdts. 
1891.  p.  51:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  168,  act  lield  unconstitutional,  see  history, 
§  5  ante;  amendment  re-enacted  February  28,  1905,  Stats,  and 
Anidts.    1905,   p.    27. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  anotation. 

59  C.  471,  473  (cited);  59  C.  490,  493  (applied);  73  C.  3,  4.  20  A.  S. 
772,  14  P.  366,  367  (referred  to);  152  C.  712,  715.  93  P.  867  (how  to 
show  jurisdiction,  affirmatively);  31  Mont.  294,  78  P.  484,  485 
(applied). 

As  to  how  actions  are  commenced  in  courts  of  this  state,  see 
Kerr's  Cyc.  C.  C.  P.  §  405  and  note. 

As  to  publication  of  summons  when  defendant  is  absent  from 
state,  Qr  is  a  foreign  corporation  having  no  agent,  etc.,  see  Kerr's 
Cyc.  C.  C.  P.  §§  412,  413  and  notes. 

As  to  service  of  writs  out  of  township  by  constable,  see  Kerr's 
Cyc.  C.  C.  P.  §  902  and  note  par.  5;  §  904  and  note  par.  3. 

§  850.  NOTKJE  OF  HEARING.  When  all  the  parties  served 
with  process  shall  have  appeared,  or  some  of  them  have  ap- 
peared, and  the  remaining  defendants  have  made  default, 
the  justice  must  fix  the  day  for  the  trial  of  said  cause,  whe- 
ther the  issue  is  one  of  law  or  fact,  and  give  notice  thereof 
to  the  parties  to  the  action  who  have  appeared,  but  in  case 
any  of  the  parties  are  represented  by  an  attorney,  then  to 
such  attorney.  Such  notice  shall  be  in  writing,  signed  by 
the  justice,  and  substantially  in  the  following  form  (filling 
blanks  according  to  the  facts) : 

In  the  justice  court,  townshii) 

(or  city,  or  city  and  county),  county,  or  city  and  county  of 

State  of  California 

plaintiff,  vs defendant. 

669 


S  850  CODK  OF  PIVIL  PROrRDT'UK.  [Pt.TT.Tit .XI. 

To  ,  plaintiff,  or  

attorney  for  plaintiff,  and  to  defendant, 

or,   ,  attorney  for  defendant. 

You  and  each  of  you  will  please  take  notice  that  the  under- 
signed justice  of  the  peace  before  whom  the  above-entitled 
cause  is  pending,  has  set  for  hearing  the  demurrer  of   .... 

,  filed  in  said  cause    (or  has  set  the  said 

cause  for  trial,  as  the  case  may  be),  before  me  at  my  office  in 

said  township  (or  city,  or  city  and  county),  at o'clock 

. .  .m.,  on  the day  of  *. . . .   19.  . . 

Dated  this day  of 19 . . . 

(Signed)    

Justice  of  the  Peace. 

Said  notice  shall  be  served  by  mail  or  personally.  When 
served  by  mail  the  justice  of  the  peace  shall  deposit  copies 
thereof  in  a  sealed  envelope  in  the  post  office  at  least  ten 
days  before  the  trial  or  hearing  addressed  to  each  of  the 
persons  on  whom  it  is  to  be  served  at  their  place  of  resi- 
dence and  the  postage  prepaid  thereon;  provided  that  such 
notice  shall  be  served  by  mail  only  when  the  person  on 
whom  service  is  to  be  made,  resides  out  of  the  county  in 
which  said  justice's  court  is  situated,  or  is  absent  there- 
from. When  personally  served  said  notice  shall  be  served  at 
least  five  days  before  the  trial  or  hearing  on  the  persons  on 
whom  it  is  to  be  served  by  any  person  competent  and  qualified 
to  serve  a  summons  in  a  justice's  court,  and  when  personally 
served  it  shall  be  served  returned  and  filed  in  like  manner  as 
a  summons.  The  justice  shall  enter  on  his  docket  the  date 
of  trial  or  hearing;  and  when  such  notice  shall  have  been 
served  by  mail  the  justice  shall  enter  on  his  docket  the  date 
of  mailing  such  notice,  of  trial  or  hearing  and  such  entry 
shall  be  prima  facie  evidence  of  the  fact  of  such  service. 
The  parties  are  entitled  to  one  hour  in  which  to  appear  af- 
ter the  time  fixed  in  said  notice,  but  are  not  bound  to  re- 
main longer  than  that  time  unless  both  parties  have  appeared 
and  the  justice  being  present  is  engaged  in  the  trial  of  an- 
other cause. 
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HLstory:  Enacted  March  11,  1872;  amended  April  3,  1876. 
Code  Anidts.  1875-6,  p.  199;  by  Code  Commission,  Act  March 
s,  1901,  Stats,  and  Amdts.  1900-1,  p  168,  act  held  unconstitu- 
tional, see  history,  §  5  ante;  amended  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  598;  March  1,  1905,  Stats,  and  Amdts. 
1905,   p.    33;   April    16,    1909,   Stats,    and   Amdts.    1909,    ch.    633. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

74  C.  341,  344,  345,  15  P.  849,  850  (referred  to);  97  C.  523,  524,  526, 
32  P.  575  (construed);  109  C.  616,  617,  42  P.  158  (construed);  118  C. 
274,  276,  50  P.  430  (construed);  118  C.  295,  296,  62  A.  S.  234,  50  P. 
534  (referred  to);  136  C.  364,  366,  68  P.  1022,  1023  (construed);  138  C. 
644,  650,  72  P.  168,  169  (referred  to);  1  C.  A.  130,  131,  81  P.  lO."?;; 
(referred  to);  1  C.  A.  383.  384,  385,  386,  388.  82  P.  263  (applied). 

As  to  time  for  amendment  where  demurrer  to  complaint  is  .'^u.s- 
tained,  see  Kerr's  Cyc.  C.  C.  P.  §  858  and  note. 

As  to  time  when  trial  must  be  commenced,  see  ^err's  Cyc.  C.  C. 
1".  §  873  ;uk1  note. 


CHAPTER    III. 

PLEADINGS  IN  JUSTICES'   COURTS. 

5  851.  Form   of  pleadings. 

S  852.  Pleading's  in  justices'  courts. 

§  §53.  Complaint  defined. 

S  854.  Wlien  demurrer  to  complaint  may  be  put  in. 

S  855.  Answer    [what    to    contain]. 

S  856.  If  the  defendant  omits  to  set  up  counlorcl;!  iin. 

§857.  When  plaintiff  may  demur  to  niiswer. 

§  858.  Proceedings  on  demurrer. 

S  859.  Amendment  of  pleadings. 

§  860.  Answer  or  demurrer  to  aMioii(lf><l    plondiiigs. 

S8.')I.  VOllM  OF  PLEADlNtlS.  Pleadings  in  jusiicrs' 
courts: 

1.  Aro  not  required  to  be  in  any  particular  form,  hut  must 
he  such  as  lo  enable  a  person  of  common  underslandinR  to 
i<now  what  is  intended; 

'2.  May,  except  the  complaint,  be  oral  or  in  \vritin.u;; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title; 
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4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

History:    Enacted  March  11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Co«le  section.— 56  C.  524,  525,  526   (cited);   58  C.  356   (cited). 

Practice  Act  §§571,572.-9  C.  46,  50  (referred  to);  20  C.  48,  49 
(referred  to). 

As  to  civil  jurisdiction  of  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P. 
§  112  and  note. 

§852.  PLEADINGS  IN  JUSTICES'  COURTS.  The  plead- 
ings  are: 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

History:  Enacted  March  11,  1872,  founded  on  §  570  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58    C.    356    (cited). 

As  to  time  when  trial  must  be  commenced,  see  Kerr's  Cyc.  C.  C. 
P.   §  873  and  note. 

As  to  use  of  abbreviations  and  figures,  see  Kerr's  Cyc.  C.  C.  P. 
§  186  and  note. 

As  to  what  answer  shall  contain,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  §  437  and  note. 

As  to  what  complaint  must  contain,  in  general,  see  Kerr's  Cyc. 
C.  C.  P.   §  426  and  note. 

As  to  what  pleadings  are  allowed,  in  general,  see  Kerr's  Cyc. 
C.  C.  P.  §  422  and  note. 

§  853.     COMPLAINT  DEFINED.    The  complaint  in  justices- 
courts  is  a  concise  statement,  in  writing,  of  the  facts  consti- 
tuting the  plaintiff's  cause  of  action;  or  a  copy  of  the  account, 
note,  bill,  bond,  or  instrument  upon  which  the  action  is  based. 
History:    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 
122  C.  468,  470,  68  A.  S.  47,  55  P.  253  (cited). 
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As  to  action  to  recover  penalty  for  disobedience  to  subpoena  duces 
tecum  issued  by  notary  to  take  evidence  in  justice's  court  action, 
see  Kerr's  Cyc.  C.  C.  P.  §  1992  and  note. 

As  to  what  complaint  must  contain,  in  general,  see  Kerr's  Cyc. 
C.  C.  P.  §  426  and  note. 

That  pleadings  in  superior  court  must  be  subscribed  by  party  or 
Iiis  attorney,  see  Kerr's  Cyc.  C.  C.  P.  §  446  anri  note. 


§854.     WHEN    DEMUKREK    TO    COMPLAINT    MAY    BE 

PUT  IN.    The  defendant  may,  at  any  time  before  answering, 
demur  to  the  complaint. 

History:  Enacted  March  11,  1872,  founded  on  §  578  Practice 
Act. 

.W   C.    356    (cited). 

As  to  demurrer,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  4;!fl  and  note. 
As  to  when  defendant  may  demur  to   complaint,   see  Kerr's  Cyc. 
C.  C.  P.  §  430  and  note. 

§855.  ANSWER.  [WHAT  TO  CONTAIN.]  The  answer 
may  contain  a  denial  of  any  or  all  of  the  material  facts  stated 
in  the  complaint,  which  the  defendant  believes  to  be  untrue, 
and  also  a  statement,  in  a  plain  and  direct  manner,  of  any 
other  facts  constituting  a  defense  or  counterclaim,  upon 
which  an  action  might  be  brought  by  the  defendant  against 
the  plaintiff,  or  his  assignor,  in  a  justice's  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  574  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  168,  act  held  unconstitutional,  see 
history,  §5  ante;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. — 58  C.  356  (cited);  110  C.  259,  265.  42  P.  S20  (con- 
strued). 

Practice  Act  §  574. — 17  C.  SO,  85  (cited);  20  C.  48.  49  (cited) :  30  C. 
545,  546  (cited). 

As  to  what  answer  in  gcnoial  sli.iU  contiiin,  .«i-c  Kiti-'s  Cyc.  ('.  C. 
P.  §  437  and  note. 

§85(>.    IF  THE  DEFENDANT  O.niTS  T(^  SET  VV  COU\. 
TERCLAOI.     If  the  defendant  omit  to  set  up  a  counterclaim 
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in  the  cases  mentioned  in  the  last  section,  neither  he  nor 
his  assignee  can  afterward"  maintain  an  action  against  the 
plaintiff  therefor. 

History:    Enacted    March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58  C.  356  (cited);  122  C.  195,  199,  54  P.  732  (miscited  for  §1856 
post). 

As  to  effect  of  defendant  omitting  to  set  up  counterclaim,  see 
Kerr's  Cyc.  C.  C.  P.  §  439  and  note. 

As  to  what  counterclaim  must  be,  see  Kerr's  Cyc.  C.  C.  P.  §  438 
and  note. 

§857.    WHEN    PLAINTIFF    MAY    DEMUR    TO    ANSWER. 

When  the  answer  contains  new  matter  in  avoidance,  or  con- 
stituting a  defense  or  a  counterclaim,  the  plaintiff  may,  at 
any  time  before  the  trial,  demur  to  the  same  for  insufficiency, 
stating  therein  the  grounds  of  such  demurrer. 
History;    Enacted  March   11,   1872. 

58    C.    356    (cited). 

As  to  demurrer  to  answer,  generallj',  see  Kerr's  Cyc.  C.  C.  P.  S  443 
and  note. 

As  to  when  plaintiff  may  demur  to  answer,  see  Kerr's  Cyc.  C.  C. 
P.  §  443  and  note. 

§858.  PROCEEDINGS  ON  DEMURRER.  The  proceed- 
ings on  demurrer  are  as  follows: 

1.  If  the  demurrer  to  the  compLaint  is  sustained,  the  plain- 
tiff may,  within  such  time,  not  exceeding  two  days,  as  the 
court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defend- 
ant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant 
may  amend  his  answer  within  such  time,  not  exceeding  two 
days,  as  the  court  may  allow ; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

History:    Enacted  March   11,  1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

58  C.  356  (cited);  109  C.  616,  617,  42  P.  158  (construed  with  §850 
ante  and  §  872  post);  135  C.  4,  5,  6,  66  P.  868  (construed  with  §§  871. 
872,  874  post). 

As  to  amendments  of  court  and  effect  of  demurrer,  .see  Kerr's  Cyc. 
C.  C.  P.   §  472  and  note. 

As  to  proceedings  after  determination  of  issue  of  law.  see  Kerr's 
Cyc.  C.  C.  P.  §§  472,  636  and  notes. 


SS09.  AMENDMENT  OF  PLEADINGS.  Either  party  may, 
at  any  time  before  the  conclusion  of  the  trial,  amend  any 
pleading;   but  if  the  aineiidiiieiit  is  made  after  the  issue,  and 

it  aijpears  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party  in  consequence 
of  such  amendment,  an  adjournment  must  be  granted.  The 
court  may  also,  in  its  discretion,  when  an  adjournment  will 
by  the  amendment  be  rendered  necessary,  require  as  a  con- 
dition to  the  allowance  of  sucli  amendment,  made  after  issue 
joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed 
by  the  court,  not  exceeding  twenty  dollars.  The  court  may 
also,  on  such  terms  as  may  be  just,  and  on  payment  of  costs, 
relieve  a  party  from  a  judsment  by  default  taken  against  him 
by  his  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
but  the  application  for  such  relief  must  be  made  within  ten 
days  after  notice  of  the  entry  of  the  judgment  and  upon  an 
affidavit  showing  good  cause  therefor. 

Hi.story:  Enacted  March  n,  1872,  re-enactment  of  §  580  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  169,  act  held  unconstitutional,  see 
)iistoi\-,  S  5  ante:  amendment  re-enacted  March  18,  1905,  Stats, 
and  Amdts.   1905,  p.   254. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

58  C.  356  (cited);  74  C.  341,  344,  15  P.  849,  850  (construed  and 
applied);  75  C.  230.  231.  233,  17  P.  198  (applied);  75  C.  253.  255.  17  P. 
195  (referred  to);  97  C.  523,  525,  32  P.  575  (referred  to):  109  C.  336. 
338.  41  P.  1095  (referred  to);  120  C.  512,  514,  52  P.  808  (referred  to); 
127  C.  45.  48.  59  P.  296  (applied);  133  C.  319.  320.  65  P.  742.  978  (con- 
strued). 

As  to  amendments  of  pleadings  by  court — Enlarging  time  to  plead 
and  relieving  from  judgments,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  S  473 
and  note. 

675 


SS  SCO,  801  COBE  OF  CIVIL  PROCEDFRE.  [Pt.lI.Tit.XI. 

Same — Adjournment  because  of. — See  Kerr's  Cyc.  C.  C.  P.  §  874 
subd.  2  and  note. 

As  to  power  of  courts  of  record  to  relieve  from  judgment  taken 
by  surprise,  excusable  neglect,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  473 
and  note. 

As  to  when  court  may  of  its  own  motion  postpone  trial,  see  Kerr's 
Cyc.  C.  C.  P.  §  874  and  note. 

§  860.  ANSWER  OR  DEMURRER  TO  AMENDED  PLEAD- 
INGS. When  a  4)leading  is  amended,  the  adverse  party  may 
answer  or  demur  to  it  within  such  time,  not  exceeding  two 
days,  as  the  cotirt  may  allow. 

Hi.«*tory:     Enacted  March    11,   1872. 

58    C.    356    (cited). 

As  to  time  to  plead,  see  Kerr's  Cyc.  C.  C.  P.  §  432  and  note. 


CHAPTER    IV. 

PROVISIONAL  REMEDIES  IN  JUSTICES'  dbURTS. 

Article   1.     Arrest  and  Bail,   §§  861-865. 
II.      Attachment,   §§  866-869. 
III.     Claim    and    Delivery    of    Personal    Property,    §  870. 

ARTICLE    I. 

ARREST  AND  BAIL. 

§  861.     Order  of  arrest  and  arrest  of  defendant. 

§  862.     Affidavit  and  undertaking  for  order  of  arrest. 

§  S63.     A  defendant   arrested   must   be   taken   before   the   justice 

immediately. 
§  864.     The  officer  must  give  notice  to  the  plaintiff  of  arrest. 
§  865.     The  officer  must  detain   the  defendant. 

§  861.  ORDER  OF  ARREST  AND  ARREST  OF  DEFEND- 
ANT. An  order  to  arrest  the  defendant  may  be  indorsed  on 
a  summons  issued  by  the  justice,  and  the  defendant  may  be 
arrested  thereon  by  the  sheriff  or  constable,  at  the  time  of 
serving  the  summons,  and  brought  before  the  justice,  and 
there  detained  imtil  duly  discharged,  in  the  following  cases: 
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1.  lu  au  actiou  for  the  recoyery  of  money  or  duniiiges  ou  a 

cause  of  action  arising  upon  contract,  express  or  implied, 
when  the  defendant  is  about  to  depart  from  the  state,  with 
intent  to  defraud  his  creditors; 

2.  In  an  actiou  for  a  fine  or  penalty,  or  for  money  or  prop- 
erty embezzled  or  fraudulently  misapplied,  or  converted  to 
his  own  use  by  one  who  received  it  in  a  fiduciary  capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or  disposed 
of  his  property,  or  is  about  to  do  so,  with  intent  to  defraud 
his   creditors. 

Rut  no  female  can  be  arrested  in  any  action. 

History:  lOnacted  Marcli  11,  1872,  founded  on  §  544  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  86  C.  70,  71,  26  P.  528,  529  (construed  and 
applied). 

As  to  arrest  and  l)ail  in  civil  actions,  see  Kerr's  Cyc.  C.  C.  P. 
§§  478-504  and  notes. 

As  to  issuing  mesne  and  final  process  from  justice's  court  to  any 
part  of  county,  see  Kerr's  Cyc.  C.  C.  P.  §§  94,  106  and  notes. 

As  to  territorial  extent  of  civil  jurisdiction  of  justices  in  town- 
ships, see  Kerr's  Cyc.  C.  C.  P.  §  106  and  note. 

As  to  territorial  extent  of  jurisdiction  of  justices  of  city  and 
county,  see  Kerr's  Cyc.  C.  C.  P.  §  94  and  note. 

As  to  what  proceedings  are  to  be  had  wlien  complaint  is  amended, 
see  Kerr's  Cyc.  C.  C.  P.  §  432  and  note. 

SHJ-2.  .VFFIDAVIT  AM)  I  NDEKTAKINOi  FOK  OUDlili  OF 
ARREST.  Before  an  orde,-  for  an  arrest  can  be  made,  the 
party  ajjplying  must  prove  to  the  satisfaction  of  the  justice 
by  the  affidavit  of  himself,  or  some  other  person,  the  facts 
upon  which  the  application  is  founded.  The  plaintiff  nmst 
also  execute  and  deliver  to  the  justice  a  written  undertaking 
in  the  sum  of  three  hundred  dollars,  with  sufficient  sureties, 
to  the  effect  that  the  plaintiff  will  pay  all  costs  that  may  be 
adjudged   to  the  defendant,  and  all   damages  which  he  may 
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sustain  by  reason  of  the  arrest,  if  the  same  be  wrongful,  or 
without  sufficient  cause,  not  exceeding  the  sum  specified  in 
the  undertaking. 

History:  Enacted  March  1],  1872,  re-enactment  of  §  545  Prac- 
tice Act;  amended  March  24,   1874,  Code  Amdts.  1873-4,  p.   334. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  356  (cited);  95  C.  63,  74,  30  P.  301  (miscited  for  S  863  Civ. 
Code);  144  C.  314,  321,  77  P.  942  (erroneously  cited  for  §  863  C.  C). 

As  to  construction  of  this  seL-tion,  see  Kerr's  Cyc.  C.  C.  P.  S  SGI 
and  note  par.  2. 

As  to  requisites  of  undertakings  or  bonds  mentioned  in  this  code, 
see  Kerr's  Cyc.  C.  C.  P.  §  1057  and  note. 

As  to  what  an  affidavit  to  obtain  an  order  for  arrest  in  civil  action 
must  contain,  see  Kerr's  Cyc.  C.  C.  P.   §  481  and  note. 

That  security  must  be  given  by  plaintiff  before  order  of  arre.«t  is 
made,  see  Kerr's  Cyc.  C.  C.  P.  §  482  and  note. 

§  863.  A  DEFEND  AM  ARRESTED  MUST  BE  TAKEN  BE- 
FORE  THE  JUSTICE  IMMEDIATELY.  The  defendant  imme- 
diately upon  being  arrested,  must  be  taken  to  the  office  of  the 
justice  who  made  the  order,  and  if  he  is  absent  or  unable  to 
try  the  action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant that  he  is  a  material  witness  in  the  action,  the  officer 
must  immediately  take  the  defendant  before  another  justice 
of  the  township  or  city,  if  there  is  another,  and  if  not,  then 
before  the  justice  of  an  adjoining  township,  who  must  take 
jurisdiction  of  the  action,  and  proceed  thereon,  as  if  the 
summons  had  been  issued  and  the  order  of  arrest  made  by 
him. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  546  Prac- 
tice  Act. 

95  C.  63,  74  (erroneously  cited  for  C.  C),  30  P.  301  (correct  cita- 
tion); 144  C.  314,  321  (erroneously  cited  for  C.  C),  77  P.  942  (rorrect 
citation). 

§864.  THE  OFFICER  MUST  GIVE  NOTICE  TO  THE 
PLAINTIFF  OF  ARREST.  The  officer  making  the  arrest  must 
immediately  give  notice  thereof  to  the  plaintiff,  or  his  attorney 
or  agent,  and  indorse  on  the  summons,  and  subscribe  a  certifi- 
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-cate,  stating  the  time  of  serving  the   same,  the  time  of  the 
arrest,  and  of  his  giving  notice  to  the  plaintiff. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  547  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  construction  of  this  section,  see  Kerr's  Cyc.  C.  C.  P.  S  SOI. 
note  par.  2. 

§865.     THE  OFFICER  MUST  DETAIN  THE  DEFENDANT. 

The   officer   making   the   arrest   must  keep   the   defendant   in 
custody  until  he  is  discharged  by  order  of  the  justice. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  548  Prac- 
tice  Act. 

58  C.  356  (cited);  86  C.  70,  71,  26  P.  528,  529  (construed  and 
applied). 

As  to  construction  of  this  section,  see  Kerr's  Cyc.  C.  C.  P.  §  861, 
note  par.  2. 


ARTICLE  II. 

ATTACHMENT. 

S  866.      Writ  of  attachment  sliall  issue  upon  affidavit. 
§  867.     Undertaking-  on  attachment  must  be  required. 
S  868.     Writ  of  attachment,  to  whom  directed. 

§  869.     Certain   provisions   apply   to   all   attachments   in   justices' 
courts. 

SS66.  WRIT  OF  ATTACHMENT  SHALL  ISSUE  UI'ON 
AFFIDAVIT.  A  writ  to  attach  the  property  of  the  defendant 
must  be  issued  by  the  justice  at  the  time  of,  or  after,  issuing 
summons,  on  receiving  an  affidavit  l)y  or  on  behalf  of  the 
plaintiff,  showing  the  same  facts  as  are  required  to  be  shown 
by  the  affidavit  specified  in  section  five  hundred  and  thirty- 
eight. 

History:  Enacted  March  11,  1872,  founded  on  SS551.  552  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  169,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  Marcii  22,  1907,  Stats,  and  Amdts.  1907, 
p.   880,   Kerr's  Stats,  and  Amdts.   1906-7,  p.   467. 
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See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  section.— 5S  C.  356  (cited);  122  C.  144,  14fi,  14S,  54  P.  600 
(construed). 

Practice  Act  §§551.552. — 23  C.  85,  90  (referred  to):  34  C.  G41, 
646  (applied). 

As  to  affldavit  in  attachment,  see  3  PI.  &  Pr,  3-27;  3  Encyc.  of  I.. 
208;  31  L.  422-428;  5  Cent.  Dig.  col.  420,  §§  204-350;  2  Decen.  Dig.  p. 
1543,   §§  77-127. 

As  to  attachment  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  537-.')60 
and  notes;  also  ante  §§  537-559  and  notes;  31  Cent.  Dig.  col.  1212, 
§§  280-294. 

As  to  territorial  extent  of  civil  jurisdiction  of  justices'  court.s  in 
townships,  see  Kerr's  Cj'c.  C.  C.  P.  §  106  and  note. 

As  to  territorial  extent  of  jurisdiction  of  justices'  courts  of  city 
and  county,  see  Kerr's  Cyc.  C.  C.  P.  §  94  and  note. 

As  to  writ  of  attachment,  see  3  PI.  &  Pr.  38-53;  3  Encyc.  of  I^. 
208;  5  Cent.  Dig.  col.  586,  §§  388-451;  2  Decen.  Dig.  p.  1566,  §§  140-158. 


§  867.     UNDERTAKING  ON  ATTACHMENT  MUST  BE  KE- 

QUIRED.    Before    issuing    the    writ,    the    justice    must    [1] 

require  a  written  undertaking  on  the  part  of  the  plaintiff, 
[2]  with  two  or  more  sufficient  sureties,  [3]  in  a  sum  not  less 
than  fifty  nor  more  than  three  hundred  dollars,  [4]  to  the  effect 
that  if  the  defendant  recovers  judgment,  the  plaintiff  will  pay 

[a]  all    costs   that   may   be   awarded   to   the   defendant,    and 

[b]  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  undertak- 
ing. At  any  time  after  the  issuing:  of  the  attachment,  but  not 
later  than  five  days  after  notice  of  its  levy,  the  defendant  may 
except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so, 
he  is  deemed  to  have  waived  all  objections  to  them.  When 
excepted  to  they  must  justify  in  the  manner  and  within  the 
time  provided  in  section  five  hundred  and  thirty-nine,  other- 
wise the  justice  must  order  the  writ  of  attachment  vacated. 

History:  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  §  553  Practice  Act  as  amended  1858  (Stats.  1858,  p.  132) 
and  1860;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  169,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 
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See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  aniiolatiun. 

58  C.  356  (cited). 

Practice  Act  §553.-34  C.  641,  646  (cited). 

As  to  undertaking  on  attachment,  see  Keii's  c'sr.  i;.  ('.  V.  i  i>.i'j 
note;  3  PI.  &  Pr.  28-38;  3  Encyc.  of  L.  207;  45  L.  334;  52  L.  54;  62  L. 
442;  64  L.  605;  5  Cent.  Dig.  col.  554,  §§  351-387;  2  Decen.  Dig.  p.  1562, 
§§  128-139. 

§868.     WKIT  OF  ATTACHMENT,  TO  WH03I  DIRECTED. 

The  writ  may  be  directed  to  the  sheriff  or  any  constable  of 
the  county  in  which  such  justice  court  is  situate,  and  must 
require  him  to  attach  and  safely  keep  all  the  property  of  the 
defendant  within  his  county,  not  exempt  from  execution,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  unless  the  defendant  give  him  security, 
by  the  undertaking  of  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand,  besides  costs;  in  which 
case,  to  take  such  undertaking. 

Several  writs  may  l»e  issued  at  the  same  time  to  the  sheriffs 
of  different  counties;  provided,  that  where  a  writ  of  attach- 
ment issued  by  a  justice  of  the  peace  is  to  be  served  out  of 
the  county  in  which  it  was  issued,  the  writ  of  attachment 
shall  have  attached  to  it  a  certificate  under  seal,  by  the 
county  clerk  of  such  county,  to  the  effect  that  the  person  issu- 
ing the  same  was  an  acting  justice  of  the  peace  of  said  county, 
at  the  date  of  the  writ. 

History:  Enacted  MarcVi  11,  1872,  re-enactment  of  §  554  Prac- 
tice Act;  amended  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  208. 

58  C.  356  (cited). 

As  to  whom  writ  of  attachment  must  be  directed,  and  what  to 
state,  see  Kerr's  Cyc.  C.  C.  P.  §  540  and  note. 

Writ  of  attachment — As  to  execution  of — Levy  of. — See  3  PI.  &  Pr. 
54-59;  5  Cent.  Dig.  col.  642.  §§460-481;  col.  675,  §§492-504;  2  Decen. 
Dig.  p.  1572,  §§  162-166;  p.  1577,  §  170. 

Same — Return  of.— See  3  PI,  &  Pr.  62-64;  20  A.  S.  SOS;  5  Cent. 
Dig.  p.  1662,  §§  318-329. 

§8«y.  CERTAIN  I'ROVI.SIO>.S  \VVL\  TO  ALL  ATTA(  II- 
MENTS  I\  JUSTICES'  COl'RTS.     The  sections  of  this  code 
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from  section  five  hundi-ed  and  forty-one  to  section  five  hun- 
dred and  fifty-nine,  both  inclusive,  are  applicable  to  attach- 
ments issued  in  justices'  courts,  the  word  "  constable  "  being 
substituted  for  the  word  "  sheriff,"  whenever  the  writ  is 
directed  to  a  constable,  and  the  word  "  justice  "  being  substi- 
tuted for  the  word  "  judge." 

History:    Enacted  March  11,  1872,  re-enactment  of  §  555  Prac- 
tice  Act. 

58  C.  356  (cited). 

As  to  attachment  of  property,  see  Kerr's  Cyc.  C.  C  F.  §§  5-11-559 
and  notes. 


•       ARTICLE  III. 
CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 
§  870.     How  claim  and  delivery  enforced. 

§  870.     HOW  CLAIM  AND  DELIVERY  EXFOIICED.     In  an 

action  to  recover  possession  of  personal  property,  the  plain- 
tiff may,  at  the  time  of  issuing  summons  or  at  any  time  there- 
after before  answer,  claim  the  delivery  of  such  property  to 
him;  and  the  sections  of  this  code  from  section  five  hundred 
and  ten  to  section  five  hundred  and  twenty-one,  both  inclusive, 
are  applicable  to  such  claim  when  made  in  justices'  courts,  the 
powers  therein  given  and  duties  imposed  on  sheriffs  being 
extended  to  constables,  and  the  word  "  justice  "  substituted  for 
"  judge." 

History:    Enacted  March   11,   1872. 

As  to  claim  and  delivery  of  personal  property,  see  Kerr's  Cyc.  C. 
C.  P.  §§  510-520  and  notes,  also  ante  §  510-520  and  notes. 
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CHAPTER  V. 

JUDGMENT  BY  DEFAULT  IN  JUSTICES'  COURTS. 

§  871.     Judgment  when  defendant  fails  to  appear. 
§  872.     Judgment  against  defendant  on  demurrer. 

§871.     .UJDGMEM   WJIEX    DEFENDANT   FAILS   TO    AT- 

PEAR.  If  the  defendant  fail  to  appear,  and  to  answer  or 
demur  within  the  time  specified  in  the  summons,  then,  upon 
proof  of  service  of  summons,  the  following  proceedings  must 
be  had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  moneJ^  or  damages  only,  the  court  must  render 
judgment  in  favor  of  plaintiff  for  the  sum  specified  in  the 
summons. 

2.  In  ill!  other  actions  the  court  must  hear  the  evidence 
offered  l)y  the  plaintiff,  and  must  render  judgment  in  his  favor 
for  such  sum  (not  exceeding  the  amount  stated  in  the  sum- 
mons) as  appears  by  such  evidence  to  be  just. 

History:  Enacted  Marcli  11,  1872:  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  100;  March  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  113. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

.^.9  C.  490,  493  (referred  to);  66  C.  636,  638,  6  P.  737  (cited):  74  C. 
341,  344,  15  P.  849,  850  (default  occurs  when);  135  C.  4,  5,  66  P.  S6S 
(construed  with  §858  and  §S  872,  874);  5  C.  A.  133.  136,  137.  SO  P. 
870  (does  not  direct  judgment  by  default  to  be  entered  within  any 
prescribed  time). 

As  to  judgment  of  default,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  ".S.". 
and  note. 

Same — In  higher  courts,  see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 

As  to  relief  from  judgment  of  justice  of  peace  taken  against  party 
by  mistake,  surprise,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  859,  note  pars. 
7-24. 

§872.    JUDGMENT    AGAINST   DEFENDANT   ON    DEMLK- 

RER.    In  the  following  cases  the  same  proceedings  must  be 
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had,  and  judgment  must  be  rendered  in  like  manner,  as  if  the 
defendant  had  failed  to  appear  and  answer  or  demur: 

1.  If  the  complaint  lias  been  amended,  and  the  defendant 
fails  to  answer  it  as  amended,  within  the  time  allowed  by  the 
court ; 

2.  If  the  demurrer  to  the  complaint  is  ovemiled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  de- 
fendant fails  to  amend  the  answer  within  the  time  allowed  by 
the  court. 

Historj-:    Enacted  March   11,  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

58  C.  356  (cited);  109  C.  616,  617,  42  P.  158  (construed  with  §§  850, 
858  ante);  135  C.  4,  5,  66  P.  868  (construed  with  §§  858,  871  ante  and 
§  874  post). 

As  to  proceedings  on  demurrer,  see  ante  §  858. 


CHAPTER  VI. 

TIME   OF  TRIAL  AND  POSTPONEMENTS   IN  JUSTICES' 
COURTS. 

§  873.     Time  when  trial  must  be  commenced. 
§  874.     When  court  may,  of  its  own  motion,  postpone  trial. 
§  875.     Postponement  by  consent. 
§  876.     Postponement  upon   application   of  a  party. 
§  877.     No   continuance   for   more   than   ten    days   to    be   granted, 
unless   upon   filing-  of  undertaking. 

§  873.  TIME  WHEX  TRIAL  MIST  BE  COMMENCED.  Un- 
less postponed,  as  provided  in  this  chapter,  or  unless  trans- 
ferred to  another  court,  the  trial  of  the  action  must  commence 
at  the  expiration  of  one  hour  from  the  time  specified  in  the 
notice  mentioned  in  section  eight  hundred  and  fifty,  and  the 
trial  must  be  continued,  without  adjournment  for  more  than 
twenty-four  hours  at  any  one  time,  until  all  the  issues  therein 
are  disposed  of. 

History:  Enacted  March  11,  1872;  amended  April  3,  1876,  Code 
Amdts   1875-6,  p.   100. 
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See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

58  C.  356  (cited);  92  C.  431,  432.  28  P.  579,  580  (construed);  97  C. 
523,  526,  32  P.  575  (construed);  118  C.  274,  276,  50  P.  430  (referred  to). 

§  874.  WHEN  COURT  MAY,  OF  ITS  OWN  MOTION,  POST- 
PONE  TRIAL.  The  court  may,  of  its  own  motion,  postpone 
the  trial:  ♦ 

1.  For  not  exceeding'  one  day,  if,  at  the  time  fixed  Ijy  law  or 
by  an  order  of  the  court  for  the  trial,  the  court  is  engaged  in 
the  trial  of  another  action; 

2.  For  not  exoeedingr  two  days,  if,  by  an  amendment  of  the 
pleadings,  or  the  allowance  of  time  to  make  such  amendment 
or  to   plead,  a  postponement  is  rendered  necessary; 

3.  For  not  exceeding  tliree  days,  if  the  trial  is  upon  issues 
of  fact,  and  a  jury  has  been  demanded. 

History:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.   C.    C.    P.   for   5   pars,   annotation. 

58  C.  356  (cited);  135  C.  4,  6,  7,  66  P.  S6S  (construed  witli  ante 
§§  858,   871,   872). 

As  to  amendment  of  pleadins's,  see  Kerr's  Cyc.  C.  C.  P.  §  859 
and    note. 

As  to  motion  to  postpone  a  trial  for  absence  of  testimony,  and 
requisites   tliereof,   see  Kerr's  Cyc.   C.   C.   P.    §  595   and   note. 

As  to  proceedings  on  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  S  858 
and    note. 

That  costs  may  he  imposed  as  condition  of  continuance,  see 
Kerr's   Cyc.   C.   C.   P.    §1029   and   note. 

§875.     POSTPONEMENT    BY   CONSENT.     The   court   may. 
by  consent  of  the  parties,  given  in  writing  or  in  open  court, 
postpone  the  trial  to  a  time  agreed  upon  by  the  parties. 
History:    Enacted  Mnrch   11,   1872. 

58  C.  356  (cited). 

As  to  arrest  and  hail,  see  Kerr's  Cyc  (".  ('.  V.  S  4S7  et  seij. 
and    notes. 

§876.  POSTPONEMENT  IPON  APPLK  AT1(>N  01  A 
PARTY.    The  trial  may  be  postponed  upon  the  application  of 

either  party,  for  a  period  not  exceeding  four  months: 
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1.  Tlio  party  inakiiis'  the  application  must  prove,  by  his  own 

oath  or  otherwise,  that  he  cannot,  for  want  of  material  testi- 
mony, which  he  expects  to  procure,  safely  proceed  to  trial,  and 
must  show  in  what  respect  the  testimony  expected  is  material, 
and  that  he  has  used  due  diligence  to  procure  it,  and  has  been 
unable  to  do  so; 

2.  If  tlie  application  is  on  the  part  of  the  plaintiff,  and  the 
defendant  is  under  arrest,  a  postponement  for  more  than  three 
hours  discharges  the  defendant  from  custody,  but  the  action 
may  proceed,  notwithstanding,  and  the  defendant  is  subject  to 
arrest  on  execution,  in  the  same  manner  as  if  he  had  not  been 
discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  nuder 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  approved 
by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  effect  that 
he  will  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein;  or  that  the  sureties 
will  pay  to  the  plaintiff  the  amount  of  any  judgment  which  he 
may  recover  in  the  action,  not  exceeding  the  amount  specified 
in  the  undertaking.  On  filing  the  undertaking  specified  in  this 
subdivision,  the  justice  must  order  the  defendant  to  be  dis- 
charged from  custody; 

4.  The  party  making  the  application  ninst.  If  required  by  the 
adverse  party,  consent  that  the  testimony  of  any  witness  of 
such  adverse  party,  who  is  in  attendance,  may  be  then  taken 
by  deposition  before  the  justice,  and  that  the  testimony  so 
taken  may  be  read  oh  the  trial,  with  the  same  effect,  and  sub- 
ject to  the  same  objections,  as  if  the  witness  was  produced;  but 
the  court  may  require  the  party  making  the  application  to 
state,  upon  affidavit,  the  evidence  which  he  expects  to  obtain: 
and  if  the  adverse  party  thereupon  admit  that  such  evidence 
would  be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper,  the  trial  must 
not  be  postponed. 

History:    Enacted  March   11,  1872. 

58  C.  356  (cited). 
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§877.  \0  COiNTINUANCE  FOR  MORE  THAN  TK\  DAYS 
TO  BE  tlRAKTED,  UNLESS  UrO>  FILING  OF  INDERTAK- 
ING.  No  adjournment  must,  unless  by  consent,  be  granted 
for  a  period  longer  than  ten  days,  upon  the  application  of 
either  party,  except  upon  condition  that  such  party  file  an 
undertaking,  in  an  amount  fixed  by  the  justice,  with  two  sure- 
ties, to  be  approved  by  the  justice,  to  the  effect  that  they  will 
pay  to  the  opposite  party  the  amount  of  any  judgment  which 
may  be  recovered  against  the  party  applying,  not  exceeding 
the  sum  specified  in  the  undertaking. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  585  Prac- 
l.ire   Act. 

58  C.  356  (cited). 


CHAPTER  VII. 

TRIALS   IN   JUSTICES'   COURTS. 

§  878.     Issue  dettiied,  and  the  diffeient  kinds. 

§  879.     Issue  of  law,  how  raised. 

§  880.     Issue  of  fact,  how  raised. 

§  881.     Issue  of  law,  how  tried. 

§  882.     Issue  of  fact,  how  tried. 

§  883.     Jury,  how   waived. 

§  884.     Either    party    failing    to    appear,    trial    may    proceed    at 

request  of  otlier  party. 
§  885.     Challenges  to  jurors. 

§  88G.     Manner  of  pleading  a  written   instrument. 
§  887.     If  a  copy   of  an   instrument  be  filed,   the  signatures   will 

be  deemed  admitted,  unless  denied  under  oath. 

§878.     ISSUE  DEFINED,  AND  THE   DIFFERENT   KINDS. 

Issues  arise  upon  the  pleadings  when  a  fact  (jr  conclusion  of 
law  is  maintained  by  the  one  parly  ami  is  controverted  by  the 
other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 

HlNtory:    Enacted  March    11,   1872. 

58  C.  356  (cited). 

As    to    cases    in    which    judgment    may    he    had    upon    failure    of 
defendant  to  answer,  see  Kerr's  Cyc   C.  ('.   P,   S  5S5. 

Compare   this  and   next   lour  sei-tioiis   witii    §S  5S5-592  ante. 
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§  879.  ISSUES  0¥  LAW,  HOW  KAISED.  An  issue  of  law 
arises  upon  a  demurrer  to  the  complaint  or  answer,  or  to 
some  part  thereof. 

History:    Enacted  March  11,  1872. 

£8  C.  356  (cited). 

See  Kerr's   Cyc.   C.   C.   P.    §  878  and  note. 

§  880.  ISSUE  OF  FACT,  HOW  RAISED.  An  issue  of  fact 
arises: 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law  is 
joined  thereon. 

History:    Enacted  March   11,  1872. 

58  C.  356  (cited). 

See  Kerr's   Cyc.   C.   C.    P.    §  878   and   note. 

§881.  ISSUE  OF  LAW,  HOW  TRIED.  An  issue  of  law 
must  be  tried  by  the  court. 

Hi.story:    Enacted  March  11,  1872, 

58  C.  356  (cited). 

As  to  issue  of  law,  how  tried,  see  Kerr's  Cyc.  C.  C.  P.  §  591 
and  note. 

§882.  ISSUE  OF  FACT,  HOW^  TRIED.  An  issue  of  fact 
must  be  tried  by  a  jury,  unless  a  jury  is  waived,  in  which  case 
it  must  be  tried  by  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §  593  Practice 
Act. 

58  C.  356  (cited^. 

As  to  issue  of  fact,  how  tried,  and  as  to  disposition  of  both 
issues  of  law  and  fact,  see  Kerr's  Cyc.   C.   C.   P.    §  592  and  note. 

§  883.    JURY,  HOW  WAIVED.    A  jury  may  be  waived : 

1.  Bj'  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the 
commencement  of  the  trial  of  an  issue  of  fact; 
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3.  lij  tlu!  failure  of  either  party  to  appear  at  the  time  fixed 
for  the  trial  of  an  issue  of  fact. 

Hist«»ry!  En.'icted  Marcli  11,  1872,  founded  on  S  587  Practice 
Act. 

58  C.  356  (cited). 

As  to  when  and  how  trial  by  jury  may  be  waived,  see  Kerr's 
Cyc.   C.   C.   P.    §  631   and   note. 

§884.  EITHER  I'AltTY  EAILIMi  H)  AIM'KAH,  iltlAL 
MAY  PROCEED  AT  REQUEST  tM'  OTIIKR  PARTY.  If  either 
party  fails  to  appear  at  the  time  fixed  for  trial,  the  trial  may 
proceed  at  the  request  of  the  adverse  party. 

History:    Enacted  March   11,  1872. 

See  Kerr'fi   Cyc.    C.   C.   P.    for  2  pars,   annotation. 
58  C.   356    (cited);   63  C.   435,   436    (cited). 

As  to  how  parties  may  taring  issvie  to  trial,  see  Kerr's  Cyc. 
C.  C.  P.  §  !i94  and  note. 

§885.  CHALLENGES  TO  JURORS.  The  challenges  are 
either  peremptory  or  for  cause.  Each  party  is  entitled  to 
three  peremptory  challenges.  Either  party  may  challenge  for 
cause  on  any  grounds  set  forth  in  section  six  hundred  and  two. 
Challenges  for  cause  must  be  tried  by  the  justice. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  590   Practice  Act. 

58  C.  356  (cited). 

As  to  ground  of  challenge  in  superior  court,  see  Kerr's  Cyi'. 
C.    C.    P.    §  602   and   note. 

That  each  party  in  superior  court  is  entitled  to  three  pereniptur.v 
challenges. — See  Kerr's  Cyc.   C.   C.   P.    §  601  and  note. 

§886.    MANNER    OF    PLEADING    A    WRITTEN    INSTRU- 

MENT.  When  the  [1]  cause  of  action  or  [2]  counterclaim 
arises  upon  an  account  or  instrument  for  the  payment  of 
money  only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  [3]  the  ori^:inaI  to  be  exhibited 
to  the  inspection  of,  and  [4]  a  copy  to  be  furnished  to,  the 
adverse  party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
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L»>]    if  such   order   is  not  obeyed,   the  account  or  instrument 
cannot  be  given  in  evidence. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  576  Practice  Act. 

58  C.  356  (cited). 

As  to  demand  and  order  for  inspection  and  copy  of  book,  paper, 
etc.,   see  Kerr's  Cyc.   C.   C.   P.    §  1000  and  note. 

§887.  IF  COPY  OF  AN  INSTRUMENT  BE  FILED,  THE 
SIGNATURES  WILL  BE  DEEMED  ADMITTED,  UNLESS 
DENIED  UNDER  OATH.  If  the  [1]  complaint  of  the  plaintiff, 
or  [2j  the  answer  of  the  defendant,  contains  a  [a]  copy,  or 
[b]  consists  of  the  original  of  the  written  obligation  upon 
which  the  action  is  brought  or  the  defense  founded,  the  genu- 
ineness and.  due  execution  of  sucli  instrument  are  deemed  ad- 
mitted, unless  [1]  the  answer  denying  the  same  is  verified, 
or  [2]  unless  the  plaintiff,  within  two  days  after  the  service 
on  him  of  such  answer,  [a]  files  with  the  justice  an  affidavit 
denying  the  same,  and  [b]  serves  a  copy  thereof  on  the  de- 
fendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  577  Prac- 
tice Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  by  Code 
Commission,  Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  169, 
act  lield  unconstitutional,  see  history,  §  5  ante;  amended  March 
22,  1907,  Stats,  and  Amdts.  1907,  p.  880,  Kerr's  Stats,  and  Amdts. 
190G-7,  p.   468. 

58  C.  356  (cited). 

As  to  what  constitutes  complaint  in  justice's  court,  see  Kerr's 
Cyc.   C.    C.   P.    §  853  and  note. 

That  copy  of  written  instrument  contained  in  complaint  is 
admitted,  unless  answer  is  verified. — See  Kerr's  Cyc.  C.  C.  P. 
§  447    and    note. 

When  defense  is  founded  on  written  instrument,  which  written 
instrument  is  set  out  in  answer,  its  execution  is  to  be  considered 
admitted  unless  denied  by  plaintiff  under  oath.- — -See  Kerr's  Cyc. 
C.    C.    P.    §  448    and    note. 
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CHAPTER    VIII. 

JUDGMENTS     (OTHER    THAN    BY    DEFAULT)     IN    JUSTICES' 
COURTS. 

is  889.     .ludgment   by   confesson. 

§  890.     .TudgTiient  of  dismissal  entered   witliout  prejudice,   ulieii. 

§  891.      Judgment  upon  verdict. 

S  891'.     Judgment  after  trial  by  the  court. 

S  893.     Judgment  when  the  defendant  is  suliject  to  arrest. 

§  894.     If    the    sum    found    due    exceeds    the    jurisdiction    of    tlie 

justice,   the  excess  may   be  remitted. 
S  S9.">.     Offer  to  compromise  before  trial. 
S  896.     Costs  must  be  included  in   the  judgment. 
§  897.     Abstract  of  judgment. 
§  898.     Abstract    may    be    filed    and    docketed    in    county    clerk's 

office. 
S  899.     Effect  of  docketing. 
§  900.     Judgment  not  a   lien    unless   abstract   is   recorded    in    the 

recorder's  office. 

§889.  JUDGMENT  BY  CONFESSION.  .Judgments  \\]um 
confession  may  be  entered  up  in  any  justices'  court  specified 
in   the  confession. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §536  Prac- 
tice Act. 

58  C.  356  (cited). 

.As  to  confession  of  judgment  without  action,  see  Kei'r's  Cyc 
I'.    C.    I'.    §S  1132-1135   and    notes. 

As  to  power  of  justice  of  peace  to  take  anil  enter  judgment  for 
recover>-  of  money  upon  confession  of  defendant,  see  Kerr's  C.vc. 
C.   C.   P.    §  112   subd.    6  and   note. 

<i  K»0.  .irD(;MENT  OF  I)ISMISS.\L  ENTERED  AVITIIOIT 
PREJUDICE,  >VHEN.  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  l)e  entered  with  costs, 
in  the  following  cases: 

1.  When  tlie  plaintiff  voluntarily  dismisses  the  action  before 
it  is  finally  submitted;  or  fails  to  prosecute  the  action  to 
judgment  with  reasonable  diligence;  provided  a  counterclaim 
has  not  been  made,  or  affirmative  relief  sought  by  the  cross- 
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complaint  or  answer  of  the  defendant;  if  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  delivered 
by  the  justice  of  the  peace  to  the  defendant  who  may  have 
his  action  thereon; 

2.  Wlieii  lie  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been  post- 
poned, or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sus- 
tained, the  plaintiff  fails  to  amend  it  within  the  time  allowed 
by  the  court; 

4.  When  the  action  is  brougrht  in  the  wrong  county,  or 
township,  or  city. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  591  Prac- 
tice Act  with  addition  of  last  paragraph;  amended  March  3,  1905, 
Stats,  and  Amdts.  1905,  p.  44. 

See  Kerr's   Cyc.   C.   C.   P.    for  7   pars,   annotation. 

97  C.  518,  522.  32  P.  571.  573  (applied):  106  C.  589.  592.  593.  39 
P.  936  (construed);  141  C.  266,  267,  74  P.  8.53  (construed);  2  C.  A. 
529,    531,    84    P.    54    (referred    to). 

As  to  when  action  may  be  dismissed  or  nonsuit  entered,  see 
Kerr's   Cyc.   C.    C.    P.    §  581   and  note. 


§891.  JUDGMENT  UPON  VEEDICT.  When  a  trial  by 
jury  has  been  had,  judgment  must  be  entered  by  the  justice, 
at  once,  in  conformity  with  the  verdict. 

History:    Enacted  March  11,  1872. 

Sec  Kerr's  Cyc.   C.   C.   P.   for  4  pars,   annotation. 

Code  section.— 58  C.  356  (cited);  68  C.  407,  411,  9  P.  720.  722 
(cited);   102   C.   177,    180,   36   P.   421    (cited). 

Practioe  Act  §594.-41  C.  232,  233  (construed). 

As  to  entry  of  judgment — Effect  on  appeals,  see  Kerr's  Cyc. 
C.  C.   P.   §  939  and  note. 

Same — Must  be  made  within  twenty-four  hours,  see  Kerr's  Cj'c. 
C.    C.    P.    §  664   and   note. 

As  to  judgment  of  justice  of  peace,  see  28  L.  638-640. 

As  to  justice's  liability  for  failure  to  enter  judgment,  see  40 
A.    D.   386. 

As  to  time  in  which  appeal  may  be  taken  from  judgment  of 
justice's  or  police  court,  see  Kerr's  Cyc.  C.   C.  P.   §  974  and  note. 
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§  892.  JUDGMENT  AFTER  TRIAL  BY  THE  COURT.  When 
the  trial  is  by  the  court,  judgment  must  be  entered  within 
ten  days  after  the  submission. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170,  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  March  22, 
1907,  Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdhs. 
1906-7,  p.   468. 

See  Kerr's   Cyc.   C.   C.   P.   for  6  pars,   annotation. 

58   C.    356    (cited);    88   C.   557,    559,    26   P.    366,    367    (construed):    97 

C.  523,  525,  32  P.  575  (construed);  102  C.  177,  ISO,  36  P.  421  (cited); 
118  C.  274,  276,  50  P.  430  (referred  to);  133  C.  319.  320,  65  P.  742, 
978    (construed). 

As  to  judgment  of  justice  of  the  peace,  see  28  L.  638-640. 

As   to  justice's  liability  for  failure   to   enter  judgment,    see  40  A. 

D.  386. 

That  judgment  must  be  entered  within  twenty-four  hours,  etc. — 
See  Kerr's  Cyc.  C.  C.  P.   §  664  and  note. 

§893.  JUDGMENT  WHEN  THE  DEFENDANT  IS  SUB- 
JECT  TO  ARREST.  The  judgment  of  a  justice  of  the  peace 
must  be  entered  substantially  in  the  form  required  in  section 
six  hundred  and  sixty-seven,  and  where  the  defendant  is  sub- 
ject to  arrest  and  imprisonment  thereon  the  fact  must  be 
stated  in  the  judgment.  No  judgment  shall  have  effect  for 
any  purpose  until  so  entered. 

HlNtory:  Enacted  March  11,  1872,  re-enactment  of  §597  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  334;  by 
Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1, 
p.  170,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  22,  1907,  Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  468. 

58  C.   356   (cited). 

As  to  arrest  and  bail,  see  Kerr's  Cyc.  C.  C.  P.  §S  861,  865  and  notes. 

That  mesne  and  final  process  of  any  justice's  court  in  a  county 
may  be  issued  to  and  served  in  any  part  of  the  county,  see  Kerr's 
Cyc.   C.   C.   P.    §  106  and   note. 

S894.  IF  THE  SUM  FOUND  DUE  EXCEEDS  THE  JURIS- 
DICTION  OF  THE  JUSTICE,  THE  EXCESS  MAY  BE  RE- 
MITTED,      When    the    amount    found    due    to    either    party 
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exceeds  the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judgment 
may  be  rendered  for  the  residue. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  595  Prac- 
tice  Act. 

See  Kerr'.s  Cyc.  C.   C.  P.  for  4  par.s.  annotation. 

11  P.  128  (cited);  147  C.  106,  107,  SI  P.  314  (referred  to). 

As  to  civil  jurisdiction  of  justices  of  peace  and  justices'  courts 
in  genei-al,  see  Kerr's  Cyc.  C.  C.  P.  §§  112,  114  and  notes. 

Same — Tliree  hundred  dollars"  limitations. — See  Kerr's  Cyc.  C.  C. 
P.   §  112  and  note. 


S  895.     OFFER  TO  C03IPR0MISE  BEFORE  TRIAL.    If  the 

defendant,  at  any  time  before  the  trial,  offers,  in  writing,  to 
allow  judgment  to  be  taken  against  him  for  a  specified  sum, 
the  plaintiff  may  immediately  have  judgment  therefor,  with 
the  costs  then  accrued;  but  if  he  does  not  accept  such  offer 
before  the  trial,  and  fails  to  recover  in  the  action  a  sum 
in  excess  of  the  offer,  he  caunot  recorer  costs  incurred  after 
the  offer,  but  costs  must  be  adjudged  against  him,  and,  if 
he  recovers,  be  deducted  from  his  recovery.  The  offer  and 
failure  to  accept  it  cannot  be  given  in  evidence  nor  affect  the 
recovery,  otherwise  than  as  to  costs. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  596  Prac- 
tice Act;  amended  March  2,  1878,  Code  Amdts.  1877-8,  p.  103;  by 
Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1, 
p.  170,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  22,  1907,  Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.   468. 

58  C.   356    (cited). 

As  to  proceedings  on  offer  of  defendant  to  compromise  after  suit 
brought,  see  Kerr's  Cyc.  C.  C.  P.   §  997  and  note. 

§  896.     COSTS  MUST  BE  INCLUDED  IN  THE  JUDGMENT. 

The  justice  must  tax  and  include  in  the  judgment  the  costs 
allowed  by  law  to  the  prevailing  party. 

History:  Enacted  March  11,  1872,  founded  on  §  598  Practice 
Act. 
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58  C.  356  (cited);  102  C.  177,  ISO,  .'56  P.  421  (referred  to  in  di.s.  op. 
p.   180). 

As  to  costs,  see  Kerr's  Cyc.  C.  C.  P.  §§  1021-1039  and  notes. 

That  prevailing  party,  in  city  and  county  of  San  Francisco,  shall 
be  allowed,  under  §  6  of  act  approved  Feb.  9,  1866  (.Stats.  1866,  p. 
66),  five  per  cent  on  amount  recovered. — See  Kerr's  Cyc.  C.  C.  P. 
§  1021  and  note. 

§897.  ABSTKACT  OF  JUDGMENT.  The  justice,  on  the 
demand  of  a  party  in  whose  favor  judgment  is  rendered,  must 
give  him  an  abstract  of  the  judgment  in  su1)stantially  the 
following  form   (filling  blanks  according  to  the  facts) : 

State  of  California,   county,   (or  city  and  county). 

,  plaintiff,  v ,  defendant.     In  justices' 

court,   before    ,  justice   of  the   peace,    

township  (or  city,  or  city  and  county), ,  19.  .  (insert- 
ing  date   of   abstract).     Judgment   entered   for   plaintiff    (or 

defendant),   for   $ ,   on   the    day    of    I 

certify  that  the  foregoing  is  a  correct  abstract  of  a  judg- 
ment rendered  in  said  action  in  my  court,   ,  or   (as 

the  case  may  be)    in  the  court  of   ,  justice  of  the 

peace,  as  appears  by  his  docket,  now  in  my  possession,  as 
his  successor  in  office Justice  of  the  Peace. 

History:  Enacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  19. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  section. — 52  C.  399,  401  (construed);  3  C.  A.  98,  100.  101, 
84  P.  437  (construed  in  connection  with  §  710). 

Practice  Act  §590. — 26  C.  156  (construed);  27  C.  309,  371  (con- 
strued); 52  C.  399,  402  (construed). 

As  to  transcript  of  justice's  judgment,  and  effect  of  fding  same 
with  county  clerk,  see  2  L.  831. 

§898.  ABSTRACT  MAY  BE  FILED  AND  DOCKETED  IN 
COUNTY  CLEKR'S  OFFICE.  The  abstract  may  be  filed  in 
the  office  of  the  county  clerk  of  the  county  in  which  the 
judgment  was  rendered,  and  the  judgment  docketed  in  the 
judgment  docket  of  the  superior  court  thereof.  The  time  of 
the  receipt  of  the  abstract  by  the  clerk  must  be  noted  by 
him  thereon,  and  entered  in  the  docket. 
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HiMtory:  Enacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  P-  20. 

58  C.   356    (cited). 

As  to  when  judgment  lien  begins,  and  where  it  expires,  see  Kerr's 
Cj'c.   C.   C.   P.   §  671  and  note. 

That  execution  may  issue  on  judgment  of  a  justice's  court  at  any 
time  within  five  years,  see  Kerr's  Cyc.  C.  C.  P.  §  901  and  note. 

That  transcript  of  judgment  may  be  filed  in  any  county  and  judg- 
ment become  a  lien  there,  see  ante  §  674. 

§  899.  EFFECT  OF  DOCKETING.  From  the  time  of  dock- 
eting in  tlie  county  clerk's  office,  execution  may  be  issued 
thereon  by  the  county  clerk  to  the  sheriff  of  any  county  in 
the  state,  other  than  the  county  in  which  the  judgment  was 
rendered,  in  the  same  manner  and  with  like  effect  as  if 
issued  on  a  judgment  of  the  superior  court. 

History:  Enacted  March  11,  1872;  amended  March  26,  1880, 
Code  Amdts   1880    (C.   C.   P.   pt.),   p.   20. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

58  C.  356  (cited);  74  C.  106,  107,  15  P.  448  (applied). 

As  to  executions,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  681  and 
note. 

Same — From  justices'  courts. — See  Kerr's  Cyc.  C.  C.  P.  §§  901- 
905  and  notes. 

Same— In  civil  actions.— See  Kerr's  Cyc.  C.  C.  P.  §§  681-713% 
and  notes. 

As  to  sale  of  judgment  debtor's  real  estate  in  satisfaction  of 
judgment  rendered  by  justice  of  the  peace,  see  Kerr's  Cyc.  C.  C. 
P.    §  904   and  note. 

As  to  when  judgment  lien  begins,  and  when  it  expires,  see  Kerr's 
Cyc.   C.   C.  P.   §  671  and  note. 

Power  to  recall  execution,  though  issued  by  clerk. — See  Kerr's 
Cyc.  C.  C.   P.   §  901  and  note  par.  6. 

That  transcript  may  be  filed  in  any  county,  and  judgment  become 
a  lien  there,   see  Kerr's  Cyc.  C.  C.   P.   §  674  and  note. 

§  900.  JUDGMENT  NOT  A  LIEN  UNLESS  ABSTRACT  IS 
RECORDED  IN  THE  RECORDER'S  OFFICE.  A  judgment 
rendered  in  a  justice's  court  creates  no  lien  upon  any  lands 
of  the  defendant,  unless  such  an  abstract  is  filed  in  the  office 
of  the  recorder  of  the  county  in  which  the  lands  are  situated. 
When    so    filed,    and    from    the    time    of   filing    the    judgment 
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becomes  a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  such  county,  owned  by 
him  at  the  time,  or  which  he  may  afterwards,  and  before  the 
lien  expires,  acquire.  The  lion  continues  for  two  years, 
unless  the  judgment  be  previously  satisfied. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.   114. 

See  Kerr's  Cyc.  C.  C.  P.   for  3  pars,  annotation. 

Code  section.— 52  C.  399,  401  (cited);  111  C.  484,  486,  44  P.  167 
(construed);  3  C.  A.  98,  100,  101,  84  P.  437  (difference  between  this 
section  and  §  710). 

Practice  Act  §  599.-3  C.  A.  9S,  100,  101,  84  P.  437  (change 
effected   by   codes). 

As  to  lien — Creation  of,  see  Kerr's  Cyc.  C.  C.  P.  §  897  and  note 
pars.   3-6. 

Same — Extent  and  duration  of. — See  Kerr's  Cyc.  C.  C.  P.  §  674  and 
note. 

That  transcript  may  be  filed  in  any  couiit.v  and  jiidsnient  become 
a  lien  there,  see  Kerr's  Cyc.  C.  C.  P.   §  674  and  note. 


CHAPTER    IX. 

EXECUTIONS   FROM   .lUSTICES'    COURTS. 

§  901.     Execution  may  issue  at  any  time  within   five  years. 

§  901a.  Stay  of  execution  of  judgment. 

§  902.     Execution,   contents  of. 

8  903.     Renewal   of   execution. 

S  904.     Duty  of  officer  receiving  execution. 

§  905.     Proceedings  supplementary  to   execution. 

SaOl.  EXECUTION  MAY  ISSUE  AT  ANY  TIME  WITHIN 
FIVE  YEARS.  Execution  for  the  enforcement  of  a  judg- 
ment of  a  justices'  court  may  be  issued  Ijy  the  justice  who 
entered  the  judgment,  or  his  successor  in  office,  on  the  appli- 
cation of  the  party  entitled  thereto,  at  any  time  within  five 
years  from  the  entry  of  judgment. 

History:  lOnacted  March  11,  1872,  re-enactment,  with  addi- 
tions,  of  §  600  Practice  Act. 
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See  Kerr's  Cyc.  C.   C.   P.   for  G  pars,   annotation. 

Code  section.— 55  C.   531,  533   (referred  to);  3  C.  A.   80,   82,  84  P. 

443  (this  section  authorizes  a  justice,  of  the  peace,  but  not  the 
superior  court,   to   issue   execution). 

Practice  Act  §  COO. — 8  C.  513  (construed);  26  C.  15B,  157  (cited). 

As  to  issuance  of  execution,  see  Kerr's  Cyc.  C.  C.  P.  §§  681-713»^ 
and  notes. 

As  to  issuance  of  execution  after  five  years,  see  Kerr's  Cyc.  C.  C. 
P.   §  685  and  note. 

As  to  issuance  of  execution  out  of  justices'  court,  see  2  L.  831. 

As  to  territorial  extent  of  civil  jurisdiction  of  justices'  courts 
in  townships,  see  Kerr's  Cyc.  C.   C.   P.   §  lOG  and  note. 

As  to  territorial  jurisdiction  of  justices'  courts  in  cities  and 
counties,   see  Kerr's  Cyc.   C.   C.  P.   §  94   and  note. 

As  to  within  what  time  execution  may  issue,  see  Kerr's  Cyc. 
C.    C.    P.    §  681   and   note. 

Execution  may  be  recalled,  when. — See  Kerr's  Cyc.  C.  C.  P. 
§  899    and    note    par.    3. 

That  execution  must  issue  within  five  j'ears,  see  Kerr's  Cyc. 
C.   C.   P.    §  899  and  note  par.   4. 


§  901a.  STAT  OF  EXECUTION  OF  JUDGMENT.  The  court, 
or  any  justice  thereof,  may  stay  the  execution  of  any  judg- 
ment, including  any  judgment  in  a  case  of  forcible  entry  or 
unlawful  detainer,  for  a  period  not  exceeding  ten  days. 

History:  Enacted  June  14,  1906,  Stats,  and  Amdts.  1906,  p.  35. 
In  eflCect  immediately. 

§  902.  EXECUTION,  CONTENTS  OF.  The  execution  must 
[1]  be  directed  to  the  sheriff  or  to  a  constable  of  the  county, 
and  [2]  must  be  subscribed  by  the  justice  and  [3]  bear  date 
the  day  of  its  delivery  to  the  officer.  It  [4]  must  intelligibly 
refer  to  the  judgment,  [a]  by  stating  the  names  of  the  parties, 
and  [b]  the  name  of  the  justice  before  whom,  and  [c]  of  the 
county  and  the  township  or  city  where,  and  [d]  the  time 
when  it  was  rendered;  [e]  the  amount  of  judgment,  if  it  be 
for  money;  and,  [f]  if  less  than  the  whole  is  due,  the  true 
amount  due  thereon.  [5]  It  must  contain,  in  like  cases,  simi- 
lar directions  to  the  sheriff  or  constable,  as  are  required  by 
the  provisions  of  title  nine,  part  two,  of  this  code,  in  an 
execution  to  the  sheriff. 
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History:  En:icl.ed  March  11,  1872,  re-enactment  of  §001  Prac- 
tice  Act. 

See  Kerr's  Cyc.    C.   C.    P.    for  5   pars,   annotation. 

Code  secUoii.— 82  C.  1S7,  188.  23  P.  43  (construed);  138  C.  644, 
C47,    648,   649,    72   P.   168    (construed). 

Practice  Act  §  601. — 17  C.  294,  297  (construed) ;  82  C.  187,  188. 
23  P.  43  (authority  of  constable  to  act  outside  of  liis  township). 

As  to  who  may  i-ssue  execution,  its  form  to  whom  directed,  and 
wliat  it  sliall  require,  see  Kerr's  Cyc.   O.   C.   P.   §  082  and  note. 

Constable  may  serve  execution  out  ul'  liis  towii.ship. — See  Kerr's 
Cyc.    C.   C.   P.    §  904  and  note  par.   3. 

§903.     KENEWAL    OF    EXECUTION.     An   execution    may, 

at  the  request  of  the  judgment  creditor,  be  renewed  before  the 
expiration  of  the  time  fixed  for  its  return,  by  the  word 
"  renewed,"  written  thereon,  with  the  date  thereof,  and  sub- 
scribed by  the  justice.  Such  renewal  has  the  effect  of  an 
original  issue,  and  may  be  repeated  as  often  as  necessary.  If 
an  execution  is  returned  unsatisfied,  another  may  be  after- 
ward issued. 

lli.stoi-y:    Enacted  Marcli    1],   1872. 

See  Kerr's  Cyc.   C.   C.   P.  for  2  pars,   annotation. 
.58  C.  356  (cited);  107  C.  386,  390,  40  P.  545  (applied). 

§904.     DUTY     OF     OFFICER     RECEIVING     EXECUTION. 

The  slieriff  or  constable  to  whom  the  execution  is  directed 
must  execute  the  same  in  the  same  manner  as  the  sheriff 
is  required  by  the  provisions  of  title  nine,  part  two,  of 
this  code,  to  proceed  upon  executions  directed  to  him;  and 
the  constable,  when  the  execution  is  directed  to  him,  is 
vested  for  that  purpose  with  all  the  powers  of  the  sheriff. 

History:  Enacted  Marcli  11,  1872,  founded  on  §002  Practice 
Act  as  amended  1854    (Stats.   1854,  p.   84). 

See  Kerr's   Cyc.   C.   C.    P.    for  4   pars,   annotation. 

Practice  Act  §  OOli.— 17  C.  294,  297  (construed);  19  C.  14.''.,  140 
(identity  of  provisions  for  enfoi-cement  of  execution);  28  C.  122, 
123    (construed). 

As  to  how  writ  of  execution  is  executed,  see  Kerr's  Cyc.  C.  C. 
P.    §  691   and   note. 

699 


5  905  CODE  f)F  CIVIL  rilO('Kl>i:iiI0.  [Pl.l I.Tit.Xl. 

As  to  liow  writ  of  execution  may  attach,  see  Kerr's  Cyc.  C.  C. 
P.    §  681    and   note. 

As  to  wliat  is  liable  to  be  seized  on  execution,  and  not  to  l>e 
affected  until  levy  is  made,  see  Kerr's  Cyo.  C.  C.  P.  §  688  and 
note. 

Service  of  writ  by  constable  outside  of  his  township. — See  Kerr's 
Cyc.   C.   C.   P.   §  902  and  note  par.   3. 

8  90r).     PROCEEDIN(iS     SUPPLEMENTARY     TO     EXECU- 

TION.  The  sections  of  this  code,  from  seven  hundred  and 
fourteen  to  seven  hundred  and  twenty-one,  both  inclusive,  are 
applicable  to  justices'  courts,  the  word  "  constable "  being 
substituted,  to  that  end,  for  the  word  "  sheriff,"  whenever  the 
writ  is  directed  to  a  constable,  and  the  word  "  justice  "  for 
"  judge."  If  the  judgment  debtor  does  not  reside  in  the  county 
wherein  the  judgment  was  entered,  an  abstract  of  the  judg- 
ment, in  the  form  prescribed  by  section  eight  hundred  and 
ninety-seven,  may  be  filed  in  the  office  of  the  justice  of  any 
town,  township,  or  city  wherein  the  defendant  resides,  and 
such  justice  may  issue  execution  on  such  judgment,  and  may 
take  and  exercise  such  jurisdiction  in  proceedings  supple- 
mental to  execution,  as  if  such  judgment  were  originally 
entered  in  his  court. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   469. 

See  Kerr's  Cyc.   C.   C.  P.   for  2  pars,   annotation. 

47  C.  131,  132  (referred  to);  133  C.  315,  317,  85  A.  S.  171,  65 
P.  622   (referred  to). 

As  to  contempts,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  1209- 
1222  and  notes. 

As  to  proceedings  required  supplementary  to  the  execution,  see 
Kerr's   Cyc.   C.   C.   P.    §§  714-721  and  notes. 
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CHAPTER    X. 

CONTEMPTS   IN   JUSTICES'    COURTS. 

§  906.     Contempts  a  justice  may  punish  for. 

§  907.     Proceedings   for   contempts.      [When   committed    in   pres- 
ence of  court.] 
§  908.     Same.     [Wlien  not  committed  in  pre.sence  of  court.] 
§  909.     Punishments   for  contempts. 
§910.     The  conviction   must  he  entered   in   the  docket. 

§JH)().     CONTEMPTS   A  JUSTICE  MAY  TUNISH   FOR.     A 

justice   may   puuish   as   for   contempt,   persons   guilty   of   the 
following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward 
the  justice  while  holding  court,  tending  to  interrupt  the  due 
course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breaeli  of  the  peace,  boisterous  conduct,  or  violent  dis- 
turbance in  the  presence  of  the  justice,  or  in  the  inmiediate 
vicinity  of  the  court  held  by  him,  tending  to  interrupt  the 
due  course  of  a  trial   or  other  judicial   proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful 
order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to 
be  sworn  or  to  answer  as  a  witness; 

i).  Hescuing'  any  person  or  i)roperty  in  the  custody  of  an 
officer  Ijy  virtue  of  an  order  or  process  of  the  court  held  by 
him ; 

6.  [Other  fjrounds  for  punislunent.]  Any  of  the  acts  speci- 
fied in  subdivisions  four,  eight,  or  eleven,  of  section  twelve 
hundred  and  nine. 

HlHtory:  Enacted  March  11,  1872,  re-enactment  of  §616  Prac- 
tice Act;  amended  by  Code  Commission,  Act  Marcli  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  170,  act  iield  unconstitutional,  see  liistory, 
§  ^  ante;  amended  Marcli  22,  1907,  Stats,  and  Amdts.  1907,  p.  881, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  469. 
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58  C.   356    (cited). 

As  to  incidental  powers  of  courts  respecting  conduct  of  proceed- 
ings,  see  Kerr's  Cyc.  C.  C.  P.    §§  128,  177-179  and  notes. 

As  to  power  of  judicial  ofHcers  concerning  conduct  of  proceed- 
ings, see  Kerr's  Cyc.  C.  C.  P.   §  177  and  note. 

As  to  power  of  judicial  officers  to  punish  for  contempt,  see  Kerr's 
Cyc.  C.   C.  P.   §  178  and  note. 

§907.  PROCEEDINGS  FOR  CONTEMPTS.  [WHEN  COM- 
MITTED  IN  PRESENCE  OF  COURT.]  When  a  contempt  is 
committed  in  the  immediate  view  and  presence  of  the  justice, 
it  may  be  punished  summarily;  to  that  end  an  order  must 
1)6  made  reciting  the  facts  as  they  occurred,  and  adjudging 
that  the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

History:  Enacted  March  11,  1872,  re-enactment  of  first  por- 
tion of  §  617  Practice  Act. 

58  C.   356    (cited). 

Tliat  contempt  committed  in  presence  of  court  may  be  punished 
summarily,  but  that  when  not  so  committed  affidavit  or  statement 
shall   be  made. — See  Kerr's  Cyc.  C.   C.   P.   §  1211  and  note. 

§  908.  SAME.  [WHEN  NOT  COMMITTED  IN  PRESENCE 
OF  COURT.]  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person 
so  guilty  may  be  arrested  and  brought  before  the  justice 
immediately,  when  an  opportunity  to  be  heard  in  his  defense 
or  excuse  must  be  given.  The  justice  may,  thereupon,  dis- 
charge him,  or  may  convict  him  of  the  offense. 

History:  Enacted  March  11,  1872,  re-enactment  of  last  portion 
of  §  617  Practice  Act. 

2  C.   A.   529,   530,   84   P.   54    (erroneously  cited  for  §  980). 
That  wan-ant  of  attacliment  may  issue  in   case  of  contempt,    or 
notice  to  show  cause,   see  Kerr's  Cyc.   C.   C.   P.   §  1212  and  note. 

§  909.  PUNISHMENTS  FOR  CONTEMPTS.  A  justice  may 
punish  for  contempts,  by  fine  or  imprisonment,  or  both;  such 
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fine  not  to  exceed,  in  any  case,  one  hundred  dollars,  and  such 
imprisonment  one  day. 

History:    Enacted  March   11,   1872. 

5S  C.   356    (cited);   47  C.   131.   132,   133   (construed). 

That  if  contempt  is  omission  to  perform  any  act.  person  ma.v 
lie  imprisoned  until  performance. — See  Kerr's  Cyc.  C.  C.  P.  §  1219 
and   note. 


§910.  THE  CONYKTION  MUST  BE  ENTERED  IN  THE 
DOCKET.  The  conviction,  specifying  particularly  the  offense 
and  the  judgment  thereon,  must  be  entered  by  the  justice  in 
his  docket. 

HiHtory:  Enacted  March  11,  1872,  re-enactment  of  §618  Prac- 
tice Act. 

58  C.   356    (cited). 


CHAPTER    XI. 

DOCKETS  OF  JUSTICES. 

§  911.     Docket,  what  to  contain. 

S  912.     Entries   tlierein   prima  facie  evidence   of   the  fact. 

§  913.     An  index  to  the  docket  must  be  kept. 

§  914.     Dockets   must   be   delivered   by    justice    to    his    successor 

or  to  county  clerk. 
§  915.     Proceeding's    wlien    office    becomes    vacant    and    before    a 

successor  is  appointed. 
§  916.     A  justice  may  issue  execution  or  otiier  process  upon  tlie 

docket  of  his  predecessor. 
5  017.     Successor  of  a  justice,  who  shall  be  deemed. 
§  918.     Judge  to  designate  succeeding  justice,  when. 


§»11.  DOCKET,  WHAT  TO  CONTAIN.  Every  justice  must 
keej)  a  book,  denominated  a  "  docket,"  in  which  he  must 
enter: 

1.  The  litlr  of  <M<'ry   iU'fion   oi-  inoceeding. 

'2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of 
money  be  claimed,  the  amount  thereof. 
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3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ 
of  attachment  be  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  of  the 
pleadings  and  motions;  if  in  writing,  referring  to  them;  if 
not  in  writing,  a  concise  statement  of  the  material  parts  of 
the  pleading. 

5.  Erery  adjournment,  stating  on  whose  application  and  to 
what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made, 
and  by  whom  made,  the  order  for  the  jury,  and  the  time 
appointed  for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and 
the  names  of  all  witnesses  sworn,  and  at  whose  request. 

S.  The  rerdiot  of  the  jury,  and  when  received;  if  the  jury 
disagree  and  are  discharged,  the  fact  of  such  disagreement 
and  discharge. 

9.  The  judgement  of  the  court,  specifying  the  costs  included 
and  the  tim^e  when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom; 
the  renewals  thereof,  if  any,  'and  when  made,  and  a  state- 
ment of  any  money  paid  to  the  justice,  when  and  by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and 
of  the  appeal  bond,  if  any  be  filed. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  604  Prac- 
tice Act  as  amended  1855  (Stats.  1855,  p.  196);  amended  March 
24,  1874,  Code  Amdts.  1873-4,  p.  334. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  section.— 74  C.  341,  345,  15  P.  849,  851  (referred  to);  85 
C.  134,  24  P.  721,  722  (cited);  124  C.  359,  360,  57  P.  149  (con- 
strued); 133  C.  485,  487,  65  P.  964  (construed);  152  C.  712,  715, 
93  P.  867  (entry  of  service  of  summons  is  not  required);  5  C.  A. 
133,  136,  137,  89  P.  870  (subd.  4  of  this  section  and  §  912  provide 
for  ministerial  duties  simply  and  are  merely  directory). 

Practice  Act  §604.-34    C.    321,    326    (construed). 

As  to  justices'  dockets,  see  Kerr's  Cyc.  C.  C.  P.  §  93  and  note; 
31  Cent.  Dig.  col.  1450,  §§  451-459. 
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§912.  EMRIES  THEREIN  PRIMA  FACIE  EVIDENCE  OF 
THE  FACT.  The  several  particulars  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  which 
they  relate,  and  (unless  otherwise  in  this  title  provided)  at 
the  time  when  they  occur.  Such  entries  in  a  justice's  docket, 
or  a  transcript  thereof,  certified  by  the  justice,  or  his  suc- 
cessor in  office,  are  prima  facie  evidence  of  the  facts  so 
stated. 

Historj':  Enacted  March  11,  1872,  re-enactment  of  §  605  Prac- 
tice Act:  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  20. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  section.— 85  C.  134,  24  P.  721,  722  (construed) ;  87  C.  629,  631, 
25  P.  921  (applied);  115  C.  84,  85,  46  P.  870  (applied);  124  C.  359, 
360,  57  P.  149  (construed);  152  C.  712,  715,  93  P.  867  (cited);  5  C.  A. 
133,  136,  89  P.  870  (entries  to  be  made  when). 

Practice  Act  §605. — 34  C.   321,   326   (construed). 

Prima  facie  evidence  defined. — See  Kerr's  Cyc.  C.  C.  P.  §  1833  and 
note;  6  W.  &  P.  5549. 

§  913.     AN  INDEX  TO  THE  DOCKET  MUST  BE  KEPT.    A 

justice  must  l^eep  an  alphabetical  index  to  his  docket,  in 
which  must  be  entered  the  names  of  the  parties  to  each  judg- 
ment, with  a  reference  to  the  page  of  entry.  The  names  of 
the  plaintiffs  must  be  entered  in  the  index,  in  the  alphabeti- 
cal order  of  the  first  letter  of  the  family  name. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  606  Prac- 
tice Act. 

58  C.  356  (cited). 

S914.  DOCKETS  MUST  BE  DELIVERED  BY  JUSTICE  TO 
HIS  SUCCESSOR  OR  TO  COUNTY  CLERK.  Every  justice 
of  the  peace,  upon  the  expiration  of  his  term  of  office,  must 
deposit  with  his  successor  his  official  dockets  and  all  papers 
filed  in  his  office,  as  well  his  own  as  those  of  his  predeces- 
sors, or  any  other  which  may  be  in  his  custody  to  be  kept 
as  public  records. 

History:  Enacted  ISlarcli  11,  1S7L'.  ic-enaclineiit  of  first  half  of 
§  607  Practice  Act. 

58  C.  3.56  (cited). 
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§915.     PROCEEDINGS    WHEN     OFFICE     BECOMES    VA- 
CANT AND  BEFORE  A  SUCCESSOR  IS  APPOINTED.    If  the 

office  of  a  justice  become  vacant  [1]  by  his  death  or  [2] 
removal  from  the  township  or  city,  or  otherwise,  before  his 
successor  is  elected  and  qualified,  the  docket  and  papers  in 
possession  of  such  justice  must  be  deposited  in  the  office  of 
some  other  justice  in  the  township,  to  be  by  him  delivered 
to  the  successor  of  such  justice.  If  there  is  no  other  justice 
in  the  township,  then  the  docket  and  papers  of  such  justice 
must  be  deposited  in  the  office  of  the  county  clerk  of  the 
county,  to  be  by  him  delivered  to  the  successor  in  office  of 
the  justice. 

History:    Enacted    March    11,    1872,    re-enactment    with    addi- 
tions of  the  last  half  of  §  607  Practice  Act. 

58  C.  356  (cited). 


§  916.  A  JUSTICE  MAY  ISSUE  EXECUTION  OR  OTHER 
PROCESS    UPON    THE    DOCKET    OF   HIS   PREDECESSOR. 

Any  justice  with  whom  the  docket  of  his  predecessor,  or  of 
any  other  justice,  is  deposited,  has  and  may  exercise  over 
all  actions  and  proceedings  entered  in  such  docket,  the  same 
jurisdiction  as  if  originally   commenced  before  him. 

lu  case  of  the  creation  of  a  new  county,  or  the  change  of 
the  boundary  between  two  counties,  any  justice  into  whose 
hands  the  docket  of  a  justice  formerly  acting  as  such  within 
the  same  territory  may  come,  is,  for  the  purposes  of  this 
section,  considered  the  successor  of  such  former  justice. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  608  Prac- 
tice Act  as  amended  1855  (Stats.  1855,  p.  303). 

58  C.  356  (cited). 

§917.  SUCCESSOR  OF  A  JUSTICE,  WHO  SHALL  BE 
DEEMED.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full   term.     When  a  full  term   expires,  the 
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same   or   another   person   elected   to   take   office   in   the    same 
township  or  city,  from  that  time  is  the  successor. 

History:  Enacted  March  11,  1872,  re-enactment  of  §609  Prac- 
tice Act. 

58  C.  356  (cited). 

§918.  JUDGE  TO  DESIGNATE  SUCCEEDING  JUSTICE, 
WHEN. — When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in  office  of 
the  justice,  a  judge  of  the  superior  court  must,  by  a  certificate 
subscribed  by  him  and  filed  in  the  office  of  the  county  clerk, 
designate  which  justice  is  the  successor  of  a  justice  going 
out  of  office,  or  whose  office  has  become  vacant. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  610  Prac- 
tice Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  20. 

58  C.  356  (cited). 


CHAPTER    XII. 
OENERAL    PROVISIONS    RKJ>AT1NG    TO    JUSTICES'    COURTS. 

§  919.     Justices    may    issue    subpoenas    and    final    process    to    any 

part   of  the   county. 
§  920.      Blanks   must   be   filled   in   all   papers   issued   by   a   justice, 

except  subpfenas. 
§921.     Justices    to    receive    ;ill    inoney.s    collected    and    i)ay    same 

to  parties. 
§  922.     In    case    of    disability    of    justice,    another    justice    may 

attend  on   his  belialf. 
§  923.     Justices   may   require   .security    for    costs. 
§  924.      Who  entitled  to  costs. 

§  925.      What    provisions    of    code    applicable    to    justices'    courts. 
§  926.      Deposit  of  money  in  lieu  of  undertaking'. 

SJ)19.  JUSTICES  MAY  ISSUE  SUBI'(ENAS  AND  FINAL 
PROCESS  TO  ANY  FART  OF  THE  COUNTY.  Justices  of  the 
peace  may  issue  subpoenas  in  any  action  or  proceeding  in 
the  courts  held  by  them,  and  final  process  on  any  judgment 
recovered  therein,  to  any  part  of  the  county. 

707 


58  920-922  roDK  OF  ciVTr.  rRorKln'RE.         fPt.IT.Tit.XT. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  G19  Prac- 
tice Act. 

58  C.  356  (cited). 

As  to  territorial  extent  of  civil  jurisdiction  of  justices  of  peace 
in  townships,  see  Kerr's  Cyc.  C.  C.  P.   §§  105,  106  and  notes. 

As  to  territorial  extent  of  jurisdiction  of  justices'  courts  of  cities 
and  counties,  see  Kerr's  Cyc.  C.  C.  P.  §  94  and  note. 


§  920.  BLANKS  MUST  BE  FILLED  IN  ALL  PAPERS  IS- 
SUED BY  A  JUSTICE,  EXCEPT  SUBP(ENAS.  The  sum- 
mons, execution,  and  every  other  paper  made  or  issued  by  a 
justice,  except  a  subpoena,  must  be  issued  without  a  blank 
left  to  be  filled  by  another,  otherwise  it  is  void. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  611  Prac- 
tice Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  2  pars,   annotation. 
138  C.  644,  647,  649,  650,  72  P.  168  (referred  to). 

As  to  filling  blanks  in  written  instruments,  see  13  A.  D.  669-671; 
1  L.  648;  6  L.  649;  19  L.  729. 

§921.  JUSTICES  TO  EECEITE  ALL  MONEYS  COL- 
LECTED  AND  PAY  SAME  TO  PARTIES.  Justices  of  the 
peace  must  receive  from  the  sheriff  or  constables  of  their 
county,  all  moneys  collected  on  any  process  or  order  issued 
from  their  courts  respectively,  and  must  pay  the  same,  and 
all  moneys  paid  to  them  in  their  official  capacity,  over  to  the 
parties  entitled  or  authorized  to  receive  them,  without  delay. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  633  Prac- 
tice Act;  amended  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  20. 

Practice  Act  §633.-25  C.   535,   538   (referred  to). 

§  922.  IN  CASE  OF  DISABILITY  OF  JUSTICE,  ANOTHER 
JUSTICE  MAY  ATTEND  IN  HIS  BEHALF.  In  case  of  the 
sickness  or  other  disability  or  necessary  absence  of  a  justice, 
another  justice  of  the  same  county  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power  and 
may  perform  all  the  duties  and  issue  all  the  papers  or  pro- 
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cess  of  the  absent  justice.  In  case  of  a  trial  the  proper 
entry  of  the  proceedings  before  the  attending  justice,  sub- 
scribed l)y  him,  must  be  made  in  the  docket  of  tlie  justice 
before  whom  the  summons  was  returnable.  If  the  case  is 
adjourned,  the  justice  before  whom  the  summons  was  re- 
turned may  resume  jurisdiction. 

History:  Enacted  March  11,  1872,  re-enactment  of  §612  Prac- 
tice Act;  amended  March  13,  1909,  Stats,  and  Amdts.  1909,  ch. 
212. 

58  C.  356  (cited). 


§  923.    JUSTICES  MAY  REQUIRE  SECURITY  FOR  COSTS. 

Justices  may  in  all  cases  require  a  deposit  of  money  or  an 
undertaking,  as  security  for  costs  of  court,  before  issuing  a 
summons. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  634  Prac- 
tice  Act. 

58  C.  356  (cited). 

As  to  payment  of  fees  to  justices  in  cities  and  counties,  see 
Kerr's  Cyc.  C.  C.  P.  §  91  and  note. 

§  924.  WHO  ENTITLED  TO  COSTS.  The  prevailing  party 
in  the  justices'  courts  is  entitled  to  costs  of  the  action,  and 
also  of  any  proceedings  taken  by  him  in  aid  of  an  execution, 
issued  upon  any  judgment  recovered  therein. 

Ill  actions  for  the  recovery  of  wages  for  labor  performed, 
the  court  shall  add,  as  part  of  the  costs,  in  any  judgment 
recovered  by  the  plaintiff,  an  attorney's  fee  not  exceeding 
twenty  per  cent  of  the  amount  recovered. 

History:  Enacted  March  11,  1872,  re-enactment  of  §631  Prac- 
tice Act  as  amended  1854  (Stats.  1854,  p.  84)  and  1855  (Stats. 
1855,  p.  250);  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  335; 
amended  February  28,  1907,  Stats,  and  Amdts.  1907,  p.  69,  Kerr's 
Stats,  and  Amdts.   1906-7,   p.   469. 

58  C.  356  (cited). 

That  costs  may  l)e  included  in  judgment. — See  ante  §  896. 
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§925.  WHAT  PKOVISIONS  OF  CODE  APPLICABLE  TO 
JUSTICES'  COUKTS.  Justices'  courts  being  courts  of  pecu- 
liar and  limited  jurisdiction,  only  those  provisions  of  this 
code  which  are,  in  their  nature,  applicable  to  the  organiza- 
tion, powers,  and  course  of  proceedings  in  justices'  courts,  or 
which  have  been  made  applicable  by  special  provisions  in  this 
title,  are  applicable  to  justices'  courts  and  the  proceedings 
therein. 

History:  Enacted  March  11,  1872,  founded  on  §  603  Practice 
Act  as  amended  1854   (Stats.  1854,  p.  84). 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

47  C.  130,  133  (construed);  74  C.  341,  343,  15  P.  849,  850  (construed); 
114  C.  371.  373,  46  P.  177  (referred  to);  2  C.  A.  529,  531,  84  P.  54 
(referred  to);  3  C.  A.  SO,  82,  84  P.  443  (construed  with  §  685  ante  as 
not  authorizing  independent  action  on  justices'  court  judgment  after 
expiration  of  limit  prescribed  in  §  336). 

As  to  civil  jurisdiction  of  justices  of  tlie  peace  in  justices'  courts, 
in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  112-114  ante. 

As  to  punishment  of  contempt  in  justice's  court,  see  Kerr's  Cj'c. 
C.  C.  P.  §  909  and  note. 

Tliat  if  contempt  is  omission  to  perform  any  act,  the  person  may 
])e  imprisoned  until  performance,  see  Kerr's  Cyc.  C.  C.  P.  §  1219 
and  note. 

§  926.    DEPOSIT  OF  MONEY  IN  LIEU  OF  UNDEETAKING. 

In  all  civil  cases  arising  in  justices'  courts,  wherein  an 
undertaking  is  required  as  prescribed  in  this  code,  the  plain- 
tiff or  defendant  may  deposit  with  said  justice  a  sum  of 
money  in  United  States  gold  coin  equal  to  the  amount  required 
by  the  said  undertaking,  which  said  sum  of  money  shall  be 
taken  as  security  in  place  of  said  undertaking. 

History:  Enacted  February  25,  1878,  Code  Amdts.  1877-8, 
p.   103. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

147  C.  172,  173,  174,  81  P.  401  (construed);  148  C.  741.  742,  743,  83 
P.  1074  (construed  in  connection  with  amendment  of  1880  to  §  978 
post,  as  not  being  repealed). 
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TITLE  XII. 

PROCEEDINGS    IN    CIVIL   ACTIONS    IN    POLICE    COURTS. 

§  929.  How  commenced. 

§  930.  Summons  must  issue  on   filing  complaint. 

§  931.  Defendant   may   plead   orally   or  in   writing. 

§  932.  Trial  by  jury,  when  defendant  is  entitled  to. 

§  933.  Proceedings  to  be  conducted  as  in  justices'  courts. 

§929.  HOW  COMMENCED.  Civil  actions  in  police  courts 
are  commenced  by  filing  a  complaint,  setting  forth  the  vio- 
lation of  the  ordinance  complained  of,  with  such  particulars 
of  time,  place,  and  manner  of  violation  as  to  enable  the 
defendant  to  understand  distinctly  the  character  of  the  vio- 
lation complained  of,  and  to  answer  the  complaint.  The  ordi- 
nance may  be  referred  to  by  its  title.  The  complaint  must  be 
verified  by  the  oath  of  the  i)arty  complaining,  or  of  his  attor- 
ney or  agent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  636  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

56  C.  143,  148  (construed);  58  C.  356  (cited). 

As  to  civil  practice  in  police  court,  see  Kerr'N  I'«»<'kot  l'«»l.  C. 
§  4432. 

As  to  general  and  exclusive  jurisdiction  of  police  court,  see  Kerr's 
Pockot  Pol.  C.  §  4427. 

.\s  to  when  justice  of  the  peace  may  act  as  police  judge,  see 
Kerr'H  Pocket  Pol.  C.  §  4428. 

§930.    SUMMONS  MUST  ISSUE  ON  EILING  COMrLAUM. 

Immediately  after  filing  the  complaint,  a  summons  must  be 
issued,  directed  to  the  defendant,  and  returnable  either  imme- 
diately or  at  any  time  designated  therein,  not  exceeding  four 
days  from  the  date  of  its  issuing. 

Hintory:  Enarted  March  11,  1872,  re-enactment  of  §637  Prac- 
tii'C    Act. 

56  C.  143,  lis  (referred  to);  58  C.  :!5fi  ( cited  •:  127  ('.  ri:fs.  5(0.  ■>'.) 
P.  986  (miscited). 

As  to  jurisdiction  of  police  court  over  action  to  recover  a  fine, 
forfeiture  or  penalty,  sec  Kerr's   Cyc.   C.   C.   P.    §  929  and  note. 
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§  931.  DEFENDANT  MAY  PLEAD  ORALLY  OR  IN  WRIT- 
ING. On  the  return  of  the  summons,  the  defendant  may 
answer  the  complaint.  The  answer  may  be  oral  or  in  writing, 
and  immediately  thereafter  the  case  must  be  tried,  unless,  for 
good  cause  shown,  an  adjournment  is  granted. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  638  Prac- 
tice Act. 

56  C.  143,  148   (referred  to)';  58  C.  356   (cited). 

As  to  jurisdiction  of  police  court  over  action  to  recover  a  fine, 
forfeiture  or  penalty,  see  Kerr's  Cyc.  C.  C.  P.  §  929  and  note. 

§932.  TRIAL  BY  JURY,  WHEN  DEFENDANT  IS  EN- 
TITLED  TO.  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the  ordi- 
nance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.  In  actions  where  the  fine,  forfeiture,  or  penalty  im- 
posed by  the  ordinance  is  over  fifty  dollars,  the  defendant 
is  entitled  to  a  trial  by  jury. 

History:  Enacted  Marchi  11,  1872,  re-enactment  of  §  639  Prac- 
tice  Act. 

56  C.  143,  148  (referred  to);  58  C.  356  (cited). 

As  to  jurisdiction  of  police  court  over  action  to  recover  tine, 
foi'feiture  or  penalty,  see  Kerr's  Cyc.  C.  C.  P.  §  929  and  note. 

§933.  PROCEEDINGS  TO  BE  CONDUCTED  AS  IN  JUS- 
TICES'  COURTS.  All  proceedings  in  civil  actions  in  police 
courts  must,  except  as  in  this  title  otherwise  provided,  be 
conducted  in  the  same  manner  as  civil  actions  in  justices' 
courts. 

History:  Enacted  Marcli  11,  1872,  re-enactment,of  §  641  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

51  C.  499,  500  (applied);  56  C.  143,  148  (construed);  58  C.  356 
(cited);  95  C.  378,  380,  30  P.  562  (construed). 

As  to  jurisdiction  of  police  court  over  action  to  recover  fine, 
forfeiture  or  penalty,  see  Kerr's  Cyc.  C.  C.  P.  §  929  and  note. 

As  to  transfer  of  cause  from  police  court  to  superior  court,  see 
Kerr's  Cyc.  C.  C.  P.  §  838  note  par.  32. 

As  to  when  a  justice  of  the  peace  may  act  as  police  judge,  see 
Kerr's  Pocket  Pol.  C.  §  4428. 

712 


Tit.XIII.ch.I.]  APPEALS— IN  ORNERAI,.  §9^0 

TITLE  XIII. 
OP  APPEALS  IN  CIVIL  ACTIONS. 

Cliapter  I.      Appeals   in   General,   §§  936-959. 

II.      Appeals  to  Supreme  Court,  §§  9G3-971. 
III.      Appeals  to  Superior  Courts,  §§  974-980. 

CHAPTER    I. 

APPEALS   IN   GENERAL. 

§  93G.     Judgment  and  orders  may  be  reviewed. 

§  937.     Orders   made   out   of   court,    without   notice,   may    be   re- 

vtewed  by  the  judge. 
§  938.     Party  aggrieved  may  appeal.     Names  of  parties. 
§  939.     Within  what  time  appeal  may  be   taken. 
§  940.     Appeal,  how  taken. 
§  941.     Undertaking  or  deposit  on  appeal. 
§  941a.  Appeals,    alternative    method. 
§  941b.  Notice  of  appeal,  what  to  contain. 
§  941c.   Effect   of  appeal. 

§  942.     Undertaking  on  appeal  from  a  money  judgment. 
§  943.     Appeal  from  a  judgment  for  delivery  of  documents. 
§  944.     Appeal    from    a    judgment    directing    the    execution    of    b. 

conveyance,  etc. 
§  945.     Undertaking  on  appeal  concerning  real  property. 
S  946.     Stay    of    proceedings.      The    security    on    appeal    may    be 

limited  in  the  case  of  an  executor,  etc. 
§  947.     Undertaking  may  be  in  one  instrument  or  several. 
§  948.     Justification   of  sureties   on  undertaking   on   appeal. 
§949.     Stay  of  proceedings   in   court  below;    exceptions. 
§  950.     What  papers  to  be  used  on  an  appeal  from  the  judgment. 
§  951.     What  papers  used  on  appeals  from  orders,  except  orders 

granting  or  refusing  new  trials. 
I  952.     What    papers    to    be    u.sed    on    an    appeal    from    an    order 

granting  or  refusing  a  hew  trial. 
§  953.     Copies  and   undertakings,    how   certified. 
S  953a.  Preparation   of  papers  on  appeal,  notice  to  county  clerk. 
§  953b.  Undertaking   to  pay  cost  of  transcript. 
§  953c.   Clerk   to  transmit  tiie  prepared  record  on  appeal. 
%  954.     When  an  appeal   may  be  dismissed.     Wlien   not. 
S  955.     Effect   of  dismissal. 
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§  95C.     What  maj-  be  reviewed  on  appeal  from  judgment. 

§  957.     Remedial  powers  of  an  appellate  court. 

§  958.     On    judgment    on    appeal,    remittur    must    lie    certified    to 

the  clerk  of  the  court  below. 
§  959.      Provisions   of   this   chapter   not   applicable    to   appeals   to 

superior  courts. 

§936.  JUDGMENT  AND  ORDERS  MAY  BE  REVIEWED. 

A  judgment  or  order,  in  a  civil  action,  except  when  expressly 
made  final  by  this  code,  may  be  reviewed  as  prescribed  in 
this  title,  and  not  otherwise. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  333  of 
Practice  Act  as  amended  1854,  Stats.   1854,  p.   84. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

Code  section.— 54  C.  519,  520  (cited) ;  61  C.  191,  194  (applied) ;  68 
C.  326,  338,  9  P.  187  (construed);  72  C.  192,  13  P.  475  (cited);  84  C. 
7,  9,  24  P.  147,  148  (cited);  84  C.  486,  488,  24  P.  119,  120  (construed); 
90  C.  323,  327,  27  P.  186,  187  (applied);  119  C.  437,  439,  440,  51  P.  626 
(cited);  133  C.  107,  108,  65  P.  124  (cited);  73  P.  185,  186  (erroneously 
cited  for  §  938);  140  C.  356,  73  P.  1064  (cited  by  mistake  for  §  963); 
26  P.  337,  389  (distinction  as  to  judgments  final  as  to  subject-matter 
and  final  as  to  courts  rendering  them). 

Practice  Act  §  333.-3  C.  247,  249  (referred  to) ;  8  C.  297,  300,  68 
A.  D.  323  (construed);  24  C.  334,  336  (applied);  29  C.  460,  462  (cited). 

As  to  appeal  after  enforcing  or  accepting  benefits  from  judgment, 
see  13   A.    D.   548. 

As  to  appeal  by  defendant  after  payment  or  compliance  witli 
judgment,  see  13  A.  D.  549. 

As  to  appeal  from  consent  judgments,  see  13  A.  D.  547. 

As  to  appeal  from  satisfied  judgment,  see  45  A.  S.   271. 

As  to  constitutionality  of  statutes  abridging  right  of  appeal,   see 

5  A.  C.  860. 

As  to  waiver  of  appeal,  see  13  A.  D.  546. 

As  to  what  may  be  appealed  from,   see  1  A.  C.   260;   5  A.   C.   170; 

6  A.  C.  100;  9  A.  C.  631;  10  A.  C.  38;  10  A.  C.  142. 

As  to  who  may  appeal,  and  from  what  decisions,  see  1  L.  67; 
10  L.  288;  13  L.  745;  19  L.  342;  28  L.  627;  63  L.  97;  66  L.  854;  2  Cent. 
Dig.   col.   818,   §§100-1017;   1  Decen.   Dig.   p.   862,   §§24-168. 

§937.  ORDERS  MADE  OUT  OF  COURT,  WITHOUT  NO- 
TICE,  MAY  BE  REVIEWED  BY  THE  JUDGE.  An  order 
made  out  of  court,  without  notice  to  the  adverse  party,  may 
be  vacated  or  modified,  without  notice,  by  the  judge  who  made 
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it;   or  may  be  vacated  or  modified  on  notice,  in  tlie  manner 
in   which  other  motions  are  made. 

Hi.«itory:  Enacted  Marcli  11,  1S72,  re-enactment  of  §  334  Prac- 
tice Act;  amended  by  Code  Comml.ssion,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  171,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.   for  9  pars,  annotation. 

Code  section.— 68  C.  398,  401,  9  P.  646,  648  (cited);  72  C.  270,  271, 
272,  273,  275,  276,  13  P.  690,  691,  692,  693  (construed);  72  C.  519.  5.52, 
14  P.  513,  514  (construed  and  applied);  145  C.  565,  571,  572,  79  P. 
171  (applied);  150  C.  147,  152,  S8  P.  715  (this  section  is  applicable 
only  to  such  orders  as  a  court  or  judge  has  power  to  make  without 
notice);  4  C.  A.  604,  609,  88  P.  734  (intendments  in  favor  of  judg- 
ment vacating  order). 

Practice  Act  §334.-9  C.  IS,  19  (applied);  12  C.  440,  448  fcoii- 
strued  and  applied);  33  C.  385.  390.  391  (construed);  72  C.  270,  273,  276, 
13  P.  690  (corresponds  to  code  section). 

As  to  orders,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  1003  et  seq. 
and  notes. 

§938.  PARTY  AGGRIEVED  MAY  APPEAL.  NAMES  OF 
P.VRTIES.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title.  The  party  appealing  is  known  as 
the  appellant,  and  the  adverse  party  as  the  respondent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  335  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Anidts.  1900-1,  p.  171,  act  held  unconstitutional,  see  history, 
S  5   ante. 

See  Keii's  Cyc.  C.  C.  P.  for  51  pars,  annotation. 

Code  section.— 53  C.  742,  745  (construed);  55  C.  310,  311  (con- 
strued); 73  C.  96,  15  P.  57  (construed);  79  C.  246,  249,  21  P.  746.  747 
(cited);  83  C.  420,  422,  23  P.  383  (construed);  S3  C.  563,  564.  23  P. 
936  (cited);  83  C.  564,  565,  23  P.  1116  (cited);  88  C.  45,  49,  25  P.  1062, 
1063  (construed  in  con.  op.);  98  C.  603,  605,  33  P.  451,  452  (con- 
strued); 102  C.  254,  260,  36  P.  522  (construed);  117  C.  237. 
239,  49  P.  1  (cited);  118  C.  499,  503;  62  A.  S.  251,  50  P.  766 
(construed);  127  C.  450,  452,  59  P.  783,  (construed);  139  O.  237, 
238  (construed),  73  P.  186  (erroneously  cited  as  §936);  144  C. 
501,  506,  507,  508,  77  P.  1109  (construed);  81  P.  278  (construed); 
147  C.  606,  608,  82  P.  246  (construed);  152  C.  573,  574,  93  P. 
283  (applied— creditor  may  appeal  from  order  of  family  allow- 
ance); 1  C.  A.  57,  60,  81  P.  728  (administrator  is  not  "aggrieved" 
and  cannot  appeal  when);  3  C.  .\.  325,  327,  85  P.  159  (referred  to). 
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Pracllee  Act   §335. — 38  C.  637,  640  ("any  party"  means  whom). 

As  to  administrator,  executor,  or  trustees  as  party  aggrieved  by 
decision  as  to  rigiits  of  distributees  or  beneficiaries  inter  esse,  sec 
13  L.  745. 

As  to  appeal  by  one  of  several  joint  defendants,  see  79  A.  D.  667. 

As  to  necessity  of  entry  of  judgment  to  entitle  party  to  appeal, 
see  Kerr's  Cyc.  C.  C.  P.  §  939  and  note. 

As  to  satisfaction  of  judgment  destroying  right  of  appeal,  see 
Kerr's  Cyc.  C.  C.  P.  §  936  and  note. 

As  to  who  are  parties  aggrieved  entitled  to  appeal,  see  39  A.  D. 
723. 

§  939.    WITHIN  WHAT  TIME  APPEAL  MAY  BE  TAKEN. 

An  appeal  may  be  taken: 

1.  From  a  final  judgment  in  an  action,  or  special  proceed- 
ing, commenced  in  the  court  in  which  the  same  is  rendered, 
within  six  months  after  the  entry  of  judgment.  But  an 
exception  to  tbe  decision,  or  verdict,  on  the  ground  that  it 
is  not  supported  by  the  evidence,  cannot  be  reviewed  on  an 
appeal  from  the  judgment,  unless  the  appeal  is  talien  within 
sixty  days  after  the  entry  of  the  judgment; 

2.  From  a  judgment  rendered  on  appeal  from  an  inferior 
court,  within  ninety  days  after  the  entry  of  such  judgment; 

3.  From  an  order  [1]  granting  or  refusing  a  new  trial;  [2] 

from  an  order  granting  or  dissolving  an  injunction;  [3]  from 
an  order  refusing  to  grant  or  dissolve  an  injunction;  [4] 
from  an  order  appointing  a  receiver;  [5]  from  an  order  dis- 
solving or  refusing  to  dissolve  an  attachment;  [6]  from  an 
order  granting  or  refusing  to  grant  a  change  of  the  place 
of  trial;  [7]  from  any  special  order  made  after  final  judg- 
ment; [8]  from  an  interlocutory  judgment,  order,  or  decree 
hereafter  [a]  made  or  entered  in  any  action  for  divorce  or 
[b]  to  redeem  real  or  personal  property  from  a  mortgage 
thereof,  or  lien  thereon,  determining  such  right  to  redeem 
and  ordering  an  accounting;  [9]  from  an  interlocutory  judg- 
ment in  actions  for  partition  of  real  property;  and  [10]  from 
an  order  confirming,  changing,  modifying,  or  setting  aside  the 
report,  in  whole  or  in  part,  of  the  referees  in  actions  for 
partition  of  real  property  in  the  cases  mentioned  in  section 
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seven  hundred  and  sixty-three  of  this  code,  within  sixty  days 
after  the  order  or  interlocutory  judgment  is  made  and  entered 
in  the  minutes  of  the  court,  or  filed  with  the  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  336  Prac- 
tice Act  as  amended  1859  (Stats.  1859,  p.  139);  amended  April 
12,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  61;  March  3,  1897, 
Stats,  and  Amdts.  1897,  p.  55;  February  14,  1899,  Stats,  and 
Amdts.  1899,  p.  7;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  172,  act  held  unconstitutional,  see  history, 

5  5  ante;  amended  February  28,  1907,  Stats,  and  Amdts.  1907, 
p.  60,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  469. 

See  Kerr's  Cyc.  C.  C.  P.  for  81  pars,  annotation. 

Code  section. — 46  C.  545,  546  (applied);  49  C.  lO.S,  108  (applied); 
52  C.  75,  77  (construed);  52  C.  622,  623  (construed);  53  C.  24,  26 
(subd.  3  construed) ;  53  C.  495  (construed) ;  53  C.  631,  632  (con- 
strued);  53  C.  742,  745  (cited);  54  C.  519  (construed);  55  C.  43.  45 
(construed  and  applied);  57  C.  629,  634  (construed);  60  C.  414,  421 
(cited);  60  C.  569.  572  (applied);  61  C.  333,  334  (applied);  62  C.  545 
(subd.  3  cited);  63  C.  232,  233  (subd.  3  cited);  64  C.  529,  611,  2  P. 
418,  473  (construed);  65  C.  221,  3  P.  811  (applied);  65  C.  500.  501, 
4  P.  500  (subd.  3  construed);  66  C.  136,  137,  4  P.  1149,  1150  (applied); 

6  P.  704,  706  (cited  in  dis.  op.);  67  C.  185,  200,  7  P.  456,  635,  8  P. 
709  (cited  in  dis.  op.);  69  C.  202,  204,  10  P.  510,  511  (applied);  71  C. 
300,  302,  12  P.  230,  231  (applied);  71  C.  399,  400,  12  P.  302  (applied); 
71  C.  513,  518,  12  P.  570,  573  (subd.  3  construed);  72  C.  192,  193,  13 
P.  475  (applied);  75  C.  496,  497,  17  P.  446,  447  (subd.  1  applied);  76  C. 

354,  18  P.  384  (construed  and  applied);  77  C.  525,  526,  20  P.  47 
(applied);  77  C.  609,  611,  20  P.  88,  •  89  (applied);  20  P.  712  (con- 
strued), 713  (held  in  dis.  op.  not  applicable  to  probate  orders);  79 
C.  246,  249,  21  P.  746,  747;  80  C.  166,  168,  169,  22  P.  86  (construed 
and  applied);  81  C.  38,  22  P.  293  (applied);  81  C.  214,  215,  22  P. 
546  (applied);  81  C.  244.  246,  247,  22  P.  657  (subd.  1  construed); 
22  P.  1132  (applied);  84  C.  486,  488,  24  P.  119,  120  (applied);  84  C. 
528,  531,  532,  533,  24  P.  292,  293  (construed);  24  P.  377  (construed); 
87  C.  410,  412,  25  P.  487  (construed  and  applied) ;  89  C.  98,  100,  26  P. 
641  (applied);  89  C.  517,  521,  26  P.  1079.  1080  (construed);  90  C.  1. 
5,  27  P,  52,  53  (construed  and  applied);  90  C.  323,  327,  27  P.  186, 
187   (applied);  91  C.   309,  27  P.  737   (applied  without  citation);  91  C. 

355,  356,  27  P.  670,  671  (subds.  3  and  4  construed);  92  C.  412,  28  P. 
444  (applied  without  citation);  99  C.  173,  178,  33  P.  887,  889  (subd.  1 
applied);  99  C.  407,  410,  411,  33  P.  1132,  1133  (construed  and  applied); 
34  P.  341  (applied);  35  P.  310  (applied);  101  C.  583,  584,  36  P.  95 
(construed);  106  C.  142,  145,  39  P.  599  (subd.  3  construed);  106  C. 
149,  150.  39  P.  623  (subd.  1  applied);  40  P.  21  (construed);  107  C. 
49,   52,   40   P.    21,  386    (construed):   108   C.   450,    454,   41   P.    483,    42   P. 
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479  (applied);  109  C.  602,  606,  607,  42  P.  147  (construed);  110  C.  54. 
57,  42  P.  471  (subd.  3  construed) ;  110  C.  173,  174,  42  P.  570  (applied) ; 
111  C.  1,  2,  43  P.  387  (construed  and  applied);  111  C.  628,  635,  44  P. 
225  (construed  and  applied);  113  C.  371,  374,  375,  45  P.  689  (con- 
strued and  applied);  116  C.  71,  72  47  P.  872  (construed);  48  P.  971 
(applied);  117  C.  228,  49  P.  2  (construed  and  applied);  118  C.  474, 
484,  485,  50  P.  644,  645  (construed);  119  C.  157,  159,  51  P.  48  (con- 
strued and  applied);  119  C.  437,  440,  51  P.  626  (cited);  120  C.  234, 
236,  52  P.  491  (construed  and  applied);  53  P.  1077  (applied);  122  C. 
152,  156,  54  P.  726  (construed  and  applied) ;  54  P.  743  (applied) ;  123 
C.  508,  510,  56  P.  334  (construed);  125  C.  15,  16,  i57  P.  667  (subd.  3 
applied);  127  C.  417,  419,  57  P.  789  (erroneously  cited  for  §963);  127 
C.  520,  523,  59  P.  937  (construed);  127  C.  538,  540,  59  P.  986  (subd.  1 
applied);  128  C.  136,  141,  60  P.  682  (applied);  129  C.  45,  46,  61  P. 
574  (subds.  1  and  3  applied);  129  C.  197,  201,  61  P.  940  (applied); 
130  C.  181,  62  P.  482  (subd.  3  applied);  130  C.  505,  509.  62  P.  825 
(subd.  3  construed);  131  C.  279,  63  P.  360  (construed);  131  C.  321, 
325,  63  P.  479  (applied);  132  C.  324,  325,  64  P.  396  (construed);  132 
C.  340,  341,  64  P.  477  (subd.  3  construed);  133  C.  5,  65  P.  127,  128 
(applied  without  citation) ;  133  C.  107,  108,  65  P.  124  (subds.  1  and  3 
construed  and  applied);  133  C.  245,  248,  65  P.  468  (construed);  133 
C.  364,  365,  85  A.  S.  204,  65  P.  826  (cited);  134  C.  121,  122,  66  P.  198, 
199  (construed);  66  P.  732  (subd.  3  construed);  137  C.  51,  56,  69  P. 
847  (construed);  137  C.  360,  361,  70  P.  166  (construed);  137  C.  307, 
308,  309.  310,  70  P.  171  (applied);  137  C.  370,  371,  70  P.  165  (cited); 
70  P.  1063  (evidence  cannot  be  reviewed  if  appeal  is  not  taken 
within  60  days);  138  C.  689,  690,  72  P.  344  (applied);  138  C.  724,  726, 
72  P.  352  (applied);  139  C.  257,  259,  72  P.  992  (subd.  3  construed);  140 
C.  356,  73  P.  1064  (construed  and  applied  with  subd.  3);  140  C. 
663,  664,  74  P.  292  (subd.  1  applied);  143  C.  493,  495,  77  P.  407 
(applied);  145  C.  116,  117,  78  P.  466  (subd.  1  applied);  145  C.  144, 
147,  78  P.  540  (subd.  3  construed);  146  C.  323,  325,  82  P.  243  (subd.  1 
construed);  148  C.  364,  366,  83  P.  154  (construed);  148  C.  404,  405, 
83  P.  245  (referred  to);  148  C.  495,  496,  S3  P.  452  (subd.  1 — appeal 
dismissed);  150  C.  762,  763,  90  P.  115  (subd.  3  applied— interlocutory 
judgment  in  partition);  150  C.  764,  771,  89  P.  1090  (statement  may 
be  used  to  determine  sufficiency  of  evidence  where  appeal  was 
taken  within  60  days);  152  C.  167,  179,  92  P.  64,  65,  69  (review  of 
order  refusing  to  dissolve  preliminary  injunction) ;  152  C.  188,  189, 
92  P.  177  (subd.  1  applied  as  to  review  of  evidence);  152  C.  201,  203, 
92  P.  184  (subd.  1  refers  to  what  exceptions  only);  152  C.  344,  346, 
92  P.  868  (subd.  1 — appeal  taken  before  actual  entry  of  judgment 
cannot  be  entertained);  152  C.  772,  774,  93  P.  1018  (subd.  1  applied 
as  to  review  of  evidence);  153  C.  179,  180,  94  P.  768,  769  (review  of 
evidence  on  appeal  from  dismissal  after  60  days — what  is  not  "an 
exception  to  the  decision  or  verdict");  1  C.  A.  116,  118,  81  P.  661 
(subd.  1  applied — appeal  not  taken  in  time  dismissed);  1  C.  A.  749, 
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82  P.  1055  (applied) ;  2  C.  A.  193,  194,  S3  P.  272  (effect  on  §  473  of 
amendment  shortening  time  of  appeal) ;  2  C.  A.  302,  303,  83  P.  462 
(subd.  3  applied — appeal  from  order  denying  new  trial  will  be  dis- 
missed if  not  taken  within  GO  days);  2  C.  A.  726,  728,  84  P.  242 
(referred  to);  3  C.  A.  286,  288,  85  P.  130  (referred  to);  3  C.  A.  371, 
378,  85  P.  657  (subd.  1  applied  as  to  review  of  evidence) ;  4  C.  A. 
701,  703,  89  P.  137  (cited);  5  C.  A.  xiii,  90  P.  713  (sul)d.  3  applied  to 
appeal  from  order  denying  new  trial — appeal  must  be  taken  witliin 
60  days);  5  C.  A.  586,  91  P.  105  (appeal  from  part  of  judgment 
vacating  temporary  injunction  will  be  dismissed  if  not  taken  within 
60  days);  26  F.  337,  389  (referred  to). 

Practice  Act  §330. — 6  C.  230,  231  (applied);  6  C.  230,  231  (cited— 
creditors  in  insolvency  proceedings  may  appeal);  8  C.  52,  57,  68 
A.  D.  290  (construed);  12  C.  281,  (construed);  20  C.  142,  143  (applied); 
24  C.  447,  448  (construed);  28  C.  416,  417,  419  (construed);  31  C.  207, 
208,  209  (construed);  31  C.  365,  367  (construed);  33  C.  385,  392  (con- 
strued); 35  C.  549,  553  (construed);  35  C.  696,  698  (construed);  38  C. 
423,  424  (construed);  41  C.  393,  407  (construed);  42  C.  110,  113,  119 
(construed);  43  C.  625,  627  (subd.  3  construed  and  applied);  49  C. 
126,  128  (applied);  54  C.  519  (applied — appeal  taken  before  "entry" 
though  after  "rendition"  will  be  dismissed);  57  C.  629,  634  (referred 
to);  67  C.  185,  204,  7  P.  456,  635,  8  P.  709  (did  not  extend  right  of 
appeal  to  interlocutory  order) ;  84  C.  486,  488,  24  P.  119  (rule  of 
changed  by  code  section— appeal  before  judgment  is  "entered"  is 
premature  and  must  be  dismissed) ;  91  C.  355,  356,  27  P.  670  (subd.  3 
construed  with  subd.  3  of  §  963,  code  section,  and  applied — order 
approving  receiver's  account  is  non-appealable) ;  122  C.  152,  156, 
54  P.  726  (time  for  appeal  under,  began  to  run  when);  137  C.  307, 
309,  70  P.  171  (appealability  of  judgment  under,  commenced  and 
ceased  when);  3  C.  A.  371,  378,  85  P.  657  (applied  with  §  950). 

AS  to  computation  of  time  within  which  to  appeal,  see  49  L.   226. 

As  to  time  to  appeal  from  judgments  and  orders  in  probate  pro- 
ceedings, .see  Kerr's  Cyc.  C.  C.  P.   §  1715  and  note. 

As  to  what  judgments  and  orders  arc  appealable,  see  Kerr's  Cyc. 
C.  C.   P.   §  963  and  note. 

S9-t0.  APPEAL,  HOW  TAKEX.  An  appeal  is  taken  by  fil- 
ing with  the  clerk  of  the  court  in  which  the  judgment  or 
order  appealed  from  is  entered,  [1]  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof,  and  [2]  serving 
a  similar  notice  [a]  on  the  adverse  party,  or  [b]  his  attorney. 
Tlie  order  of  service  is  immaterial,  but  the  appeal  is  ineffect- 
ual for  any  purpose  unless  within  five  days  after  service  of 
the  notice  of  appeal,  [1]  an  uiulertakinfr  be  filed,  or  [2]  a 
deposit  of  money  be  made  with  the  clerk,  as  hereinafter  pro- 

719 


S  940  COPE  OF  OTVTT.  PROCRDT'RR.      [Pt.TT.Tit.XTTT. 

vided,  or  [3]  the  undertaking  be  waived  by  the  adverse  party 
in  writing. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  336;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  173,  act  held  unconstitutional, 
see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  165  pars,  annotation. 

Code  section. — 46  C.  650,  651  (construed  as  it  existed  before 
amendment  of  1873);  48  C.  567,  568  (construed  as  it  exi.sted  prior 
to  amendment  of  1873);  52  C.  325,  326  (applied);  54  C.  493,  494  (con- 
strued); 55  C.  395  (construed);  56  C.  119,  120  (cited);  60  C.  280,  281, 
282  (construed  and  applied);  62  C.  516,  517  (construed);  63  C.  2x0 
(construed);  63  C.  384,  385  (applied);  65  C.  221,  222,  3  P.  811  (con- 
strued) ;  3  P.  801  (cited) ;  67  C.  185,  201,  7  P.  456,  635,  8  P.  709  (cited 
in  dis.  op.);  68  C.  168,  169,  8  P.  710  (applied);  68  C.  189,  190,  8  P. 
835  (construed);  68  C.  326,  328,  329,  339,  9  P.  187,  188  (construed); 
68  C.  343,  344,  345,  8  P.  856,  9  P.  264,  11  L.  128,  129  (construed);  69 
C.  80,  82,  10  P.  130,  131  (construed) ;  71  C.  295,  296,  12  P.  167  (under- 
talting  on  appeal) ;  72  C.  157,  159,  160,  12  P.  74,  13  P.  323  (construed) ; 
74  C.  104,  105,  15  P.  447  (construed  with  §  1054);  75  C.  539,  540,  17  P. 
641,  642  (construed);  75  C.  542,  543,  17  P.  700  (construed);  79  C.  103, 
104,  21  P.  609  (cited);  79  C.  246,  249,  21  P.  746,  747  (construed);  80 
C.  62,  63,  22  P.  85  (applied);  81  C.  244,  245,  22  P.  657  (construed); 
83  C.  136,  137,  23  P.  284,  285  (cited);  83  C.  563,  564,  23  P.  936  (con- 
strued) ;  83  C.  564,  565,  23  P.  1116  (construed) ;  24  P.  377  (construed) : 
87  C.  241,  243,  25  P.  411  (applied);  25  P.  685  (effect  of  filing  no 
undertaking);  SS  C.  597,  598,  26  P.  374,  375  (construed);  95  C.  442, 
30  P.  578,  579  (construed);  30  P.  833,  835  (construed);  97  C.  516,  32 
P.  574  (applied  without  citation);  99  C.  39,  42,  31  P.  849,  33  P.  732 
(construed);  99  C.  173,  174,  33  P.  887  (construed);  99  C.  265,  267,  33 
P.  1103  (construed);  103  C.  67,  68,  36  P.  951,  37  P.  207  (construed); 
105  C.  52,  56,  45  A.  S.  25,  38  P.  539  (construed);  109  C.  602,  603,  42 
P.  147  (cited) ;  111  C.  428,  430,  44  P.  160  (construed) ;  112  C.  147,  149, 
44  P.  457,  458  (construed);  44  P.  660,  661  (notice  of  appeal  must  be 
served  upon  every  "adverse  party");  112  C.  630,  632,  44  P.  1066 
(construed);  114  C.  41,  42,  45  P.  998  (construed  and  applied);  116  C. 
492,  494,  48  P.  485  (construed);  122  C.  387,  389,  55  P.  129  (construed); 
56  P.  896  (construed  with  §1015);  125  C.  540,  543,  58  P.  176  (con- 
strued); 128  C.  242,  243,  60  P.  772  (construed);  129  C.  157,  158,  61  P. 
790  (cited);  129  C.  188,  190,  61  P.  910  (cited);  130  C.  60,  61,  62  P.  211 
(construed);  130  C.  552,  554,  62  P.  1054  (cited);  131  C.  288,  289.  63 
P.  341  (cited);  132  C.  197,  198,  64  P.  260  (applied);  132  C.  252,  253, 
64  P.  250  (cited);  133  C.  362,  363,  65  P.  825  (construed);  134  C.  178, 
179,  181,  86  A.  S.  246,  66  P.  223  (construed);  134  C.  459,  460,  66  P. 
594  (applied) ;  137  C.  372,  375,  70  P.  180  (applied) ;  70  P.  1079  (what  is 
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reviewable  on  appeal  from  part  of  judgment,  and  from  whole 
judgment):  139  C.  76,  77,  72  P.  632  (cited);  141  C.  354,  357,  358,  74 
P.  1047  (state  not  required  to  give  undertaking  on  appeal) ;  143  C. 
462,  465,  77  P.  153  (construed);  143  C.  476,  479,  77  P.  443  (con- 
strued); 146  C.  571,  575,  80  P.  719  (construed);  149  C.  173,  175,  85  P. 
145  ("adverse  party"  defined);  152  C.  31,  33,  91  P.  983  ("adverse 
parties,"  who  are— must  be  served);  152  C.  249,  252,  92  P.  486,  1027 
(two  orders,  two  notices,  and  two  undertakings);  153  C.  64,  71,  94  P. 
225,  228  ("adverse  party,"  who  is);  1  C.  A.  266,  269,  82  P.  85,  86 
(applied) ;  3  C.  A.  44,  45,  84  P.  214  (construed  and  applied) :  3  C.  A. 
59,  61,  84  P.  451  (right  to  appeal  from  portion  of  order) ;  3  C.  A.  642, 
645,  86  P.  912  (appeal  ineffectual  unless  undertaking  is  filed— this, 
and  §  941  both  refer  to  same  undertaking) ;  5  C.  A.  185,  187,  89  P. 
1071  ("adverse  party,"  who  is);  6  C.  A.  116,  117,  91  P.  666  (neces- 
sity of  filing  undertaking  in  time);  7  C.  A.  1,  6,  7,  93  P.  297,  299 
(service  is  as  mandatory  as  filing — failure  to  serve  notice  in  time  is 
fatal — part  of  section  as  to  service  now  seems  to  be  repealed  by 
§  641a). 

Practice  Act  §  337. — 15  C.  383,  384  (construed) ;  24  C.  94,  95,  97,  98 
(construed) ;  25  C.  337,  355  (appeal  from  whole  or  any  specific  part 
of  judgment);  29  C.  460,  463  (construed);  30  C.  180,  182,  183,  184 
(construed);  38  C.  637,  640  (construed);  39  C.  150,  151  (construed); 
42  C.  275,  278  (construed);  62  C.  516,  517  (applied). 

As  to  amendment  of  notice  of  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  473  and  note. 

As  to  denial  of  motion  to  dismiss  appeal  where  appeal  became 
ineffectual  by  reason  of  failure  to  file  undertaking  within  time  pre- 
scribed, see  Kerr's  Cyc.  C.  C.  P.  §  954  and  note. 

As  to  effect  of  appearance  as  waiver  of  notice  of  appeal,  see 
63  A.  D.  85. 

As  to  extension  of  time  after  filing  notice  of  appeal,  by  reason 
of  service  by  mail,  see  Kerr's  Cyc.  C.  C.  P.  §  1013  and  note. 

As  to  necessity  of  filing  undertaking  within  time  within  which  to 
appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  939  and  note. 

As  to  necessity  of  undertaking  on  appeal  by  city,  see  Kerr's  Cyc. 
C.  C.  P.  §  1058  and  note. 

As  to  parties  on  appeal,   see   7  L.   231. 

As  to  presumption  of  attorney's  authority,  see  Kerr's  Cyc.  C.  C.  P. 
§  1021  and  note. 

As  to  right  of  county  clerk  to  require  payment  of  fees  before 
filing  notice  of  appeal,  see  Kerr's  Cyc.  Pol.  C.  §  4332  and  note. 

As  to  service  of  all  papers,  except  process  and  papers  to  bring 
party  into  contempt,  to  be  made  on  attorney  of  record,  see  Kerr's 
Cyc.  C.  C.  P.  §  1015  and  note. 

As  to  service  of  notice  of  appeal  and  pi-oof  of  service,  see  Kerr's 
Cyc.  C.  C.  P.  §  1011  and  note. 
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As  to  service  of  notice  of  appeal  by  mail,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1013,  1015  and  notes. 

As  to  sufficiency  of  service  of  notice  of  appeal  on  attorney  for 
adverse  parties,  see  Kerr's  Cyc.  C.  C.  P.  §  1011  and  note. 

As  to  sufficiency  of  undertaking,  see  Kerr's  Cyc.  C.  C.  P.  §  941 
and  note. 

As  to  time  for  service  of  notice  of  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  939  and  note. 

As  to  waiver  of  undertaking  on  appeal,  see  Kerr's  Cyc.  C  C.  P. 
§  948  and  note. 


§941.     UNDERTAKING}  OR  DEPOSIT  ON  APPEAL.     The 

undertaking  on  appeal  [1]  must  be  in  writing,  and  [2]  must 
be  executed  on  the  part  of  the  appellant,  [3]  by  at  least  two 
sureties,  [4]  to  the  effect  that  the  appellant  will  pay  [a] 
all  damages  and  [b]  costs  which  may  be  awarded  against  him 
on  the  appeal,  or  on  a  dismissal  thereof,  not  exceeding  three 
hundred  dollars;  or  [5]  that  sum  must  be  deposited  with 
the  clerk  with  whom  the  judgment  or  order  was  entered,  to 
abide  the  event  of  the  appeal. 

History:  Enacted  March  11,  1872,  founded  upon  §  348  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  section. — 52  C.  75,  77  (cited);  52  C.  622,  623  (applied  in 
special  proceeding  to  oust  officer);  54  C.  182,  184  (construed);  54  C. 
493,  494  (cited);  63  C.  384,  385  (cited);  64  C.  232,  30  P.  806  (cited); 
64  C.  473,  475,  2  P.  245  (cited);  3  P.  801  (cited);  67  C.  185,  215,  7  P. 
456,  635,  8  P.  709  (cited);  69  C.  241,  242,  243,  10  P.  334  (cited);  11  P. 
852  (cited);  71  C.  295,  296,  12  P.  167  (undertaking  on  appeal);  72 
C.  157,  159,  160,  12  P.  74,  13  P.  323  (applied);  13  P.  322  (applied): 
80  C.  452,  453,  22  P.  160,  338,  5  L.  577  (cited);  SI  C.  222,  228,  15  A.  S. 
50,  22  P.  594,  596  (cited);  89  C.  31,  32,  33,  26  P.  617  (cited);  94  C. 
566,  567,  29  P.  1108  (cited);  31  P.  1133,  1134  (applied);  98  C.  625,  626, 
33  P.  483  (cited);  107  C.  193,  195,  40  P.  334  (cited);  109  C.  602,  603, 
42  P.  147  (construed);  123  C.  445,  447,  56  P.  61  (cited);  126  C.  457, 
458,  58  P.  936  (construed);  129  C.  157,  158,  159,  61  P.  790  (cited): 
129  C.  300,  301,  61  P.  1080  (cited);  129  C.  649,  651,  62  P.  259  (erron- 
eously cited  as  §441);  62  P.  259,  260  (correct  citation);  132  C. 
340,  341,  64  P.  477  (cited);  134  C.  60,  63,  66  P.  75  (cited);  136 
C.  673,  674,  69  P.  415  (construed);  137  C.  447,  449,  70  P.  297 
(cited);  140  C.  82,  83,  87,  73  P.  1009  (cited);  141  C.  354,  357, 
358,  74  P.  1047  (state  not  required  to  give  undertaking  on 
appeal);    143    C.    313,    315,    76    P.    1115     icited);     144    C.    631,    633. 
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78  P.  22  (construed  with  §949 — stay  of  proceedings):  152  C. 
249,  255,  92  P.  486,  1027  (cited);  1  C.  A.  99,  102,  81  P.  656,  657 
(cited);  1  C.  A.  175,  181,  81  P.  972  (construed— addition  to  excep- 
tions to  general  stay  of  proceedings);  1  C.  A.  388.  389,  82  P.  .'?52 
(referred  to);  3  C.  A.  642,  645,  646.  86  P.  912  (this,  and  §940  both 
refer  to  same  undertalcing). 

Practice  Act  §348. — 7  C.  131,  132  (cited);  9  C.  34,  39  (construed); 
9  C.  248,  250  (referred  to);  15  C.  383,  384  (construed  witli  §337— 
failure  to  file  undertaking  or  to  iTialte  deposit  is  fatal);  15  C.  384, 
386  (necessity  of  undertaking  or  deposit);  24  C.  94.  96  (cited);  32  C. 
373,  374  (insufficiency  of  undertaking — new  undertaking — power  to 
require  sureties  to  justify);  42  C.  275,  278  (service  of  notice  must 
precede  filing  of  undertaking — filing  must  be  made  wlien);  61  C.  3:J7, 
338   (substitution  of  new  undertaking — justification  of  sureties). 

As  to  undertaking  on  appeal,  see  2  Cent.  Dig.  col.  2605,  §§  2225- 
2244;   1  Decen.   Dig.   p.   1445,    §§  462-475. 

^MVd.  APPEALS,  ALTEKNATIVE  METHOD.  Appeals 
from  all  judgments,  orders  or  decrees  of  any  of  the  superior 
courts  of  this  state,  which  may  pursuant  to  law  be  reviewed 
by  the  supreme  court,  or  any  of  the  district  courts  of  appeal 
of  this  state,  may,  in  addition  to  the  other  modes  prescribed 
by  law,  be  taken  pursuant  to  the  provisions  of  the  next  sec- 
tion. 

Hlntory:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.   753,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  470. 

§9411).    NOTICE  OF  APPEAL,  WHAT  TO  CONTAIN.    Any 

person  to  whom  the  right  of  appeal  from  any  judgment,  order 
or  decree  of  the  superior  courts  of  the  state  is  granted, 
may  appeal  therefrom  by  filing  with  the  clerk  of  the  court 
in  which  the  judgment,  order  or  decree  is  rendered,  a  notice 
entitled  in  the  cause  in  which  said  judgment,  order  or  decree 
was  made,  which  said  notice  shall  state  that  the  person  giving 
the  same  does  thereby  appeal  to  the  supreme  court  or  district 
court  of  appeals,  as  the  case  may  be,  from  the  judgment,  order 
or  decree,  or  some  specific  part  thereof;  and  the  said  notice 
must  identify  the  said  judgment,  order  or  decree  or  the  part 
thereof  appealed  from,  with  reasonable  certainty. 

[When  notice  must  be  filed.]  This  notice  may  be  filed  at 
any  time  after  the  rendition  of  the  judgment,  order  or  decree, 
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but  the  same  must  be  filed  within  sixty  days  after  notice  of 
entry  of  said  judgment,  order  or  decree  has  been  served  upon 
the  attorneys  of  record  appearing  in  said  cause  or  proceed- 
ing, provided,  however,  that  if  no  notice  of  entry  of  judg- 
ment be  given  the  notice  must,  nevertheless,  be  filed,  under 
any  circumstances,  not  later  than  six  months  after  the  entry 
of  the  judgment,  order  or  decree. 

This  notice  need  not  ))e  served  upon  any  of  the  parties  to 
the  action  or  the  proceeding,  or  their  representatives  or 
attorneys,  but  when  filed  within  the  time  herein  specified  it 
shall,  without  further  action  on  the  part  of  the  appellant, 
transfer  the  cause  for  decision  and  determination  to  the 
higher  court. 

In  the  event  of  the  death  of  any  person  having  at  his 
death  a  right  of  appeal  the  attorney  of  record  representing 
the  decedent  in  the  court  in  which  the  judgment  was  rendered 
may  appeal  therefrom  at  any  time  before  the  appointment  of 
an  executor  or  an  administrator  of  the  estate  of  the  decedent. 

HLstorj-:    Enacted   March    20,    1907,   Stats,   and  Amdts.    1907,   p. 

753,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   470. 

§941c.  EFFECT  OF  APPEAL.  Appeals  perfected  pur- 
suant to  the  provisions  of  the  foregoing  section,  shall  have 
the  same  force  and  effect  as  appeals  taken  pursuant  to  the 
provisions  of  sections  nine  hundred  and  thirty-nine,  nine  hun- 
dred and  forty  and  nine  hundred  and  forty-one  of  this  code; 
provided,  however,  that  any  question  may  be  reviewed  therein, 
which  question  could  be  reviewed  upon  an  appeal  taken  pur- 
suant to  the  provisions  of  section  nine  hundred  and  thirty- 
nine  of  this  code,  and  within  sixty  days  of  the  rendition  of 
judgment. 

History:    Enacted  March    20,    1907,   Stats,   and   Amdts.   1907,   p. 

754,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  471. 

§942.  UNDERTAKING  ON  APPEAL  FROM  A  MONET 
JUDGMENT.  If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not  stay  the  execu- 
tion of  the  judgment  or  order  unless    [1]    a  written  under- 
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taking  be  executed  [a]  on  the  part  of  the  appellant,  [b]  by 
two  or  more  sureties,  [c]  to  the  effect  that  they  are  bound  in 
double  the  amount  named  in  the  judgment  or  order;  [d]  that 
if  the  judgment  or  order  appealed  from  or  any  part  thereof, 
be  affirmed,  or  the  appeal  be  dismissed,  the  appellant  will 
pay  the  amount  directed  to  be  paid  by  the  judgment  [or] 
order,  or  the  part  of  such  amount  as  to  which  the  judgment 
or  order  is  affirmed,  if  affirmed  only  in  part,  and  [e]  all 
damages  and  costs  which  may  be  awarded  against  the  appel- 
lant upon  the  appeal,  and  [f]  that  if  the  appellant  does  not 
make  such  payment  within  thirty  days  after  the  filing  of 
the  remittitur  from  the  supreme  court  in  the  court  from 
which  the  appeal  is  taken,  [g]  judgment  may  be  entered  on 
motion  of  the  respondent  in  his  favor  against  the  sureties 
for  such  amount,  [h]  together  with  the  interest  that  may  be 
due  thereon,  and  [i]  the  damages  and  [j]  costs  which  may 
be  awarded  against  the  appellant  upon  the  appeal. 

[When  jiidp:iiient  for  more  than  $2,000.]  If  the  judgment 
or  order  appealed  from  be  for  a  greater  amount  than  two 
thousand  dollars,  and  the  sureties  do  not  state  in  their  affi- 
davits of  justification  accompanying  the  undertaking  that 
they  are  each  worth  the  sum  specified  in  the  undertaking, 
the  stipulation  may  be  that  the  judgment  to  be  entered  against 
the  sureties  shall  be  for  such  amounts  only  as  in  their  affi- 
davits they  may  state  that  they  are  severally  worth,  and 
judgment  may  be  entered  against  the  sureties  by  the  court 
from  which  the  appeal  is  taken,  pursuant  to  the  stipulations 
herein  designated.  When  the  judgment  or  order  appealed 
from  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  judgment  entered  against  the  sureties  upon  the 
undertaking  must  be  made  payable  in  the  same  kind  of  money 
or  currency. 

Hintory:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  349  Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  336. 

See  Kerr's  Cyc.  C.  C.  P.  for  50  pars,  annotation. 
Code  Moction. — 52  C.   75,   77    (cited);   52   C.   622.   62."?    (referred   to); 
54  C.  1S2,  184  (cited);  54  C.  493,  404  (construed);  56  C.  157,  158  (con- 

725 


§943  CODE  OF  CIVIT.  PROCEDURE.       [Pt.II.Tit.XI  1 1. 

strued);  57  C.  232,  233  (construed);  60  C.  617,  619  (applied);  63  (\ 
282,  285  (construed);  63  C.  384,  385  (cited);  67  C.  185,  199,  220,  7  P. 
456,  635,  8  P.  709,  710  (construed);  67  C.  580,  581,  8  P.  93  (cited); 
69  C.  241,  242,  243,  10  P.  334  (construed);  71  C.  295,  296,  298.  12  P. 
167  (cited);  72  C.  157,  159,  160,  12  P.  74,  13  P.  323  (construed);  74  C. 

49,  50,  15  P.  360,  361  (referred  to);  75  C.  261,  262,  17  P.  199  (cited); 
80  C.  452,  453,  22  P.  169,  338,  5  L.  577   (cited) ;  81  C.  222,  228,  15  A.  S. 

50,  22  P.  594,  596  (cited);  83  C.  432,  434,  23  P.  525  (construed);  24  P. 
301  (construed);  S9  C.  31,  32,  33,  26  P.  617  (construed);  90  C.  r,5;j, 
555,  27  P.  411,  412  (cited);  94  C.  566,  567,  29  P.  IIOS  (construed); 
31  P.  1133,  1134  (applied) ;  97  C.  353,  354,  359,  32  P.  446  (referred  to) ; 
97  C.  484,  486,  32  P.  584,  585  (referred  to);  98  C.  442,  443,  444,  445, 
33  P.  329,  330  (construed);  98  C.  625,  626,  627,  33  P.  483  (construed); 
99  C.  278,  284,  33  P.  878  (cited);  100  C.  100,  101,  102,  34  P.  627  (con- 
strued); 105  C.  413,  414,  38  P.  977  (construed);  107  C.  193,  195,  40  P. 
334,  335  (construed);  110  C.  297.  309,  42  P.  887  (cited);  115  C.  279, 
282,  47  P.  58  (construed);  116  C.  458,  460,  48  P.  383  (construed); 
118  C.  113.  114,  50  P.  375  (construed);  123  C.  445,  56  P.  61  (applied 
without  citation);  124  C.  331,  333,  334,  57  P.  71  (construed);  125  C. 
353,  354,  58  P.  9  (construed);  127  C.  560,  561,  60  P.  437  (construed); 
129  C.  300,  301,  61  P.  1080  (cited);  129  C.  384,  387,  62  P.  64  (pro- 
visions authorizing  or  requiring  stay  bonds  are  not  applicable  to 
decree  of  distribution);  131  C.  41,  42,  63  P.  134  (construed);  132  C. 
135,  128,  64  P.  120  (construed);  132  C.  340,  341,  64  P.  477  (cited); 
137  C.  458,  460,  70  P.  293  (construed);  138  C.  56,  57,  70  P.  1013 
(referred  to);  139  C.  140,  141,  143,  72  P.  922  (cited);  140  C.  82,  83,  87, 
73  P.  1009  (referred  to);  144  C.  631,  633,  78  P.  22  (cited);  144  C.  740, 
746  (cited  by  mistake  for  §1^942),  78  P.  280,  282  (correct  citation); 
1  C.  A.  99,  101,  102,  81  P.  656,  657  (construed). 

Practice  Act  §  349.-7  C.  130,  132  (referred  to) ;  9  C.  34,  39  (cited) ; 
24  C.   94,   96    (cited):   40  C.    278,    280  "(construed). 

As  to  bond  to  stay  execution  on  appeal  from  order  denying  motion 
for  new  trial  staying  judgment  against  sureties,  see  Kerr's  C.vc. 
C.  C.  P.   §  942,  note  par.  61. 

As  to  effect  of  giving  stay-bond,  see  Kerr's  Cyc.  C.  C.  P.  §  946  and 
note. 

As  to  liability  of  sureties  on  appeal-bonds,  see  38  A.  S.  702. 

As  to  liability  of  sureties  on  defective  undertakings,  on  appeal, 
see  67  A.  S.  197. 

As  to  undertaking  on  appeal,  see  ante  §  941,  note. 

§943.  APPEAL  FROM  A  JUDGMENT  FOR  DELIVERY 
OF  DOCUMENTS.  If  the  judgment  or  order  appealed  from 
direct  the  assignment  or  delivery  of  documents  or  personal 
property,  the  execution  of  the  judgment  or  order  cannot  be 
stayed  by  appeal,  unless  [1]  the  things  required  to  be  assigned 
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or  delivered  be  placed  in  the  custody  of  such  officer  or 
receiver  as  the  court  may  appoint,  or  [2]  unless  [a]  an 
undertaking  be  entered  into  on  the  part  of  the  appellant,  [b] 
with  at  least  two  sureties,  and  [c]  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  [d]  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  court  upon 
the  appeal. 

If  the  judgment  or  order  appealed  from  appoint  a  receher, 
the  execution  of  the  judgment  or  order  cannot  be  stayed  by 
appeal,  unless  [1]  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  [2]  with  two  or  more  sureties,  to  [3] 
the  effect  that  if  such  judgment  or  order  be  affirmed  or 
the  appeal  dismissed,  the  appellant  will  pay  all  damages  which 
the  respondent  may  sustain  by  reason  of  such  stay,  not 
exceeding  an  amount  to  be  fixed  by  the  judge  of  the  court 
by  which  the  judgment  was  rendered  or  order  made,  which 
amount  must  be  specified  in  the  undertaking. 

If  the  judgment  or  order  appealed  from  direct  the  sale  of 
personal  property  upon  the  foreclosure  of  a  mortgage  thereon, 
the  execution  of  the  judgment  or  order  cannot  be  stayed  on 
appeal,  unless  [1]  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  [2]  with  at  least  two  sureties,  [3]  in 
such  amount  as  the  court,  or  the  judge  thereof,  may  direct, 
[4]  to  the  effect  that  the  appellant  will,  [a]  on  demand,  [b] 
deliver  the  mortgaged  property  to  the  proper  officer  if  the 
judgment  be  affirmed,  or  [c]  in  default  of  such  delivery 
that  the  appellant  and  sureties  will,  on  demand,  pay  to  the 
proper  officer  the  full  value  of  such  property  at  the  date  of 
the  appeal. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  350  Prac- 
tice Act;  amended  March  3,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  G;  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  56. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  Hection.— 52  C.  75,  77  (cited);  52  C.  622.  623  (referred  to); 
54  C.  182,  184  (cited);  67  C.  580,  581,  8  P.  93;  69  C.  241.  242.  243.  10  P. 
334.  335  (construed);  80  C.  452,  453,  22  P.  169.  338.  5  L.  577  (con- 
strued); 81  C.  222,  228.  15  A.  S.  50,  22  P.  594.  596  (cited);  88  C.  203. 
206.  26  P.  83  (construed);  89  C.  31.  32,  33,  20  P.  617  (construed);  90  C. 
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553,  555,  27  P.  411,  412  (construed);  94  C.  566,  567,  29  P.  1108  (con- 
strued); 98  C.  442,  444,  445,  33  P.  329,  330  (construed);  115  C.  279, 
282,  47  P.  58  (referred  to);  123  C.  445,  56  P.  61  (applied  without 
citation);  124  C.  331,  333,  57  P.  71  (cited);  129  C.  300,  301,  61  P.  lOSO 
(cited);  129  C.  384,  387,  62  P.  64  (provisions  authorizing  or  requir- 
ing stay  bonds  are  not  applicable  to  decree  of  distribution) ;  132  C. 
340,  341,  64  P.  477  (cited);  133  C.  364,  365,  85  A.  S.  204,  65  P.  826 
(cited);  138  C.  56,  57,  70  P.  1013  (construed);  140  C.  82,  83,  87,  73  P. 
1009  (referred  to);  140  C.  333,  334,  73  P.  1058  (construed);  144  C.  631, 
G32,  633,  78  P.  22  (construed);  1  C.  A.  99,  102,  81  P.  656,  657  (con- 
strued); 1  C.  A.  532,  537,  82  P.  566  (applied  on  appeal  from  judgment 
directing  surrender  of  share  of  stock). 

Practice  Act  §  349.-24   C.   94,   96    (cited). 

As  to  effect  of  bond  to  stay  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
§  946  and  note. 

As  to  protection  of  property  in  hands  of  receiver  pending  appeal, 
see  11  L.  481. 


§944.  APPEAL  FROM  A  JUDGMENT  DIRECTING  THE 
EXECUTION  OF  A  CONVEYANCE,  ETC.  If  the  judgment  or 
order  appealed  from,  direct  the  execution  of  a  conveyance  or 
other  instrument,  the  execution  of  the  judgment  or  order 
cannot  be  stayed  by  the  appeal  until  the  instrument  is 
executed  and  deposited  with  the  clerk  with  whom  the  judg- 
ment or  order  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  351  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

52  C.  75,  77  (cited);  52  C.  622,  623  (referred  to);  54  C.  1S2,  184 
(cited) ;  67  C.  580,  581,  8  P.  93  (no  stay  on  appeal  from  order  made 
after  final  judgment);  69  C.  241,  242,  243,  10  P.  334,  335  (construed); 
80  C.  452,  453,  22  P.  169,  338,  5  L.  577  (construed);  81  C.  222,  228, 
15  A.  S.  50,  22  P.  594,  596  (cited);  89  C.  31,  32,  33,  26  P.  617  (con- 
strued); 90  C.  553,  555,  27  P.  411,  412  (cited);  94  C.  566,  567,  29  P. 
1108  (construed);  98  C.  442,  444,  445,  33  P.  329,  330  (construed);  115 
C.  279,  282;  47  P.  58  (referred  to);  123  C.  445,  56  P.  61  (applied  with- 
out citation);  124  C.  331,  333,  57  P.  71  (referred  to);  129  C.  300,  301. 
61  P.  1080  (cited) ;  129  C.  384,  387,  62  P.  64  (provisions  authorizing  or 
requiring  stay  bonds  are  not  applicable  to  decree  of  distribution); 
132  C.  340,  341,  64  P.  477  (cited);  138  C.  56,  57,  70  P.  1013  (referred 
to);  140  C.  82,  S3,  87,  73  P.  1009  (referred  to);  144  C.  631,  633,  78  P. 
22  (cited);  1  C.  A.  99,  102,  81  P.  656,  657  (construed). 
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§  945.  UXDEKTAKING  OX  APPEAL  CONCERNING  REAL 
PROPERTY.  If  the  judgment  or  order  appealed  from,  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  execu- 
tion of  the  same  cannot  be  stayed,  unless  [1]  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  [2]  with  two 
or  more  sureties,  [3]  to  the  effect  that  [a]  during  the  posses- 
sion of  such  property  by  the  appellant,  [b]  he  will  not 
[i]  commit,  or  [ii]  suffer  to  be  committed,  [c]  any  waste 
thereon,  and  [d]  that  if  the  judgment  be  affirmed,  or  the  appeal 
dismissed,  [e]  he  will  pay  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  fixed  by  the  judge  of  the 
court  by  which  the  judgment  was  rendered  or  order  made, 
and  [f]  which  must  be  specified  in  the  undertaking.  When 
the  judgment  is  for  the  sale  of  mortgaged  premises,  and  the 
payment  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  also  [g]  provide  for  the  payment  of  such 
deficiency. 

Histoo'!  Enacted  March  11,  1872,  re-enactment  of  §  352  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  56  pars,  annotation. 

Code  section.— 52  C.  75,  77  (cited);  52  C.  622,  623  (referred  to); 
54  C.  182,  184  (cited);  66  C.  443,  444,  6  P.  82,  83  (statutory  under- 
taking, in  each  case,  has  reference  to  a  particular  judgment  and 
its  execution);  67  C.  580,  581,  8  P.  93  (referred  to);  69  C.  241,  242, 
243,  10  P.  334,  335  (construed);  71  C.  100,  102,  103.  11  P.  815,  816, 
817  (construed);  71  C.  295,  296,  298,  299,  300,  12  P.  167  (construed); 
77  C.  28,  29,  18  P.  790,  791  (construed);  80  C.  452,  453,  22  P.  169.  338. 
5  L.  .577  (construed);  81  C.  222,  228.  15  A.  S.  50,  22  P.  594,  596  (cited); 
84  C.  85,  87,  89,  24  P.  151,  152  (construed);  89  C.  31.  32.  33.  26  P.  617 
(construed);  90  C.  553,  555.  27  P.  411,  412  (cited);  91  C.  307,  309. 
27  P.  644  (construed);  92  C.  552,  554.  28  P.  601,  602  (construed); 
94  C.  566.  .'-.67,  29  P.  IIOS  (construed);  95  C.  39,  41.  30  P.  202  (con- 
strued); 95  C.  152,  153,  30  P.  202  (construed);  97  C.  484,  486.  487.  488. 
32  P.  584  (construed);  98  C.  442,  444,  445.  33  P.  329.  330  (construed): 
98  C.  625.  626,  627,  33  P.  483  (construed);  99  C.  536,  .537.  34  P.  222 
(construed);  35  P.  77  (construed);  104  C.  103,  104.  105.  37  P.  749 
(construed);  105  C.  413.  414,  415.  416.  418,  419.  38  P.  977  (construed); 
107  C.  193.  195.  198.  40  P.  334,  335  (construed) ;  115  C.  279.  282,  47  P.  5S 
(construed);   116   C.  32,  37,  47  P.  772  (construed);  116  C.  458.  401,    48   P. 
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383  (construed);  51  P.  1099  (cited);  120  C.  632,  633,  52  P.  1070  (t-on- 
strued);  123  C.  445,  56  P.  61  (applied  without  citation)  124  0.331,333, 
334,  57  P.  71  (construed);  129  C.  300,  301,  61  P.  1080  (cited);  129  C.  384, 
387,  62  P.  64  (provisions  authorizing  or  requiring  stay  bonds  are  not 
applicable  to  decree  of  distribution) ;  129  C.  649,  650,  62  P.  259  (con- 
strued);  130  C.  618,  619,  63  P.  62  (cited);  132  C.  340,  341,  64  P.  477 
(cited);  134  C.  60,  63,  66  P.  75  (cited);  135  C.  660,  661,  67  P.  1049 
(referred  to);  138  C.  56,  57,  70  P.  1013  (cited);  139  C.  141,  143,  72  P. 
922  (cited);  140  C.  82,  83,  87,  73  P.  1009  (referred  to);  144  C.  631, 
633,  78  P.  22  (cited);  1  C.  A.  99,  102,  81  P.  656,  657  (construed). 

Practice  Act  §352.-7  C.  130,  132  (referred  to);  24  C.  94,  96 
(referred  to);  25  C.  337,  346,  353,  354  (construed);  98  C.  625,  627 
(construed — similarity  to  code  section) ;  105  C.  413,  416,  38  P.  977 
(construed). 


§946.  STAT  OF  PEOCEEDINGS.  THE  SECURITY  ON 
APPEAL  MAY  BE  LIMITED  IN  THE  CASE  OF  AN  EXECU- 
TOR, ETC.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further 
proceedings  in  the  couit  below  upon  the  judgment  or  order 
appealed  from,  or  upon  the  matters  embraced  therein,  and 
releases  from  levy  property  which  has  been  levied  upon 
under  execution  issued  upon  such  judgment;  but  the  court 
below  may  proceed  upon  any  other  matter  embraced  in  the 
action  and  not  affected  by  the  order  appealed  from.  An[d] 
the 

Court  below  may,  in  its  discretion,  dispense  with  or  limit 
the  securitj'  required  by  this  chapter,  when  the  appellant  is 
an  executor,  administrator,  trustee,  or  other  person  acting 
in  another's  right. 

An  appeal  does  not  continue  in  force  an  attachment  unless 
an  undertaking  be  executed  and  filed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  in  double  the  amount  of 
the  debt  claimed  by  him,  that  the  appellant  will  pay  all 
costs  and  damages  which  the  respondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  the  court 
below  be  sustained;  and,  unless,  within  five  days  after  the 
entry  of  the  order  appealed  from,  such  appeal  be  perfected. 

History:  Enacted  March  11,  1872,  founded  upon  §353  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  337. 
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See  Kerr's  Cyc.  C.  C.  P.  for  101  pars,  annotation. 

Code  section. — 47  C.  584,  585  (construed);  49  C.  72,  74  (construed 
as  it  existed  in  1873):  52  C.  75,  77  (applied);  54  C.  493,  494  (con- 
strued); 58  O.  ;!56  (cited);  60  C.  624.  626  (construed);  62  C.  543, 
544  (erroneously  cited  as  §  496) ;  63  C.  607,  610  (cited) ;  65  C.  332, 
333,  4  P.  109.  110  (construed);  (C.  Feb.  27,  1885),  6  P.  99  (con- 
strued); 67  C.  377,  378,  7  P.  760.  761  (construed);  70  C.  291,  294.  11  P. 
630,  631  (cited  in  dis.  op.);  72  C.  197,  198,  13  P.  491  (construed); 
72  C.  572,  573,  574,  14  P.  207  (construed);  80  C.  62,  63,  22  P.  85  (con- 
strued); 80  C.  390,  392,  22  P.  188,  189  (referred  to);  81  C.  222,  228, 
15  A.  S.  50,  22  P.  594,  596  (construed);  84  C.  7,  9,  24  P.  147,  148  (con- 
strued); 84  C.  327,  360,  381,  18  A.  S.  192,  24  P.  121,  127,  10  L.  627 
(construed);  87  C.  241,  244,  25  P.  411.  412  (construed);  87  C.  410, 
412,  25  P.  487  (applied);  88  C.  480,  481,  26  P.  505,  506  (construed); 
90  C.  78,  81,  27  P.  24,  25  (construed);  93  C.  573,  575,  29  P.  218  (con- 
strued); 94  C.  566,  567,  29  P.  1108  (referred  to);  99  C.  497,  501,  34  P. 
80  (construed);  99  C.  511,  512,  516,  34  P.  109  (construed);  101  C. 
583.  584,  36  P.  95  (referred  to);  102  C.  656,  657,  36  P.  928  (con- 
strued); 107  C.  536,  539,  40  P.  949  (construed  and  applied);  108  C. 
446,  450,  41  P.  476  (construed);  110  C.  401,  403,  42  P.  892  (applied); 
114  C.  212.  214.  46  P.  78  (construed  and  applied);  115  C.  85,  88, 
46  P.  862  (construed  in  cone,  op.);  116  C.  492,  493,  494,  48  P.  485 
cited;  120  C.  632,  633,  52  P.  1070  (construed);  123  C.  445,  56  P. 
61  (applied  without  citation) ;  126  C.  183,  187,~  58  P.  452  (construed) ; 
132  C.  340,  341,  64  P.  477  (cited);  133  C.  110,  113,  65  P.  125  (referred 
to);  133  C.  245,  247,  65  P.  468  (construed);  137  C.  372,  373,  70 
P.  ISO  (applied);  137  C.  493,  494,  496,  70  P.  473  (construed  and 
applied) ;  150  C.  6,  8,  87  P.  1020  (stay  of  proceedings  upon  order 
for  alimony);  1  C.  A.  104,  106,  81  P.  658  d'onstrued  and  applied); 
3  C.  A.  208,  209,  210,  211,  84  P.  786  (construed);  26  F.  337,  346  (con- 
strued to  make  appeal  a  supersedeas),  390  (quoted  as  to  stay); 
36  F.   337,   361    (quoted   as   to   stay). 

r»r:i<><ioe  Aot  §.353. — 25   C.   336,   353,   355    (cited). 

As  to  amendments  of  decrees  in  judgment  or  record  after  appeal, 
see  14  A.   D.   516. 

As  to  effect  of  appeal  and  right  to  appeal  on  .iudgment  as  con- 
stituting res  judicata,   see  37  A.   S.   29. 

As  to  effect  of  appeal  on  lis  pendens,  see  56  A.  S.  875. 

As  to  new  bond  on  failure  of  sureties  to  justify,  see  Kerr's  Cyc. 
C.  C.  P.  §  948  and  note;  also  ante  §  942,  note. 

As   to  power  of  court  to  issue  supersedeas,  see  67  A.   S.   714. 

As  to  stay-bonds  in  general,  see  Kerr's  Oyc.  C.  C.  1'.  S  942  et 
seq.  and  notes;  also  ante  §  942,  note. 

As   to  validity  of  judgment  pending  appeal,   see  73   A.   11.   GSS. 
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§947.  UNDERTAKING  MAY  BE  IN  ONE  INSTRUMENT 
OR  SEVERAL.  The  undertakings  prescribed  by  sections  nine 
hundred  and  forty-one,  nine  hundred  and  forty-two,  nine  hun- 
dred and  forty-three,  and  nine  hundred  and  forty-five,  may 
be  in  one  instrument  or  several,  at  the  option  of  the  appel- 
lant. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  354  Practice  Act. 

See  Kerr's  Cyc.   C.   C.   P.   for  4  pars,  annotation. 

Code  section.— 94  C.  566,  567,  29  P.  1108  (referred  to);  123  C.  44.'), 
56  P.  61  (applied  without  citation);  132  C.  340,  341,  64  P.  477 
(applied). 

Practice  Act  §354.-25    C.    337,    355    (cited). 

§948.  JUSTIFICATION  OF  SURETIES  ON  UNDERTAK- 
ING  ON  APPEAL.  The  adverse  party  may  except  to  the  suffi- 
ciency of  the  sureties  to  any  of  the  undertakings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and  forty- 
two,  nine  hundred  and  forty-three,  and  nine  hundred  and 
forty-five,  at  any  time  within  thirty  days  after  notice  of  the 
filing  of  such  undertaking;  and  unless  they  or  other  sure- 
ties, within  twenty  days  after  the  appellant  has  been  served 
with  notice  of  such  exception,  justify  before  a  judge  of  the 
court  below,  upon  five  days'  notice  to  the  respondent  of  the 
time  and  place  of  justification,  execution  of  the  judgment, 
order,  or  decree  appealed  from  is  no  longer  stayed;  and  in 
all  cases  where  an  undertaking  is  required  on  appeal  by  the 
provisions  of  this  title,  a  deposit  in  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred 
dollars  in  addition,  shall  be  equivalent  to  filing  the  under- 
taking; and  in  all  cases  the  undertaking  or  deposit  may  be 
waived  by  the  written  consent  of  the  respondent. 

History:  Enacted  March  11,  1872,  founded  upon  §  355  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  338;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  6:  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  173,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.  155. 
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See  Ken's  Cyc.  C.  C.  P.   for  23  pars,  annotation. 

Code  section. — 52  C.  447,  449  (construed);  54  C.  493,  494  (con- 
strued); 60  C.  280,  282  (cited);  65  C.  221,  223,  3  P.  811  (construed); 
68  C.  343,  346,  347,  8  P.  856,  9  P.  264,  11  P.  128,  129,  130  (con- 
strued); 81  C.  222,  228,  15  A.  S.  50,  22  P.  594,  596  (cited);  94  C. 
566,  567,  29  P.  1108  (referred  to);  95  C.  418,  419,  30  P.  558  (con- 
strued); 97  C.  353,  354,  359,  32  P.  446  (cited);  99  C.  497,  501,  34 
P.  80  (cited);  109  C.  602,  605,  42  P.  147  (construed);  110  C.  401. 
403,  42  P.  892  (construed);  115  C.  619,  620,  47  P.  601  (right  to  file 
new  bond  witli  different  sureties) ;  123  C.  445,  56  P.  61  (applied 
without  citation);  130  C.  618,  620,  63  P.  62  (construed);  135  C.  660. 
661,   67  P.  1048   (referred  to). 

Practice  Act  §  355.— 18  C.  668,  669  (construed) ;  24  C.  94,  96 
(cited);  32  C.  373,  375   (cited). 

As  to  deposit  in  place  of  undei-taking,  see  Kerr's  Cyc.  C.  C.  P. 
§  940  and  note. 

As  to  waiver  of  insufficiency  of  undertaking,  on  appeal,  see  Kerr's 
Cyc.  C.   C.   P.   §  941  and  note. 

As  to  waiver  of  provision  for  payment  of  a  deficiency  judgment, 
see  Kerr's  Cyc.  C.  C.   P.   §  945  and  note. 


§949.  STAY  OF  PROCEEDINGS  IX  COURT  BELOW;  EX- 
CEPTIO>'S.  In  cases  not  provided  for  iu  sections  nine  hun- 
dred and  t'orty-two,  nine  hundred  and  forty-three,  nine  hun- 
dred and  forty-four,  and  nine  hundred  and  forty -five,  the 
perfecting  of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty-one, 
stays  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  except  where  it  directs  the  sale  of  per- 
ishable property;  in  which  case  the  court  )u'low  maj'  order 
the  property  to  be  sold  and  the  proceeds  thereof  to  be 
deposited,  to  abide  the  judgment  of  the  appellate  court;  and 
except,  also,  [1]  where  it  adjudges  the  defendant  guilty  of 
usurping,  or  intruding  into,  or  unlawfully  holding  a  public 
office,  civil  or  military,  within  this  state,  and  except,  also, 
where  the  order  grants,  or  refuses  to  grant,  a  change  of  the 
place  of  trial  of  an  action;  and  [2]  except  also  where  it  orders 
a  corporation  or  its  officers  or  agents,  or  any  of  them,  to 
give  a  person  adjudged  to  be  a  director,  stockholder  or  mem- 
ber of  such  corporation  a  reasonable  opportunity  to  inspect 
or  take  copies  of  such   books,   papers  or   documents  of  the 
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corporation  as  the  court  finds  that  such  director,  stockholder 
or  member  is  entitled  by  law  to  inspect  or  copy. 

History:  Enacted  Marcli  11,  1872,  substantial  re-enactment  of 
§  356  Practice  Act;  amended  February  16,  1874,  Code  Amdts. 
1873-4,  p.  408;  February  27,  1905,  Stats,  and  Amdts.  1905,  p.  22. 

See  Kerr's  Cyc.  C.  C.  P.  for  38  pars,  annotation. 

Code  section.— 52  C.  75,  77  (applied);  52  C.  622,  623  (referred  to); 
63  C.  44,  45  (construed);  64  C.  232,  30  P.  806  (applied);  67  C.  580, 
581,  8  P.  93  (construed);  69  C.  241,  242,  243,  10  P.  334  (construed 
and  applied);  70  C.  635,  636,  637,  11  P.  789,  790  (construed);  73 
C.  486,  487,  15  P.  110  (applied);  81  C.  64,  68,  22  P.  333,  334  (referred 
to);  84  C.  327,  381,  18  A.  S.  192,  24  P.  121,  134,  10  L.  627  (con- 
strued); 89  C.  31,  32,  33,  26  P.  617  (applied);  94  C.  566,  567,  29 
P.  1108  (referred  to);  98  C.  304,  '806,  33  P.  123  (construed);  98  C. 
442,  444,  33  P.  329  (construed);  111  C.  106,  111.  43  P.  580  (construed); 
115  C.  279,  282,  283,  47  P.  58  (construed);  119  C.  635,  636.  51  P.  956 
(construed);  123  C.  445,  446,  447,  56  P.  61  (construed — judgment 
for  alimony— receiver) ;  124  C.  331,  333,  57  P.  71  (construed);  125 
C.  527,  528,  529,  58  P.  172  (construed);  129  C.  300,  301,  61  P.  1080 
(applied);  131  C.  631,  634,  63  P.  1010  (construed);  132  C.  340, 
341,  64  P.  477  (cited);  138  C.  11,  18,  70  P.  918  (applied);  138  C. 
56,  57,  70  P.  1013,  1014  (construed  and  applied);  138  C.  244,  246, 
71  P.  112  (construed);  140  C.  82,  83,  86,  87,  73  P.  1009  (construed); 
143  C.  313,  315,  76  P.  1115  (construed);  144  C.  631,  633,  78  P.  22 
(applied);  1  C.  A.  99,  102,  103,  81  P.  656  (stay  of  proceedings  by 
giving    three-hundred   dollar    undertaking). 

Practice  Act  §356.-7  C.  130,  132  (cited);  19  C.  118,  119  (con- 
strued); 63  C.  44,  45  (identity  of,  with  code  section— effect  of 
giving    undertaking    contemplated    by). 

As  to  operation  of  stay,  see  Kerr's  Cyc.  C.   C.  P.   §  946  and  note. 

§950.  WHAT  PAPERS  TO  BE  USED  ON  AN  APPEAL 
FROM  THE  JUDGMENT.  On  an  appeal  from  a  final  judg- 
ment, the  appellant  must  furnish  the  court  with  [1]  a  copy 
of  the  notice  of  appeal,  [2]  of  the  judgment-roll,  and  [3] 
of  any  bill  of  exceptions  or  [4]  statement  in  the  case  upon 
which  the  appellant  relies. 

Any  statement  [1]  used  on  motion  for  a  new  trial  or  settled 
after  decision  of  such  motion  when  the  motion  is  made  upon 
the  minutes  of  the  court,  as  provided  in  section  six  hundred 
and  sixty-one,  or  [2]  any  bill  of  exceptions  settled,  as  pro- 
vided in  sections  six  hundred  and  forty-nine  or  six  hundred 
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and  fifty,  or  [3]  used  on  motion  for  a  new  trial,  may  be  used 
on  appeal  from  a  final  judgment  equally  as  upon  appeal  from 
the  order  granting  or  refusing  the  new  trial. 

Historj-:  Enacted  March  11,  1872,  founded  upon  §  346  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  338;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  173,  act  held  uncon- 
stitutional,  see  history,   §  5  ante. 

See  Kerr's   Cyc.    C.    C.   P.   for   74   pars,   annotation. 

Code  section.— 47  C.  604,  605  (construed) ;  47  C.  640,  641  (con- 
strued);  51  C.  110,  111  (construed);  53  C.  281,  283  (construed): 
54  C.  211,  212  (applied);  54  C.  236  (cited);  60  C.  279  (cited);  61 
C.  191,  194,  195  (cited);  64  C.  529,  594,  2  P.  418,  460  (applied); 
68  C.  326,  338,  339,  9  P.  187  (construed);  68  C.  363,  369,  9  P.  550, 
553  (construed);  73  C.  599,  600,  15  P.  302,  303  (cited);  77  C.  297, 
298,  19  P.  517  (construed);  81  C.  398,  399,  22  P.  871  (construed); 
81  C.  634,  638,  639,  22  P.  863  (construed);  83  C.  159,  160,  162,  163. 
23  P.  225,  226  (construed  and  applied);  83  C.  621,  622,  24  P.  162 
(referred  to);  89  C.  69,  26  P.  787,  788  (cited);  97  C.  181,  182,  31 
P.  52,  939  (applied);  98  C.  105.  107,  109,  32  P.  876  (construed);  99 
C.  173,  178,  33  P.  887,  889  (cited);  99  C.  649,  651,  34  P.  442  (con- 
strued); 107  C.  141,  143,  40  P.  103  (cited);  120  C.  640,  641,  53  P. 
25  (applied);  121  C.  223,  225,  53  P.  552  (construed);  122  C.  1,  2, 
54  P.  276  (construed);  122  C.  480,  481,  55  P.  250  (cited);  12S  C. 
136,  138,  139,  140,  60  P.  682  (construed);  132  C.  197,  198',  64  P. 
260  (cited);  133  C.  584,  588,  65  P.  1081  (construed);  138  C.  602, 
603,  606,  72  P.  148  (construed);  72  P.  840,  841  (construed  with 
respect  to  settlement  of  statement) ;  141  C.  151,  152,  154.  74  P. 
757  (construed);  150  C.  764,  771,  89  P.  1090  (consideration  of  state- 
ment on  motion  for  new  trial  on  appeal  from  judgment);  1  C.  A. 
749.  82  P.  1055  (construed);  2  C.  A.  24,  28,  82  P.  1122  (hill  of 
exceptions  may  be  considered  on  appeal  from  jud«:ment);  3  C. 
A.  371,   378,   85   P.   657   (construed  and  applied). 

Practice  Act  §  34C.— 14  C.  149,  153  (applied;  15  C.  324.  326  (cited); 
25  C.  511,  512  (construed);  25  C.  584  (quoted);  28  C.  58,  59  (cited); 
28  C.  301,  305  (cited);  28  C.  649.  650  (cited);  29  C.  612,  613  (cited); 
34  C.  28,  34  (construed);  77  C.  297,  299,  19  P.  517  (referred  to): 
128  C.  136,  138,  139,  60  P.  682  (changes  in  the  law  ertVrlt-d  by  the 
code,  respecting  statement  of  the  casi*.  now  tiial.  n(<>i(l,  "tr., 
stated). 

As  to  the  judgment-roll,  soo  Ken's  Cyc.  C.  C.   1".   S  67i)  and   note. 
Same — As  to  opinion  of  couit  below  as  part  of  recoi-d  nn  ;ir)peal, 
see   15   L.    798. 
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As  to  reviewable  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  956  and 
note;    also   ante    §  936,    note. 

As  to  transcripts — Authentication  of,  see  Kerr's  Cyc.  C.  C.  P. 
§  953   and   note. 

Same— Contents  of,  see  Kerr's  Cyc.  C.  C.  P.  §§  951,  952  and  notes. 

STATEMENT    ON    APPEAIj. 

The  provisions  of  the  Practice  Act  for  a  statement  on  appeal 
were  not  incorporated  in  tlie  C.  C.  P.  of  1872;  "Wall  vs.  Mines, 
128  C.  136,  138,  60  P.  682.  By  comparing  §§  659,  661,  951  and  952, 
it  will  be  seen  that  the  only  statement  which  can  be  used  on 
appeal  is  the  one  used  on  the  hearing  of  a  motion  for  a  new 
trial,  or  the  subsequent  statement  pi'ovided  for  by  §  661,  and  which 
section  prescribes  what  such  subsequent  statement  shall  contain. 
The  following  citations,  however,  may  be  of  some  use  notwith- 
standing the  fact  that  the  sections  cited  were  not  preserved. 

Practice  Act  §§  338,  339,  341,  342,  343,  347.-8  C.  322,  323  (waiver 
of  right  to  make  statement);  8  C.  617,  619  (statement  may  become 
matter  of  record  without  certificate  of  judge) ;  9  C.  207,  210  (appli- 
cation of  §  339  to  statements  for  new  trials  as  well  as  to  state- 
ments on  appeal) ;  15  C.  354,  356  (specifications  of  evidence  in  state- 
ment) ;  17  C.  513,  514  (necessity  of  certificate  specifying  affidavits 
used) ;  22  C.  362  (construction  and  effect  of  §  343 — ^use  of  affidavits) ; 
24  C.  334,  336  (§  447  quoted);  24  C.  447,  448  (§§  344,  347  considered  on 
appeal  from  order  refusing  to  dissolve  attachment) ;  25  C.  478, 
485,  48'^,  488  (specification  of  evidence  in  statement);  25  C.  511. 
514,  515  (application  of  §  338,  as  to  what  statement  shall  contain, 
to  appeals  from  probate  court);  27  C.  408,  411  (statement  is  place 
for  specifications  of  errors) ;  27  C.  470,  474  (specifications  in  state- 
ment) ;  28  C.  162,  163  (various  sections  construed  as  to  necessity 
of  specification  in  statement) ;  28  C.  238,  240  (waiver  of  right  to 
make  statement) ;  28  C.  261,  262  (statement  to  be  authenticated) ; 
28  C.  295,  297  (§344  cited);  28  C.  416,  419  (authority  to  prepare 
statement);  30  C.  182,  184  (§338  cited);  30  C.  218,  221  (statement 
not  filed  in  time  is  no  part  of  record);  32  C.  304,  320.  323  (making 
of  record  by  statement  on  appeal);  33  C.  549,  554  (settling  points 
on  appeal  from  order  not  made  upon  affidavits  alone) ;  33  C.  677, 
678  (order  made  on  motion  to  retax  costs  is  not  an  order  made 
after  final  judgment);  41  C.  439,  442  (no  annexation  of  statement 
to  judgment  after  twenty  days)  443  (cited  in  dis.  op.);  41  C.  632. 
634  (what  is  not  a  statement);  45  C.  43,  44  (appeal  from  order — 
necessity  of  statement) ;  45  C.  cS9,  90  (appeal  from  ordei- — necessity 
of  statement) ;  47  C.  416,  427  (statement  must  specify  particulars) ; 
47  C.  640,  641   (annexing  bills  of  exception  to  judgment  roll). 
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§951.  WHAT  PAPERS  USED  ON  APPEALS  FROM  OR- 
DERS,  EXCEPT  ORDERS  GRANTING  OR  REFUSING  NEW 
TRIALS.  On  appeal  from  a  judgment  rendered  on  an  appeal, 
or  from  an  order,  except  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment  or  order  appealed 
from,  and  of  papers  used  on  the  hearing  in  the  court  below. 

History:  Enacted  March  11,  1872,  founded  upon  §  346  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.   1873-4,  p.  339. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

47  C.  166,  167  (construed);  54  C.  236  (cited);  56  C.  135,  136 
(applied);  56  C.  173,  174  (construed);  58  C.  617  (construed): 
61  C.  191,  195  (cited);  63  C.  232,  233  (applied);  3  P.  801  (applied); 
68  C.  326,  338,  9  P.  187  (referred  to);  69  C.  71,  72,  10  P. 
189,  190  (applied);  70  C.  72,  73,  11  P.  497  (construed);  75  C. 
620,  626,  17  P.  920,  923  (construed);  77  C.  297,  298,  19 
P.  517  (construed);  79  C.  50,  21  P.  434  (applied);  80  C. 
472,  476,  22  P.  299,  300  (construed);  81  C.  608,  609,  22  P.  967  (con- 
strued); 100  C.  609,  612,  35  P.  345,  639  (construed);  109  C.  116, 
120,  41  P.  788  (construed);  114  C.  60,  62,  45  P.  1022  (construed  and 
applied);  119  C.  382,  383,  51  P.  559  (construed);  128  C.  75,  76.  60 
P.  522  (applied);  132  C.  197,  198,  64  P.  260  (referred  to);  133  C. 
362,  363,  65  P.  825  (cited);  137  C.  420,  423,  70  P.  299  (construed): 
142  C.  152,  157,  75  P.  777,  778  (construed);  2  C.  A.  515,  517,  83 
P.  459  (referred  to  in  considering  appeal  from  order  denying  new 
trial,   coming  up  on   a  separate  transcript). 

§952.  WHAT  PAPERS  TO  BE  USED  ON  AN  APPEAL 
FRO.n  AX  ORDER  GRANTING  OR  REFl  SING  A  NEW 
TRIAL.  On  an  appeal  from  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  [1]  the  notice  of  appeal,  of  [2]  the  order  appealed  from, 
and  [3]  of  the  papers  designated  in  section  six  hundred  and 
sixty-one  of  this  code. 

HiNtory:  Hiunlod  Afarcli  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1.S73-4,  p.  339;  by  Code  Commission,  Act  March  S. 
1901,  Stats,  and  Amdts.  1900-1,  p.  174,  act  Iield  unconstitiitlonal, 
see  history,  §  5  ante. 

See  Kerr's  Cyc.   C.   C.   1'.   lor  14  pars,  .nnnulatioii. 
54    C.    236    (cited);    54    C.    542,    547    (construed);    64    C.    529.    594 
(erroneously    cited    as    S  661),    2    P.    418,    460    (correct   citation);    66 
Kerr's  C.  C.  P.— 17  "37 
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C/  403,  407,  5  P.  796,  903  (cited  in  dis.  op.);  68  C.  22,  23,  8  P. 
596,  597  (construed);  69  C.  71,  73,  10  P.  189,  190  (applied);  77  C. 
297,  298,  19  P.  517  (construed);  78  C.  384,  385,  20  P.  706,  707  (con- 
strued); 79  C.  115,  122,  123,  19  P.  532,  533,  21  P.  610,  3  L.  754 
(cited);  88  C.  146,  149.  25  P.  1111  (construed);  92  C.  64,  28  P.  102, 
103  (construed  and  applied);  120  C.  234,  236,  52  P.  491  (construed); 
128  C.  45,  46,  47,  60  P.  524  (applied);  132  C.  197,  198,  64  P.  260 
(cited);  144  C.  278,  280,  77  P.  904  (construed  and  applied);  150  C. 
258,  260,  88  P.  925  (cited);  2  C.  A.  24.  28,  82  P.  1122  (sufficient 
authentication  of  transcript,  what  is);  4  C.  A.  430,  431,  88  P.  383 
(opinion  of  court,  although  printed  in  transcript,  is  no  part  of 
record   on   appeal). 

§  953.    COPIES  AND  UNDERTAKINGS,  HOW  CERTIFIED. 

The  copies  provided  for  in  the  last  three  sections  must  be 
[1]  certified  to  be  correct  by  [a]  the  clerk  or  [b]  the  attor- 
neys, and  [2]  must  be  accompanied  with  a  certificate  of  [a] 
the  clerk  or  [b]  attorneys  that  [3]  an  undertaking  on  appeal, 
in  due  form,  has  been  properly  filed,  or  [4]  a  stipulation  of 
the  parties  waiving  an  undertaking. 

History:  Enacted  March  11,  1872,  founded  upon  §  346  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.   1873-4,  p.  339. 

See  Kerr's  Cyc.   C.   C.   P.   for  23   pars,   annotation. 

52  C.  644  (construed  and  applied);  54  C.  275,  276,  277  (construed): 
57  C.  140,  141  (construed);  3  P.  801  (applied);  77  C.  297,  298,  19 
P.  517  (construed);  83  C.  136,  137,  23  P.  284,  285  (construed);  31 
P.  625  (construed);  109  C.  602,  606,  607,  42  P.  147  (referred  to): 
111  C.  549.  552.  44  P.  237  (construed);  120  C.  234,  237,  52  P.  491 
(construed);  128  C.  45,  46,  47,  60  P.  524  (applied);  132  C.  197. 
198,  64  P.  260  (construed  and  applied);  136  C.  673,  675,  69  P.  415 
(applied):  2  C.  A.  24.  28,  82  P.  1122  (sufficient  authentication  of 
transcript,  what  is) ;  6  C.  A.  115,  91  P.  747  (appellant's  affidavit 
cannot  be  substituted  for  the  required  certificate). 

As  to  certificate  as  to  what  papers  were  used  on  hearing  of 
motions,   see  Kerr's   Cyc.   C.   C.   P.    §§  951.   952  and  notes. 

As  to  order  forbidding  clerk  to  certify  correctness  of  transcript, 
see  Kerr's  Cyc.   C.    C.   P.   §  946  and   note. 

§953a.  PREPARATION  OF  PAPERS  ON  APPEAL,  NO- 
TICE  TO  COUNTY  CLERK.  Any  person  desiring  to  appeal 
from  any  judgment,  order  or  decree  of  the  superior  court  to 
the   supreme  court  or  any   of  the   district  courts  of  appeal, 
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may,  in  lieu  of  preparing  and  settling  a  bill  of  exceptions 
pursuant  to  the  provisions  of  section  six  hundred  and  fifty 
of  this  code,  file  with  the  clerk  of  the  court  from  whose  judg- 
ment, order  or  decree  said  appeal  is  taken,  or  to  be  taken, 
a  notice  stating  that  he  desires  or  intends  to  appeal,  or  has 
appealed  therefrom,  and  requesting  that  a  transcript  of  the 
testimony  offered  or  taken,  evidence  offered  or  received,  and 
all  rulings,  instructions,  acts  or  statements  of  the  court,  also 
all  objections  or  exceptions  of  counsel,  and  all  matters  to 
which  the  same  relate,  be  made  up  and  prepared.  Said  notice 
must  be  filed  within  ten  days  after  notice  of  entry  of  the 
judgment,  order  or  decree. 

[Court  reporter  to  transcribe  report  of  trial.]  Upon  re- 
ceiving said  notice,  it  shall  be  the  duty  of  the  court  to  require 
the  stenographic  reporter  thereof  to  transcribe  fully  and 
completely  the  phonographic  report  of  the  trial.  The  steno- 
graphic reporter  shall,  within  twenty  days  after  said  notice 
has  been  filed  with  the  clerk,  prepare  a  transcript  of  the 
phonographic  report  of  the  trial  including  therein  copies  of 
all  writings  offered  or  received  in  evidence  and  all  other 
matters  and  things  required  by  the  notice  above  referred  to 
to  be  therein  contained,  and  shall  file  the  same  with  the 
clerk  of  said  court.  Upon  the  same  being  filed,  it  shall  be 
the  duty  of  the  clerk  forthwith  to  give  the  attorneys  appear- 
ing in  said  cause  notice  that  said  transcript  has  been  filed, 
and  that  within  five  days  after  the  receipt  of  said  notice  the 
same  will  be  presented  to  the  judge  for  approval. 

[Transcript  to  be  presented  to  judgre  for  approval.]     At  the 

time  specified  in  the  notice  of  the  clerk  to  the  attorneys  said 
transcript  shall  be  presented  to  the  judge  for  his  approval, 
and  the  judge  shall  examine  the  same  and  see  that  the 
same  is  a  full,  true  and  fair  transcript  of  the  proceedings 
had»at  the  trial,  the  testimony  offered  or  taken,  evidence 
offered  or  received,  instructions,  acts  or  statements  of  the 
court,  also  all  objections  and  exceptions  of  counsel  and  mat- 
ters to  which  the  same  relate.  The  judge  shall  thereupon 
certify   to  the  truth  and  correctness  of  said  transcript  and 
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the  same  shall,  when  so  settled  and  allowed,  be  and  become 
a  portion  of  the  judgment-roll  and  may  be  considered  on 
appeal  in  lieu  of  the  bill  of  exceptions  now  provided  for  by 
law. 

[Wliat  |»ai)ers  Jiiay  be  iucorporated  ia  traiist'ript.]     If  the 

judgment,  order  or  decree  appealed  from  be  not  included 
in  a  judgment-roll,  the  party  desiring  to  appeal  shall  on  the 
filing  of  said  notice  specify  therein  such  of  the  pleadings, 
papers,  records  and  files  in  said  cause  as  he  desires  to  have 
incorporated  in  said  transcript  in  addition  to  the  matters 
hereinbefore  required  and  the  same  shall  be  included. 

[What  respondent  may  require.]  The  respondents  on  said 
appeal  may  at  the  time  said  transcript  is  presented  for  set- 
.  tlement  and  allowance,  require  the  insertion  therein  of  such 
other  papers,  files,  documents,  records  and  proceedings  of 
said  cause  as  they  then  desire  to  have  incorporated  therein, 
and  the  said  papers,  files,  documents,  records  and  proceedings 
shall  when  so  incorporated  be  deemed  fully  authentic  for 
use  on  said  appeal.  The  parties  may  by  stipulation  omit 
any  matters  from  said  record  which  they  desire  to  so  omit. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  750,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  471. 

§  953b.    UNDERTAKING  TO  PAT  COST  OF  TRANSCRIPT. 

At  the  time  the  said  notice  provided  for  in  the  last  section 
is  filed  with  the  clerk  of  the  court,  the  appellant,  or  person 
intending  to  appeal,  shall  file  an  undertaking  in  an  amount 
to  be  fixed  by  the  clerk,  with  two  good  and  sufficient  sureties, 
by  which  the  party  giving  said  notice  shall  undertake  and 
agree  to  pay  to  the  clerk  the  cost  of  preparing  said  trans- 
cript. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  751,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  472. 

§953c.  CLERK  TO  TRANSMIT  THE  PREPARED  REC- 
()RD  ON  APPEAL.  Where,  on  appeals  taken  from  judgments, 
orders  or  decrees  of  the  superior  court  to  the  supreme  court 

740 


Ch.  I.]  WTTEN    APPEAL    1  )I.SM  ISSICI  >.  §954 

or  district  courts  of  appeal  the  appellant  elects  to  avail  him- 
self of  the  provisions  of  the  three  preceding  sections,  it 
shall  be  the  dnty  of  the  clerk  of  the  court  from  which  the 
appeal  is  taken,  [1]  within  ten  days  after  the  preparation  of 
the  record,  [2]  to  transmit  to  the  clerk  of  the  court  to  which 
the  appeal  is  taken,  [3]  the  record  prepared  in  accordance 
with  the  provisions  of  the  two  preceding  sections.  Said 
record  shall  be  filed  with  the  clerk  of  the  court  to  which  the 
appeal  is  taken  and  no  transcript  thereof  need  be  printed. 
In  filing  briefs  on  said  appeal  the  parties  must,  however,  print 
in  their  briefs,  or  in  a  supplement  appended  thereto,  such 
portions  of  the  record  as  they  desire  to  call  to  the  attention 
of  the  court. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
751,   Kerr's   Stats,   and  Amdts.    1906-7,   p.    472. 

§954.  WHE^  APPEAL  MAY  BE  DISxMISSED.  WHEN 
NOT.  If  the  appellant  fails  to  furnish  the  requisite  papers, 
the  appeal  may  be  dismissed;  but  no  appeal  can  be  dismissed 
for  insuffioiciicy  of  the  undertaking',  if  a  good  and  sufficient 
undertaking,  approved  by  a  justice  of  the  supreme  court  be 
filed  in  the  supreme  court,  or  (where  the  appeal  is  pending 
before  a  district  court  of  appeal  either  by  direct  appeal 
thereto  or  by  transfer  thereto  by  the  supreme  court)  if  a 
good  and  sufficient  undertaking,  approved  by  a  justice  of 
said  district  court  of  appeal,  be  filed  in  said  district  court, 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

[New  bond  ordered  when.]  When  it  is  made  to  appear 
to  the  satisfaction  of  the  court  or  a  judge  thereof,  from  which 
the  appeal  was  taken,  that  a  surety  or  sureties  upon  an 
appeal  bond  from  any  cause  has  or  have  become  insufficient, 
and  the  bond  or  undertaking  inadequate  as  security  for  the 
payment  of  the  judgment  appealed  from,  or  that  the  bond 
has  been  lost  or  destroyed,  the  last-named  court,  or  a  judge 
thereof,  may  order  the  giving  of  a  new  bond  with  sufficient 
sureties,  as  a  condition  to  the  maintenance  of  the  appeal. 
The  said  bond  or  undertaking  shall  be  approved  by  the  last- 
named  court,  or  a  judge  thereof;    and  in  case  said  snreties 
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fail  to  justify  before  said  last-named  court,  or  a  judge  thereof, 
or  fail  to  comply  with  the  order  to  appear  and  justify,  execu- 
tion may  issue  upon  the  judgment  as  if  no  undertaking  to 
stay  execution  had  been  given. 

History:  Enacted  March  11,  1872,  founded  upon  §346  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  16,  1895, 
Stats,  and  Amdts.  1895,  p.  59;  June  14,  1906,  Stats,  and  Amdts. 
1906,  p.  52;  amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p. 
579,   Kerr's   Stats,   and   Amdts.    1906-7,   p.    472. 

See  Kerr's  Cyc.  C.   C.  P.  for  54  pars,  annotation. 

52  C.  447,  449  (applied);  54  C.  521  (referred  to);  71  C.  626,  12  P. 
799  (construed  and  applied);  72  C.  157,  160,  12  P.  74,  13  P.  323 
(construed);  77  C.  82,  83,  19  P.  183  (applied);  78  C.  99,  104,  12  A. 
S.  22,  20  P.  241,  244  (applied);  81  C.  244,  245,  246,  22  P.  657  (new- 
undertaking  can  be  filed  only  when  the  one  filed  is  insufficient); 
89  C.  69,  26  P.  787,  788  (construed) ;  "89  C.  154,  155,  26  P.  650  (con- 
strued); 96  C.  182,  183,  31  P.  16  (construed);  100  C.  334,  336,  34 
P.  780  (applied);  107  C.  141,  143,  40  P.  103  (construed);  109  C.  602, 
603,  605,  42  P.  147  (construed);  110  C.  401,  403,  42  P.  892  (con- 
strued not  applicable);  111  C.  206,  214,  52  A.  S.  167,  43  P.  607 
(construed);  114  C.  60,  61,  45  P.  1022  (construed);  119  C.  346,  348, 
349,  51  P.  543  (construed  and  applied);  126  C.  457,  458,  58  P.  936 
(applied);  126  C.  465,  466,  58  P.  935,  936  (construed  and  applied);, 
128  C.  670,  671,  61  P.  368  (construed  and  applied) ;  129  C.  157,  158-. 
159,  61  P.  790  (construed  and  applied);  136  C.  619,  620,  69  P.  251 
(construed);  147  C.  135,  141,  81  P.  418,  420  (construed  and  applied); 
151  C.  558,  560,  91  P.  321  (unless  recitals  in  undertaking  identify 
the  appeal,  the  error  is  incurable);  152  C.  484.  486,  92  P.  1029 
(what  defects  in  recitals  of  undertaking  are  purely  technical,  not 
affecting  its  sufficiency);  3  C.  A.  642,  648,  86  P.  912  (referred  to 
in  commenting  upon  the  filing  of  substituted  undertaking). 

As  to  dismissal  of  appeal  for  failure  to  file  undertaking,  see 
Kerr's  Cyc.  C.  C.  P.   §  940  and  note. 

As  to  dismissal  of  appeal  for  failure  to  take  appeal  in  time,  see 
Kerr's  Cyc.   C.  C.   P.  §  939  and  note. 

As  to  dismissal  of  appeal  when  taken  before  entry  of  judgment, 
see   Kerr's   Cyc.    C.    C.    P.    §  939   and   note. 

As  to  failure  of  sureties  to  justify  as  ground  for  dismissal  of 
appeal,  see  Kerr's  Cyc.  C.  C.  P.   §  948  and  note. 

As  to  new  stay-bond  in  appellate  court  when  sureties  become 
insufficient,  see  Kerr's  Cyc.   C.  C.   P.   §  942  and  note. 

As  to  right  of  appellant  to  dismiss  appeal,   see   2   A.    C.    794. 

As  to  waiver  of  insufficiency  of  undertaking,  see  Kerr's  Cyc. 
C.   C.   P.   §  941  and  note. 

742 


Ch.  I.]  WHAT  RBVIEWKO  ON  APPEAL.  §§  955,  956 

§955.  EFFECT  OF  DISMISSAL.  The  dismissal  of  an 
appeal  is  in  effect  an  affirmance  of  the  judgment  or  order 
appealed  from,  unless  the  dismissal  is  expressly  made  without 
prejudice  to  another  appeal. 

History:    Enacted  March   11,  1872. 

See  Kerr's   Cyc.   C.   C.   P.    for  10   pars,   annotation. 

54  C.  521  (applied);  58  C.  356  (cited);  80  C.  166,  171,  22  P.  S6. 
87  (construed  and  applied);  97  C.  253,  32  P.  170  (applied);  128  C. 
572,   576,   61   P.    176    (applied). 

§956.  WHAT  MAY  BE  REVIEWED  OX  APPEAL  FROM 
JUDGMENT.  Upon  an  appeal  from  a  judgment  the  court 
may  review  the  verdict  or  decision,  and  any  intermediate 
order  or  decision  excepted  to,  which  involves  the  merits  or 
necessarily  affects  the  judgment,  except  a  decision  or  order 
from  which  an   appeal   might  have  been  taken. 

HiMtory:  Enacted  March  11,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  92;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  57  pars,  annotation. 

Code  Nevtion. — 51  C.  110,  111  (necessity  of  bill  of  exceptions  on 
appeal  from  judgment);  53  C.  24  (construed);  53  C.  495,  550  (con- 
strued); 54  C.  542,  546  (cited);  56  C.  10,  11  (construed);  61  C. 
190,  194,  195  (cited);  64  C.  529,  633,  2  P.  418,  482  (cited);  67  C.  185, 
200.  ,205,  7  P.  456,  635,  S  P.  709  (cited  in  dis.  op.);  67  C.  272,  273. 
7  P.  689  (applied);  67  C.  406,  410,  7  P.  810  (construed);  68  C.  328, 
338,  339,  9  P.  187  (referred  to);  69  C.  631,  632,  11  P.  219,  220  (con- 
strued); 70  C.  604,  607,  12  P.  427,  428  (construed);  76  C.  299.  302, 
18  P.  394,  395  (construed);  77  C.  102,  105,  19  P.  230  (construed);  79  C. 
606,  608,  21  P.  965  (applied);  84  C.  528,  531,  .532.  24  P.  292,  293 
(construed  and  applied);  99  C.  407,  410,  411.  33  P.  1132,  1133 
(applied);  116  C.  71,  72,  47  P.  872  (construed);  130  C.  505.  509. 
62  P.  825  (referred  to);  131  C.  610.  612,  63  P.  912  (construed  and 
applied);  134  C.  237.  243,  66  P.  326  (construed);  135  C.  130.  132. 
67  P.  61  (construed);  137  C.  239.  244,  70  P.  13  (construed);  70 
P.  1079  (what  may  be  reviewed  on  appeal  from  part  of  judsnient. 
and  from  wiiulo  judKmunt);  140  C.  476.  4S6,  9S  A.  S.  73,  74  P. 
28  (construed);  145  C.  565.  569.  79  P.  171  (construed);  148  C.  233. 
236.  113  A.  S.  231.  82  P.  962  (construed);  2  C.  A.  400.  403,  S4  P. 
350    (applied)    where  verdict   was   against   evidence). 
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Practice  Act  §344. — 24    C.    447,    44S    (construed). 

As  to  necessity  of  exceptions  to  authorize  review  on  appeal,  see 
Kerr's   Cyc.    C.    C.    P.    §  646   and   note. 

As  to  review  of  sufficiency  of  evidence  on  appeal  from  judgment 
not  taken  within  sixty  days  after  its  entry,  see  Kerr's  Cyc.  C.  C. 
P.    I  939   and   note. 

As  to  scope  of  inquiry  on  appeal  affected  by  contents  and  suffi- 
ciency of  bills  of  exceptions  and  statements,  see  Kerr's  Cyc.  C.  C. 
P.    §§  650,   659,    661  and   notes. 

As  to  scope  of  inquiry  on  appeal  limited  by  record,  see  Kerr's 
Cyc.    C.    C.    P.    §  661   and   note. 


§  957.  KEMEDIAL  POWERS  OF  AN  APPELLATE  COURT. 

When  the  judgment  or  order  is  reversed  or  modified,  the 
appellate  court  may  make  complete  restitution  of  all  property 
and  rights  lost  by  the  erroneous  judgment  or  order,  so  far  as 
such  restitution  is  consistent  with  protection  of  a  purchaser 
of  property  at  a  sale  ordered  by  the  judgment,  or  had  under 
process  issued  upon  the  judgment,  on  the  appeal  from  which 
the  proceedings  were  not  stayed;  and  for  relief  in  such 
cases  the  appellant  may  have  his  action  against  the  respond- 
ent enforcing  the  judgment  for  the  proceeds  of  the  sale  of 
the  property,  after  deducting  therefrom  the  expenses  of  the 
sale.  When  it  appears  to  the  appellate  court  that  the  appeal 
Tvas  made  for  delay,  it  may  add  to  the  costs  such  damages  as 
may  be  just. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  340. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,   annotation. 

Code  section.— 64  C.  57,  59,  28  P.  116,  117  (applied):  (C.  Oct. 
10,  1885),  8  P.  184  (construed);  79  C.  262,  264.  21  P.  747.  74S 
(applied);  79  C.  606,  608,  21  P.  965  (applied);  80  C.  609.  610.  22 
P.  471,  472  (construed  and  applied);  83  C.  621.  622,  24  P.  162  (con- 
strued); 91  C.  617,  619,  25  A.  S.  227,  28  P.  93,  94  (construed): 
95  C.  220,  222,  223,  30  P.  218  (construed);  97  C.  438,  439.  32  P.  517 
(construed);  (C.  May  13,  1893),  33  P.  97  (construed);  105  C.  271. 
273,  38  P.  739  (referred  to);  106  C.  171,  172,  39  P.  530  (referred 
to);  (C.  June  17,  1897),  49  P.  180  (construed):  120  C.  22,  24,  52  P. 
40  (referred  to);  124  C.  14,  17,  56  P.  624  (applied);  125  C.  85,  89. 
57  P.  761  (construed  and  applied);  57  P.  1004,  1006  (construed — 
reducing  amount  of  lien  does  not  cause  property  to  be  "lost"); 
128    C.    572,    577,   61   P.   176    (construed);    129   C.    575,    577,    62   P.    120, 
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121  (applied);  131  C.  639,  646,  82  A.  S.  400,  63  P.  1017  (referred  to); 
65  P.  832,  833  (restitution  is  not  mandatory  but  discretionary); 
137  C.  333,  337,  338,  70  P.  167  (construed  and  applied);  137  C.  575, 
578,  92  A.  S.  183,  70  P.  629,  59  L.  404  (cited);  137  C.  683,  684,  70 
P.  776  (applied);  139  C.  298,  304,  305,  96  A.  S.  115,  73  P.  196  (con- 
strued); 143  C.  106,  109,  113,  114,  101  A.  S.  S4,  Tfi  P.  976  (con- 
strued). 

Practice  Act  §345. — 34  C.  293,  301  (cited);  35  C.  346,  359  (cited 
in  con.   op.). 

As  to  power  of  appellate  court  to  cunsider  evidt-iio^  not  i)ri»- 
duced  below,  see  9  A.   C.   951. 

As  to  power  of  appellate  court  to  enter  final  judyiiifiii  u|ji>ii 
reversing  civil  cause  for  in.suttiiiency  of  evidence,  see  ^  A  i'. 
873. 

As   to  restitution  after  reversal   of  judgment,   see   17   A.   S.    I'til. 

As  to  restitution  of  pi-operty  on  reversal  of  judg:ment,  see  28 
A.   D.   368. 

As  to  restitution  on  reversal  of  judgment,   see  96  A.   S.   1-4. 

As   to   reversals   of  judgment,   see   96   A.    S.    124. 

As  to  right  of  appellate  court,  granting  new  trial,  to  limit  issues 
to   be   submitted   to  jury,    see   7   A.   C.    116. 


i?  958.  OX  JUDGMENT  ON  APPEAL,  REMITTITUR  MUST 
BE  CERTIFIED  TO  THE  CLERK  OF  THE  COURT  BELOW. 

When  judgment  is  rendered  upon  the  appeal,  it  must  be  cer- 
tified by  the  cleric  of  the  supreme  court  to  the  clerk  with 
whom  the  judgment-roll  is  filed,  or  the  order  appealed  from 
is  entered.  In  cases  of  appeal  from  the  judgment,  the  clerk 
with  whom  the  roll  is  filed  must  attach  the  certificate  to  the 
judgment-roll,  and  enter  a  minute  of  the  judgment  of  the 
supreme  court  on  the  docket,  against  the  original  entry. 
In  cases  of  appeal  from  an  order,  the  clerk  must  enter  at 
length  in  the  records  of  the  court  the  certificate  received, 
and  minute  against  the  entry  of  the  order  appealed  from,  a 
reference  to  the  certificate,  with  a  brief  statement  that  such 
order  has  l)een  affirmed,  reversed,  or  modified,  by  the  supreme 
court  on   appeal. 

HiMtory:  Enacted  March  11,  1872,  re-enactment  of  §  358  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see  history, 
§  5  ante. 
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See  Kerr's  Cyc.   C.   C.   P.   for  17  pars,   annotation. 

Code  section. — 60  C.  617,  619,  621  (cited);  74  C.  106,  107,  108.  1.5 
P.  448,  449  (construed  and  applied);  46  P.  169  (applied);  118  C. 
113,  114,  50  P.  375  (cited);  140  C.  190,  195,  196,  73  P.  816  (con- 
strued); 3  C.  A.   622,   624,   86  P.   908   (applied). 

Practice  Act  §  358.— 8  C.  517,  518  (cited);  12  C.  467,  468  (con- 
strued); 16  C.  403,  423  (cited);  74  C.  106,  108,  15  P.  448  (referred 
to). 

As  to  power  of  appellate  court  after  remittitur,  see  21  A.  D. 
118. 

§959.  PROVISIONS  OF  THIS  CHAPTER  NOT  APPLI- 
CABLE  TO  APPEALS  TO  SUPERIOR  COURTS.  The  provi- 
sions of  this  chapter  do  not  apply  to  appeals  to  superior 
courts. 

History:  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  7;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  174,  act  held  uncon- 
stitutional, see  history,   §  5  ante. 

58  C.  356  (cited);  119  C.  437,  439,  51  P.  626  (cited);  122  C.  573, 
576,  54  P.  899,  55  P.  419  (cited  by  mistake). 

As  to  appeals  to  superior  court,  see  Kerr's  Cyc.  C.  C.  P.  §§  974- 
980  and  notes. 
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CHAPTER    II. 

APPEALS  TO  SUPREME  COURT. 

[By  Act  March  26,  1880,  Chapter  II  is  declared  "amended." 
but  in  fact  repealed,  and  a  new  Chapter  II  substituted  therefor. 
See  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  14.] 

§  963.     When  an  appeal  may  be  taken. 

§  964.     Appeals;    in    what   cases    appealed    from    justices'    courts. 

§  965.     Appeals  by  executors  and  administrators. 

§  966.  Acts  of  executors  and  administrators,  where  appoint- 
ment vacated. 

§  967.      [No   such   section  was  provided.] 

is  968.      [No  such   section   was  provided.] 

§  969.     Who  may  take  appeal  from  probate  court  [repealed]. 

§  970.  Executors  and  administrators  not  required  to  give  un- 
dertaking- on   appeal    [repealed]. 

§  971.  Acts  of  acting-  administrator,  etc.,  not  invalidated  by 
reversal  of  order  appointing  him    [repealed]. 

§963.  WHEN  AN  APPEAL  MAY  BE  TAKEN.  An  appeal 
may  be  talcen  to  the  supreme  court,  from  a  superior  court,  in 
the  following  cases: 

1.  From  a  final  jod^nient  entered  in  an  action,  or  special 
proceeding,  commenced  in  a  superior  court,  or  brought  into 
a  superior  court,  from  another  court; 

2.  From   an   order   ^rantln^   or   refusing:   a    new   trial,   or 

granting  or  dissolving  an  injunction,  or  refusing  to  grant  or 
dissolve  an  injunction,  or  appointing  a  receiver,  or  dissolv- 
ing or  refusing  to  dissolve  an  attachment,  or  changing  or 
refusing  to  change  the  place  of  trial,  from  any  special  order 
made  after  final  judgment,  from  any  interlocutory  judgment, 
order,  or  decree  hereafter  made  or  entered  in  actions  to 
redeem  real  or  personal  property  from  a  mortgage  thereof. 
or  lien  thereon,  determining  such  right  to  redeem,  and  direct- 
ing an  accounting;  and  from  such  interlocutory  judgment  in 
actions  for  partition  as  determines  the  rights  and  interests 
of  the  respective  parties,  and  directs  partition  to  be  made; 
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3.  From  a  jiidgnieiit  or  order  granting  or  refusing  to  grant, 
revoking  or  refusing  to  revoke,  letters  testamentary,  or  of 

administration,  or  of  guardianship;  or  admitting  or  refusing 
to  admit  a  will  to  probate,  or  against  or  in  favor  of  the 
validity  of  a  will,  or  revoking  or  refusing  to  revoke  the 
probate  thereof;  or  against  or  in  favor  of  setting  apart  prop- 
erty, or  making  an  allowance  for  a  widow  or  child;  or  against 
or  in  favor  of  directing  the  partition,  sale,  or  conveyance  of 
real  property,  or  settling  an  account  of  an  executor,  admin- 
istrator, or  guardian;  or  refusing,  allowing,  or  directing  the 
distribution  or  partition  of  an  estate,  or  any  part  thereof,  or 
the  payment  of  a  debt,  claim,  or  legacy,  or  distributive  share; 
or  confirming  or  refusing  to  confirm  a  report  of  an  appraiser 
or  appraisers  setting  apart  a  homestead. 

History:  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §  347  Practice  Act  as  amended  in  1854  (Stats.  1854,  p.  84); 
repealed  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14; 
present  section  enacted  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  14;  amended  March  19,  1889,  Stats,  and  Amdts. 
1889,  p.  324;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  209;  Feb- 
ruary 14,  1899,  Stats,  and  Amdts.  1899,  p.  8;  February  28,  1901, 
Stats,  and  Amdts.  1900-1,  p.  85. 

See  Kerr's  Cyc.  C.   C.  P.  for  242   pars,   annotation. 

Code  section.— 45  C.  243,  245  (subd.  2  construed);  49  C.  152,  153 
(former  §  969  subd.  7  construed) ;  50  C.  293  (former  §  969  con- 
strued);  51  C.  563,  565  (former  §969  construed);  53  C.  24  (subd. 
2  construed);  54  C.  223,  228  (former  §969  construed);  55  C.  210. 
211  (former  §  969  construed) ;  55  C.  310,  311  (former  §  969  con- 
strued) ;  56  C.  10,  11  (construed) ;  56  C.  208,  209  (construed) :  56 
C.  407,  408,  409,  410  (former  §969  cited);  60  C.  232.  233  (construed): 
60  C.  412  (construed);  61  C.  160.  163  (former  §969  construed);  62 
C.  614,  616  (construed):  2  P.  889  (cited):  65  C.  187.  189.  3  P.  628, 
629  (applied);  65  C.  332,  333.  4  P.  109  (construed);  67  C.  457,  8 
P.  39  (subd.  3  construed);  68  C.  132,  133,  8  P.  691  (subd.  3  con- 
strued); 70  C.  147,  149,  11  P.  563  (subd.  3  construed);  71  C.  322, 
323,  12  P.  270.  271  (subd.  3  construed):  72  C.  487,  488,  489,  14  P. 
35,  36,  37  (construed);  73  C.  202,  203,  14  P.  677  (subd.  3  construed 
with  §1413  post);  74  C.  199,  205,  15  P.  753  (cited);  74  C.  217,  218, 
15  P.  746  (subd.  3  construed);  75  C.  419,  421,  17  P.  540  (applied); 
77  C.  646,  648,  18  P.  150,  20  P.  417,  418  (cited  in  dis.  op.);  78  C. 
34,  38,  12  A.  S.  17,  20  P.  147  (applied);  20  P.  712,  713  (construed 
with  §§  939,  1715— appeal  from  probate  order  must  be  taken  within 
60   days);    SO   C.   166,    170,    22   P.   86.   87    (subd.   3   cited);   82  C.    7,   10, 
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22  P.  9.38,  g.'JD  (subd.  3  construed);  82  C.  35,  22  P.  879  (construed): 
82  C.  160,  162,  22  P.  927,  928  (construed);  83  C.  322,  326,  17  A.  S. 
2.52,  23  P.  379,  380  (subd.  3  construed);  83  C.  619,  620.  24  P.  45, 
46  (subd.  3  construed);  84  C.  592,  598,  24  P.  310,  311  (construed); 
86  C.  58,  59,  24  P.  816,  817  (construed);  86  C.  552,  553.  21  A.  S. 
61,  25  P.  67  (applied);  88  C.  302,  313,  314,  315,  26  P.  178,  532,  533 
(former  §  969  cited) ;  90  C.  77.  78,  27  P.  lo8  (subd.  3  construed 
and  applied);  91  C.  355,  356,  27  P.  670,  671  (subds.  3  and  4  con- 
strued); 93  C.  411,  413,  28  P.  1041  (subd.  2  construed);  93  C.  647, 
651,  29  P.  254  (construed);  94  C.  352,  353,  29  P.  719  (subds.  2  and 
3  construed);  32  P.  241  (subd.  3  construed);  98  C.  603,  605,  33  P. 
451  (subd.  3  construed);  98  C.  636,  638,  639,  640,  33  P.  744  (con- 
strued); 99  C.  50,  33  P.  798  (applied  without  citation);  99  C.  265, 
269,  270.  33  P.  1103,  1104  (construed);  102  C.  656,  657,  36  P.  928 
(construed);  106  C.  427,  431,  39  P.  805  (subd.  3  cited);  109  C.  643, 
646,  42  P.  428  (cited);  110  C.  37,  40,  42  P.  457  (construed);  110  C. 
54,  57,  42  P.  471  (subd.  2  construed);  110  C.  563,  567,  42  P.  981 
(construed);  111  C.  206,  214,  52  A.  S.  167,  43  P.  607  (subd.  2  applied 
to  appeal  from  decree  of  partition) ;  111  C.  270,  271,  43  P.  754,  755 
(subd.  3  construed);  112  C.  101,  118,  53  A.  S.  165,  44  P.  345.  32  L. 
82  (construed);  116  C.  71,  72,  47  P.  872  (construed);  117  C.  505. 
507,  49  P.  456  (subd.  3  cited);  118  C.  255,  256,  50  P.  393  (subds.  2 
and  3  construed);  119  C.  437,  439,  440,  51  P.  626  (cited);  119 
C.  579,  582.  51  P.  851  (referred  to);  120  C.  695,  697,  .53  P.  357 
(construed);  121  C.  378,  379,  53  P.  818  (subd.  3  construed):  121 
C.  391,  393,  53  P.  810  (construed);  54  P.  826  (subd.  2  construed); 
122  C.  94,  96,  68  A.  S.  25,  54  P.  529  (construed);  122  C.  533.  534,  55 
P.  327  (construed);  125  C.  240,  241,  57  P.  986.  987  (construed  with 
§§663,  and  6631^  ante);  127  C.  417,  419.  59  P.  789  (erroneously  cited 
as  §939):  127  C.  417,  419,  59  P.  789  (erroneously  cited  as  §1068); 
128  C.  311,  312,  60  P.  931  (subd.  3  construed)  130  C.  342,  344  (errone- 
ously cited  for  §1963,  correct  citation  62  P.  561,  562);  130  C.  505. 
509,  62  P.  825  (referred  to);  131  C.  426,  429,  63  P.  731  (subd.  3 
cited):  131  C.  610,  612,  63  P.  912  (applied):  133  C.  321,  322,  65  P. 
742.  1039  (subd.  3  construed):  133  C.  584,  588,  6.5-  P.  1081  (subd. 
1  construed);  134  C.  121,  122,  66  P.  198,  199  (subd.  2  construed): 
135  C.  12,  14,  66  P.  846  (construed);  135  C.  130.  132,  67  P.  61  (con- 
strued); 136  C.  675.  676.  69  P.  497  (subd.  2  construed):  137  C. 
51,  56,  69  P.  847  (subd.  2  construed):  138  C.  194,  195,  196.  71  P. 
171  (subd.  3  construed):  140  C.  356,  73  P.  1064  (erroneously  cited 
as  §936);  110  C.  461,  467,  74  P.  7  (subd.  3  construed):  140  C.  513, 
514,  74  P.  13  (sulKl.  3  applied):  142  ('.  628,  629.  76  P.  3S3,  384 
(subd.  3  construed):  142  C.  681,  6S2,  100  A.  S.  154.  76  P.  659  (con- 
strued); 145  C.  82,  87,  78  P.  340  (subd.  3  applied):  145  C.  559, 
561,  562,  79  P.  428  (subd.  3  construed);  146  C.  31,  32,  79  P.  512 
(subd.  2  cited);  147  C.  124,  12S.  109  A.  S.  118,  81  P.  546  (subd. 
3    applied):    147    C.    355,    357,    81    P.    1014    (construed);    117    (\    725, 
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736,  82  P.  384  (construction  and  effect  of  amendment):  148  C. 
233,  236,  113  A.  S.  231,  82  P.  962  (subd.  3  construed);  150  C.  147, 
152,  88  P.  715  (what  is  not  an  order  granting  an  injunction  nor 
an  order  appointing  a  receiver);  151  C.  318,  323,  86  P.  183,  90  P. 
711  (order  appointing  administrator  is  appealable);  152  C.  249,  255, 
92  P.  486,  1027  .(referred  to);  152  C.  573,  574,  93  P.  283  (subd.  3 — 
creditor  may  appeal  from  order  of  family  allowance) ;  1  C.  A.  657, 
658,  82  P.  1066  (probate  orders,  appealable  and  non-appealable) ;  2 
C.  A.  342,  344,  83  P.  815  (construction  of  subd.  3);  3  C.  A.  44.  46, 
47,  84  P.  214  (construed);  3  C.  A.  626.  630,  631,  86  P.  904  (con- 
struction of  subd.   1);   4  C.   A.   701,   703,   89   P.   137    (cited). 

Practice  Act  §  347. — 7  C.  253  (applied  to  order  refusing  to  dis- 
solve injunction);  9  C.  18,  19  (cited);  17  C.  517  (construed);  24 
C.  334,  337  (construed);  24  C.  447,  448  (construed);  28  C.  320,  321 
(referred  to);  31  C.  207,  208  (construed);  31  C.  365,  367  (con- 
strued); 33  C.  385,  390,  391,  392  (construed);  35  C.  289,  290  (cited); 
35  C.  549,  553  (construed);  37  C.  15,  23,  99  A.  D.  237  (construed); 
42  C.  110,  114  (construed);  42  C.  387,  390  (construed);  64  C.  529, 
623,  2  P.   418   (order  appointing  receiver  is  appealable). 

Probate  Act  §297. — 45  C.  257,  259  (construed):  45  C.  259,  260 
(non-appealable  order). 

As  to  appealable  and  non-appealable  probate  orders,  see 
•2  Cliiirch'.s   New  Probate   Law   and   Practice,   pp.    1780,    1783. 

As  to  appeal  from  findings  on  motion  to  set  aside  judgment 
for  surprise,  mistake,  or  excusable  neglect,  see  58  A.  D.  394. 

As  to  appeals  from  interlocutory  decrees  in  partition  pro- 
ceedings,   see    40    A.    D.    122. 

As  to  appeals  in   drainage   proceedings,  see   10  L.   288. 

As  to  appeal  raising  academic  question  only,  see  Kerr's  Cyc. 
C.    C.    P.    §  936   and   note. 

As  to  appealable  orders  and  judgments,  see  20  A.  S.   173. 

As  to  relief  from  order  entered  through  accident,  inadver- 
tence, surprise,  or  excusable  neglect,  see  Kerr's  Cyc.  C.  C.  P. 
§  473   and   note.. 

As  to  review  of  judgments  by  consent,  see  Kerr's  Cyc.  C.  C. 
P.    §  936    and    note. 

As  to  review  of  satisfied  judgment,  see  Kerr's  Cyc.  C.  C.  P. 
§  936    and    note. 

As  to  what  are  appealable  orders,  see  Kerr's  Cyc.  C.  C.  P. 
§  939. 

§964.  APPEALS;  IN  WHAT  CASES  APPEALED  FROM 
JUSTICES'  COURTS.  The  foregoing  section  does  not  apply 
in  cases  appealed  from  justices',  police,  or  other  inferior 
courts,  except  cases  of  forcible  entry  and  detainer,  and  cases 
involving    the    title   or   possession   of    real    property,    or    the 
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legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine, 
or  in  which  the  demand,  exclusive  of  interest,  or  the  value 
of  the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

IliNlory:  Enacted  March  26,  1880,  Code  Anidts.  1880  (C.  C.  P. 
pt.),  p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history,  §  5  ante. 

58  C.  356  (cited);  110  C.  37,  Id,  42  P.  457  (applied);  11!)  C. 
437,  439,  51   P.   626    (applied). 

As  to  appeals  to  superior  court,  sec  Kerr's  C.vc.  C.  C.  P.  S  947 
et  se(|.    and   notes. 

§965.  APPEALS  BY  EXECUTORS  AND  ADMINISTBA- 
TOKS.  When  an  executor,  administrator,  or  guardian,  who 
has  given  an  official  bond,  appeals  from  a  judgment  or  order 
of  the  superior  court  made  in  the  proceedings  had  upon  the 
estate  of  which  he  is  executor,  administrator,  or  guardian, 
his  official  bond  shall  stand  in  the  place  of  an  undertaking 
on  appeal;  and  the  sureties  thereon  shall  be  liable  as  on 
such  undertaking. 

HiMtory:  Enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see 
history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

61  C.  160  (former  §  970  construed);  80  C.  62,  63,  22  P.  85  (con- 
strued); 88  C.  480,  481,  26  P.  505  (construed);  89  C.  15  1,  155, 
26  P.  650  (con.strued);  102  C.  656,  657,  36  P.  928.  ( rnn.st  iiicd ) : 
127   C.    450,   451,   59   P.   783    (construed). 

As  to  right  of  appeal  by  executor  or  luhnini.sti'ator,  sec  - 
('lnir«'U'M   Now   I'rolmte   I.iiw  iiiitl   I'riiotice,  p.    1779. 

§})(>«.  A(  TS  OF  EXECUTORS  A\0  ADiMIMSTRATORS, 
WHERE  APPOI>TME\T  VA(  ATEI).  When  the  jud.i^ment  or 
order  appointing  an  executor,  or  administrator,  or  guardian, 
is  reversed  on  appeal,  for  error,  and  not  for  want  of  juris- 
diction of  the  court,  all  lawful  acts  in  administration  upon 
the  estate  performed  l)y  such  executor,  or  administrator,  or 
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guardian,  if  he  have  qualified,  are  as  valid  as  if  such  judg- 
ment or  order  had  been  affirmed. 

Hisiory:  Original  section  enacted  March  11,  1872,  founded 
upon  §  359  Practice  Act  as  amended  1853  (Stats.  1853,  p.  277), 
1854  (Stats.  1854,  pp-  65,  73),  and  1866  (Stats.  1865-6,  p.  846); 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  340;  repealed 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p,  14;  present 
section  enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  15;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  174,  act  held  unconstitutional,  see  history, 
S  5    ante. 

I'rac-tiee  Act   §359. — 42  C.  35,   51,  60,  72    (referred  to). 

As  to  appeal  from  appointment  of  executor,  etc.,  see  Kerr's 
Oyc.   C.    C.   P.    §  693    subd.    3   and   note. 

As  to  restitution  on  reversal,  see  Kerr's  Cyc.  C  C.  P.  §  957 
and   note. 

§§  967,  968.     [No  such  sections  vv^ere  provided.] 

§969.  WHO  MAY  TAKE  APPEAL  FKOM  PROBATE 
COUET.     [Repealed.] 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  341;  March  9,  1878,  Code  Amdts.  1877-8, 
p.  104;  repealed  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    64. 

See  Kerr's  Cyc  C.  C.  P.  for  8  pars,  annotation. 

50  C.  293,  294  (applied);  51  C.  563,  565  (cited);  54  C.  223,  228 
(applied);  55  C.  210,  211  (applied);  55  C.  310,  311  (cited);  56  C. 
407,  408,  409,  410  (applied);  61  C.  160,  163  (applied);  88  C.  302. 
314,  315,  26  P.  178,  532,  533  (construed):  1  C.  D.  175,  181,  81  P. 
972,    975    (erroneously    cited   as    §1254). 

As  to  appealable  and  non-appealable  orders  in  probate  pro- 
ceedings, see  Kerr's  Cyc.  C.   C.   P.   §  963   and   noU\ 


S970.    EXECUTOKS    AND    ADMINISTRATORS    NOT    RE- 
QUIRED TO  GIVE  UNDERTAKING  ON  APPEAL.   [Repealed] 

History:    Enacted    March    11,    1872;    repealed    April    15,    1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64. 

61    C.    160,    163    (cited). 
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§971.  ACTS  OF  ACTING  ADMIMSTKATOK,  ETC.,  NOT 
INVALIDATED  BY  REVERSAL  OF  ORDER  APPOINTING 
UIM.     [Repealed.] 

Hi»4(ury:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  341;  repealed  March  26,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  14,  and  by  Act  April  15,  1880,  Code  Amdts. 
1880   (C.  C.  P.  pt.),  p.  04. 


CHAPTER    III. 

APPPEALS  TO  SUPERIOR  COURTS. 

[By  Act  March  26,  1880,  Chapter  III  is  declared  "amended," 
hut  in  fact  repealed,  and  a  new  Chapter  III  substituted  therefor. 
See  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  14.] 

§  974.  Appeal  from  judgment  of  justices'  or  police  court. 

§  975.  Appeal  on  questions  of  law,  statement. 

§  976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

§  977.  Transmission  of  papers  to  appellate  court. 

S  978.  Undertaking-  on   appeal. 

§  978a.  Time   of   tiling  appeal,  exceptions   to   sureties. 

§  979.  Stay   of  proceedings   on    filing   undertaking. 

§  980.  Powers  of  superior  court  on  appeal. 

§974.  APPEAL  FR03I  JUDGMENT  OF  JUSTICES'  OR 
POLICE  COURT.  Any  party  dissatisfied  with  a  judgment  ren- 
dered in  a  civil  action  in  a  police  or  justice's  court,  may 
appeal  therefrom  to  the  superior  court  of  the  county,  at  any 
time  within  thirty  days  after  the  rendition  of  the  judgment. 
The  appeal  is  taken  by  filing  a  notice  of  appeal  with  the 
justice  or  judge,  and  serving  a  copy  on  the  adverse  party. 
The  notice  must  state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and  if  from  a  part,  what 
part,  and  whether  the  appeal  is  taken  on  questions  of  law 
or  fact,  or  both. 

HiHtory:  Original  section  enacted  March  11,  1872,  substantial 
re-enactment  of  §  624  Practice  Act  as  amended  1853  (Stats.  1853, 
p.  280).  and  1854  (Stats.  1854,  pp.  70,  73,  84);  repealed  March  26. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  present  section 
enacted  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p  15; 
Kerr's  C.  C.  P.— 48  '''SS 
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repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  175,  act  held  unconstitutional,  see  history,  §  5 
ante. 

See   Kerr's  Cyi-.   C.  C.   P.   for  36  pars,  annotation. 

Code  section. — 50  C.  509,  510  (cited):  58  C.  177,  178  (con- 
strued); 60  C.  301,  303  (construed);  68  C.  24,  25,  8  P.  509  (con- 
strued); 70  C.  527,  528,  11  P.  665,  666  (construed);  71  C.  550,  551, 
12  P.  672,  673  (construed);  72  C.  37,  38,  13  P.  72  (construed): 
79  C.  103,  104,  21  P.  609  (construed);  86  C.  74,  75,  24  P.  845 
(construed);  88  C.  462,  465,  466  (applied),  26  P.  354  (miscited 
as  §694);  90  C.  368,  371,  27  P.  296,  297  (construed);  102  C.  177, 
180,  36  P.  421  (cited  in  dis.  op.);  119  C.  437,  439,  440,  51  P.  626 
(construed);  1  C.  A.  130,  133,  81  P.  1033  (appellant  has  30  days 
within  which  to  perfect  appeal);  2  C.  A.  1,  2,  82  P.  1119  (cited): 
5  C.  A.  762,  764,  91  P.  405  (construed  with  §  978 — Necessity  of 
flling  undertaking  in  time — failure  of  sureties  to  justify,  effect 
of). 

Practice   Act    §624. — 9   C.    571,    572,    573    (cited). 

§975.    APPEAL  0>   QUESTIONS  OF  LAW,  STATEMENT. 

When  a  party  appeals  to  the  superior  court  on  questions  of 
law  alone,  he  must,  within  ten  days  from  the  rendition  of 
judgment,  [1]  prepare  a  statement  of  the  case  and  [2]  file 
the  same  with  the  justice  or  judge.  The  statement  must  con- 
tain [1]  the  grounds  upon  which  the  party  intends  to  rely 
on  the  appeal,  and  [2]  so  much  of  the  evidence  as  may  be 
necessary  to  explain  the  grounds,  and  no  more.  Within  ten 
days  after  he  receives  notice  that  the  statement  is  filed,  the 
adverse  party,  if  dissatisfied  with  the  same,  may  file  amend- 
ments. The  proposed  statement  and  amendments  must  be 
settled  by  the  justice  or  judge,  and  if  no  amendment  be 
filed,  the  original  statement  stands  as  adopted.  The  state- 
ment thus  adopted,  or  as  settled  by  the  justice  or  judge,  with 
a  copy  of  the  docket  of  the  justice  or  judge,  and  all  motions 
filed  with  him  by  the  parties  during  the  trial,  and  the  notice 
of  appeal,  maj^  be  used  on  the  hearing  of  the  appeal  before 
the  superior  court. 

History:  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §  625  Act  of  1854  (Stats.  1854,  p.  84)  as  amended  1855 
(Stats.  1855,  p.  198);  repealed  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  14;  present  section  enacted  March  26,  1880,  Code 
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Amdts.  1880  (C.  C.  P.  pt.),  P  16;  repealed  by  Code  Commission. 
Act  March  8,  1901,  Stats  and  Amdts.  1900-1,  p.  175,  act  held  un- 
constitutional, see  history,   §  5  ante. 

Sec    Kerr's   Cyc.   C.    C.    P.   for    5    pars,   annotation. 

Code  section. — 59  C.  471.  474  (construed);  63  C.  435  (referred 
to);  (C.  Feb.  23,  1887),  13  P.  166  (construed);  103  C.  132,  139, 
37  P.  196  (cited);  124  C.  468,  470,  57  P.  379  (cited):  (C.  Oct. 
17.    1905),   82   P.   1119    (cited). 

Prnetiee  Act  §625. — 8  C.  517,  518  (cited);  9  C.  571,  572,  573 
(cited);    19   C.    77,   80    (cited). 

As  to  settlement  of  statement  on  appeal,  see  Kerr's  Cyc. 
C.    C.    P.    §§650,   950    and   notes:    also   ante    §950,    note. 

§97fi.  APPEAL  0>  QIESTIOAS  OF  FACT,  OR  LAW  AND 
F.\C"T.  When  a  party  appeals  to  the  superior  court  on  ques- 
tions of  fact,  or  on  questions  of  both  law  and  fact,  no  state- 
ment need  be  made,  but  the  action  must  be  tried  anew  in 
the  superior  court. 

HlNtory:  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §  626  Practice  Act  as  amended  1853  (Stats.  1853,  p.  280) 
and  1854  (Stats.  1854,  pp.-  70,  73,  84);  repealed  March  26,  1880, 
Code  Amdts.  1880  ((J.  C.  P.  pt.),  p.  14;  present  section  enacted 
March  26.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p  16;  repealed 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  175,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.   P.   for   12  pars,  annotation. 

Cotle  neotion. — 59  C.  471.  474  (cited);  B5  ('.  494.  1  I'.  492  (ap- 
plied): 68  C.  245,  246,  9  P.  109,  10  P.  416  (applied):  11  P.  128 
(Cited);  106  C.  589,  593,  39  P.  936  (construed):  124  C.  468.  469, 
57  P.  379  (cited);  131  C.  215,  218,  63  P.  346  (cited);  132  C.  700, 
701,  64  P.  1090  (cited):  1  C.  A.  130,  131,  133.  135.  81  P.  1033 
(construed — purpose  of  section);  2  C.  A.  529,  530,  84  P.  54 
(construed). 

Practice  Act   §  «2«. — 8  C.   517,   518    (cited). 

As  to  conduct  of  trial,  see  Kerr's  Cyc.  C.  C.   P.   §  680  and   note. 

S977.  TRANSMISSION  OF  PAPERS  TO  APPELLATE 
COURT.  I^pon  receiving  [1]  the  notice  of  appeal,  and  [2]  on 
payment  of  the  fees  of  the  justice  or  judge,  [a]  payable  on 
appeal  and  [b]  not  included  in  the  judgment,  and  [3]  filing 
and  undertaking  as  required  in  the  next  section,  and  [4]  after 
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settlement  or  [5]  adoption  of  statement,  if  any,  the  justice  or 
judge  must,  wittiin  five  days,  [1]  transmit  to  tlie  clerk  of  the 
superior  court,  if  the  appeal  be  on  questions  of  law  alone, 
[2]  a  certified  copy  of  his  docket,  [3]  the  statement  as  ad- 
mitted or  as  settled,  [4]  the  notice  of  appeal,  and  [5]  the 
undertaking  filed;  or,  if  the  appeal  be  on  questions  of  fact,  or 
both  law  and  fact,  [6]  a  certified  copy  of  his  docket,  [7]  the 
pleadings,  [8]  all  notices,  [9]  motions,  and  [10]  all  other 
papers  filed  in  the  cause,  the  [11]  notice  of  appeal,  and 
[12]  the  undertaking  filed;  and  the  justice  or  judge  may  be 
compelled  by  the  superior  court,  by  an  order  entered  upon 
motion,  to  transmit  such  papers,  and.  may  be  fined  for  neglect 
or  refusal  to  transmit  the  same.  A  certified  copy  of  such 
order  may  be  served  on  the  justice  or  .iudge  by  the  party  or 
his  attorney.  In  the  superior  court,  either  party  may  have 
the  benefit  of  all  legal  objections  made  in  the  justice's  or 
police    court. 

History:  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §  627  Practice  Act  as  amended  1853  (Stats.  1853,  p.  280), 
1854  (Stats.  1854,  pp.  70,  73,  84),  and  .1855  (Stats.  1855,  p.  198); 
repealed  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  P-  14; 
present  section  enacted  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  16;  amended  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.  210;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  175,  act  held  xmconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.   C.  P.  for  7  pars,   annotation. 

Code  section. — 59  C.  471,  474  (cited);  4  P.  961,  962  (referred 
to);  86  C  431,  432,  25  P.  10  (cited):  102  C.  177,  178.  179,  ISO. 
36  P.  421  (construed  with  respect  to  payment  of  fees)  181 
(erroneously  cited  in  dis.  op.  as  §  967)  36  P.  421,  422  (correct 
citation);   124  C.  468,  469,  57  P.  379    (cited). 

Practice  Act  §627. — 5  C.  89,  90  (applied);  8  C.  517,  518  (cited); 
9  C.  17,  18  (applied);  9  C.  571,  572,  573  (construed);  25  C.  203. 
211  (cited);  102  C.  177,  181,  36  P.  421  (referred  to  as  misquoted 
by   court). 

§978.  UNDERTAKING  ON  APPEAL.  An  appeal  from  a 
justice's  or  police  court  is  not  effectual  for  any  purpose,  un- 
less an  undertaking  be  filed  with  two  or  more  sureties  in  the 
sum  of  one  hundred  dollars  for  the  payment  of  the  costs  on 
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the  appeal;  or,  if  a  stay  of  proceedings  be  claimed,  iu  a  sum 
equal  to  twice  the  amount  of  the  judgment,  including  costs, 
when  the  judgment  is  for  the  payment  of  money;  or  twice 
the  value  of  property,  including  costs,  when  the  judgment 
is  for  the  recovery  of  specific  personal  property,  and  must 
be  conditioned,  when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment  ap- 
pealed from,  and  all  costs,  if  the  appeal  be  withdrawn  or 
dismissed,  or  the  amount  of  any  judgment  and  all  costs  thai 
may  be  recovered  against  him  in  the  action  in  the  superior 
court.  When  the  action  is  for  the  recovery  of  or  to  enforce 
or  foreclose  a  lien  on  specific  personal  property,  the  under- 
taking must  be  conditioned  that  the  appellant  will  pay  the 
judgment  and  costs  appealed  from,  and  obey  the  order  of 
the  court  made  therein,  if  the  appeal  be  withdrawn  or  dis- 
missed, or  any  judgment  and  costs  that  may  be  recovered 
against  him  in  said  action  in  the  superior  court,  and  will 
obey  any  order  made  by  the  court  therein.  When  the  judg- 
ment appealed  from  directs  the  delivery  of  possession  of 
real  property,  the  execution  of  the  same  cannot  be  stayed 
unless  a  written  undertaken  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  effect  that  dur- 
ing the  possession  of  such  property  by  the  appellant,  he 
will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or  the 
judgment  affirmed,  or  judgment  be  recovered  against  liini  in 
the  action  in  the  superior  court,  he  will  pay  the  value  of 
the  use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof;  or  that  lie 
will  pay  any  judgment  and  costs  that  may  be  recovered 
against  him  in  said  action  in  the  superior  court,  not  exceed- 
ing a  sum  to  be  fixed  by  the  justice  of  the  court  from  which 
the  appeal  is  taken,  and  which  sum  must  be  specified  in  the 
undertaking.  A  deposit  of  the  amount  of  the  judgment,  in- 
cluding all  costs  appealed  from  or  of  the  value  of  the  prop- 
erty, including  all  costs  in  actions  for  the  recovery  of  specific 
personal  property,  with  the  justice  or  judge,  is  equivalent 
to    the    filing    of    the    undertaking,    and    in    such    cases,    the 
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Justice  or  judge  must  transmit  the  money  to  the  clerk  of  the 
superior  court,  to  be  by  him  paid  out  on  the  order  of  the 
court. 

History:  Original  section  enacted  March  11,  1872,  substan- 
tial re-enactment  of  §  628  Practice  Act  as  amended  1853  (Stats. 
1853.  p.  280),  1854  (Stats.  1854,  pp.  70,  73,  84),  1855  (Stats.  1855, 
p.  198),  and  1860  (Stats.  1860,  p.  305);  repealed  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt. ),  p.  14;  present  section  enacted 
March  26,  1880  (C.  C.  P.  pt.),  p.  16;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  175, 
act  held  unconstitutional,  see  history,  §  5  ante;  amended  April 
22,   1909,  Stats,  and  Amdts.   1909,  ch.   694. 

Tlie  word  "undertaken"  in  the  original  bill  was  obviously 
meant  for  "  undertaking."  A  portion  only  of  the  original  sec- 
tion was  amended  and  re-enacted  in  this  section;  the  remain- 
der of  the  section  was  stricken  out  and  re-enacted  as  §  978a, 
which   see. 

See  Kerr's  Cyc.  C.  C.   P.  for   26   pars,  annotation. 

Code  section. — 47  C.  604,  606  (construed);  56  C.  83  (con- 
strued); 58  C.  177,  178  (construed);  61  C.  337,  338  (construed): 
67  C.  69,  7  P.  121  (deposit  is  equivalent  to  undertaking):  67  C. 
115,  7  P.  200  (applied):  68  C.  24,  25,  8  P.  509  (construed):  10 
P.  514  (construed);  71  C.  550.  551.  12  P.  672,  673  (construed): 
86  C.  74,  75,  76,  24  P.  845  (construed);  88  C.  462,  465,  466,  26 
P.  354  (construed):  90  C.  368,  370,  372,  27  P.  296  (construed); 
31  P.  562  (cited);  98  C.  42,  43,  32  P.  700  (cited);  102  C.  177, 
180,  36  P.  421  (cited  in  dis.  op.);  106  C.  43,  48,  39  P.  211  (cited); 
113  C.  440,  442,  45  P.  808  (construed):  147  C.  172.  173,  174,  81 
P.  401  (construed  with  §926);  148  C.  741,  742,  743,  83  P.  1074 
(construed  as  amended  in  1880);  151  C.  589.  590,  592,  91  P.  505 
(sufficiency  of  undertaking  on  appeal  from  a  money  judgment): 
2  C.  A.  1,  3,  82  P.  1119  (cited):  5  C.  A-  762.  764.  91  P.  403 
(construed  with  §  974 — Necessity  of  filing  undertaking  in  time — 
failure   of   sureties   to   justify,    effect   of). 

Practice  Act  «  «3.S. — 9  C.  571,  572,  573  (cited):  32  C.  49,  50 
(cited). 

As  to  justification  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  948 
and   note. 

As  to  undertaking  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  941 
and   note. 

Same — Justification  of  sureties. — See  Kerr's  Cyc.  C.  C.  P.  §  9  48 
and    note. 

Same — Qualification  of  sureties. — See  Kerr's  Cyc.  C.  C.  P. 
§  1057    and    note. 
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§978a.  TIME  OF  FILLXG  APPEAL.  EXCEPTIONS  TO 
SUKETIES.  The  undertaking  on  appeal  must  be  filed  within 
five  days  after  the  filing  of  the  notice  of  appeal  and  notice  of 
the  filing  of  the  undertaking  must  be  given  to  the  respondent. 
The  adverse  party  may  except  to  the  sufficiency  of  the  sure- 
ties within  five  days  after  the  filing  of  the  undertaking,  and 
unless  they  or  other  sureties  justify  before  the  justice  or 
judge  within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  appeal 
must  be  regarded  as  if  no  such  undertaking  had  been  given. 

History:  Enacted  April  Tl,  1909,  Stats,  and  Amdts.  1909,  ch. 
r.itr..      See   history    §  978   ante. 

§  979.     STAY  OF  PR0CEE1)I\GS  ON  FILING  INDERTAK- 

ING.  If  an  execution  be  issued  on  the  filing  of  the  under- 
taking staying  proceedings,  the  justice  or  judge  must,  by 
order,  direct  the  officer  to  stay  all  proceedings  on  the  same. 
Such  officer  must,  upon  payment  of  his  fees  for  services  ren- 
dered on  the  execution,  thereupon  relinquish  all  property 
levied  upon  and  deliver  the  same  to  the  judgment  debtor, 
together  with  all  moneys  collected  from  sales  or  otherwise. 
If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the 
property  or  proceeds  thereof  as  may  be  necessary  to  pay  the 
same. 

HUtory:  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §  629  Practice  Act;  repealed  March  26,  1880,  Code 
Amdts.  1880  (C.  C.  P  pt.),  p.  14;  present  section  enacted  March 
26,   1880,  Code  Amdts.  1880    (C.  C.  P.  pt.),  p.  17. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

."ie  C.  83,  84  (cited);  58  C.  177,  179  (cited);  90  C.  368,  370.  372. 
27  P.  296,  297,  298  (cited);  98  C.  42,  44,  32  P.  700  (cited):  136 
C.    182,    184,    68   P.    .599    (cited). 

§980.     POWERS    OF    SUPERIOR    COURT    ON    APPEAL. 

Upon  an  appeal  heard  upon  a  statement  of  the  case,  the 
superior  court  may  review  all  orders  affecting  the  judgment 
appealed  from,  and  may  set  aside,  or  confirm,  or  modify  any 
or  all  of  the  pi'oceedings  subsequont  to  and  dependent  upon 
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such  judgment,  and  may,  if  necessary  or  proper,  order  a  new 
trial. 

When  tbe  jictioii  is  tried  anew,  on  appeal,  the  trial  must  be 
conducted  in  all  respects  as  other  trials  in  the  superior  court. 
The  provisions  of  this  code  as  to  changing  the  place  of  trial, 
and  all  the  provisions  as  to  trials  in  the  superior  court,  are 
applicable  to  trials  on  appeal  in  the  superior  court. 

For  a  failure  to  prosecute  an  appeal,  or  unnecessary  delay 
In  bringing  it  to  a  bearing,  the  superior  court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if  it 
appear  to  su-ch  court  that  the  appeal  was  made  solely  for 
delay,  it  may  add  to  the  costs  such  damages  as  may  be  just, 
not  exceeding  twenty-five  per  cent  of  the  judgment  appealed 
from. 

Judgments  rendered  in  the  superior  court  on  appeal  shall 
have  the  same  force  and  effect  and  may  be  enforced  in  the 
same  manner  as  judgments  in  actions  commenced  in  the 
superior    court. 

History;  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §367  Practice  Act  as  amended  1S54  (Stats.  1854,  pp. 
66,  84);  repealed  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  14;  present  section  enacted  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  17. 

See  Kerr's  Cyc.   C.   C   P.   for   22   pars,   annotation. 

Code  section.— 50  C.  509,  510  (cited);  59  C.  471,  475  (con- 
strued); 65  C.  42,  45,  2  P.  730,  732  (cited);  65  C.  494,  4  P.  492 
(construed);  (C.  Oct.  31,  1884),  4  P.  961  (construed);  66  C.  387, 
388,  5  P.  675  (applied);  (C.  March  '9,  1886),  10  P.  122  (referred 
to);  (C.  May  21,  1886),  11  P.  128  (cited);  71  C.  555,  557,  12  P. 
677  (construed);  71  C.  582,  12  P.  685  (construed);  77  C.  305, 
307,  19  P.  481,  482  (construed);  84  C.  7,  9,  24  P.  147,  148  (re- 
ferred to);  86  C.  431,  432,  25  P.  10  (applied);  94  C.  354,  356,  29 
P.  716  (construed);  119  C.  437,  441,  51  P.  626  (cited);  124  C.  468, 
470,  473,  57  P.  379  (construed),  2  C.  A.  529,  530  (erroneously 
cited  as   §  908);    84  P.   54. 

Practice  Act  §367. — 8  C.  517,  518  (construed);  9  C.  571,  572, 
573    (cited);    40   C.   642,    647    (construed). 

As  to  amendments,  see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 
As  to  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  656  et  seq.  and  notes. 
As  to  trial   de  novo,  see  Kerr's  Cyc.  C.  C.   P.   §  976  and  note. 
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CHAPTERS   IV  AND  V. 

[These  chapters  of  this  title  and  part,  including  original 
§§  969  to  980,  both  inclusive,  regulating  appeals  from  probate 
courts  and  from  county  courts,  were  repealed  by  act  adopted 
April    15,  1880,  Code  Amdts.   1880    (C.   C.   P.   pt.).   p.   64.] 


/ 


TITLE  XIV. 
OF  MISCELLANEOUS  PROVISIONS. 


Chapter  I.  Proceedings  Against  Joint  Debtors,  §§  989-994. 

11.  Offer  of  the  Defendant  to  Compromise,  §  997. 

III.  Inspection  of  Writings,  §  1000. 

IV.  Motions  and  Orders,  §§  1003-1007. 

V.  Notices,  and   Filing  and  Service   of   Papers,   §§  1010- 

1019. 

VL  Of  Costs,  §§  1021-1039. 

VII.  General   Provisions,   §§1045-1059. 


CHAPTER    I. 

PROCEEDINGS   AGAINST   JOINT   DEBTORS. 

§  989.  Parties   not   summoned   in   action    on    joint    contract    may 

be  summoned  after  judgment. 

§  990.  Summons  in  that  case,  what  to  contain,  and  how  served. 

§  991.  Affidavit  to  accompany  summons. 

§  992.  Answer,  when  filed  and  what  to  contain. 

§  993.  What  constitute  the  pleadings  in  the  case. 

§  994.  Issues,  how  tried.     Verdict,  what  to  be. 

8  98».     PARTIES  NOT  SUMMONED  IN  ACTION  ON  JOINT 
CONTRACT    MAY    RE     SUMMONED     AFTER    JUD(JMENT. 

When  a  judgment  is  recovered  agiiinst  one  or  more  of  several 
persons,  jointly  indebted  upon  an  obligation,  by  proceeding 
as  provided  in  section  four  hundred  and  fourteen,  those  who 
were  not  originally   served  with   the  summons,  and  did   not 
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appear  to  the  action,  may  be  summoned  to  show  cause  why 
they  should  not  be  bound  by  the  judgment,  in  the  same 
manner  as  though  they  had  been  originally  served  with  the 
summons. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  368  Prac- 
tice Act. 

See   Kerr's  Cyc.   C.   C.   P.   for   14   pars,   annotation. 

Code  section. — 67  C.  26,  6  P.  875  (construed);  69  C.  456,  458, 
10  P.  785  (referred  to);  69  C.  616,  621,  11  P.  456,  459  (referred 
to);  70  C.  108,  114,  9  P.  180,  11  P.  599  (referred  to);  140  C. 
548,   550,  74  P.   37,  38    (construed). 

Practice  Act    §  3G8. — 39    C.    93,   98    (construed). 

As  to  attacliment  against  joint  debtors,  see  5  Cent.  Dig.  col. 
246,    §  51;    col.    494,    §  279. 

As  to  contribution  between  joint  debtors,  see  11  Cent.  Dig. 
col.   2181,   §§  1-22. 

As  to  cognate  provisions  of  this  code,  see  Kerr's  Cyc.  C.  C. 
P.   §§  383,   414,  579  and  notes. 

As  to  complaint,  see  Kerr's  Cyc.  C.   C.  P.   §  426  and  note. 

As  to  effect  on  judgment  against  partnership  or  joint  debtors 
of  service   on   one,  see   44   A.   D.    570. 

As  to  form  of  civil  actions,  see  Kerr's  Cyc.  C.  C.  P.  §  307  et 
seq.  and  notes. 

As  to  judgment  against  one  party  leaving  action  to  proceed 
as  to  others,  see  Kerr's  Cyc.  C.  C.  P.  §  579  and  note. 

As  to  plaintiff  suing  in  one  action  different  parties  to  com- 
mercial paper  or  insurance  policies,  see  Kerr's  Cyc.  C.  C.  P. 
§  383    and    note. 

As  to  proceedings  where  there  are  several  defendants,  and 
part  only  are  served,  see  Kerr's  Cyc.   C.   C.  P.   §  414  and   note. 

As  to  release  of  one  joint  debtor  not  dlscliarging  others,  see 
Kerr's   Cyc.   C.   C.   §  1543   and  notes. 

As  to  suing  associates  by  name  of  association,  see  Kerr's 
Cyc.   C.   C.   P.    §  388   and   note. 

As  to  summons  served  on  one  defendant  only  where  there 
are  several,  and  plaintiff's  right  to  proceed  against  him  alone, 
see  Kerr's  Cyc.   C.  C.   P.   §  414  and  note. 

§990.  SUMMONS  IX  THAT  CASE,  WHAT  TO  CONTAIN, 
AND  HOW  SERVED.  The  summons,  as  provided  in  the  last 
section,  must  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  why  he  should  not  be  bound  by  it, 
and   must   be    served   in   the   same   manner,    and    returnable 
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within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint. 

History:  Enacted  ISIarcli  11,  1872,  re-enactment  of  §369  Prac- 
tice Act. 

.140   C.    548,    550,   74    P.    37,   38    (cited). 

As  to  summons,  how  issued,  directed  and  what  to  contain, 
see  Kerr's  Cyc.  C.  C.   P.   §  407   and  note. 

As  to  summons,  liow  served  and  returned,  see  Kerr's  Cyc. 
C.   C.   P.    S§  410-416   and   notes. 

§991.     AFFIDAVIT     TO     ACCOMPANY     SUMMONS.      The 

summons  must  be  accompanied  by  an  affidavit  of  the  plaintilT. 
his  agent,  representative,  or  attorney,  that  the  judgment,  or 
some  part  thereof,  remains  unsatisfied,  and  must  specify  the 
amount  due  thereon. 

Hl.story:  Enacted  Mareli  11,  1872,  re-enactment  of  §  370  Prac- 
tice Act. 

67  C.  26,  6  P.  875  (cited):  69  C.  156,  458.  10  P.  7,s5  (  leierred 
to);    140   C.   548.   550.  74   P.   37.   38    (cited). 

§  992.     ANSWER,  WHEN  FILED  AND  WHAT  TO  CONTAIN. 

Upon  such  summons,  the  defendant  may  answer  within  the 
time  specified  therein,  denying  the  judgment,  or  setting  up 
any  defense  which  may  have  arisen  subsequently;  or  he  may 
deny  his  liability  on  the  obligation  upon  which  the  judgment 
was  recovered,  by  reason  of  any  defense  existing  at  the  com- 
mencement of  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  371  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  190), 
Stats,  and  Amdts.  1900-1,  p.  176,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  Marcli  19,  1907,  Stats,  and  Amdts. 
1907,  p.  600,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  473. 

140  C.  548,  550,  74  P.  37,  38  (referred  to);  3  C.  A.  47".  471.  S6 
P.    719. 

As  to  answer  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  137  and 
note. 

§993.  WHAT  CONSTITUTES  THE  PLEADINGS  IN  THE 
CASE.     If  the  defendant,  in  his  answer,  denies  (he  judgment. 
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or  sets  up  any  defense  which  may  have  arisen  subsequently, 
the  summons,  with  the  affidavit  annexed,  and  the  answer,  con- 
stitute the  written  allegations  in  the  case;  if  lie  denies  his  lia- 
bility on  the  obligation  upon  which  the  judgment  was  recov- 
ered, a  copy  of  the  original  complaint  and  judgment,  the 
summons,  with  the  affidavit  annexed,  and  the  answer,  consti- 
tute such  written  allegations,  subject  to  the  right  of  the 
parties  to  amend  their  pleadings  as  in  other  cases. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  372  Prac- 
tice Act;  amended  by  Code  Commission,  Act  Marcli  S,  1901,  Stats, 
and  Amdts.  1900-1,  p.  176,  act  held  unconstitutional,  see  history, 
S  .'')  ante:  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  600, 
Kerr's  Stats,   and  Amdts.   1906-7,   p.   473. 

140  C.   548,   550,   74   P.   37,   38    (referred   to). 

§  994.    ISSUES,  HOW  TRIED.     VERDICT,  WHAT  TO  BE. 

The  issues  formed  may  be  tried  as  in  other  cases;  but  when 
the  defendant  denies,  in  his  answer,  any  liability  on  the  obli- 
gation upon  which  the  judgment  was  rendered,  if  a  verdict  be 
foHiid  ag'ainst  hint,  it  must  be  for  not  exceeding  the  amount 
remaining  unsatisfied  on  such  original  judgment,  with  interest 
thereon. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  373  Prac- 
tice Act. 

See   Kerr's  Cyc.   C.   C.   P.   for   3   pars,   annotation. 

Co«le  section. — 67  C.  26.  6  P.  875  (cited);  69  C.  456.  458,  10 
P.  785  (referred  to);  140  C.  548,  550,  553.  74  P.  37.  38  (con- 
strued). 

Practice  Act   §373. — 39   C.   93,   98    (referred  to). 

As  to  judgments  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  577  et 
seq.   and   notes. 

As  to  trial  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  607-64.')  and 
notes. 
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CHAPTER    II. 

OFPKR    OF    THE    DEPENDANT    TO    COMPROMISE. 

§  997.     Proceedings    on    offer    of    the    defendant    to    compromise 
after  suit  brouglit. 

§997.  PROCEEDINGS  ON  OFFER  OF  THE  DEFEND.VNT 
TO  ( OiHPKOMISE  AFTER  SUIT  BROUGHT.  The  defendant 
may,  at  any  time  before  the  trial  or  judgment,  serve  upon  the 
plaintiff  an  offer  to  allow  judgment  to  be  taken  against  him 
for  the  sum  or  property,  or  to  the  effect  therein  specified.  If 
the  plaintiff  accept  the  offer,  and  give  notice  thereof  within 
five  days,  he  may  file  the  offer,  with  proof  of  notice  of  accept- 
ance, and  the  clerk  must  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  gnen,  the  offer  is  to 
be  deemed  withdrawn,  and  cannot  be  given  In  evidence  upon 
the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable 
judgment,  he  cannot  recover  costs,  but  must  pay  the  defend- 
ant's costs  from  the  time  of  the  offer. 

History:  Enacted  March  11,  1872,  re-enactment  of  §390  Prac- 
tice Act  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  342:  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  177,  act  lield  unconstitutional,  see  liistory,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

61  C.  70,  71  (erroneously  cited  for  §397  ante);  61  C.  250,  253. 
255,  258  (applied);  72  C.  393,  395.  14  P.  98  (construed);  84  C. 
214,  215,  24  P.  929  (construed):  107  C.  317,  322,  4S  A.  S.  132,  40 
P.    432    (referred  to). 

As  to  agreement  for  conipronii.st-  df  dclit  without  seal  l)i'ins 
ohlisatory,    see    post    §  1934. 

As  to  costs  where  tender  made  before  suit,   see  post  §  1030. 

As  to  judgment  by  confession,  see  Kerr's  Cyc.  C.  C.  P.  §  1132 
and    note. 

As  to  offer  of  coniproinise  not  beins"  julMii.s.sion  lluit  anytliing 
Ls    due,    see    jxist    §  2078. 


76r> 


§  inOO  CODE  OP  civil,  rROCRDrRE,        [Pt. 1 1, Til. XIV. 

CHAPTER  III. 

INSPECTION    OF    WRITINGS. 

§  1000.     A    party    may    demand    inspection    and    copy    of   a    book, 
paper,   etc. 

§  1000.  A  PARTY  MAY  DEMAND  INSPECTION  AND 
COPY  OF  A  BOOK,  PAPER,  ETC.  Any  court  in  which  an 
action  is  pending,  or  a  judge  thereof  may,  upon  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an 
inspection  and  copy,  or  permission  to  take  a  copy,  of  entries 
of  accounts  in  any  book,  or  of  any  document  or  paper  in  his 
possession,  or  under  his  control,  containing  evidence  relating 
to  the  merits  of  the  action,  or  the  defense  therein.  If  compli- 
ance with  the  order  be  refused,  the  court  may  exclude  the 
entries  of  accounts  of  the  book,  or  the  document,  or  paper 
from  being  given  in  evidence,  or  if  wanted  as  evidence  by  the 
party  applying,  may  direct  the  jury  to  presume  them  to  be 
such  as  he  alleges  them  to  be;  and  the  court  may  also  punish 
the  party  refusing  for  a  contempt.  This  section  is  not  to  be 
construed  to  prevent  a  party  from  compelling  another  to  pro- 
duce books,  papers,  or  documents  when  he  is  examined  as  a 
witness. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  446  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  342; 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  72. 

See  Kerr's  Cyc.  C.  C.   P.   for  13  pars,  annotation. 

Code  section. — 38  P.  454  (applied);  105  C.  600.  613.  620,  38 
P.  965,  29  L.  811  (cited);  126  C.  235,  239,  77  A.  S.  176,  58  P.  546. 
46  L.  835  (construed);  136  C.  332,  337,  68  P.  976,  977  (cited); 
144  C.  410,  421.  77  P.  1007  (referred  to);  3  C.  A.  668,  685,  87 
P.  27  (applied  in  tlie  taking-  of  a  deposition,  in  wliich  copies 
of  certain  records  were  called  for  and  incorporated  in  tlie 
deposition);  111  F.  772,  773  cwhat  necessary  to  entitle  party 
to   order   for   inspection). 

Practice  Act   §446. — 9   C.    33,    38    (cited). 

As  to  contempt  of  court,  see  Kerr's  Cyc.  C.  C.  P.  §  1209  et 
seq.    and    notes. 
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As  to  demanding'  copy  of  account  sued  on  or  hill  of  pai'ticu- 
lars,   see   Kerr's  Cyc.   C.   C   P.    §  454  and   note. 

As  to  examination  of  party  suspected  of  concealing  or  em- 
bezzling- papers  or  property  of  deceased  person,  see  Kerr's  Cyc. 
C.    C.    P.    §§  1459,    1460    and    notes. 

As  to  how  writings  are  proved,  see  Kerr's  Cyc.  C.  C.  P. 
§  1940   et  seq.  and  notes. 

As  to  inspection  of  public  writings,  see  Kerr's  Cyc.  C.  C.  P. 
§  1892. 

As  to  notice  to  produce  writing  in  custody  of  adverse  party, 
see    post    §  1938. 

As  to  original  writing  being  produced  or  accounted  foi-.  see 
Kerr's  Cyc.  C.  C.  P.   §  1855  and  note. 

As  to  subpoenas  and  means  of  production  of  evidence,  see 
Kerr's  Cyc.  C.  C.  P.   §  1985  and  note. 

As  to  subpoena  duces   tecum,  see  post   §  1985. 

As  to  writing  called  for  and  inspected  may  be  willilu'ld  from 
evidence,   see   post    §  1939. 

As  to  writing,  in  general,  see  Kcrr'.s  Cyc.  C.  C.  P.  §§  ISST  et 
seq.    and    notes. 

As  to  writing  shown  witness  may  be  insinntid  b\-  adverse 
party,    see   post   §  2054. 


CHAPTER    IV. 

MOTIONS  AND  ORDERS. 

§  1003.  Order  and  motion   defined. 

§  1004.  Motions  and  orders,   where   made. 

S  1005.  Notice  of  motion,  and  what  time  to  be  given. 

§  1006.  Transfer  of  motions  and  orders'  to  show  cause. 

§  1007.  Order  for  paynient  of  money,  how  enforced. 

§  1003.  ORDER  AND  MOTION  DEFINED.  Every  direction 
of  a  court  or  jiidsp,  made  or  entered  in  writing,  and  not 
included  in  a  judgment,  is  denominated  an  order.  An  appli- 
cation for  an  order  is  a  motion. 

IILstory:  Enacted  March  II.  1872,  re-enactment  of  §515  Prac- 
tice Act. 

See    Kerr's   Cyc.   C.   C.   P.    for   !i:;    pars.    anni)tatinn. 

<"o«l«'  M(><>4ioii. — 63  C.  505,  5(18  (appli.-d):  SO  C.  UK!,  170.  22  P. 
86  (construed);  83  C.  134,  135.  2::  P.  3(13  (cited):  S3  C.  225.  232. 
23  P.  312,  314  (construed);  98  C.  636.  tlio.  33  P.  744.  745  (con- 
strued); 99  C.  511,  514.  34  P.  109  (applli-d);  117  C.  237,  240.  49 
P.   1    (applied);   1 1 9  C.   437.  4  in.  51    P.  626   (cited);   126  C.  283,  287, 
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58  P.  688  (construed  and  applied);  132  C.  324,  325,  64  P.  396 
(applied);  133  C.  362,  363,  65  P.  825  (cited);  144  C.  97,  100,  77 
P.  762  (construed);  147  C.  124,  128,  81  P.  546  (cited);  151  C. 
432,  435,  90  P.  1062  ("motion"  and  "order"  are  really  the  same 
thing). 

Practice  Act   §515.-27  C.   337,  339    (cited). 

As  to  contempt  committed  lay  disobej^ng-  lawful  order  of 
court,   see   post   §  1209. 

As  to  court  commissioners  hearing  motions,  etc.,  see  Kerr's 
Cyc.  C.  C.  P.  §  259  and  note. 

As  to  judgment  on  pleadings,  and  motion  therefor,  see  Kerr's 
Cyc.   C.   C.   P.    §  582   and  note. 

As   to  judicial  knowledge,   see   post   §  1875. 

As  to  motion,  and  notice  of  motion,  for  injunction,  see  Kerr's 
Cyc.   C.   C.   P.   §  528   an-d   note. 

As  to  motion,  and  notice  thereof,  for  sale  of  property  held 
under  attachment,  see  Kerr's  Cyc.  C.  C.  P.  §  548  and  note. 

As  to  motion,  and  notice  thereof,  to  vacate  or  modify  injunc- 
tion,  see  Kerr's  Cyc.   C.   C.   P.   §  532   and  note. 

As  to  motion,  and  order  thereon,  not  being  part  of  judgment- 
roll,   see   Kerr's  Cyc.   C.   C.   P.    §  670   and   note. 

As  to  motion  for  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  656  et 
seq.  and  notes. 

As  to  motion  to  amend  pleadings,  see  Kerr's  Cyc.  C.  C.  P. 
§  473    and    note. 

As  to  motion  to  discharge  attachm.ent,  see  Kerr's  Cyc.  C.  C. 
P.    §§  556-558    and   notes. 

As  to  motion  to  modify  or  correct  award  of  arbitrators,  see 
post    §*1288. 

As  to  motion  to  open  default  and  set  aside  judgment,  see 
Kerr's   Cyc.  C.   C.   P.   §  473   and   note. 

As  to  motion  to  release  attachment,  see  Kerr's  Cyc.  C.  C.  P. 
§  554    and   note. 

As  to  motion  to  strike  out  sham  or  irrelevant  pleadings,  see 
Kerr's   Cyc.   C.   C.   P.   §  453  and   note. 

As  to  orders  and  decrees  in  probate  proceedings,  see  Kerr's 
Cyc.  C.  C.  P.   §  1704  et  seq.  and  notes. 

As  to  proceedings  to  be  in  English  language,  see  Kerr's  Cyc. 
C.   C.   P.   §  185   and   note. 

As  to  provisions,  as  to  motions  and  orders  in  civil  actions 
being  applicable   to   special   proceedings,   see  post   §1064. 

.^s  to  review  of  orders  by  certiorari,  see  post  §  1067. 

As  to  subsequent  application  for  order  refused,  see  Kerr's 
Cyc.  C.  C.  P.  §§  182,  183  and  notes. 

As  to  use  of  abbreviations  and  figures,  see  Kerr's  Cyc.  C. 
C.   P.   §  186   and  note. 

As  to  use  of  depositions  and  affidavits  on  motions,  see  post 
§  2009. 
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§  1004.  MOTIONS  AND  ORDERS,  WHERE  MADE.  Motions 
must  be  made  in  ttie  county,  or  city  and  county,  in  which  the 
action  is  pending.  Orders  made  out  of  court  may  be  made 
by  the  judge  of  the  court  in  any  part  of  the  state. 

History:  Enacted  March  11,  1872,  founded  upon  §  516  Practice 
Act:  amended  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  12. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  section. — 68  C.  638,  641,  10  P.  128,  129  (citod^  ;  99  C.  .")n, 
513,   34   P.    109    (cited). 

Practice  Act  §510. — 30  C.  560,  564  (applied);  35  ,C.  6SS,  691 
(applied). 

As  to  courts  of  justice  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§  33   et  seq.  and  notes. 

As  to  orders  extending'  time  in  general,  see  Kerr's  Cyc.  C 
C.   P.   §  1054   and  note. 

As  to  place  of  trial  of  civil  actions,  see  Kerr's  Cyc.  C.  C.  P. 
§  392  et  seq.  and  notes. 

As  to  powers  of  superior  judge  at  chambers,  see  Kerr's  Cyc. 
C.  C.  P.   §  166  and  note. 

As  to  powers  of  judges  out  of  court,  see  Kerr's  Cyc.  C.  C. 
P.   §  176  and   note. 

As  to  provisions  respecting  places  of  holding  courts,  see 
Kerr's  Cyc.  C.  C.  P.   §  142  et  seq.  and  notes. 


§  1005.  NOTICE  OF  MOTION,  AND  WHAT  TIME  TO  BE 
(JIVEN.  When  a  written  notice  of  a  motion  is  necessary,  it 
must  be  given,  if  the  court  is  held  in  the  county  in  which  at 
least  one  of  the  attorneys  of  each  party  has  his  office,  five 
days  before  the  time  appointed  for  the  hearing;  otherwise, 
ten  days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for  every 
twenty-five  miles  of  distance  between  the  place  of  deposit  and 
the  place  of  service;  such  increase,  however,  not  to  exceed  in 
all  thirty  days;  but  in  all  cases  the  court,  or  a  judge  thereof, 
may  prescribe  a  shorter  time. 

Hlstorj-:    Enacted  March   11,  1872,  founded  ui)on  §517  Practice 
Act  as  amended  1853   (Stats.  1853,  pp.  276,  278);  amended  March 
10,  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  13;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  177,  act  held 
Kerr's  C.  C.  P.— 19  769 
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unconstitutional,  see  history,  §  5  ante;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  601,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   473. 

See  Kerr's  Cyc.  C.  C.   P.  for  13  pars,  annotation. 

Code  section. — 75  C.  261,  263,  264,  17  P.  199,  200,  201  (applied); 
80  C.  375,  376,  22  P.  189  (cited);  98  C.  320,  322,  33  P.  114,  ll.'i 
(applied):  99  C.  324,  325,  33  P.  1091  (referred  to);  118  C.  589, 
591,  50  P.  670  (referred  to):  129  C.  649.  650,  62  P.  259  (referred 
to);  6  C.  A.  272,  273,  91  P.  1019  (applied  to  notice  of  motion  to 
dissolve   attachment). 

Practice   Act   §517. — 48   C.   439,    451    (applied). 

As  to  extension   of  time,  see  Kerr's  Cyc.  C.  C.  P.   §  1054. 

As  to  lirAitation  imposed,  see  Kerr's  Cyc.  C.  C.  P.  §  1054  and 
note. 

As  to  necessity  for  notice  being:  written,  see  Kerr's  Cyc.  C. 
C.    P.    §  1010    and    note. 

As  to  order  made  witliout  notice,  see  Kerr's  Cyc.  C.  C.  P. 
§  937   and   note. 

As  to  time  allowed  to  amend  pleading  on  sustaining  of 
demurrer  thereto,  see  Kerr's  Cyc.  C.  C.  P.  §  476  and  note. 

As  to  time  within  which  any  act  provided  by  law  is  to  be 
done  is  computed  by  excluding  first  day  and  including  last. 
see  Kerr's  Cyc.  C.  C.  P.  §  12  and  note;  and  Kerr's  Cyc.  C.  C. 
§  10  and  note;  Kerr's  Cyc.  Pol.  C.   §  12  and  note. 


§  1006.  TRANSFER  OF  MOTIONS  AND  ORDERS  TO 
SHOW  CAUSE.  When  a  notice  of  motion  is  given,  or  an  order 
to  show  cause  is  made  returnable  before  a  judge  out  of  court, 
and  at  the  time  fixed  for  the  motion,  or  on  the  return  day  of 
the  order,  the  judge  is  unable  to  hear  the  parties,  the  matter 
may  be  transferred  by  his  order  to  some  other  judge,  before 
whom  it  might  originally  have  been  brought. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  518  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.   C.   P.  for  2   pars,  annotation. 

64  C.   434,   438,   1   P.   884,  888    (erroneously  cited  for   §  1007). 

As  to  disqualification  of  judges,  see  Kerr's  Cyc.  C.  C.  P. 
§  170    and   note. 

As  to  notice  of  motion,  see  Kerr's  Cyc.  C.  C.  P.  S  1005  and 
note. 
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§  1007.  ORDER  FOR  PAYMENT  OF  MONEY,  HOW  E\. 
FORCED.  Whenever  an  order  for  the  payment  of  a  sum  of 
money  is  made  by  a  court,  pursuant  to  the  provisions  of  this 
code,  it  may  be  enforced  by  execution  in  the  same  manner  as 
if  it  were  a  judgment. 

History:    Enacted  March   11.   1872. 

See  Kerr's  Cyc.  C.  C.   P.  for  6  pars,   annotation. 

55  C.  316,  320  (erroneously  cited  as  S1049):  64  (J.  4:^4.  438. 
1  P.  884  (applied);  68  C.  326,  328,  331,  9  P.  187  (referred  to): 
75  C.  1,  38,  49,  16  P.  345.  361  (referr»-d  to):  79  C.  511.  511,  21 
P.  1095,  1096  (applied):  79  C.  600,  602,  603,  21  P.  954.  955  (oitedc 
93  C.  647,  651  (applied — erroneously  oit<^d  as  §1008),  29  P.  254. 
255    (correct  citation);   129  C.   384,  388,   62  P.   64    (applied). 

As  to  enforcement  of  decree  for  alimony  by  execution,  see 
Kerr's  Cyc.  C.  C.  P.   §§  681   et  seq.  and  notes. 

Same — Contempt. — See  Kerr's  Cyc.  C.  C.  P.  §§  1209  et  secj. 
and    notes. 


CHAPTER  V. 

NOTICES,  AND  FILING  AND  SERVICE  OP  PAPERS. 

[See  Act  June  16,  1906,  "relating  to  the  restoration  of  court 
records  which  have  been  lost,  injured  or  destroyed  by  confla- 
gration or  other  public  calamity,"  Stats,  and  Amdts.  1906,  p.  73, 
Kerr's  Stats,  and  Aindts.  1906-7.  p.  639,  as  affecting-  the  sections 
of    tliis   chapter.] 

SIOIO.     Notices   and  papers,   how   served. 

§  1011.     When  and  how  served. 

§1012.     Service  by  mail,  when. 

§1013.     Service  by  mail,  how. 

§1014.     Appearance.     Notices  after  appearance. 

§  1015.  Service  on  non-residents.  Where  a  party  has  an  attor- 
ney, service  shall  be  on  such  attorney. 

§10I().  Preceding  provisions  not  to  apply  to  proceeding  to 
bring  party  into  contempt. 

§  1017.     Service  by   telegrapli. 

|§  1018.   No  such   section.] 

§1019.     Service   of   pleadings   and    papers    in    actions   of   divorce. 

§  1010.  NOTICES  AND  PAPERS,  HOW  SERVED.  Notices 
must  be  in  writing,  and  the  notice  of  a  motion,  other  than  for 
a  new  trial,  must  state  when,  and  the  grounds  upon  which  it 

771 


§  1010  rODK  OF  CIVIL  PuocionrRE.       [Pt.lI.Til.XIV. 

will  be  made,  aud  the  papers,  if  any,  upon  which  it  is  to  be 
based.  If  any  such  paper  has  not  previously  been  served  upon 
the  party  to  be  notified  and  was  not  filed  by  him,  a  copy  of 
such  paper  must  accompany  the  notice.  Notices  aud  other 
papers  may  he  served  upon  [1]  the  party  or  [2]  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  code. 

History:  Enacted  March  11,  1872,  founded  upon  §  519  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  177,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1007,  p.  601, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   473. 

See  Kerr's  Cyc.   C.  C.   P.  for  29  pars,  annotation. 

Code  section. — 58  C.  95,  96  (applied);  63  C.  578,  580  (referred 
to);  66  C.  469,  470,  471,  6  P.  100,  101  (cited);  89  C.  38,  40,  26  P. 
619,  620  (cited);  94  C.  443,  444,  29  P.  949  (applied):  95  C.  364. 
367,  30  P.  551  (cited);  97  C.  523,  526,  32  P.  575,  576  (referred 
to);  99  C.  173,  176,  33  P.  887  (referred  to);  118  C.  295,  297.  62 
A.  S.  234.  50  P.  534  (applied);  122  C.  209,  211,  54  P.  730  (applied); 
129  C.  356,  358,  61  P.  1123  (cited);  136  C.  364,  366,  68  P.  1022 
(referred  to). 

Practice  Act  §519. — 30  C.   182,  183    (referred  to). 

As  to  any  one  may  waive  the  advantage  of  a  law  intended 
for  his  benefit,  see  Kerr's  Poclsct  C.  C.  §  3513. 

As  to  citation,  and  service  thereof,  to  persons  suspected  of 
having  embezzled  estate  of  deceased  person,  etc.,  see  Kerr's 
Cj-c.  C.  C.  P.   §1458  et  seq.  and  notes. 

As  to  law  neither'  does  nor  require  idle  acts,  see  Iverr'.«» 
Pocket   C.  C.   §  3532. 

As  to  law  respects  form  less  than  substance,  see  Kerr's 
Pocket   C.   C.   §  3528. 

As  to  motions  and  orders  in  general,  see  Keri-'s  Cyc.  C.  C. 
P.    §  1003    and    note. 

As  to  notice,  and  service  thereof,  in  cases  of  unlawful  de- 
tainer,  see   Kerr's.  Cyc.    C.    C.   P.    §§  1161,   1162   and   notes. 

As  to  notice  by  claimant  of  escheated  estate,  see  post  §  1271. 

As  to  notice  in  cases  of  contempt  of  court,  see  post  §  1212. 

As  to  notice  in  probate  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
§  1704   et   seq.   and   notes. 

As  to  notice  in  proceeding  to  declare  life  estate  terminated, 
see  post  §  1723. 

As  to  notice  in  proceeding  to  perpetuate  testimony,  see  Kerr's 
Cyc.   C.   C.   P.    §  2084   et   seq.   and    notes. 
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As  to  notice  of  application  fur  discharge  of  person  imprisuni'il 
on  civil  process,  and  notice  thereof,  see  post  §§1144,  1145. 

As  to  notice  of  award  of  arbitrators,  see  post   §  1286. 

As  to  notice  of  ohanfje  of  attorney,  see  Kerr's  Cyc.  C.  C.  P. 
§  2S.5  and   note. 

As  to  notii-e  of  intention  to  move  for  new  (rial,  set-  ante 
§  C59. 

As  to  notice  of  pendency  of  action,  see  Kerr's  Cyc.  C.  C  P. 
§  409   and   note. 

As  to  notice  of  setting  case  for  trial,  see  Kerr's  Cyc.  C.  C.  P. 
§  594   and  note. 

As  to  notice  of  taking  deposition   out   of  state,  see  post  §  2024. 

As  to  notice  of  taking  depositions  within  the  state,  spf  i>osl 
§  2031. 

As  to  notice  on  application  for  appointment  of  guardian,  see 
post   §§  1747,    1763. 

As  to  notice  on  application  for  cliange  of  name,  see  Kerr's 
Cyc.  C.  C.  P.   §§  1276,  1277  and  notes. 

As  to  notice  on  application  for  voluntary  dissolution  of  cor- 
porations,  see   post   §  1230. 

As  to  notice  on  application  for  writ  of  review,  see  post 
§  1069. 

As  to  notice  on  application  to  become  sole  trader,  see  post 
§  1812. 

As  to   notice   on   writ  of  mandate,   see   post   §  1088. 

As  to  service  and  filing  of  notice  of  appeal,  see  ante   §  940. 

As  to  service  and  filing  of  pleadings,  see  Kerr's  Cyc.  C.  C.  P. 
§  465    and    note. 

As  to  service  of  amendments  to  pleadings  and  amended 
pleadings,   see  Kerr's  Cyc.  C.   C.   P.   §  472   and   note. 

As  to  service  of  citation  in  cases  of  contested  electiDns,  see 
post  §  1119. 

§  1011.  WHEN  A\D  HOW  SERVED.  The  service  may  be 
personal,  by  deliver.v  to  the  party  or  attorney  on  whom  the 
service  is  required  to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  [1]  leaving  the  notice  or  other  papers  with 
his  clerk  therein,  or  [2]  with  a  person  having  charge  thereof; 
or  [3]  when  there  is  no  person  in  the  office,  [a]  by  leaving  theiu 
between  the  hours  of  nine  in  the  morning  and  five  in  the 
afternoon,  in  a  conspicuous  place  in  the  office;  or,  [4]  if  it  is 
not  open  so  as  to  admit  of  such  service,  then  by  leaving  them 
at  the  attorney's  residence,  with  some  person  of  not  less  than 
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eighteen  years  of  age,  [a]  if  his  residence  is  in  the  same 
county  with  his  office;  and  [b]  if  his  residence  is  not  known, 
or  [c]  is  not  in  the  same  county  with  his  office,  or  [d]  being 
in  the  same  county  it  is  not  open,  or  [e]  thei-e  is  not  found 
thereat  any  person  of  not  less  than  eighteen  years  of  age, 
then  [5]  by  .putting  the  same,  inclosed  in  a  sealed  envelope, 
into  the  post-office  directed  [a]  to  such  attorney  at  his  office, 
if  known;  [b]  otherwise  to  his  residence,  if  known;  and  [6]  if 
neither  his  office  nor  his  residence  is  known,  then  by  deliver- 
ing the  same  to  the  clerk  of  the  court  for  the  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or 
other  paper  at  his  residence,  between  the  hours  of  eight  in 
the  morning  and  six  in  the  evening,  with  some  person  of  not 
less  than  eighteen  years  of  age;  and,  if  his  residence  is  not 
known,  by  delivering  the  same  to  the  clerk  of  the  court  for 
such  party. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  520  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  177,  act  held  unconstitutional,  see  history, 
S  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  474. 

See  Kerr's  Cyc.  C.  C.   P.  for   32  pars,  annotation. 

Code  section. — 46  C.  650,  651  (referred  to);  49  C.  510,  511 
(referred  to);  58  C.  186,  189  (applied  to  service  of  answer);  61 
C.  461,  467  (construed);  63  C.  578,  580  (referred  to);  67  C.  453. 
454,  7  P.  910  (applied — attorney  absent  from  office);  73  C.  537, 
538,  15  P.  108  (applied);  75  C.  261,  263,  264,  17  P.  199,  200.  201 
(referred  to):  76  C.  618,  620,  18  P.  783,  784  (referred  to);  94 
C.  443,  444,  29  P.  949  (referred  to);  94  C.  636,  639,  640,  30  P. 
8,  9  (referred  to);  119  C.  107,  108,  50  P.  1060  (referred  to); 
122  C.  209,  211,  212,  54  P.  730  (applied);  129  C.  188,  190,  61  P.  910 
(applied);  131  C.  288,  289,  63  P.  341  (applied);  136  C.  364,  366, 
68  P.  1022  (applied);  142  C.  601,  604,  76  P.  381  (applied);  4 
C.  A.  48,  50,  87  P.  231  (subd.  2  applied — case  of  known  resi- 
dence and  improper  service  by  mail). 

Practice  Act  §520. — 24  C.  94,  96  (referred  to);  28  C.  151,  154 
(applied);    34    C.    658,    660    (cited). 

As  to  certain  acts  not  to  be  done  on  holidays,  see  Kerr's 
Cyc.   C.   C.    P.    §  13   and   note. 

As  to  computation  of  time  allowed  within  which  to  do  a  cer- 
tain  act,   see   46   A.   R.    410. 
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As  to  computation  of  tlmo  of  notice  of  motions,  and  pi-o- 
ceedings    in    general,   see    49    L.    222. 

As  to  holidays,  see  Kerr's  Cyc.  C.  C.  P.  §§  10,  11  and  notes. 

As  to  including  and  excluding  Sunday  from  time  allow<'d 
to  do  certain  act,  see   46  A.  R.   410. 

As  to  judicial  and  non-judicial  days,  see  Ken's  Cyc.  C.  C. 
P.  §§13.'?-135  and  notes;  also  const,  art.  VII  §5,  Hen.  G.  I-., 
p.    Ixxxii. 

As  to  service  of  subpoenas,  see  Kerr's  Cyc.  C.  C.  P.  §  1DS7 
and  note. 

Same — Where  witness  a  prisoner. — See  Korr's  Cyc.  C.  C.  P. 
§§  1995,    1997    and    notes. 

As  to  service  of  writ  of  mandate,  see  Kerr's  Cyc.  C.  C.  P. 
§  1096. 

As  to  service  of  writ  of  prohibition,  see  Kerr's  Cyc.  C.  C.  P. 
§  1105. 

As  to  service  of  writ  of  review,  see  Kerr's  Cyc.  C.  C.  P. 
$1073. 

As  to  superior  courts  being  always  ojjen,  see  Kerr's  Cyc.  C. 
C.    P.    §  73   and   note. 

§  1012.  SERVICE  BY  MAIL,  WIIE\.  Service  by  mail  may 
be  made,  where  the  person  making  the  service,  and  the  person 
on  whom  it  is  to  be  made,  reside  or  have  their  offices  in  dif- 
ferent places,  between  which  there  is  a  regular  communica- 
tion by  mail. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  521  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  343. 

See   Kerr's  Cyc.   C.   C.   P.   for  7   pars,   annotation. 

Code  Neetion. — 46  C.  65i>,  651  (referred  to):  61  C  5()7.  5(is 
(cited);  63  C.  121,  122  (cited);  63  C.  578,  580  (referred  to); 
65  C.  221,  222,  3  P.  811  (cited);  83  C.  574,  575,  576,  23  P.  1035 
(referred  to);  94  C.  636.  639,  640,  30  P.  8,  9  (applied);  129  C. 
188,  190,  61  P.  910  (referred  to);  148  C.  451.  453,  455,  S3  P. 
810  (good  substituted  service,  by  mail,  of  amendments  to  bill 
of  exceptions);  4  C.  A.  48,  50,  87  P.  231  (applied — parties  not 
in  different  places;  144  U.  S.  126,  128,  36  L.  ed.  371,  372,  12  Sup. 
Ct.   Rep.   126    (cited). 

rriH'tlfo  Aot  Sr.21. —  24  ('.  '.M.  !m;  (  ref.-ri.Ml  to);  :'.()  ('.  1 S2  1  S3. 
ISl    (coii.sti  iii'il  ). 

S  1013.     SEltVK  E  HV  3I.V1L,  ]10>V.     In  case  of  service  by 
mail,  the  notice  or  other  paper  must  be  deposited  in  the  post- 
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office,  in  a  sealed  envelope,  addressed  to  the  person  on  whom 
it  is  to  be  served,  at  his  office  or  place  of  residence,  and  the 
postage  paid.  The  seryice  is  complete  at  the  time  of  the  de- 
posit, but  if,  within  a  given  number  of  days  after  such  service, 
a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may  be 
exercised  or  act  be  done  is  extended  one  day  for  every  twenty- 
five  miles  distance  between  the  place  of  deposit  and  the  place 
of  address;  such  extension,  however,  not  to  exceed  thirty  days 
in   all. 

History;  Enacted  March  11,  1872,  founded  upon  §  522  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  343;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  178,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.   474. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  .section.— 61  C.  461,  466,  467  (construed):  61  C.  507.  508 
(referred  to);  63  C.  578,  580  (referred  to);  65  C.  221,  222,  223. 
3  P.  811  (applied):  73  C.  307,  308,  14  P.  789,  790  (applied — notice 
of  decision);  83  C.  574,  575,  576,  577,  23  P.  1035  (referred  to): 
91  C.  584,  587,  27  P.  932,  933  (applied);  94  C.  636,  640,  30  P.  8.  9 
(referred  to);  115  C.  619,  621,  47  P.  601  (applied);  129  C.  188,  190, 
61  P.  910  (applied);  132  C.  252,  253,  64  P.  250  (applied);  148  C. 
451,  453,  455,  83  P.  810  (good  substituted  service,  by  mail,  of 
amendments  to  bill  of  exceptions):  144  U.  S.  126,  128,  36  L.  ed. 
371,   372,  12  Sup.  Ct.  Rep.  126    (cited). 

Practice  Act  §522. — 24  C.  94,  96  (referred  to);  30  C.  182,  183. 
184   (cited). 

§  1014.  APPEARANCE.  NOTICES  AFTER  APPEARANCE. 

A  defendant  appears  in  an  action  when  he  answers,  demurs, 
or  gives  the  plaintiff  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  appearance  for  him.  After 
appearance,  a  defendant  or  his  attorney  is  entitled  to  notice 
of  all  subsequent  proceedings  of  which  notice  is  required  to 
be  given.  But  where  a  defendant  has  not  appeared,  service 
of  notice  of  papers  need  not  be  made  upon  him  unless  he  is 
imprisoned  for  want  of  bail. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  523  I*rac- 
tice  Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  68  pars,  annotation. 

Code  section. — 55  C.  1,  3  (applied);  .56  C.  629  (cited);  63  C.  578. 
580  (referred  to);  67  C.  108,  109,  7  P.  179  (cited);  75  C.  237,  239, 
17  P.  197  (cited);  111  C.  519,  522,  44  P.  175  (applied);  112  C.  630. 
632,  44  P.  1066  (referred  to);  113  C.  302,  305.  45  P.  470  (con- 
strued); 122  C.  448,  450,  55  P.  125  (applied);  125  C.  296,  300,  57 
P.  1006  (applied);  125  C.  540,  543,  58  P.  176  (cited);  132  C.  81,  83, 
64  P.  118  (applied);  139  C.  713,  717,  73  P.  588  (referred  to);  141 
C.  4,  8,  74  P.  352,  353   (applied);  146  C.  571,  573,  80  P.  719   (cited). 

Fraetiee  Act  §523. — 17  C.  517  (referred  to);  27  C.  295,  299  (con- 
strued);  30  C.   182,  183    (referred  to). 

As  to  appearance  and  contest  of  will,  see  Kerr's  Cyc.  C.  C.  P. 
§  1307   and   note. 

As  to  appearance  as  waiver  of  service,  see  Kerr's  Cyc.  C.  C.  P. 
§§  406,  416  and  notes. 

As  to  appearance  being-  waiver  of  service  of  summons,  see 
Kerr's  Cyc.  C.  C.  P.  §§  409,  416  and  notes. 

Same — Notice  of  subsequent  proceedings — How  given. — See 
Kerr's  Cyc.  C.  C.  P.  §  1015  and  note. 

As  to  appearance,  etc.,  in  cases  of  escheated  estates,  see 
Kerr's  Cyc.  C.  C.  P.  §  1271. 

As  to  appearance  of  defendants  not  served  in  action  on  joint 
contract,  see  Kerr's  Cyc.  C.  C.  P.  §  406  and  note. 

As  to  appearance  of  infant,  insane  or  incompetent  person  by 
guardian,  see  Kerr's  Cyc.  C.  C.  P.   §  372  and   note. 

As  to  appointment  of  and  appearance  by  guai-dian  ad  litem, 
see  Kerr's  Cyc.  C.  C.  P.  §§  372,  373  and  notes. 

As  to  appointment  of  attorney  for  absent  or  minor  heirs, 
devisees,  legatees  or  creditors  in  probate  proceedings,  see 
Kerr's  Cyc.  C.  C.  P.  §  1718,  note. 

As  to  appointment  of  attorney  to  defend  action  by  executor 
or  administrator  on  claim  against  estate,  see  Kerr's  Cyc.  C.  C. 
P.   §  1510  and  note. 

As  to  attorney  continuing  to  represent  client  wh<)  dies  or 
becomes  insane  or  incompetent  pending  action  for  partition, 
see  Kerr's  Cyc.  C.  C.  P.   §  763  and  note. 

As  to  attorneys  and  counselors  at  law.  see  Kerr's  Cyc.  C.  C 
P.    §§  275   et   seq.   and   notes. 

As  to  authority  of  attorneys  and  tnunsclors  at  law.  see  Kerr's 
Cyc.  C.  C.  P.  §  283  and  note. 

As  to  cliange  or  substitution  of  attorneys,  see  Kerr's  Cyc.  C  C. 
P.    §§  284   et   seq.   and   notes. 

As  to  confession  of  jtidgment  without  action,  st-e  Kerr's  Cyc. 
C.  C.   P.   §§  1132   et  seq.  and   notes. 

As  to  demanding  change  of  venue  at  time  of  npinMrancf.  see 
Kerr's  Cyc.  C.  C.  P.  §  396  and  note. 

777 


SIOIT)  CODE  OF  CIVTT.  rROCEDTTRK.       [Pt.lI.Tit.XTV. 

As  to  effect  of  voluntary  appearance  on  right  to  move  dis- 
missal  of  action,  see  Kerr's  Cyc.  C.  C.  P.  §  581  and  note. 

As  to  motion  to  discliargt'  attachment,  see  Kerr's  Cyc.  C.  C.  P. 
§§  556-558  and  notes. 

As  to  motion  to  release  attachment,  see  Kerr's  Cyc.  C.  C.  P. 
§  554  and  note. 

As  to  notice  of  change  of  attorney,  see  Kerr's  Cyc.  C.  C.  P.- 
§  285  and  note. 

As  to  proceedings  on  deatli  oi-  removal  of  attorney,  see  Kerr's 
Cyc.  C.  C.  P.   §  286  and  note. 

As  to  subsequent  notice  and  how  given,  see  Kerr's  Cyc.  < '.  < '. 
P.  §  1015  and  note. 

§  1015.  SERVICE  ON  NON-RESIDENTS.  WHERE  A 
PARTY  HAS  AN  ATTORNEY,  SERVICE  SHALL  BE  ON 
SUCH  ATTORNEY.  When  a  plaintiff  or  a  defendant,  who 
has  appeared,  resides  out  of  tlie  state,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  attorney 
in  the  action  or  proceeding,  the  service  of  papers,  when 
required,  must  be  upon  the  attorney  instead  of  the  party, 
except  service  of  subpoenas,  of  writs,  and  other  process  issued 
in  the  suit,  and  of  papers  to  bring  him  into  contempt.  If  the 
^ole  attorney  for  a  party  is  [1]  removed  or  suspended  from 
practice,  then  the  party  has  no  attorney  within  the  meaning 
of  this  section.  If  his  sole  attorney  [2]  has  no  known  office 
in  this  state,  notices  and  papers  may  be  served  by  leaving  a 
copy  thereof  Tvith  the  clerk  of  the  court,  unless  such  attorney 
shall  have  filed  in  the  cause  an  address  of  a  place  at  which 
notices  and  papers  may  be  served  on  him,  in  which  event 
they  may  be  served  at  such  place. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  524  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  179,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  474. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  seotion. — 63  C.  578,  580  (referred  to);  65  C.  187,  191,  3  P. 
628,  631  (referred  to);  70  C.  527,  528,  11  P.  665,  666  (applied): 
86  C.  241,  244,  24  P.  1013,  1014  (applied):  117  C.  673,  680,  49  P. 
1046    (applied):    119    C.    107.    108,   50   P.    1060    (referred    to):    56    P. 
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896  (cited);  125  C.  656,  662,  58  P.  258  (referred  to):  128  C.  242. 
244,  60  P.  772  (applied);  129  C.  188,  190,  61  P.  910  (appliedi; 
131  C.  288,  289,.  63  P.  341  (cited);  139  C.  713,  717,  73  P.  588 
(applied);  6  C.  A.  272,  273,  91  P.  1019  (applied  to  notice  of 
motion  to  dissolve  attachnnent) :  84  P.  518,  524  (service  of 
order  on  judg'ment  debtor  upon   liis  attorney  of  record). 

Practice  Act  §524. — 30  C.  182,  183  (referred  to);  39  C.  150,  151 
(cited). 

§  1016.  PRECEDING  rKOVISIONS  NOT  TO  AIM'IA  TO 
PltOCEEDING  TO  RKIXCi   PARTY  INTO  CONTEMPT.     The 

foregoing  provisions  of  this  chapter  do  not  apply  to  the 
service  of  a  summons  or  other  process,  or  of  any  paper  to 
bring  a  party  into  contempt. 

History:  Enacted  March  11,  1872,  re-enactment  of  last  lialf  of 
§  519  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  par.s.  annotation. 

63  C.  578,  580  (applied);  65  C.  187,  191,  3  P.  628,  631  (con- 
strued); 125  C.  656,  662,  58  P.  2.-)8  (referred  to);  84  F.  518.  521 
(service  of  order  on  judgment  debtor  ujjon  liis  attorney  of 
record). 

As  to  judgments  and  orders  in  cases  of  contempt  of  co\irl, 
see   Kerr's  Cyc.   C.   C.   P.    §  1222   and  note. 

As  to  notice  in  cases  of  contempt  of  court,  see  Kerr's  Cyc. 
C.  C.  P.  §  1212  and  note. 

§  1017.  SERVICE  BY  TELEGRAPH.  Any  summons,  writ, 
or  or(3er  in  any  civil  suit  or  proceeding,  and  all  other  papers 
requiring  service,  may  be  transmitted  by  telegraph  for  ser- 
vice in  any  place,  and  the  telegraphic  copy  of  such  writ,  or 
order,  or  paper  so  transmitted,  may  be  served  or  executed  by 
the  officer  or  person  to  whom  it  is  sent  for  that  purpose,  and 
returned  by  him,  if  any  return  be  requisite,  in  the  same 
manner,  and  with  the  same  force  and  effect  in  all  respects, 
as  the  original  thereof  might  be  if  delivered  to  him,  and  the 
officer  or  person  serving  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the  copy 
were  the  original. 

[Oritrliial  to  bo  tiled— C<'rtiti«'d  <'<»i>.v  t<»  br  prosoi-vcd  by 
telegi'apli   coin|>aiij.]      The   original,   when   a   writ   or   order, 
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must  also  be  filed  in  the  court  from  which  it  was  issued,  and 
a  certified  copy  thereof  must  be  preserved  in  the  telegraph 
oflice  from  which  it  was  sent.  In  sending  it,  either  the  origi- 
nal or  the  certified  copy  may  be  used  by  the  operator  for  that 
purpose.  Whenever  any  document  to  be  sent  by  telegraph 
bears  a  seal,  either  private  or  official,  it  is  not  necessary  for 
the  operator,  in  sending  the  same,  to  telegraph  a  description 
of  the  seal,  or  any  words  or  device  thereon,  but  the  same  may 
be  expressed  in  the  telegraphic  copy  by  the  letters  "  L.  S.," 
or  by  the  word  "  seal." 

History:    Enacted  March   11,  1872. 

[§1018.    No  such  section.] 

S  1019.  SERVICE  OF  PLEADIIVGS  AND  PAPERS  IN  AC- 
TIONS OF  DIVORCE.  When  in  an  action  of  divorce  adultery 
is  charged  against  either  party  and  the  person  with  whom 
such  adultery  is  alleged  to  have  been  committed  by  such 
party  is  named  in  any  of  the  pleadings,  a  copy  of  such 
pleadings  must  be  personally  served  on  such  named  person; 
or,  in  case  such  named  person  cannot  be  found,  such  notice 
of  the  action  and  of  the  connection  of  such  person  there- 
with shall  be  given  as  shall  be  ordered  by  the  court;  the  said 
person  so  served  shall  have  the  right  to  appear  and  plead 
and  be  heard  in  such  action  in  the  same  manner  and  to  the 
same  extent  as  the  parties  to  the  action. 

History:  Enacted  April  IH,  1909,  Stats,  and  Amdts.  1909. 
ch.    640. 
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CHAPTER  VI. 
OF    COSTS. 

§  10-1.     Compensation  of  attorneys.     Costs  to  parties. 

§  1022.     When  allowed  of  course  to  tlie  plaintiff. 

§  1023.  Several  actions  brought  on  a  single  cause  of  action  can 
carry  costs  in  but  one. 

§  1024.  Defendant's  costs  must  be  allowed  of  course,  in  certain 
cases. 

§  1025.     Costs,   when   in   the  discretion   of  the  court. 

§  1026.  When  the  several  defendants  are  not  united  in  interest, 
costs  may  be  severed. 

§  1027.  Costs  of  appeal  discretionary  with  the  court,  in  certain 
cases. 

%  1028.     Referee's  fees. 

§  1029.     Continuance,   costs  may  be  imposed  as  condition  of. 

§  1030.     Costs   when   a   tender   is   made   before   suit  brought. 

§  1031.     Costs  in  action  by  or  against  an  administrator,  etc. 

§  1032.     Costs  in  a  review  other  than  by  appeal. 

§  1033.     Filing  of  and  affidavit  to  bill   of  costs. 

§  1034.     Costs  on  appeal,  how  claimed  and  recovered. 

§  1035.  Interest  and  costs  must  be  included  by  the  clerk  in  the 
judgment. 

§  1036.  When  plaintiff  is  a  non-resident  or  foreign  corpora- 
tion, defendant  may  require  security  for  costs. 

§  1037.  If  such  security  be  not  given,  the  action  may  be  dis- 
missed. 

S  1038.     Costs  when  state  is  a  party. 

§  1039.     Costs  when  county  is  a  party. 

§1021.  COMPENSATION  OF  ATTORNEYS.  COSTS  TO 
PARTIES.  The  measure  and  mode  of  compensation  of  attor- 
neys and  counselors  at  law  is  left  to  the  agreement,  express 
or  implied,  of  the  parties;  but  parties  to  actions  or  pro- 
ceedings are  entitled  to  costs  and  disbursements,  as  herein- 
after   provided. 

HlHtorj-:  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  494  Practice  Act  as  amended  1853  (Stats.  1853,  p.  276)  and  1855 
(Stats.  1855,  p.  250);  amended  by  Code  Commission,  Act  March 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  179,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  91   pars,  annotation. 

63  C.  86,  88,  92,  49  A.  R.  78  (construed);  90  C.  543,  548,  27  P. 
438,  439  (cited);  93  C.  569,  571,  29  P.  230,  231  (cited):  107  C.  340. 
343,  40  P.  485  (applied);  117  C.  219,  221,  48  P.  1073  (cited);  120  C. 
447,  452,  454,  52  P.  804  (applied);  122  C.  52,  54,  54  P.  522 
(applied);  128  C.  154,  155,  60  P.  667,  49  L.  141  (construed);  130  C. 
230,  236,  62  P.  395  (cited);  136  C.  170,  172,  68  P.  581  (cited);  140 
C.  16,  22,  73  P.  625  (applied);  150  C.  265,  268,  88  P.  982  (statute 
allowing'  attorney's  fee  to  plaintiff  in  mechanic's  lien  suit  is 
unconstitutional). 

As  to  allowance  of  attorney's  fees  out  of  fund  in  action  b.y 
creditors  who  sue  in  behalf  of  themselves  and  others,  see  5  4  I^. 
817. 

As  to  allowance  of  costs  in  probate  proceedings,  see  Kerr's 
Cyc.  C.  C.  P.  §§  1718,  1720  and  notes;  see  also,  CIuircli'.s  3Iew 
Probate  Law'  and  Practice,  passim. 

As  to  appointment  of  guardian  ad  litem,  see  Kerr's  Cyc.  C.  C. 
P.  §  373  and  note. 

As  to  arbitrations,  see  Kerr's  Cyc.  C.  C.  P.  §  1281  et  seq.  and 
notes. 

As  to  attorneys  and  counselors  at  law  in  general,  see  Kerr's 
Cyc.  C.  C.  P.  §  275  et  seq.  and  notes. 

As  to  attorney's  fees  as  damag'es  in  action  for  conversion  of 
personal  property,  see  Kerr's  Cyc.  C.  C.  §  3336  and  note. 

As  to  attorney's  fees  in  action  of  partition,  see  Kerr's  Cyc. 
C.  C.  P.   §§  796,  798.   801  and  notes. 

As  to  attorney's  fees  in  actions  of  libel  and  slander,  see  Stats. 
1871-2  p.  553  §  7;  Hen.  G.  L.  p.  689. 

As  to  attorney's  fees  in  cases  of  mechanics'  liens,  see  Kerr's 
Cyc.  C.  C.  P.  §  1195  and  note. 

As  to  attorney  fees  in  foreclosure  proceedings,  see  post 
§  1500  and  note;  also  Hen.  G.  L.  p.   60  and  note. 

As  to  attorney's  fees  on  foreclosure  of  mortgages,  see  Kerr's 
Cyc.  C.  C.  P.  §  726  et  seq.  and  note. 

As  to  bonds  for  costs  in  actions  of  libel  and  slander,  see  Stats. 
1871-2  p.  533  §  7,  Hen.  G.  L.  p.  689. 

As  to  costs,  counsel  fees,  etc.,  in  matter  of  divorce,  see  Kerr's 
Cyc.  C.  C.  §  137  and  note. 

As  to  counsel  fees  in  probate  matters,  see  Kerr's  Cyc.  C.  C.  P. 
§  1718   and   note. 

As  to  counsel  fees  in  foreclosure,  see  Kerr's  Cyc.  C.  C.  P. 
§  1500  and  note. 

As  to  fees  of  jurors  in  civil  cases,  see  Hen.  G.  L.  pp.   452,  606. 

As  to  fees  of  officers,  jurors,  witnesses,  etc.,  see  Hen.  G.  L. 
pp.   447-453,   606. 

As  to  fees  of  official  reporters,  see  Kerr's  Cyc.  C.  C.  P.  §  274 
and  note. 
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As  to  in  what  cases  appeals  may  l>e  takfn.  see  Kerr's  Cyo. 
C.  C.   P.  §  963  and  note. 

As  to  juries  in  general,  see  K<Tr's  Cyc.  C.  C.  P.  §S  19(1  et  secj. 
and  notes. 

As  to  plionogTaphic  reporters  of  superior  courts,  see  Kerr's 
Cyc.  C.  C.  P.  §§  269  et  seq.  and  notes. 

As  to  recovery  of  counsel  fees  in  actions  of  claim  and  delivery 
for  personal  property,  see  Kerr's  Cyc.  C.  C.  P.  §  509  and  note. 

As  to  witness  fees. — Power  of  judge  to  order  payment  must 
be  by  statute  uniform  throughout  state. — 109  C.  332.  42  P.  434. 
See  Const.  1879  art.  XI  §  5,  Hen.  G.  L.  p.  xc. 

As  to  witnesses  in  gt-neral.  see  Kerr's  Cyc.  C  C.  T'.  S^  ISTS  et 
se(|.   and   notes. 

Fencing- bond — Attorney's  fees  in  action  on — as  to.  see  post 
§  12.')]. 

Mechanics'  lien — Attorney's  fees  and  costs. — As  to,  see  Kerr's 
Cyc.  C.  C.  P.  §  119.5  and  note. 

S  1022.  W  HE>  ALLOWED  OF  COURSE  TO  THE  PLAIN- 
TIFF.  Costs  are  allowed  of  course,  to  the  plaintiff,  upon  a 
judgment  in  his  favor,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  in  an  action  to  recover  the  possession  of  personal  prop- 
erty, where  the  value  of  the  property  amounts  to  three  hun- 
dred dollars  or  over;  such  value  shall  be  determined  by  the 
jury,  court,  or  referee  by  whom  the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

f).  In  an  action  which  involves  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine. 

IILsfory:  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  49,'i  Practice  Act  (adding  paragraph  5)  as  amended  1853,  Stats. 
1X53,    p.    276. 

See  Kerr's  Cvc.  C.  C.  P.  for  33  pars,  annotation. 

2  P.  746,  747  (subd.  5 — costs  allowed  to  defendant  when):  61 
C.  287,  290,  30  P.  820  (applied):  72  C.  451,  458,  14  P.  186.  189 
(applied):  74  C.  565,  566,  16  P.  390  (cited):  86  C.  459,  461,  25  P. 
12,  13  (cited):  120  C.  255,  259,  260,  52  P.  632  (applied):  120  C. 
447,  449,  52  P.  804  (applied):  122  C.  219,  223.  54  P.  731  (con- 
strued); 123  C.  147,  152,  153,  55  P.  796  (applied):  125  C.  48.  49. 
57    P.   684    (applied);    130   C.    223.    224.   62   P.    470    (applie<ll;    134    C. 
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41,  42,  66  P.  1  (applied);  138  C.  11,  70  P.  919  (applied  without 
citation);  141  C.  93,  95,  74  P.  548  '(applied);  144  C. 
430,  432,  433,  77  P.  1038  (applied);  144  C.  542,  547, 
78  P.  7  (cited);  145  C.  454,  455,  456,  78  P.  353  (applied);  149 
C.  722,  730,  87  P.  569  (subd.  5 — easement  is  real  estate);  150  C. 
177,  180,  88  P.  706  (costs  in  case  of  personal  judgment  against 
executor);  6  C.  A.  475,  477,  92  P.  500  (loss  of  costs  as  penalty, 
where  recovery  is  had  of  a  less  amount  than  that  which  deter- 
mines tlie  court's  jurisdiction). 

As  to  actions  to  abate  nuisance,  see  Kerr's  Cyc.  C.  C.  P.  §§  731 
et  seq.  and  notes. 

As  to  amount  of  recovery  in  action  of  libel  as  affecting  costs, 
see  Kerr's  Cyc.  C.  C.  P.  §  1025  and  note  par.   14. 

As  to  amount  of  recovery  in  equitable  actions  as  affecting 
costs,  see  Kerr's  Cyc.  C.  C.  P.  §  1025  and  note  pars.  11,  12. 

As  to  recovery  on  counterclaim  as  affecting  costs,  see  Kerr's 
Cyc.  C.  C.  P.  §  1022  and  note  par.  4. 

§1023.  SEVERAL  ACTIONS  BEOUGJHT  ON  A  SINGLE 
CAUSE  OF  ACTION  CAN  CABEY  COSTS  IN  BUT  ONE.  When 
several  actions  are  brought  on  one  bond,  undertaking,  promis- 
sory note,  bill  of  exchange,  or  other  instrument  in  writing,  or 
in  any  other  case  for  the  same  cause  of  action,  against  sev- 
eral parties  who  might  have  been  joined  as  defendants  in  the 
same  action,  no  costs  can  be  allowed  to  the  plaiutifli  in  more 
than  one  of  such  actions,  which  may  be  at  his  election,  if  the 
party  proceeded  against  in  the  other  actions  were,  at  the 
commencement  of  the  previous  action,  openly  within  this 
state;  but  the  disbursements  of  the  plaintiff  must  be  allowed 
to  him  in  each  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  496  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.   C.  P.  for  2  pars,  annotation. 
110  C.  614,  620,  43  P.  4,  386   (construed). 

As  to  joining  several  parties  as  defendants,  see  Kerr's  Cyc. 
C.  C.  P.   §  383  and  note. 

§1024.  DEFENDANT'S  COSTS  MUST  BE  ALLOWED  OF 
COURSE,  IN  CERTAIN  CASES.  Costs  must  be  allowed  of 
course,  to  the  defendant  upon  a  judgment  in  his  favor  in  the 
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actious  mentioned  in  section  ten  hundred  and  twenty-two,  and 
in  special  proceedings. 

History:  Enacted  March  11,  1872,  re-enactment  of  §497  Prac- 
'ice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdt.s.  1900-1,  p.  180,  act  held  unconstitutional,  see 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  Heotion. — (C.  Feb.  12,  1884),  2  P.  746,  747  (applied):  72  C. 
451,  458,  14  P.  186,  189  (referred  to);  74  C.  565,  566,  16  P.  390 
(referred  to);  122  C.  219,  223,  54  P.  731  (applied);  125  C.  48,  49, 
57  P.  684  (referred  to);  134  C.  41,  42,  06  P.  1  (referred  to);  138  C. 
11,  23,  70  P.  918,  919  (construed);  144  C.  430.  433,  77  P.  1038 
(referred  to);  6  C.  A.  475,  477,  92  P.  500  (loss  of  costs  as  pen- 
alty, where  recovery  is  had  of  a  less  amount  tlian  that  wliicli 
deterinines  the  court's  jurisdiction). 

Practice  Act  §495. — 29  C.   281,  282    (construed). 

As  to  attorney's  fees  as  costs,  see  Kerr's  Cyc.  C.  C.  P.  §  1021 
and  note. 

As  to  costs  allowed  defendant,  see  Kerr's  Cyc.  C.  C.  P.  §  1022 
and  note. 

As  to  costs  where  plaintiff  recovers  less  than  three  hundred 
dollars,  see  Kerr's  Cyc.  C.  C.  P.  §  1022  and  note  pars.   9-19. 

§1025.    COSTS,    WHEN   IN   THE   DISCRETION    OF    THE 

COURT.  In  other  actions  than  those  mentioned  in  section 
ten  hundred  and  twenty-two,  costs  may  be  allowed  or  not, 
and,  if  allowed,  may  be  apportioned  between  the  parties,  on 
the  same  or  adverse  sides,  in  the  discretion  of  the  court;  but 
no  costs  can  be  allowed  in  an  action  for  the  recovery  of  money 
or  damages  when  the  plaintiff  recovers  less  than  three  hun- 
dred dollars,  nor  in  an  action  to  recover  the  possession  of 
personal  property,  when  the  value  of  the  property  is  less 
than  three  hundred  dollars. 

Hljutory:  Enacted  March  11,  1872,  re-enactment  of  §  498  Prac- 
tice Act  as  amended  1866  (Stats,  1865-6,  p.  847);  amended  by 
Code  Commission,  Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.   180,  act  lield  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

Code  Hootion. — 68  C.  37,  8  P.  616  (applied);  72  C.  451.  458,  14  P. 
186,  1S9  (referred  to);  96  C.  235,  239,  31  P.  44  (cited);  101  C.  235. 
237,  35  P.  859  (cited);  119  C.  352,  :',r>7,  51  P.  544,  ;M!t  ( rrf.-rr.d 
Kerr's  C.  C,  P.— 50  785 
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to);  120  C.  255,  259,  52  P.  632  (referred  to);  126  C.  135,  149,  J7 
A.  S.  .158,  58  P.  442  (cited);  136  C.  5,  6,  68  P.  97  (referred  to""): 
138  C.  11,  23,  70  P.  918,  919  (referred  to);  141  C.  93.  95.  74  P.  548 
(referred  to);  144  C.  430,  432.  433,  77  P.  1038  (cited):  144  C.  542. 
547,  78  P.  7  (cited):  145  C.  454.  455,  456,  78  P.  953  (cited):  145  C. 
730,  736,  79  P.   449    (referred  to). 

Practice  Act  §498. — 6  C.  286,  287  (cited):  17  C.  336,  339 
(applied):  28  C.  561,  562,  566,  87  A.  D.  139  (applied);  29  C.  281. 
282    (applied). 

As  to  co.sts  in  matter  of  divorce,  see  Kerr's  Cyc.  C.  C.  §137 
and  note. 

As  to  costs  where  plaintiff  recovers  less  than  three  hundred 
dollars,  see  Kerr's  Cyc.  C.  C.  P.  §  1022  and  note  pars.  9-19. 

As  to  mechanics'  liens,  notices  thereof,  and  actions  to  fore- 
close same,  see  Kerr's  Cyc.  C.  C.  P.  §§  1183  et  seq.  and  notes. 


§  1026.  WHEN  THE  SEVERAL  DEFENDANTS  ARE  NOT 
UNITED  IN  INTEREST,  COSTS  MAY  BE  SEVERED.  When 
there  are  several  defendants  in  the  actions  mentioned  in  sec- 
tion ten  hundred  and  twenty-two,  not  united  in  interest,  and 
malting  separate  defenses  by  separate  answers,  and  plaintiff 
fails  to  recover  judgment  against  all,  the  court  must  award 
costs  to  such  of  the  defendants  as  have  judgment  in  their 
favor. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  499  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

As  to  actions  and  special  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
§§  21-32  and  notes. 

As  to  costs  and  counsel  fees  in  actions  of  libel  and  slander, 
see  Stats.  1871-2  p.  533  §  7,  Hen.  G.  L.  p.  689. 

As  to  costs  in  action  of  contested  elections,  see  Kerr's  Cyc. 
C.  C.  P.  §  1125  and  note. 

As  to  costs  in  action  of  partition,  see  Kerr's  Cyc.  C.  C.  P. 
§§  768,  769,  796,  798,  799  and  notes. 

As  to  costs  in  cases  of  eminent  domain,  see  Kerr's  Cyc.  C.  C. 
P.   §  1255  and  note. 

As  to  costs  in  cases  of  meclianics'  liens,  see  Kerr's  Cyc.  C.  C. 
P.   §§  1195  and  note. 

As  to  costs  on  application  by  guardian  of  sale  of  property  of 
ward,   see   post    §  1786. 
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As  to  costs  on  contest  of  pr()l)ato  of  will,  see  Kerr's  Cyc.  C.  C. 
P.  §  1332  and  note. 

As  to  costs  on  disclaimer  or  judgment  l.y  default  in  aotion  to 
quiet  title,  see  Kerr's  Cyc.  C.  C.  P.  §  739. 

As  to  costs  on  foreclosure  of  mortgages,  see  Ki-rr's  Cyc.  C  C 
P.  §  726  and  note. 

As  to  costs  on  proceeding  for  usurpation  of  office,  see  ante 
i  809. 

As  to  costs  on  revocation  of  submis.sion  tr>  arbitration,  see 
post  §  1290. 

As  to  imposing  costs  as  condition  of  opening  default,  see 
Kerr's  Cyc.   C.   C.   P.   §  473  and   note. 

As  to  imposing  costs  on  allowance  of  amiMidment.';  lo  i)leail- 
ings,  see  Kerr's  Cyc.  C.  C.  P.  §  473  and  note. 

As  to  imposing  costs  on  granting  continuance,  see  Kerr's 
Cyc.  C.  C.  P.   §  1029  and  note. 

As  to  lien  of  costs  in  partition,  see  ante  §  7n'i. 

S  1027.  COSTS  OF  APPEAL  I)IS(  KETIONARY  WITH  THE 
COURT,  I\  CERTAIN  CASES.  In  the  following  cases  the 
costs  of  appeal  is  [are]  in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

HLstory:  Enacted  Marcli  11,  1872,  re-enaetnient  of  5  500  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 
Priu'tice  Act   §500. — 29  C.   281.   282    (cited). 

As  to  costs  and  damages  on  frivolous  appeal,  see  Kerr's  Cyc. 
C.  C.  P.   §  9.57  and  note. 

*j  1028.  REFEREE'S  FEES.  The  fees  of  referees  are  five 
dollars  to  each  for  every  day  spent  in  the  business  of  the 
reference;  but  the  parties  may  agree,  in  writing,  upon  any 
other  rate  of  compensation,  and  thereupon  such  rate  shall  be 
allowed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  504  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

52  C.  132,  135  (erroneously  cited  for  §1068):  llo  ('.  lo:;,  404. 
73  P.  1052    (referred  to). 

As  to  referee's  costs,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  638- 
645  cand  notes. 
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Same — Compensation  in  partition.- — See  Kerr's  Cyc.  C.  C.  P. 
§§  768,  796  and  notes. 

Same — In  probate  proceedings. — See  Kerr's  Cyc.  C.  C.  P.  S  1508 
and  note. 

§  1029.     CONTINUANCE,    COSTS    MAY    BE    IMPOSED    AS 

CONDITION  OF.  When  an  application  is  made  to  a  court 
or  referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  the  postponement  may  be  imposed,  in  the  discretion 
of  the  court  or  referee,  as  a  condition  of  granting  the  same. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  505  Prac- 
tice Act  as  amended  1855,  Stats.  1855,  p.  251. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
91  C.  584,  588,  27  P.  932,  933   (applied). 

As  to  costs  on  continuance  in  cases  of  contested  elections, 
see  Kerr's  Cyc.   C.   C.  P.   §  1121   and  note. 

§1030.  COSTS  WHEN  A  TENDER  IS  MADE  BEFORE 
SUIT  BROUGHT.  When,  in  an  action  for  the  recovery  of 
money  only,  the  defendant  alleges  in  his  answer  that  before 
the  commencement  of  the  action  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon  de- 
posits in  court,  for  plaintiff,  the  amount  so  tendered,  and  the 
allegation  be  found  to  be  true,  the  plaintiff  cannot  recoyer 
costs,  but  must  pay  costs  to  the  defendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  506  Prac- 
tice Act. 

144  C.  115,  117,  77  P.  887,   889    (referred  to). 

As  to  costs  on  refusal  to  accept  amount  allowed  on  claim  i'l 
probate,  see  post  §  1503. 

As  to  objections  to  tender  must  be  specified,  see  Kerr's  Cyc. 
C.  C.   P.   §  2076  and  note. 

As  to  offer,  in  writing-,  to  pay  being  equivalent  to  tender,  see 
Kerr's  Cyc.  C.  C.  P.  §  2074  and  note. 

§  1031.  COSTS  IN  ACTION  BY  OR  AGAINST  AN  ADMIN- 
ISTRATOR, ETC.  In  an  action  prosecuted  or  defended  by 
[1]  an  executor,  [2]  administrator,  [3]  trustee  of  express 
trust,  or  [4]  a  person  expressly  authorized  by  statute,  costs 
may  be  recovered  as  in  action  by  and  against  a  person  prose^ 

788 


Ch.  VI.]  COSTS  ON  REVIKW,   NOT  APPEAL,.  «  1032 

cuting  or  defending  in  his  own  right;  but  such  costs  must, 
by  the  judgment,  be  made  chargeable  only  upon  the  estate, 

fund,  or  party  represented,  unless  the  court  directs  the  same 
to  be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  507  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  180,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

93  C.  569,  572,  29  P.  230,  231  (referred  to);  99  C.  477,  479,  '«  P. 
1134  (applied);  103  C.  252,  253,  37  P.  146  (construed);  126  C. 
369,  371,  58  P.  940  (referred  to);  128  C.  335,  337,  60  P.  977  (re- 
ferred to);  149' C.  117,  121,  85  P.  305  (applied);  150  C.  177,  178, 
179,  88  P.  706  (costs  in  case  of  personal  judgment  against 
executor). 

As  to  costs  against  executor,  see  Kerr's  Cyc.  C.  C.  P.  §  1509 
and  note;   1  Clinrch's  Nctv  Probate  Liavrs  and  Practice,  p.   1075. 

As  to  costs  as  expenses  of  administration,  sec  Kerr's  Cyc.  C.  C. 
P.  §1485  and  note;  also,  Cliiircli'»«  IVe^v  Probate  Laiv  an«l  Prac- 
tice, passim. 

As  to  costs  in  action  against  exccTitor  or  administrator,  see 
Kerr's  Cyc.  C.  C.  P.  §  1509  and  note;  1  Cbiircli'N  New  Proli-itc 
liBw  and  Practice,  pp.   1051,   1075. 

As  to  costs  in  action  by  executor  or  administrator,  see  1 
<'burcl>*N  Ne«-  Probate  La^v  and  Practice,  p.  1051. 


§  1032.     COSTS  IN  A  REVIEW  OTHER  THAN  BY  APPEAL. 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a 
special  proceeding  is  brought  before  a  court  of  higher  juris- 
diction for  a  review,  in  any  other  way  than  by  appeal,  the 
same  costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 
collected  by  execution,  or  in  such  manner  as  the  court  may 
direct,  according  to  the  nature  of  the  case. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  508  Prac- 
tice Act. 

As  to  costs  on  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  1027  and  note; 
Kerr's  Cyc.  C.  C.   P.  §  1034  and  note. 

As  to  special  proceedings,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1063-1821  and  notes. 
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S  1033.  FILING  OF  AND  AFFIDAVIT  TO  BILL  OF  COSTS. 
The  party  in  whose  favor  judgment  is  rendered,  and  who 
claims  his  cost,  must  [1]  deliver  to  the  clerk,  and  [2]  serve 
upon  the  adverse  party,  within  five  dajs  after  the  verdict,  or 
notice  of  the  decision  of  the  court  or  referee,  or,  if  the  entry 
of  the  judgment  on  the  verdict  or  decision  be  stayed,  then, 
before  such  entry  is  made,  a  [3]  memorandum  of  the  items  of 
his  [a]  costs  and  [•)]  necessary  disbursements  in  the  action 
or  proceeding,  [1]  which  memorandum  must  be  verified  by  the 
oath  of  [a]  the  party,  or  [b]  his  attorney  or  [c]  agent,  or 
[d]  by  the  clerk  of  his  attorney,  stating  that  to  the  best  of 
his  knowledge  and  belief  [i]  the  items  are  correct,  and  [ii] 
that  the  disbursements  have  been  necessarily  incurred  in  the 
action  or  proceeding.  A  part}'  dissatisfied  with  the  costs 
elaiined  may,  within  five  days  after  notice  of  filing  of  the  l)ill 
of  costs,  file  a  motion  to  have  the  same  taxed  by  the  court  in 
which  the  judgment  was  rendered,  or  by  the  judge  thereof  at 
chambers.  By  the  decision  of  the  court,  or  referee,  herein 
referred  to,  is  meant  the  signing  and  filing  of  the  findings  of 
fact  and  conclusions  of  law. 

History:  Enacted  March  11.  1872,  re-enactment  of  §  510  Prac- 
tice Act  as  amended  1855  (Stats.  1855,  p.  251),  amended  March  24. 
1874,  Code  Amdts.  1873-4,  p.  343;  February  21,  1899,  Stats,  and 
Amdts.  1899,  p.  22;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  181,  act  held  unconstitutional,  see 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

Code  section.— 57  C.  226,  231  (construed):  59  C.  580,  583  (cited): 
63  C.  53,  55  (applied):  64  C.  529,  590,  2  P.  418  (applied):  S  P.  3 
(applied);  69  C.  559,  561,  11  P.  215,  216  (applied);  71  C.  254,  260. 
261,  12  P.  67,  70,  71  (construed);  90  C.  337,  27  P.  185,  186  (cited): 
90  C.  562,  563,  27  P.  409  (applied);  95  C.  644,  30  P.  795  (applied^ 
108  C.  285,  286,  41  P.  304  (applied);  44  P.  229  (referred  to):  120 
C.  123,  127,  52  P.  159  (cited);  129  C.  244,  245,  61  P.  1126  (con- 
strued); 130  C.  290,  300,  62  P.  563,  564  (applied);  130  C.  389,  390. 
62  P.  597  (applied);  134  C.  636,  640,  66  P.  848  (construed);  150  C. 
31,  32,  35,  37,  87  P.  1031  (construed — this  section  and  |10:!1 
treated  as  analogous — retaxation  of  costs). 

Practice  Act  §510. — 11  C.  341  (applied):  16  C.  403,  418  (con- 
strued);  24  C.   350,  352,   353    (applied);   28  C.   416,   420    (cited):   30 
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C.  547  (referred  to);  64  C.  529,  590,  2  P.  418  (cited);  71  C.  254. 
259,  260,  261,  12  P.  67  (construed);  129  C.  244,  245.  61  P.  1126 
(Cited):  l.-iO  C.  ?.S9.  .?9n,  (12  P.  r.OT  (cited). 

§  1034.     (  OSTS    ON    APPEAL,    HO>V    ('LAI3IEI)    AM)    KE- 

COVERED.  Whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  costs,  he  must,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  below, 
deliver  to  such  clerk  a  memorandum  of  his  costs,  verified  as 
prescribed  by  the  preceding  section,  and  thereafter  he  may 
have  an  execution  therefor  as  upon  a  judgment. 

HLstory:  Enacted  Marcli  11,  1872,  founded  on  §  665  Practice 
Act  as  amended  1854  (Stats.  1854,  p.  84);  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  181,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  'Kerr's  Cyc.  C.  C.  P.  for  9  pars,  aiiiiotution. 

59  C.  580,  583  (cited);  74  C.  106,  107,  15  P.  448  (cited);  118  C. 
113,  114,  50  P.  375  (cited);  150  C.  31,  32,  33,.  34,  35,  36,  37,  87  P. 
1031  (construed  witli  §1033  as  to  retaxation  of  costs):  28  F. 
223,  224   (definition). 

As  to  appeals  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  936  et  sc<i. 
and  notes. 

As  to  damag'os  for  frivolous  appeal,  see  Kerr's  Cyc.  C.  C.  P. 
§  957  and  note. 

As  to  remittitur,  see  Kerr's  Cyc.  C.  C.  P.   §  958  and  note. 

As  to  undertaking  for  payment  of  costs  upon  affirmance  of 
judgment  or  dismissal  of  appeal,  see  Kerr's  Cyc.  C.  C.  P.  S§941 
i-t  seq.  and  notes. 

§  1035.  INTEREST  AM)  COSTS  MUST  BE  INCLUDED  BV 
THE  CLERK  IX  THE  .lUDUMENT.  The  clerk  must  include 
in  the  judgment  entered  up  by  him,  any  interest  on  the  verdict 
or  decision  of  the  court,  from  the  time  it  was  rendered  or 
made,  and  the  costs,  if  the  same  have  been  taxed  or  ascer- 
tained; and  he  must,  within  two  days  after  the  same  are 
taxed  or  ascertained,  if  not  included  in  the  judgment,  insert 
the  same  in  a  blank  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  in  the  copies  and 
docket  of  the  judgment. 

HiN<ory:  Enacted  March  11,  1872,  founded  on  §511  Practice 
Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  section. — 71  C.  254,  260,  261,  12  P.  67  (construed);  75  C. 
590,  592,  17  P.  708  (referred  to);  82  C.  184,  185,  23  P.  45,  46 
(applied);  88  C.  384,  394,  26  P.  601  (cited);  90  C.  384,  386 
(erroneously  cited  for  §  1085),  27  P.  301  (correct  citation);  95  C. 
142,  143  (erroneously  cited  for  §1085),  30  P.  205  (correct  cita- 
tion); 108  C.  285,  286,  41  P.  304  (cited);  128  C.  572,  575,  61  P.  176 
(applied);  130  C.  389,  390,  62  P.  597  (cited);  141  C.  692,  697,  75  P. 
564  (applied);  7  C.  A.  172,  175,  93  P.  1046,  1047  (proper  course  in 
allowing  interest). 

Practice  Act  §511. — 28  C.  416,  420  (applied);  30  C.  547  (referred 
to);  33  C.  677,  678   (cited);  71  G.  254,  259,  260,  12  P.  67   (applied). 

As  to  interest  on  allowed  claims  in  probate,  see  Kerr's  Cy<:. 
C.   C.   P.   §§  1494,   1513   and  notes. 

As  to  interest  on  disbursements  in  action  of  partition,  see 
ante   §  801. 


§  1036.  WHEN  PLAINTIFF  IS  A  NON-EESIDENT  OK 
FOREIGN  CORPORATION,  DEFENDANT  MAY  REQUIRE 
SECURITY  FOR  COSTS.  When  the  plaintiff  in  an  action  or 
special  proceeding  resides  out  of  the  state,  or  is  a  foreign 
corporation,  security  for  the  costs  and  charges,  which  may  be 
awarded  against  such  plaintiff,  may  be  required  by  the  defend- 
ant. When  required,  all  proceedings  in  the  action  or  special 
proceediug  must  be  stayed  until  an  undertaking,  executed  by 
two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of  the 
action  or  special  proceeding,  not  exceeding  the  sum  of  three 
hundred  dollars.  A  new  or  an  additional  undertaking  may  be 
ordered  by  the  court  or  judge,  upon  proof  that  the  original 
undertaking  is  insufficient  security,  and  proceedings  in  the 
action  or  special  proceedings  stayed  until  such  new  or  addi- 
tional undertaking  is  executed  and  filed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  512  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  181,  act  held  unconstitutional,  see  history, 
§  5  ante;  amendment  re-enacted  March  18,  1903,  Stats,  and 
Amdts.  1903,  p.  187. 

See  'Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
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.t6  C.  249,  251  (construed);  62  C.  40,  42  (erronoously  cited  for 
§1086);  93  C.  505,  509,  29  P.  121  (applied);  118  C.  660,  661,  662. 
663,  50  P.  768  (applied):  137  C.  447,  449,  70  P.  297  (construed); 
149  C.   487,   490,  493,  87  P.   13    (applied). 

§  1037.  IF  SUCH  SECURITY  BE  XOT  GIVEN,  THE  AC- 
TION  MAY  BE  DISMISSED.  After  the  lapse  of  thirty  days 
from  the  service  of  notice  that  security  is  required,  or  of  an 
order  for  new  or  additional  security,  upon  proof  thereof,  and 
that  no  undertaking  as  required  has  been  filed,  the  court  or 
judge  may  order  the  action  or  special  proceeding  to  be  dis- 
missed. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  514  Prac- 
tice Act;  amended  hy  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  181,  act  held  unconstitutional,  see  history, 
§  5  ante;  amendment  re-enacted  March  18,  1903,  Stats,  and 
Aiiidts.    1903,   p.    188. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

93  C.  505,  509,  29  P.  121  (cited):  118  C.  660,  66],  50  P.  768 
(cited);  137  C.  447,  449,  70  P.  297  (construed);  149  C.  487,  490, 
492,  87  P.  13   (applied). 

Costs  in  contest — Requiring-  security  for  to  be  filed  within 
ten  days  ineffectual  for  any  purpose. — See  Kerr's  Cyc.  C.  C.  P. 
§  1036  and  note  par.  4. 

§  1038.  COSTS  WHEN  STATE  IS  A  PARTY.  When  the 
state  is  a  party,  and  costs  are  awarded  against  it,  they  mu.st 
be  paid  out  of  the  state  treasury. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

116  C.  492,  494,  48  P.  485  (referred  to);  145  C.  759.  767.  79  P. 
537    (applied);    31    P.   614,   618    (cited). 

Security  for  costs  not  required  to  be  given  by  state. — .See  post 
§  1058. 

§  1039.  COSTS  WHEN  COUNTY  IS  A  PARTY.  When  a 
county  is  a  party,  and  costs  are  awarded  against  it,  they  must 
))e  paid  out  of  the  county  treasury. 

History:    Enacted  March    11.    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars.  aniiDtation. 
116  C.  492,  494,  48  P.  485   (cited). 

Security  for  costs — Not  required  lo  be  j^iven  by  county. — See 
Kerr's  Cyc.  C.  C.  P.  §  1058  and  note. 
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CHAPTER  VII. 
GENERAL  PROVISIONS. 

§  1045.     Lost  papers,  how  supplied. 

§  1046.     Papers  without  the  title  of  the  action,  or  witli  defective 

title,  may  be  valid. 
§  1046a.   Papers    destroyed    by    fire    or    other    calamity.      Filing 

nunc  pro  tunc. 
§  1047.     Successive  actions  on  the  same  contract,  etc. 
§  1048.     Consolidation  of  several  actions  into  one. 
§  1049.     Actions,  when  deemed  pending-. 

§  1050.     Actions    to    determine    adverse    claims    and    by    sureties. 
§  1051.     Testimony,  when   to  be  taken  by  the  clerk. 
§  1052.     The  clerk  must  keep  a  register  of  actions. 
§  1053.     Two  of  three  referees,  etc.,  may  do  any  act. 
§  1054.     Time  within  which  an  act  is  to  be  done  may  be  extended 

by  the  court. 
§  1055.     Actions  against  sheriff  for  ofRcial  act. 
§  1056.     Corporations  may  become  sureties  on  vmdertakings  and 

bonds. 
S  1057.     Undertakings  mentioned  in   tliis  code,   requisites  of. 
S  1058.     People  of  state   not  required  to   give  bonds  when   state 

is  a  party. 
§  1059.     Surety    on    appeal    substituted    to    rights    of    judgment 

creditor. 

8  1045.    LOST  PAPEKS,  HOW  SUPPLIED.     If  an  original 
pleading  or   paper   be   lost,  the  court  may   authorize   a   copy 
thereof  to  be  filed  and  used  instead  of  the  original. 
History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

93    C.    600,    608,    29    P.    220    (cited);    110    C.    183,    190,    42    P.    580 
(applied);  137  C.  270,  272,  70  P.  88   (applied). 

As  to  authentication  of  records,  see  Kerr's  Cyc.  C.  C.  P.  §S  1905, 
1906  and  note. 

As  to  certificates  to  copies  of  writings,  see  Kerr's  Cyc.  C.  C.  P. 
§  1923  et  seq.  and  notes. 

As  to  copies  of  foreign  records,  see  Kerr's  Cyc.  C.  C.  P.  §  1907. 

As   to   presentation    of   lost   claim    against    estate    of    decedt^it, 
see  Kerr's  Cyc.  C.  C.  P.   §  1497  and  note. 

As  to  proof  of  lost  or  destroyed  will,  see   Kerr's  Cyc.  ('.   C.   P. 
S§  1338  et  seq.  and  notes. 
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S  104G.  PAPERS  WITH 01  T  TlIK  TITLK  OF  THE  A(TIO>, 
Olt  WITH  DEEEITIVE  TITLE,  HAY  HE  VALID.  An  affida- 
vit, notice,  or  other  paper,  without  the  title  of  the  action  or 

proceeding  in  which  it  is  made,  or  with  a  defective  title,  is  as 
valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it 
intelligibly  refer  to  such  action  or  proceeding. 

Ilix^ory:  Enacted  March  11,  1872,  re-enactment  of  S  'i^l  Prac- 
tice Act. 

See  K<-rr'.s  Cyc.  C.   C.   P.   for  S   par.s.   annotation. 
Corf*-   .section. — 67    C.    120.    122,    7    P.    20  1     (cited);    9.")    C.    415.    417, 
no    P.   557    (apjjlied;;    100   O.   334,   335,   34    P.    iXi.)    (applied). 
rrnt-tioe  Act  §  T.SI. — 3  C.  94,  97    (cited). 

§  1046a.  TAPEES  DESTROYED  BY  EIRE  OR  OTHER 
CALAMITY.  FILING  NUNC  PRO  TUNC.  In  all  cases 
brought  under  the  provisions  of  any  act  providing  for  the 
establishment  and  quieting  of  title  to  real  property  in 
cases  where  the  public  records  in  the  office  of  the  county 
recorder  have  been,  or  shall  hereafter  be,  lost  or  destroyed, 
in  whole  or  in  any  material  part  by  flood,  fire  or  earthquake, 
all  i)apers  filed  under  order  of  court  nunc  pro  tunc  as  of  the 
date  when  they  should  have  been  filed,  shall  have  the  same 
force  and  effect  as  if  filed  on  the  date  when  they  should  have 
been  filed. 

Hi!s4or>':      lOnacted     -\pril     21,     1909,    Stats,     and    Amdts.     1909. 

cli.   *;8G. 

S  1047.  SUCCESSIVE  ACTIONS  ON  THE  SAME  (ON- 
TRACT,  ETC.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the  former 
action,  a  new  cause  of  action  arises  therefrom. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  525  Prac- 
tice Act. 

As  to  proceedings  on  foreclosure  of  mortgage  where  dct)t  falls 
due  at  different  times,  see  Kerr's  Cyc.  C.  C.  P.  §  728  and  note. 

§1048.  CONS(»LIDATIO>  OF  SEVERAL  A(  TK>\S  l\n> 
(USE.     Whenever    two   or   more   actions   are    pending   at   one 
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time  between  the  same  parties  and  in  the  same  court,  upon 
causes  of  action  which  might  have  been  joined,  the  court 
may  order  the  actions  to  be  consolidated. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  526  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  section. — 66  C.  72,  73,  4  P.  963  (irregular  order  consoli- 
dating actions  is  not  available  on  appeal  unless  excepted  to) ; 
SO  C.  323,  324,  21  P.  4,  22  P.  186,  549  (cited);  126  C.  G44,  65(1,  59  P. 
143    (cited). 

Praetiee  Act  §526.-29  C.  307,  308   (cited). 

As  to  consolidating  actions  to  foreclose  meclianics'  lions,  see 
Kerr's  Cyc.  C.  C.  P.  §  1195  and  note. 

As  to  joinder  of  causes  of  action,  see  Kerr's  Cyc.  C.  C.  P. 
§  427  and  note. 

§  1049.  ACTIONS,  WHEN  DEEMED  PENDING.  An  action 
is  deemed  to  be  pending  from  the  time  of  its  commencement 
until  its  final  determination  upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  sooner  satisfied. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  act 
held  unconstitutional,  see  history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  34  pars,  annotation. 

Code  section. — 55  C.  316,  320  (erroneously  cited  for  §1007); 
67  C.  330,  331,  7  P.  746  (referred  to);  89  C.  535,  541,  23  A.  S.  50U, 
26  P.  1097,  1098  (applied);  91  C.  428,  431,  27  P.  732,  733  (applied); 
97  C.  546,  550,  552,  32  P.  589  (applied);  99  C.  83,  88,  89,  33  P.  757, 
758  (construed);  99  C.  472,  475,  476,  34  P.  108  (applied);  99  C. 
623,  627,  34  P.  344  (applied);  100  C.  41,  42,  34  P.  675  (cited); 
100  C.  635,  646,  38  A.  S.  314,  35  P.  433,  434  (cited);  110  C.  502, 
504,  42  P.  1064  (referred  to);  113  C.  56,  45  P.  164  (referred 
to);  119  C.  249,  257,  47  P.  124,  51  P.  340  (cited);  120  C.  22,  24, 
52  P.  40  (applied);  123  C.  21,  23,  55  P.  599  (applied);  124  C.  422. 
428,  57  P.  225  (construed);  125  C.  85,  89,  57  P.  761  (applied); 
129  C.  649,  650,  62  P.  259  (cited);  130  C.  597,  599,  80  A.  S.  150, 
62  P.  1062  (applied);  131  C.  639,  646,  82  A.  S.  400,  63  P.  1017 
(applied);  64  P.  408  (has  no  bearing  upon  construction  to  be 
given  §  336);  134  C.  467,  468,  469,  86  A.  S.  290,  66  P.  580  (cited); 
137  C.  129,  144,  145,  69  P.  900  (applied);  143  C.  106,  113,  101  A.  S. 
84,  76  P.  976  (cited);  143  C.  221,  226,  235,  77  P.  65  (construed  and 
applied);  143  C.   630,   633,  77   P.   647    (cited);   153   C.   219,   221,  94   P. 
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885  (applied);  2  A.  C.  193,  S3  P.  272  (action  is  not  pendin;;: 
wlien);  26  F.  337,  346  (effect  of  provision — conforms  tu  lav. 
previously  existing);  36  F.  337,  361  (citod  in  connection  with 
§  946  as  to  stay  of  proceeding's). 

Practice  Act  §527. — 5  C.  83,  84  (construed  ;ind  appli.d  i :  2  1  C. 
157,  165,   166    (construed  and  applied). 

As  to  how  action  is  commenced,  see  Kerr's  Cyc.  C.  C.  P.  §  405 
and   note. 

As  to  offer  to  allow  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §  997 
and  note. 

§  1050.  ACTIONS  TO  DETERMINE  ADVERSE  CLAIMS 
AND  BY  SURETIES.  An  action  may  be  brought  by  one 
person  against  another  for  the  purpose  of  determining  an 
adverse  claim,  which  the  latter  makes  against  the  former  for 
money  or  property  upon  an  alleged  obligation ;  and  also 
against  two  or  more  persons,  for  the  purpose  of  compelling 
one  to  satisfy  a  debt  due  to  the  other,  for  which  plaintiff  is 
bound  as  a  surety. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  527  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  Nection. — (C.  Oct.  18,  1890),  24  P.  942  (cited):  92  C.  419. 
420,  28  P.  441,  442  (cited);  96  C.  100,  101,  30  P.  1016  (applied): 
117  C.  434,  436,  49  P.  457  (applied);  121  C.  350,  351,  66  A.  S.  33. 
53  P.  905  (referred  to);  132  C.  154,  158,  64  P.  278  (construed): 
136  C.  26,  29,  68  P.  321  (applied);  137  C.  HO,  114,  69  P.  971  (cited  »: 
138  C.  558,  559,  71  P.  801  (referred  to):  145  C.  192,  193.  78  P.  t;;i7 
(cited). 

Practice  Act  §527. — 5  C.  83,  84  (constru(>d )  :  24  C.  157.  165. 
166,   85   A.   D.   53    (construed). 

As  to  action  of  interpleader,  see  Kerr's  Cyc.  C.  C.  P.  §  3X6  and 
note. 

As  to  actions  to  determine  conflicting  claims  to  real  property, 
see  Kerr's  Cyc.  C.  C.  P.  §§  738  et  seq.  and  notes. 

As  to  general  principles  of  suretyship,  see  Kerr's  Cyi'.  C.  C. 
§§  2831   et  seq.  and  notes. 

As  to  intervention,  see  Kerr's  Cyc.  C.  C.  P.   §  387  and  note. 

As  to  right  of  contribution  between  sureties,  see  ante  §  709. 

As  to  right  of  surety  paying  judgment  to  take  assignment 
and  enforce  same,  see  Kerr's  Cyc.  C.  C.  P.  §  675  and  note. 

As  to  substitution  as  defendant  of  person  making  advers.-  or 
conflicting  claim,  see  Kerr's  Cyc.  C.  C.  P.  §  386  and  note. 
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§  1051.  TESTIMONY,  WHEN  TO  BE  TAKEN  BY  THE 
CLERK.  On  the  trial  of  an  action  in  a  court  of  record,  if 
there  is  no  shorthand  reporter  of  the  court  in  attendance, 
either  party  may  require  the  clerk  to  take  down  the  testimony 
in  writing. 

History:    Enacted  March  11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

121   C.  GU8,  669,  54  P.   146  (erroneously  cited  for  S  20.'il). 

S  1052.  THE  CLERK  MUST  KEEP  A  REIUSTER  OF  AC- 
TIONS.  The  clerk  must  keep  among  the  records  of  the  court 
a  register  of  actions.  He  must  enter  therein  the  title  of  the 
action,  with  brief  notes  under  it,  from  time  to  time,  of  all 
papers  filed  and  proceedings  had  therein. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  528  Prac- 
tice Act. 

See  Kerr's  Cyc.  C  C.  P.  for  2  pars,  annotation. 
99    C.    511,    514,    34    P.    109     (cited):    126    C.     644,    649.    59    P.    143 
(referred  to). 

§  1053.  TWO  OF  THREE  REFEREES,  ETC.,  MAT  DO  ANT 
ACT.  When  there  are  three  referees,  or  three  arbitrators,  all 
must  meet,  but  two  of  them  may  do  any  act  which  might  be 
done    by    all. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  529  Prac- 
tice Act. 

That  majority  may  act  wliere  joint  authority  is  given  several 
persons,  see  Kerr's  Cyc.  C.   C.   P.   §  15  and  note. 

That  two  of  three  appraisers  may  act,  see  Kerr's  Cyc.  C.  C.  P. 
§  1477. 

As  to  majority  of  arbitrators  determining  question,  see  Kerr's 
Cyc.   C.   C.   P.   §  1285. 

As  to  references  and  trials  by  referees,  see  Kerr's  Cyc.  C.  C. 
P.   §§  638   et  seq.  and  notes. 

§  1054.  TIME  WITHIN  WHICH  AN  ACT  IS  TO  BE  DONE 
MAY  BE  EXTENDED  BY  THE  COURT.  When  an  act  to  be 
done,  as  provided  in  this  code,  relates  to  [1]  the  pleadings  in 
the   action,   or    [2]    the   undertakings   to   be   filed,   or    [3]    the 
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jtistificatlons  of  sureties,  or  [4]  the  i)rei)aration  of  statements, 
or  [5]  of  bills  of  exceptions,  or  [6]  of  amendments  thereto, 
or  [7]  to  the  service  of  notices  other  than  of  appeal,  the  time 
allowed  by  this  code  may  be  extended,  upon  good  cause 
shown,  [1]  by  the  judge  of  the  superior  court  in  and  for  the 
county  in  which  the  action  is  pending,  or  [2]  by  the  judge 
who  presided  at  the  trial  of  said  action;  but  such  extension 
shall  not  exceed  thirty  days,  without  the  consent  of  the 
adverse  party;  except  that  when  it  appears  to  the  judge  to 
whom  said  application  is  made,  that  the  attorney  of  record 
for  the  party  applying  for  said  extension  is  actually  engaged 
in  attendance  upon  a  session  of  the  ie^rislature  of  this  state, 
as  a  member  thereof;  in  which  case  it  shall  be  the  duty  of 
said  judge  to  extend  said  time  until  said  session  of  the  legis- 
lature adjourns,  and  thirty  days  thereafter:  provided,  how- 
ever, that  from  and  after  the  passage  of  this  act  to  and 
including  the  twenty-eighth  day  of  February,  nineteen  hun- 
dred and  seven,  the  judge  shall  have  power  to  extend  the 
foregoing  time  as  to  any  matter  enumerated  in  this  section 
for  not  exceeding  ninety  days,  and  shall  also  have  power 
during  said  period  to  extend  by  order,  for  not  exceeding 
ninety  days,  the  time  for  filing  and  serving  notices  of  appeal 
and  for  the  performance  of  any  act  in  any  action  or  special 
proceeding  required  by  this  code  to  be  done  within  a  specified 
time. 

History:  Enacted  March  11,  1872,  founded  on  §  530  Practice 
Act  a.s  amended  1861  (Stats.  1861,  p.  591);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  344;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  7;  March  1,  1889;  Stats,  and  Amdts.  1889,  p  45; 
January  31,  1895,  Stats,  and  Amdts.  1895,  p.  11;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  June  3,  190G, 
Stats,  and  Amdts.   1906,  p.   9.     In  effect   Immediately. 

See   Kerr's  Cyc.   C.   C.   P.   for   G4  pars,   annotation. 
Corte    NOftion. — nl    C.    50],    503    (applied    to    pn-smt  iiim:    I'iH    of 
exocptioii.s);   57  C.  629,   632    (applh'd);   61    C.   498.   506    ( ronslru<'d ) : 

64  C.   462.   463.   2    P.   49    (cited):   64   C.   529.   5  Id,    2   P.    4  IS    (ai)plk-d»: 

65  C.  236,  3  P.  805  (cited);  6  P.  7(M  (cit.-d  in  di.s.  op.  of  Tlioni- 
ton.  J.):  67  C.  601.  602.  8  P.  316  (appli.Ml):  6S  C.  485,  487.  48S,  489, 
9  P.  663  (construed);  70  C.  390.  391.  11  P.  652,  653  (constru.-d  t  ; 

799 


S  1055  CODE  OF  CIVIL  PROCEDTTRE.       [Pt.II,Tit.XIV. 

71  C.  583,  584,  12  P.  685,  686  (applied);  74  C.  104,  105,  15  P.  447 
(applied);  83  C.  319,  320,  23  P.  301,  302  (applied);  83  C.  643,  644, 
645,  24  P.  152,  153  (construed);  84  C.  537,  539,  24  P.  286  (cited); 
86  C.  74,  76,  24  P.  845  (construed);  89  C.  611,  612,  26  P.  1091 
(applied);  91  C.  488,  491,  27  P.  758  (construed — imposes  limita- 
tion upon  power  of  court  to  extend  time  without  consent  of 
adverse  party);  99  C.  477,  480,  33  P.  1134,  1135  (cited);  129  C. 
279,  280,  281,  61  P.  955,  956  (applied);  129  C.  690,  691,  62  P.  254 
(applied);  134  C.  48,  49,  66  P.  43  (applied);  135  C.  660,  661,  67  P. 
1048  (referred  to);  136  C.  556,  557.  69  P.  291  (applied);  138  C.  51, 
52,  70  P.  1024  (applied);  147  C.  715,  720,  82  P.  381  (construed); 
149  C.  266,  267,  86  P.  694  (power  to  extend  time  to  plead,  demur 
or  move  beyond  30  days — stipulation);  150  C.  336,  338,  339,  88  P. 
985  (order  under  this  section  is  a  judicial  act,  but  cannot  be 
made  by  a  disqualified  judge);  151  C.  242,  245,  246,  90  P.  538 
(time  may  be  extended  for  all  purposes  including-  extension  of 
time  to  give  actual  notice). 

Practice  Act  §530. — 27  C.  107.  112,  113,  114  (applied);  27  C. 
337,  338  (applied);  28  C.  238,  240  (construed);  32  C.  347,  350 
(referred  to);   43  C.   320,  321,  322    (applied). 

As  to  exceptions  and  bills  of  exceptions,  see  Kerr's  Cyc.  C.  C. 
P.  §§  646  et  seq.  and  notes. 

As  to  extension  of  time  to  file  inventory  of  estate  of  deceased 
person,  see  Kerr'g  Cyc.  C.  C.  P.  §  1450  and  note. 

As  to  time  of  taking-  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  939  and 
note. 

Same — Extension  of  time. — See  Kerr's  Cyc.  C.  C.  P.  §  473  and 
note. 

§1055.  ACTIONS  AGAINST  SHERIFF  FOR  OFFICIAL 
ACT.  If  an  action  is  brought  against  any  officer  or  person 
for  an  act  for  the  doing  of  which  lie  had  theretofore  received 
any  valid  bond  or  covenant  of  indemnity,  and  he  [1]  gives 
seasonable  notice  thereof  in  writing  to  the  persons  who  exe- 
cuted such  bond  or  covenant,  and  [2]  permits  them  to  con- 
duct the  defense  of  such  action,  the  judg'meiit  recorered 
therein  is  coiiclnsive  evidence  against  the  persons  so  notified; 
and  the  court  may,  on  motion  of  the  defendant,  upon  notice 
of  five  days,  and  upon  proof  of  such  bond  or  covenant,  and  of 
such  notice  and  permission,  enter  judgment  against  them  for 
the  amount  so  recovered  and  costs. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  645  Prac- 
tice Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
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1900-1,  p.  182,  act  held  unconstitutional,  see  history,  §5  ante; 
amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  309,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  475. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Coile  section. — 102  C.  277,  279,  280,  281,  282,  36  P.  593,  59  1  (con- 
strued); 142  C.  201,  207,  75  P.  767   (cited). 

Practice  Act  §  G45. — 21  C.  438,  442,  82  A.  D.  749  (construed); 
28  C.   101,  102    (applied). 

§  1056.  CORPORATIONS  MAY  BECOME  SURETIES  ON 
UNDERTAKINGS  AND  BONDS.  In  all  cases  where  an  under- 
taking or  bond,  with  any  number  of  sureties,  is  authorized  or 
required  by  any  provision  of  this  code,  or  of  any  law  of  this 
state,  any  corporation  with  a  paid-up  capital  of  not  less  than 
one  hundred  thousand  dollars,  incorporated  under  the  laws  of 
this  or  any  other  state  of  the  United  States  for  the  purpose  of 
making,  guaranteeing,  or  becoming  a  surety  upon  bonds  or 
undertakings  required  or  authorized  by  law,  or  which,  by  the 
laws  of  the  state  where  it  was  originally  incorporated  has 
such  power,  and  which  shall  have  complied  with  all  the 
requirements  of  the  law  of  this  state  regulating  the  formation 
or  admission  of  these  corporations  to  transact  such  business 
in  this  state,  may  become  and  shall  be  accepted  as  security 
or  as  sole  and  sufficient  surety  upon  such  undertaking  or 
bond,  and  such  corporate  surety  shall  be  subject  to  all  the 
liabilities  and  entitled  to  all  the  rights  of  natural  persons' 
sureties; 

[Exiiiiiiiisitioii  by  iiisiiraiico  coinmissfoiier  —  Mnkin^  iij)  dv- 
flcioiioj]  provided,  that  the  insurance  commissioner  shall 
have  the  same  jurisdiction  and  powers  to  examine  the  affairs 
of  such  corporations  as  he  has  in  other  cases;  shall  require 
them  to  file  similar  statements  and  issue  to  them  a  similar 
certificate.  And  whenever  the  liabilities  of  any  such  corpor- 
ation shall  e.xceed  its  assets,  the  insurance  commissioner 
shall  require  the  deficiency  to  be  paid  ni)  in  sixty  days,  and 
if  it  is  not  so  paid  up,  then  he  shall  issue  a  certificate  showing 
the  extent  of  such  deficiency,  and  he  shall  publish  the  same 
once  a  week  for  three  weeks,  in  a  daily  San  Francisco  paper. 
And,  until  siich  deficiency  is  ]»s)id  up,  such  company  shall  not 
Kerr's  C.  C.  P. — 51  801 
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do  business  in  this  state.  In  estimating  the  condition  of  any 
such  company,  the  commissioner  shall  allow  as  assets  only 
such  as  are  allowed  under  existing  laws  at  the  time,  and  shall 
charge  as  liabilities,  in  addition  of  eighty  per  cent  of  the 
capital  stock,  all  outstanding  indebtedness  of  the  company, 
and  a  premium  reserve  equal  to  fifty  per  centum  of  the  pre- 
miums charged  by  said  company  on  all  risks  then  in  force. 

History:  Original  section  enacted  March  11,  1872,  re-enact- 
ment of  §646  Practice  Act  as  amended  1857  (Stats.  1857,  p.  29); 
repealed  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  Ill; 
present  section  enacted  March  16,  1889,  Stats,  and  Amdts.  1889, 
p.  215. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

95  C.  598,  599,  600,  30  P.  836  (construed);  97  C.  353,  355,  357, 
359,  32  P.   446   (construed). 

As  to  corporations  becoming'  surety  on  bonds  and  undertak- 
ings in  probate  matters,  see  post  §  1348. 

As  to  this  section  and  §  1057  post  superseding  act  of  1885,  see 
Hen.  G.  L.  p.  80  and  note. 


§  1057.  UNDERTAKINGS  MENTIONED  IN  THIS  CODE, 
REQUISITES  OF.  In  any  case  where  an  undertaking  or 
bond  is  authorized  or  required  by  any  law  of  this  state,  the 
officer  taking  the  same  must,  except  in  the  case  of  such  a 
corporation  as  is  mentioned  in  the  next  preceding  section, 
[1]  require  the  sureties  to  accompany  it  with  an  affidavit  that 
they  are  each  [2]  residents  and  [3]  householders,  or  [4]  free- 
holders, within  the  state,  and  [5]  are  each  worth  the  sum 
specified  in  the  undertaking  or  bond,  over  and  above  all  their 
just  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution;  but  when  the  amount  specified  in  the  undertaking 
or  bond  exceeds  three  thousand  dollars,  and  there  are  more 
than  two  sureties  thereon,  they  may  state  in  their  affidavits 
that  they  are  severally  worth  amounts  less  than  the  amount 
specified  in  the  undertaking  or  bond,  if  the  whole  amount  is 
equivalent  to  that  of  two  sufficient  sureties.  Auy  corporation 
such  as  is  mentioned  in  the  next  preceding  section,  may 
become  sole  suretj-  on  such  bond.  No  such  corporation  must 
be  accepted  in  any  case  as  a  surety  when  its  liabilities  exceed 
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its  assets  as  ascertained  in  the  manner  i)rovi(le(;l  in  section 
ten  hundred  and  fifty-six. 

[New   undertaking   ordered   when  —  Failure   to   give,   etc.] 

Whenever  an  undertaking  lias  l)een  given  and  ai)|)r()ved  in  any 
action  or  jJroceeding,  and  it  is  thereafter  made  to  appear  to 
the  satisfaction  of  the  court  that  any  surety  upon  such  under- 
taking has  for  any  reason  become  insufficient,  the  court  may. 
upon  notice,  order  the  giving  of  a  new  undertaking,  with  suf- 
ficient sureties,  in  lieu  of  such  insufficient  undertaking.  In 
case  such  new  undertaking  so  required  shall  not  be  given 
within  the  time  required  by  such  order,  or  in  case  the  sureties 
thereon  fail  to  justify  thereon  when  required,  all  rights 
obtained  ])y  the  filing  of  such  original  undertaking  shall 
immediately  cease. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  650  Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amended 
March  16.  1889,  Stats,  and  Amdts.  1889,  p.  216;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  183,  act 
lield  unconstitutional,  see  history,  §  5  ante;  amended  Marcli  15, 
1907,  Stats,  and  Amdts.  1907,  p.  308,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  475. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars  annotation. 

52  C.  447,  448  (applied);  97  C.  353,  355,  356,  358.  359,  32  P.  446 
(construed);  106  C.  43,  46,  39  P.  211  (construed);  122  C.  206.  20S. 
54  P.  741    (applied);  128  C.  665,  669,  61  P.  369    (construed). 

As  to  applicability  to  guardians,  see  Kerr's  Cyc.  C.  C.  P.  §  18U9 
and  note. 

As  to  justification  of  sureties  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  §§  493,  494,  513,  555,  559  and  notes. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C.  C.  P. 
§  690  and  notes. 

As  to  this  and  preceding  section  superseding  act  of  1885,  see 
Hen.  G.  L.  p.  80  and  note. 

As  to  undertaking,  etc.,  in  condemnation  proceedings,  see 
Kerr's  Cyc.  C.  C.  P.  §§  1254  et  spq.  and  notes. 

§1058.  rEOPLE  OF  STATE  NOT  UEOUHFI)  TO  GIVE 
BONDS  WHEN  STATE  IS  A  PARTY.  In  any  civil  action  or 
l)roceeding  wherein  the  state,  or  the  people  of  the  state,  is  a 
party  plaintiff,  or  any  state  officer,  in  his  official  capacity,  or 
in  behalf  of  the  state,  or  any  county,  city  and  county,  city,  or 
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town,  is  a  party  plaintiff  or  defendant,  no  bond,  written 
undertaking,  or  security  can  be  required  of  the  state,  or  the 
people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
and  county,  city,  or  town;  but  on  complying  with  the  other 
provisions  of  this  code  the  state,  or  the  people  thereof,  or  any 
state  officer  acting  in  his  official  capacity,  have  the  same 
rights,  remedies,  and  benefits  as  if  the  bond,  undertaking,  or 
security  were  given  and  approved  as  required  by  this  code. 

Hisstory:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  76. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

C6  C.  341,  346,  347  (applied);  78  C.  443,  445,  21  P.  2,  3  (referred 
to);  32  P.  532  (defendant  county  ofRcer  must  file  undertaking 
on  appeal):  111  C.  272,  273  (erroneously  cited  for  §  1068>,  43  P. 
896  (correct  citation);  116  C.  492,  493,  48  P.  485  (applied);  120  C. 
300,  304,  52  P.  797  (cited);  130  C.  60,  61,  62  P.  211  (applied);  137 
C.  372,  373,  374,  70  P.  180  (applied);  141  C.  354,  357,  74  P.  1047 
(construed). 

As  to  costs  against  county  or  state,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1038,  1039  and  notes. 

§  1059.  SURETY  OX  APPEAL  SUBSTITUTED  TO  RIGHTS 
OF  JUDGMENT  CREDITOR.  Whenever  any  surety  on  an  un- 
dertaking on  appeal,  executed  to  stay  proceedings  upon  a 
money  judgment,  pays  the  judgment,  either  with  or  without 
action,  after  its  affirmation  by  the  appellate  court,  he  is  sub- 
stituted to  the  rights  of  the  judgment  creditor,  and  is  entitled 
to  control,  enforce,  and  satisfy  such  judgment,  in  all  respects 
as  if  he  had  recovered  the  same. 

Hi.story:    Enacted  March   24,   1874,  Code  Amdts.   1873-4,  p.   344. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

67  C.  238,  242,  243,  7  P.  664  (cited);  117  C.  1,  6,  48  P.  804 
(cited). 

As  to  notice,  and  notice  of  motion,  of  judgment  debtor  seek- 
ing to  enforce  contribution  from  his  co-judgment  debtors,  see 
Kerr's  Cyc.  C.  C.  P.  §  709  and  note. 

As  to  right  of  contribution  of  party  paying  more  than  just 
share  of  judgment,  see  Kerr's  Cyc.  C.  C.  P.   S  7<i9  and  not^-. 
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PART  III. 

OF  SPECIAL  PROCEEDINGS  OF  A  CIVIL 
NATURE. 

Preliminary  Provisions,  §§  1063,  1064. 

Title  I.     Of  Writs  of  Review,  Mandate,  and  Prohibi- 
tion, §§  1067-1110. 
II.     Of  Contesting  Certain  Elections,   §§  1111- 

1127. 
m.     Of  Summary  Proceedings,  §§  1132-1179. 
IV.     Of  the  Enforcement  of  Liens,  §§  1180-1208. 
V.     Of  Contempts,  §§  1209-1222. 
VI.     Of  the  Voluntary  Dissolution  of  Corpora- 
tions, §§  1227-1234. 
VIL     Of  Eminent  Domain,  §§  1237-1264. 
Vm.     Of  Escheated  Estates,  §§  1269-1272. 
IX.     Of  Change  of  Name,  §§  1275-1279. 
X.     Of  Arbitrations,  §§  1281-1290. 
XL     Of  Proceedings  in  Probate  Courts,  §§  1294- 

1810. 
XIL     Of  Sole  Traders,  §§  1811-1821. 
Xin.     Of     Proceedings     in     Insolvency.  §§  1822- 

1822b. 
XIV.  Proceedings  for  the  Adjustment,  Settle- 
ment, and  Payment  of  Any  Indel)todness 
Existing  Against  any  City  or  Municipal 
Corporation  at  the  Time  of  Exclusion  of 
Territory  Therefrom,  and  the  Division  of 
the  Property  Thereof,  §§  1822e-1822f. 
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PRELIMINARY  PROVISIONS. 

§  1063.     Parties,  how  designated. 

§  1064.     Judgment  and   order   same  meaning  as   in   civil   actions. 

§  1063.  PARTIES,  HOW  DESIGNATED.  The  party  prose- 
cuting a  special  proceeding  may  be  known  as  the  plaintiff, 
and  the  adverse  party  as  the  defendant. 

History:    Enacted  March   11,  1872. 

92  C.  239,  248,  28  P.  341,  343  (cited);  141  C.  96,  98,  74  P.  69« 
(cited  with  other  sections);  28  F.   223,  224   (cited). 


§  1064.    JIDGMENT  AND  ORDER  SAME  MEANING  AS  IN 

CIVIL  ACTIONS.    A  judgment  in  a  special  proceeding  is  the 
final  determination  of  the  rights  of  the  parties  therein.     The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are  appli- 
cable to  similar  acts  in  a  special  proceeding. 
History:    Enacted  March   11,   1872. 

Sec  Keri-'s  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

141  C.  96,  98,  74  P.  69fi  (cited  with  other  sections):  4  C.  A.  7iM. 
703,  89  P.  137   (first  sentence  quoted). 

As  to  all  writs  to  issue  in  name  of  people  of  state,  see  Kerr's 
Cyc.  Pol.  C.  §  30  and  not<>. 

As  to  judgments  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  .") 7 7 - .'i S :! 
and  notes. 

As  to  motions  and  orders,  see  Kerr's  Cyc.  C.  C.  P.  §§  1  (lO.'^- 1  oos 
and  notes. 

As  to  style  of  im-occss  to  he  "the  pcopl<>  of  the  slate  of  Cali- 
fornia." sec  Const.   1879  art.   \' I    S  J".   Hen.  C.    1,.   p.   Ixxxv. 
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TITLE  I. 

OF  WRITS  OF  REVIEW,  MANDATE,  AND  PROHIBITION. 

Chapter  I.  Writ  of  Review,  §§  1067-1077. 

11.  Writ  of  Mandate,   §§  1084-1097. 

III.  Writ  of  Prohibition,   §§  1102-110.'5. 

IV.  "Writs    of    Review,    Mandate,    and    Prohibition    May 

Issue  and  be  Heard  at  Chambers,  §  1108. 
V.      Rules  of  Practice  and  Appeals,   §§  1109,  1110. 


CHAPTER    I. 

WRIT  OF  REVIEW. 

§  1067.  Writ  of  review   defined. 

§  1068.  When  and  by  what  courts  granted. 

§  1069.  Application  for,  how  made. 

5  1070.  The    writ    to    be    directed    to    tlie    inferior    tribunal,    etc. 
§  1071.  Contents  of  the  writ. 

§  1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 

§  1073.  Service   of  the  writ. 

§  1074.  The  review  under  the  writ,  extent  of. 

§  1075.  A  defective  return  of  the  writ  may  be  perfected.    Hear- 
ing and  judgment. 

§  1076.  Copy  of  judgment  must  be  sent  to  the  inferior  tribunal. 

§  1077.  Judgment-roll. 

§  1067.  WRIT  OF  REVIEW  DEFINED.  The  writ  of  certi- 
orari may  be  denominated  the  writ  of  review. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  455  Prac- 
tice Act;  amended  March   24,  1874,  Code  Amdts.  1873-4,  p.  345. 

141  C.  615,  617,  75  P.  336  (cited):  11  Mont.  251.  28  P.  296.  297 
(statutes  of  Cal.  and  Mont.,  concerning  'writs  of  review,  are 
similar). 

AS  to  writ  of  certiorari — Generally,  see  12  A.  U.  529-537;  IS 
A.  D.  236;  22  A.  S.  421;  40  A.  S.  29;  4  PI.  &  Pr.  8-10;  2  W.  &  P. 
1035-1041;   8  W.  &  P.   7537;   1   Obiter  Dig.   304. 

Same — Issuance  of  writ,  and  incidental  proceedings. — See  4  PI. 

6  Pr.  194-205. 
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Same — Jurisdiction  to  issue  writ. — See  4  PI.  &  Pr.   12-30. 

Same — Laches  and  limitations. — See  4  PI.  &  Pr.   130-143. 

Same — Nature,  and  grounds  of. — See  9  Cent.  Dig-,  col.  178, 
§§1-45;  4  Decen.   Dig.  p.  827,  §§1-34. 

Same — Petition  in,  and  parties. — See  4   PI.  &   Pr.   143-183. 

Same — Proceedings  and  determination  in. — See  9  Cent.  Dig. 
col.  1810,  §§46-218;  4  Decen.  Dig.  p.  852,  §§35-72;  4  PI.  &  Pr. 
233-297. 

Same — Return   or  answer  to. — See   4   PI.   &   Pr.   211-232. 

Same — Right  of  person  not  :i  party  to  liavc  proceedings 
reviewed  by. — See  10  A.  C.  861. 

Same — When   writ  lies. — See  4   PI.   &  Pr.   32-129. 

Same — Will  not  lie  when  tliere  is  an  appeal- — Exceptions  to 
rule. — See  50  D.   789. 

As  to  writ  of  review — Definition,  see  8    W.  &   P.   7537. 

Same — As  of  favor. — See  18  PI.  &  Pr.   1011-1U21. 

Same — As  of  right. — See  18  PI.  &  Pr.   1021-1047. 

Same — Jurisdiction.— See  42  Cent.  Dig.  col.  2620,  §  12;  18  PI.  & 
Pr.  1007. 

Same — Nature  and  grounds  of. — See  42  Cent.  Dig.  col.  2607, 
§§  1-10;  18  PI.  &  Pr.  995-1006. 

Same — Parties  to. — See  42  Cent.  Dig.  col.  2621,  §14;  18  PI.  & 
Pr.   1008-1010. 

Same — Proceedings  to  procure  and  subsequent  proceedings 
thereon.— See   42   Cent.   Dig.  col   2623,  §§  16-21. 

Same — right  to  maintain  as  dependent  on  interest. — See  36  L. 
385. 

Same — Scope  of  review  and  power  of  court. — See  42  Cent.  Dig. 
col.  2632,  §  25. 

Same — Time  for  taking  out. — See   42  Cent.   Dig.  col.   2622,   §  16. 

Same — Same — Computing,   first  and  last  day. — See  49  Ij.   226. 

Same — Writ  of  prohibition  not  to  serve  purpose  of. — See  9 
L.   59. 


S  1068.  WHEN  AND  BY  WHAT  COURTS  GRANTED.  A 

writ  of  review  may  be  granted  by  any  court,  except  a  police 
or  justices'  court,  when  an  inferior  tribunal,  board,  or  officer, 
exercising  judicial  functions,  has  exceeded  the  jurisdiction  of 
such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor, 
in  the  judgment  of  the  court,  any  phiin,  speedy,  and  adequate 
remedy. 

lIlNtory:    Enacted   March    11,    1872,    founded    on    §546    Practice 
Act. 
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See  Kerr's  Cyc.  C.  C.  P.  for  80  pars,  annotation. 

Code  section. — 52  C.  132,  135  (construed,  erroneously  cited  as 
§1028);  53  C.  389,  393  (applied);  53  C.  495,  550  (applied);  54  C. 
319,  328  (referred  to);  54  C.  375,  376  (construed);  54  C.  603,  604 
(Cited);  58  C.  361  (construed);  59  C.  698,  701  (construed);  60  C. 
289,  290  (applied);  64  C.  473,  474,  2  P.  245  (applied);  65  C.  187, 
189,  3  P.  628,  629  (applied);  71  C.  322,  323,  12  P.  270,  271 
(applied);  74  C.  217,  219,  15  P.  746,  747  (applied);  84  C.  642,  644, 
24  P.  296,  297  (construed);  96  C.  119,  31  P.  8  (construed);  97  C. 
318,  326,  32  P.  312  (construed);  101  C.  15,  17,  40  A.  S.  17,  35  P. 
353  (construed);  108  C.  303,  305,  41  P  278  (construed);  109  C. 
523,  526,  42  P.  155  (construed);  110  C.  54,  57,  42  P.  471  (applied); 
111  C.  272,  273  (erroneously  cited  as  §  1058),  43  P.  896  (correct 
citation);  113  C.  664,  668,  45  P.  856  (construed);  120  C.  512,  514, 
52  P.  808  (applied);  124  C.  274,  277,  57  P.  82  (construed);  127  C. 
417,  419,  59  P.  789  (erroneously  cited  for  §963);  131  C.  279,  280, 
63  P.  360  (applied);  138  C.  427,  429,  71  P.  502  (applied);  140  C.  1, 
2,  73  P.  597  (cited);  140  C.  513,  514,  74  P.  13  (applied);  141  C. 
316,  318,  74  P.  997  (construed);  141  C.  615,  617.  75  P.  336  (ap- 
plied); 144  C.  501,  506,  77  P.  1109  (applied);  145  C.  474,  475,78  P. 
1052  (applied);  148  C.  773,  774,  113  A.  S.  354,  84  P.  152  (applied — 
review  of  order  admitting  one  to  citizenship);  150  C.  147,  152. 
88  P.  715  (applied— order  directing-  agent  of  court  to  remove 
railway  track);  1  C.  A.  130,  133,  81  P.  1033  (certiorari  goes  only 
to  jurisdiction — it  is  not  a  substitute  for  an  appeal);  1  C.  A.  383, 
388,  82  P.  263  (applied);  2  C.  A.  241,  246,  83  P.  275  (writ  of 
review,  or  certiorari,  lies  only  where  jurisdiction  has  been 
exceeded  and  there  is  no  appeal);  5  C.  A.  133,  138,  89  P.  870 
(applied — review  of  judgment  of  justice  of  the  peace) ;  5  C.  A. 
491,  492,  90  P.  839  (does  not  lie  where  quo  warranto  is  proper 
remedy). 

Practice  Act  §456. — 3  C.  247,  249  (cited);*  5  C.  476,  47S 
(applied);  14  C.  479,  496  (construed);  16  C.  208,  213  (con- 
strued); 21  C.  166,  169  (construed);  25  C.  93,  96  (construed); 
29  C.  632,  635  (applied);  42  C.  252,  254,  255  (applied):  43  C.  25, 
26  (construed);  43  C.  365,  367  (construed);  47  C.  604,  60.^ 
(cited). 

As  to  acts,  legislative  in  their  nature,  not  being  controlled 
by  writ  of  certorari,   see   18  A.   D.   236-238. 

As  to  appeals  from  justices'  court,  see  Kerr's  Cyc.  C.  C.  P. 
§  974  and  note. 

As  to  appeals  in  general,  see  Kerr's  Cyc.  C  C.  P.  §§  936-959 
and  notes. 

As  to  certiorari — Generally,   see  ante  §  1067,  note. 

Same — To  review  excessive  sentence,  see  45  L.   158,   159. 

As  to  contempt,  relief  from  by  certiorari,  see  22  A.  S.  420-426. 

As  to  discretion  not  being  reviewed  upon  certiorari,  see  40 
A.  S.  34-35. 
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As  to  extent  of  review  on  certiorari,  see  Korr's  Cyc.  C.  C.  P. 
§  1074  and  note. 

As  to  jurisdiction  of  law  courts  to  review  proceedings  of 
bodies  having  power  to  judge  of  election  and  qualification  of 
their  members,  see  16  A.  S.  220-224. 

As  to  ministerial  acts  of  judicial  officers,  see  40  A.  D.   46. 

As  to  no  (juestions  to  be  presented  upon  certiorari  except 
those  arising  on  record,  see  40  A.  S.  3.t,  36. 

As  to  powers  of  court  commissioners  to  hear  and  detiMiiiiiio 
ex  parte  motions  for  writs,  see  Kerr's  Cyc.  C.  C.  P.  §  2.59  subd. 
1  and  note. 

As  to  powers  of  justices  of  supreme  court  at  chambers,  see 
ante  §  165. 

As  to  powers  of  superior  judges  at  chambers,  see  Kerr's  Cyc. 
C.  C.  P.  §  166  and  note. 

As  to  province  of  writ  of  certiorari,  see  10  Ij.  248,  249. 

As  to  questions  reviewable  upon  certiorari,  see  40  A.  S.  29-16. 

As  to  superintending  control  and  supervisory  jurisdiction  of 
superior  over  inferior  or  subordinate  tribunal,  see  51   L.   .^3-1 11. 

As  to  superior  court  being  always  open  for  transaction  of 
business,  see  Kerr's  Cyc.  C.  C.  P.  §§  73.  134  and  notes. 

As  to  superior  court  having  original  jurisdiction  to  issue  writ 
of  certiorari,  see  Kerr's  Cyc.  C.  C.   P.   §  76  and  note. 

As  to  supervisory  jurisdiction  of  superior  over  inferior  or 
subordinate  tribunal   in   California,   see   51   L.   74-78. 

As  to  supreme  court  always  being  open  for  the  transaction 
of  business,  see  Kerr's  Cyc.  C.  C.  P.  §  47  and  note:  also  Const. 
1879  art.  VI  §  2,  Hen.  G.  L.  p.  Ixxviii. 

As  to  supreme  court  having  power  to  issue  writs  of  man- 
damus, certiorari,  habeas  corpus,  prohibition,  and  all  other 
writs  necessary  or  proper  to  complete  exercise  of  its  appellate 
jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  §  51  and  note:  also  Const. 
1879  art.  VI  §  4,   Hen.  G.  I.,  p.   Ixxx. 

As  to  time  within  which  an  appeal  may  bi^  taken,  see  Kerr's 
Cyc.  C.  C.  P.  §  939  and  note. 

As  to  what  orders  and  judgm.ents  may  be  appealed  from,  see 
Kerr's  Cyc.  C.  C.  P.  §§  963,  964  and   notes. 

As  to  who  Is  party  beneficially  interested  to  such  extent  as  to 
be  proper  party  to  bring  action  to  annul  proceedings  of  piiblic 
officers  or  boards,  see  Kerr's  Cyc.  C.  C.  P.  §  1069  and  note. 

As  to  writ  of  certiorari  in  case  of  order  appointing  receiver, 
in  excess  of  jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.   S  564  and  note. 

As  to  writ  of  review  being  issued  by  supreme  court  or  by 
superior  court  being  made  returnable  and  hearing  thereon  ha<l 
at  any  time,  in  discretion  of  court,  see  Kerr's  Cyc.  C.  C.  P. 
§  1108. 

As   to   writ  of   review,   generally,   see  ante   §  1067,   note. 
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§  1069.  APPLICATIOXS  FOR,  HOW  MADE.  The  applica- 
tion must  be  made  on  the  verified  petition  of  the  party  bene- 
ficially interested,  and  the  court  may  require  a  notice  of  the 
application  to  be  given  to  the  adverse  party,  or  may  grant  an 
order  to  show  cause  why  it  should  not  be  allowed,  or  may 
grant  the  writ  without  notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  457  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1900,  Stats, 
and  Amdts.  1900-1,  p.  183,  act  held  unconstitutional,  see  history, 
§  5  ante:  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  603, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   475. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

53  C.  389,  392  (construed);  71  C.  236,  237,  16  P.  783  (con- 
strued); 87  C.  166,  175,  25  P.  240,  243  (applied);  131  C.  364,  365. 
82  A.  S.  350,  63  P.  663  (construed);  136  C.  682,  687,  69  P.  485 
(applied);  144  C.  501,  508,  77  P.  1109   (construed). 

As  to  application  for  writ  of  review,  see  ante  §  1067,  note. 

As  to  officers  to  whom  writ  must  be  directed  and  who  must 
be  before  court,  see  Kerr's  Cyc.  C.  C.  P.   §  1070  and  note. 

As  to  taxpayers  being  party  beneficially  interested  so  as  to 
bring  mandamus  to  compel  public  officer  or  board  to  perform 
public  duty,  see  Kerr's  Cyc.  C.  C.  P.  §  1086  and  note. 

§  1070.  THE  WRIT  TO  BE  DIRECTED  TO  THE  IN- 
FERIOR  TRIBUNAL,  ETC.  The  writ  may  be  directed  to  the 
inferior  tribunal,  board,  or  officer,  or  to  any  other  person 
having  the  custody  of  the  record  or  proceedings  to  be  certi- 
fied. When  directed  to  a  tribunal,  the  clerk,  if  there  be  one, 
must  return  the  writ  with  the  transcript  required. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  458  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

61  C.  625,  627  (construed);  75  C.  371,  372,  17  P.  427  (con.strued ) ; 
(C.  May  4,  1894),  36  P.  781  (cited  with  other  sections);  113  C. 
664,  671,  45  P.  856  (construed);  143  C.  170,  172,  76  P.  973  (con- 
strued). 

As  to  writ  of  review  generally,  see  ante  §  1067,  note. 

As  to  all  writs  to  issue  in  name  of  people,  see  Kerr's  Cyc.  Pol. 
C.  §  30  and  note. 

As  to  seal  of  court  being  necessary  to  writ,  see  ante  §  153. 

As  to  style  of  process  to  be  "The  People  of  the  State  of  Cali- 
fornia," see  Const.   1879  art.  VI  §  20,  Hen.  G.  L.  p.  Ixxxv. 

As  to  whom  are  parties  beneficially  interested,  see  Kerr's  Cyc. 
C.  C.  P.  §  1069  and  note. 
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§1071.  CONTENTS  OF  THE  WRIT.  The  writ  of  review 
must  command  the  party  to  whom  it  is  directed  to  certify 
fully  to  the  court  issuing  the  writ,  at  a  specified  time  and 
place,  a  transcript  of  the  record  and  proceedings  (describing 
or  referring  to  them  with  convenient  certainty),  that  the 
same  may  be  reviewed  by  the  court:  and  requiring  the  party, 
in  the  mean  time,  to  desist  from  further  proceedings  in  the 
matter  to  be  reviewed. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  459  Prac- 
tice Act. 

See  Kerr's  Cj'c.  C.  C.  P.  for  5  pars,  annotation. 

54  C.  319,  322  (construed);  61  C.  54,  55  (cited);  (C.  May  4. 
1894),  36  P.  781  (cited  with  other  sections);  143  C.  170,  172,  76  P. 
973   (construed). 

As  to  what  constitutes  record  for  review,  see  Kerr's  Cyc. 
C.  C.  P.   §  1068  and  note  pars.   58-63. 

§  1072.  PKOCEEDIXGS  I\  INFERIOR  (  OIRT  HAY  RE 
STAYER,  OR  NOT.  If  a  stay  of  proceedings  be  not  intended, 
the  words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  may  be  inserted  or  omitted,  in  the  sound  discre- 
tion of  the  court,  but  if  omitted,  the  power  of  the  inferior 
court  or  officer  is  not  suspended  or  the  proceedings  stayed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  460  Prac- 
tice Act. 

(C.  May  4.   1894),  36  P.   781    (cited  with   other  sections). 

§  1073.  SERTirE  OF  THE  WRIT.  The  writ  must  be 
served  in  the  same  manner  as  a  summons  in  civil  action, 
except  when  otherwise  expressly  directed  by  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  461  Prac- 
tice Act. 

36   P.   781    (cited  with   other  sections). 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C.  1'.  SS  41  o  et 
seq.  and  notes. 

As  to  service  of  writ  on  judse  of  superior  cimrt,  sie  Kri-r's 
Cyc.  C.  C.  P.  §  1069  and  note  par.  14. 

As  to  service  upon  all  whose  proceedings  are  to  be  reviiwed, 
being  required,  see  Kerr's  Cyc.  C.  C.  P.  §  1071  and  note  par.  4. 
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§1074.    THE  IIEVIEW  UNDER  THE  WRIT,  EXTENT  OF. 

The  review  upon  this  writ  cannot  be  extended  further  than 
to  determine  whether  the  inferior  tribunal,  board,  or  officer 
has  regularly  pursued  the  authority  of  such  tribunal,  board, 
or  officer. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  462  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  .section. — 54  C.  285,  286  (power  to  appoint  receiver);  54 
C.  319,  322  (construed);  97  C.  318,  326,  32  P.  312  (construed); 
34  P.  437,  43S  (applied  without  citation);  36  P.  781  (cited  with 
other  sections);  111  C.  272,  273,  43  P.  896  (applied);  113  C.  664, 
668,  45  P.  856   (construed);  136  C.  364,  367,  68  P.  1022   (cited). 

Practice  Act  §462. — 29  C.  93,  96  (cited);  29  C.  632.  .635 
(applied);   43  C.  365,  367   (applied). 

As  to  review  under  a  writ  of  review,  see  ante  §  1067,  note. 

As  to  what  constitutes  an  excess  of  jurisdiction,  see  Kerr's 
Cyc.  C.  C.  P.  §  1068  and  note. 

As  to  what  constitutes  record  for  review,  and  as  to  aniend- 
nient  of  and  attack  on  same,  see  Kerr's  Cyc.  C.  C.  P.  §  1068  and 
note  pars.  58-63. 

§  1075.  A  DEFECTIVE  RETURN  OF  THE  WRIT  MAY  BE 
PERFECTED.  HEARING  AND  JUDG3IENT.  If  the  return 
of  the  writ  be  defective,  the  court  may  order  a  further  return 
to  be  made.  When  a  full  return  has  been  made,  the  court 
must  hear  the  parties,  or  such  of  them  as  may  attend  for 
that  purpose,  and  may  thereupon  give  judgment,  either  affirm- 
ing or  annulling,  or  modifying  the  proceedings  below. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  463  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  »«ection. — 56  C.  612,  614  (construed);  (C.  May  4.  1894),  36 
P.  781   (cited  with  other  sections). 

Practice  Act  §463. — 25  C.  93,  96   (cited). 

As  to  action  to  be  in  name  of  party  in  interest,  see  Kerr's 
Cyc.  C.  C.  P.   I  367  and  note. 

As  to  what  constitutes  record  for  review,  and  as  to  amend- 
ment of  and  attack  on  same,  see  Kerr's  Cyc.  C.  C.  P.  §  1068,  note 
pars.  58-63. 
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§  1076.  COPY  OF  JUDGMENT  MUST  BE  SEXT  TO  TUE 
IXFERIOR  TRIBUNAL.  A  copy  of  the  judgment,  signed  by 
the  clerk,  must  be  transmitted  to  the  inferior  tril)unal,  board, 
or  officer  having  the  custody  of  the  record  or  proceeding  cer- 
tified   up. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  464  Prac- 
tice Act. 

§  1077.  JU1)03IE\T-R0LL.  A  copy  of  the  judgment,  signed 
by  the  clerk,  entered  upon  or  attached  to  the  writ  and  return, 
constitute   the  judgment-roll. 

HiMtory:  Enacted  March  11,  1872,  re-enactment  of  first  portion 
of  §  465  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section. — 47  C.  604,  605  (construed);  Gl  C.  54.  55 
(applied);  115  C.  84.  85,  46  P.  870   (applied). 

Practice  Act   §465. — 37  C.   454,  456    (applied). 

As  to  what  constitutes  judg'ment-roll  generally,  see  Kerr's 
Cyc.  C.  C.  P.  §  670  and  note. 
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CHAPTER  II. 

WRIT   OE"   MANDATE. 

§  1084.     Mandate   defined. 
§  1085.     When  and  by  what  court  issued. 
§  1086.     Writ,  when  and  upon  what  to  issue. 
§  1087.     Writ   must   be   either   alternative   or  peremptory. 
S1088.      If    the    application    be   made    without    notice,    the   alter- 
native writ  may  issue;   otherwise,  the  peremptory. 
§  1089.      The  adverse  party  may  answer  under  oath. 
§  1090.      If  an  essential  question  of  fact  is  raised,  tlie  court  may 

order  a  jury  trial. 
§  1091.     The  applicant  may  demur  to  the  answer,  or  countervail 

it  by  proof. 
§  1092.     Motion   for   new   trial,   where  made. 
§  1093.      The  clerk  must  transmit  the  verdict  to  the  court  where 

the  motion  is  pending,  after  which  the  hearing  shall 

be  had  on  motion. 
§  1094.      If  no  answer  be  made,  or  if  the  answer  raise  no  material 

issue  of  fact,  the  hearing  must  be  before  the  court. 
§  1095.     If  the  applicant  succeed,   he  may  have  damages,  costs, 

and  a  peremptory   mandate. 
§  1096.     Service  of  the  writ. 
§  1097.      Penalty  for  disobedience  to  the  writ. 

§  1084.  MANDATE  DEFINED.  The  writ  of  mandamus  may 
be  dominated  a  writ  of  mandate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  466  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  345. 

As  to  all  writs  to  issue  in  name  of  people,  see  Kerr's  Cyc.  Pol. 
C.  §  30  and  note. 

As  to  seal  of  court  being  necessary  to  validity  of  writ,  see 
ante  §  153. 

WRIT   OF   3IAIVDATE   OR   MANDAMUS. 

As  to  civil  action   or  proceeding. — See  5  W.   &  P.   4329. 
As  a  discretionary  writ. — See  6  A.  C.  880;  5  W.  &  P.   4327, 
As  a  law  action. — See  5  W.  &  P.  4330. 
As  a  personal  action. — See  5  W.  &  P.  4330. 
As  a  prerogative  writ. — See  5  W.  &  P.  4328. 
As  a  remedy,  generally. — See  3  L.   54. 
As  a  writ  of  right. — See  5  W.  &  P.  4329. 
As  an  ancillary  proceeding. — See  5  W.   &  P.   4326. 
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As  an   extraordinary  remedy. — See  5  W.  &   P.   43l'7. 

As  applied  to  discretionary  matters. — See  5  W.  &  P.  4326. 

Abatement  of  by  termination  of  respondent's  office. — 4  A.  C. 
75;   10  A.  C.  60.     Compare  3  A.  C.  172. 

Applicability  of  doctrine  of  laches  or  .statute  of  limitatinns 
to. — See  9  A.  C.   845. 

Definition   of. — See  13  L.   120;   5   W.   &   P.   4X23. 

Distinguislied  from   injunction. — See  3  L.  55. 

Distinguished  from  prohibition. — See   .■?  !>.   56. 

Nature   of  process. — See   3  L.   777. 

Neces.sary  j^arties  respondent  when  title  lo  office  involved. — 
See  2  A.  C.  553.. 

Not  lie  when — As  to  generally. — See  13  L.  120. 

Same — As  to  acts  of  public  officers. — See  ."5  A.  C.  173;  4  A.  C. 
195;   8  A.  C.   945. 

Same — To  aid  in  an  unlawful  act.- — See  1  A.  C.  204. 

Purpose  of  purely  mandatory. — See  3  L.  55. 

Right  of  private  person  to  maintain  to  enforce  performance 
of  duty  by  court  or  magistrate. — See  9  A.  C.  1074;  also  5  I^. 
162;    6  L.    161. 

To  compel  general  course  of  conduct. — See  4  A.  C.  198. 

To  compel  official  action  by  former  officer. — See  3  A.  C.  172. 
Compare  4  A.  C.  75;   10  A.  C.   60. 

To  compel  performance  of  continuing  duty,  or  series  of  acts. 
—See  4  A.  C.   198. 

To  determine  which  of  several  officers  must  perform  certain 
duty.— See   3  A.   C.   174. 

To  enforce  performance  of  public  duties. — See  9  A.  C.  1074; 
5   L.   162;    6  L.    161. 

To  public  officer.— See  1  L.  738;  3  L.  778;  6  L.   161;  7  L.  105. 

To  review  action  of  officer  or  board  in  pension  matter. — See 
8  A.  950. 

Writ  of  prohibition  as  a  counterpart  of  writ  of  mandate. — 
See  Kerr's  Cyc.  C.  C.  P.  §  1102  and  note. 

Same — Effect  of  writ  and  against  whom  runs. — Si-e  Kcrr'.s 
Cyc.  C.  C.  P.   §  1102  and  note  pars.   16-18. 

§  1085.     WHEN  A^D  BY  WHAT  COURT  ISSl'ED.     It  may 

be  issued  by  any  court,  except  a  justice's  or  police  court,  to 
any  inferior  tribunal,  corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins,  as 
a  duty  resulting  from  an  office,  trust,  or  station;  or  to  compel 
the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  is  entitled,  and  from  which  he  is  unlaw- 
Kerr's  C.  C.  P. — .'.2  817 
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fully  precluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  4  67  Practice  Act. 

See  Kerr's  Cyc.  C.  C.  C.  P.  for  117  pars,  annotation. 

Code  section.-«-52  C.  3,  9  (cited);  55  C.  322,  329  (applied);  57 
C.  70,  76  (cited);  66  C.  594,  595,  6  P.  698  (applied);  66  C.  632, 
633,  6  P.  734,  735  (cited);  66  C.  658,  659,  6  P.  746  (applied): 
73  C.  54,  58,  14  P.  560,  562  (cited);  82  C.  483,  491,  22  P.  1042, 
1044  (construed);  90  C.  384,  386  (erroneously  cited  as  §1035): 
27  P.  301  (correct  citation);  91  C.  484,  485,  28  P.  777,  778  (con- 
strued); 93  C.  85,  88,  28  P.  798,  799  (cited);  95  C.  142,  143 
erroneously  cited  as  §1035);  30  P.  205  (correct  citation);  105 
C.  151,  154,  38  P.  682  (cited);  116  C.  264,  266,  48  P.  57  (cited); 
117  C.  356,  358,  49  P.  206  (construed);  121  C.  546,  554,  53  P. 
1093  (cited);  124  C.  84,  86,  56  P.  784  (cited):  126  C.  677,  679, 
59  P.  133  (applied);  135  C.  274,  276,  67  P.  134  (applied);  135  C. 
486,  488,  67  P.  783  (construed):  135  C.  624,  625,  87  A.  S.  156,  67 
P.  1050  (construed);  70  P.  1058  (writ  issues  to  compel  per- 
formance of  what  act  only);  139  C.  229,  232,  72  P.  996  (applied): 
144  C.  767,  769,  78  P.  259  (construed);  145  C.  42,  46,  78  P.  467 
(construed);  1  C.  A.  126,  127,  81  P.  727  (cited);  3  C.  A.  248,  255, 
84  P.  1002  (applied);  4  C.  A.  376,  378,  88  P.  293  (cited);  4  C.  A. 
532,  534,  88  P.  591  (cited);  5  C.  A.  482,  485,  90  P.  972  (cited); 
6   C.  A.   225,   227,   91   P.   814    (cited); 

Practice  Act  §467. — 24  C.  78,  82  (construed);  44  C.  173,  174. 
175   (applied). 

As  to  acts  legislative  in  their  character  not  being  controlled 
by  mandamus,   see   18   A.   D.    239-241. 

As  to  effect  of  right  of  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  1086 
note  pars.   20-23. 

As  to  judicial  power  to  review  action  of  board  in  respect  to 
licenses  of  physicians  and  dentists,  see  20  L.  355,  356. 

As  to  mandamus  against  governor,  see  31  A.  S.   294-304. 

As  to  mandamus  being  Issued  only  for  public  purpo.ses,  see 
3   L.   265. 

As  to  mandamus  by  corporate  creditors  to  compel  officers 
of  corporation  to  make  call,  see  3  A.  S.  807,  808. 

As  to  mandamus  generally,  see  3  L.  53-57:  3  L.  777-779:  13 
L.    120,    121;    89    A.    D.    728-742. 

As  to  mandamus  not  lying  to  control  official  judgment  and 
discretion,  see   3   L.   316. 

As  to  mandamus  to  compel  clerk  to  cancel  entry  illegally 
made  or  remaining  in  great  register,  see  Kerr's  Pocket  Pol. 
C.    §  1109. 
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As  to  mandamus  to  compel  clerk  to  enter  name  of  (jualififd 
elector  upon  great  register,  see  KerrN  Pocket  Pol.  C.  §  1108. 

As  to  mandamus  to  compel  judge  to  try  cause,  see  34  A.  S.   48. 

As  to  mandamus  to  compel  surrender  of  office,  see  31  L. 
342-368. 

As  to  mandamus  to  enforce  provisions  of  by-laws  of  corpora- 
tion,   see   32   li.    57.5. 

As  to  mandamus  to  enforce  public  duties,  see  5  L.  162;  6  I^. 
161,   162;    7  L.   105. 

As  to  mandamus  to  private  corporation  to  compel  perform- 
ance of  duty,  see  37  A.  S.  317-323:   40  A.  S.   140. 

As  to  power  of  court  commissioners  to  hear  and  determine 
ex  parte  motions  for  writs,  see  Kerr's  Cyc.  C  C.  P.  §  259  subd. 
1   and   note. 

As  to  powers  of  justices  of  supreme  court  at  chambers,  see 
ante  §  165. 

As  to  powers  of  superior  judges  at  chambers,  sec  Kerr's 
Cyc.  C.   C.   P.    §  166   and    note. 

As  to  superintending  control  and  supervisory  jurisdiction  of 
superior  over  inferior  or  subordinate  tribunal,  see   51  L.   33-111. 

As  to  superior  court  being  always  open  for  transaction  of 
1)usiness,  see  Kerr's  Cyc.  C.  C.  P.   §§  73,  134  and  notes. 

As  to  superior  courts  having  original  jurisdiction  to  issue 
writ  of  mandate,  see  Kerr's  Cyc.  C.  C.   P.   §  76  and  note. 

As  to  supervisory  jurisdiction  of  superior  over  inferior  or 
subordinate  tribunal  in  California,  see  51  L.   74-78. 

As  to  supreme  court  always  being  open  for  the  transaction 
of  business,  see  Kerr's  Cyc.  C.  C.  P.  §  47;  also  Const.  1879,  art. 
VI   §  2,  Hen.   G.  L.  p.   Ixxviii. 

As  to  supreme  court  having  original  jurisdiction  to  issue  writ 
of  mandate,  see  Kerr's  Cyc.  C.  C.  P.   §  51  and  note. 

As  to  supreme  court  having  power  to  issue  writs  of  manda- 
mus, certiorari,  habeas  corpus,  prohibition,  and  all  other  writs 
necessary  or  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction,  see  Const.   1879  art.  VI  §  4,   Hen.  G.  L.  p.  Ixxx. 

As  to  style  of  process  to  be  "The  People  of  the  State  of  Cali- 
fornia," see  Const.  1879  art.  VI  §  20,  Hen.  G.  L.  p.  Ixxxv. 

As  to  unconstitutionality  of  statute  as  defense  against  manda- 
mus to  compel  its  enforcement,  sec  47  L.   512-519. 

As  to  writ  of  mandate  issued  by  supreme  court  or  by  superior 
court  being  made  returnable  and  the  liearing  thereon  to  be 
had  at  any  time,  in   tlio   discretion   of  the  cf)urt,  see  post   §1108. 


§108<;.     WRIT,  WHE\  A>D  Ul'OX  WHAT  TO  ISSUE.   The 

writ  must  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy,  in  the  ordinary  course  of  law. 
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It  must  be  issued  upon  the  verified  petition  of  the  party  bene- 
ficially interested. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  468  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  183,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  307, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.   475. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

Code  section. — 50  C.  509,  510  (applied);  55  C.  322,  330  (con- 
strued); 62  C.  40,  42  (applied  but  erroneously  cited  as  §1036): 
62  C.  616,  617  (applied);  71  C.  43,  45,  11  P.  814,  815  (construed); 
71  C.  310,  312,  12  P.  224,  225  (cited);  76  C.  269,  276,  18  P.  309. 
312  (construed);  87  C.  166,  173,  174,  175,  25  P.  240,  242,  243 
(construed);  108  C.  303,  305,  41  P.  278  (construed);  47  P.  594 
(applied);  118  C.  391,  392,  50  P.  661  (construed);  126  C.  677,  679. 
59  P.  133  (applied);  135  C.  12,  14,  66  P.  846  (construed);  135 
C.  624,  625,  87  A.  S.  156,  67  P.  1050  (construed);  144  C.  113,  115, 
77  P.  822  (construed):  144  C.  501,  508.  77  P.  1109  (construed): 
144  C.  521,  527,  78  P.  11  (construed);  145  C.  512.  513,  78  P.  1057 
(construed);  151  C.  711,  716,  91  P.  598  (rule  is  not  jurisdictional 
— sound    leg-al    discretion):    1    C.    A.    126,    127,    81    P.    727    (cited): 

3  C.  A.  626,  630,  86  P.  904  (office  of  mandamus  is  not  what); 
28  F.   223,  224    (can  only  be  issued  when). 

Practice    Act    §468. — 3    C.    167,    174,    58    A.    D.    398    (construed): 

4  C.  388  (cited);  24  C.  78,  82  (construed):  24  C.  78,  82  (con- 
strued); 25  C.  26,  29,  30  (construed);  28  C.  166,  169,  87  A.  D. 
110  (referred  to);  36  C.  283,  287  (construed):  44  C.  173.  174.  175 
(construed). 

As  to  action  to  be  in  name  of  party  in  interest,  see  Kerr's 
Cyc.   C.   C.   P.   §  367   and  note. 

As  to  party  beneficially  interested  who  may  bring-  action  for 
certiorari,  see  Kerr's  Cyc.  C.  C.  P.   §  1069   and  note   pars.   4-13. 

As  to  taxpayer  being  party  beneficially  interested  so  as  to 
bring  certiorari  to  annul  action  of  public  officer  or  board,  see 
Kerr's  Cyc.  C.  C.  P.   §1069  and  note  pars.   10-13. 

Nuisance — Removal  of  cannot  be  compelled  by  mandate. — See 
Kerr's  Cyc.   C.  C.   P.   §  1086,  note  par.   13. 


§1087.  WRIT  MUST  BE  EITHER  ALTERNATIVE  OR 
PEREMPTORY.  The  writ  may  be  either  alternative  or  per- 
emptory. 

The  alteruatire  writ  must  command  the  party  to  whom  it  is 
directed  immediately  after  the  receipt  of  the  writ,  or  at  some 
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other  specified  time,  to  do  the  act  required  to  be  iJerfornied, 
or  to  show  cause  before  the  court  at  a  specified  time  and  place 
why  he  has  not  done  so. 

The  peremptory  >vrit  must  be  in  a  similar  form,  except  that 
words  requiring  the  party  to  show  cause  why  he  has  not  done 
as  commanded  must  be  omitted  and  a  return  day  inserted. 

Hlstorj':  Enacted  March  11,  1872,  re-enactment  of  §  469  Prac- 
tice Act;  anienfled  by  Code  Commission,  Act  Marcli  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  183,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  307, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  476. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

28  F.   223,  224,   225    (is  issued   only   on   affidavit). 

As  to  alternative  or  peremptorj'  writ  of  prohibition,  s(m>  Kcrr'.s 
Cyc.  C.  C.  P.  §1104;  also  court  rule  No.  XXVI. 

As  to  compelling'  clerk  to  enter  name  on  great  register,  sco 
Kerr's  Cyc.  Pol.  C.  §§  1108,  1110  and  notes. 

•  As  to  peremptory  writ  without  tlie  alternative,  see  Kei'r's 
Cyc.   C.  C.   P.    §1088  and   note. 

As  to  rules  of  supreme  court  in  relation  tr)  alternative  and 
peremptory  writs,  see  Kerr's  Cyc.  C.  C.  P.  §1063  and  note  pars. 
73,    74. 

S  1088.  IF  THE  APFLICATIOX  BE  MADE  WITIKM  T 
NOTICE,  THE  ALTERNATIVE  WRIT  MAY  ISSUE;  OTHER- 
WISE,  THE  PEREMPTORY.  When  the  application  to  the 
court  is  made  without  notice  to  the  adverse  party,  and  the 
writ  is  allowed,  the  alternative  must  be  first  issued;  but  if 
the  application  is  upon  due  notice  and  the  writ  is  allowed,  the 
peremptory  may  be  issued  in  the  first  instance.  With  the 
alternative  writ  and  also  with  any  notice  of  an  Intention  to 
apply  for  the  writ,  there  must  be  served  on  each  person 
against  whom  the  writ  is  sought  a  copy  of  the  petition.  The 
notice  of  the  application,  when  given,  must  be  at  least  ten 
days.  The  writ  cannot  be  granted  by  default.  The  case  must 
be  heard  by  the  court,  whether  the  adverse  party  appears  or 
not. 

History:  Enacted  March  11,  1872,  re-enactment  of  5  470  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  184,  act  held  unconstitutional,  see  history, 
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§  5  ante;  amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  308, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  476. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

62  C.  .506,  507  (construed):  107  C.  386.  390,  391,  40  P.  545 
(applied);  129  C.  397,  400,  62  P.  61  (construed):  134  C.  508,  509, 
66   P.   741    (applied). 

§  1089.  THE  ADVERSE  TARTY  MAY  ANSWER  UNDER 
OATH.    On  the  return  of  the  alternative,  or  the  day  on  which 

the  application  for  the  writ  is  noticed,  the  party  on  whom  the 
writ  or  notice  has  been  served  may  answer  the  petition  under 
oath,  in  the  same  manner  as  an  answer  to  a  complaint  in  a 
civil  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  471  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  184,  act  held  unconstitiitional,  see  history, 
§  5  ante;  amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  308. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

3  C.  A.  248,  253,  84  P.  1002  (construed  and  applied  on  rehear- 
ing-);  3  C.  A.  626,  630,  86  P.  904  (applied — allowance  of  reporter's 
fees). 

As  to  answer  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  437  and 
note. 

§1090.  IF  AN  ESSENTIAL  QUESTION  OF  FACT  IS 
RAISED,  THE  COURT  MAY  ORDER  A  JURY  TRIAL.    If  an 

answer  be  made,  which  raises  a  question  as  to  a  matter  of 
fact  essential  to  the  determination  of  the  motion,  and  affecting 
the  substantial  rights  of  the  parties,  and  upon  the  supposed 
truth  of  the  allegation  of  which  the  application  for  the  writ  is 
based,  the  court  may,  in  its  discretion,  order  the  question  to 
be  tried  before  a  jury,  and  postpone  the  argument  until  such 
trial  can  be  had,  and  the  verdict  certified  to  the  court.  The 
question  to  be  tried  must  be  distinctly  stated  in  the  order  for 
trial,  and  the  county  must  be  designated  in  which  the  same 
shall  be  had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  case 
they  find  for  him. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  472  Prac^ 
tice  Act. 
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See  Kerr's  Cyc.  C.  C.   P.   for   10   pars,  annotation. 

Code  Mectlon. — 81  C.  542,  546,  22  P.  890,  891  (applied);  3  C.  A. 
248,  255,  N4  P.  1002  (construed  and  applied);  3  C.  A.  62G.  (",30. 
86  P.  904   (applied) — allowance  of  reporter's  fees). 

Practice   Act    §472. — 9   C.    19,    20    (construed). 

As  to  general  and  special  verdicts  of  juries,  and  their  effect 
on   judgment,   see   Kerr's  Cyc.   C.   C.   P.    §§  624,    625  and   notes. 

As  to  setting  up  statute  of  limitations  on  return  to  manda- 
mus to  compel  payment  of  interest  coupons  of  irrigation  bond.s, 
see  Kerr's  Cyc.  C.  C.  P.  §  1089  and  note  par.  3. 

As  to  trial  by  jury  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  CUO- 
636   and   notes. 

As  to  trial  by  jury  in  equity  causes,  sec  Kerr's  Cyc.  C.  C.  P. 
§  526   and    note    pars.    290-301. 

§  1091.  THE  APPLICANT  MAY  DE.UUK  TO  THE  AX- 
S>VE1{,  OR  COUXTERV.UL  IT  Bl  PROOF.  On  the  trial  the 
applicant  is  not  precluded  by  the  answer  from  any  valid  ob- 
jection to  its  sufficiency,  and  may  countervail  it  by  proof 
either  in  direct  denial  or  by  way  of  avoidance. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  473  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2   pars,  annotation. 

135  C.  274,  276,  67  P.  134  (construed);  3  C.  A.  248,  253.  84  P. 
1002  (construed  and  applied  with  §1089  ante  on  rehearing): 
6  C.  A.   633,  635,   92   P.   742    (applied). 

As  to  demurrer  to  answer  being  a  sufRciont  hearing,  wlu-n 
answer  insufficient,  see  Kerr's  Cyc.  C.  C  P.  §  108S  and  note 
par.   7. 

As  to  motion  to  strike  out  answer,  or  for  judgment  on  pK-ad- 
ings,  having  effect  of  general  demurrer,  see  Kerr's  Cyc.  C.  «-". 
P.    §  1090   and   note  pars.    4-6. 

As  to  setting  up  statute  of  limitations  as  a  defi'tise  to  manda- 
n\us  to  compel  payment  of  interest  coupons  of  irrigation  bond.s, 
see  Kerr's  Cyc.  C.  C.  P.   §  1089  and  note  par.   3. 

S  1092.    MOTIOX  FOR  >EW  TRI.VL,  WHERE  M.VDE.    The 

motion  for  a  new  trial  must  be  made  in  the  court  in  which 
the  issue  of  fact  is  tried. 

History:  Enacted  March  11,  1872,  founded  on  §474  Practice 
Act. 
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See   Kerr's  Cyc.   C.  C.   P.  for  3  pars,   annotation. 

3   Ida.   108,   27   P.   680    (cited). 

As  to  judgment  of  department  of  supreme  court  becoming 
■inal  in  thirty  days  iinless  reliearing  ordered,  see  Const.  1879, 
irt.   VI,    §  2,    Hen.    G.   L.   p.    Ixxviii. 

As  to  power  of  supreme  court  to  grant  a  rehearing,  see 
)pinion  by  Chief  Justice  Beatty,  SI  C.  408,  4.59-474,  21  P.  976, 
22    P.    742,    1028,    6    L.    594. 

§1093.  THE  CLERK  MUST  TRANSMIT  THE  VERDICT 
TO  THE  COURT  WHERE  THE  MOTION  IS  PENDING, 
AFTER  WHICH  THE  HEARING  SHALL  BE  HAD  ON 
MOTION.  If  no  notice  of  a  motion  for  a  new  trial  be  given, 
or  if  given,  tlie  motion  be  denied,  the  clerk,  within  five  days 
after  rendition  of  the  verdict  or  denial  of  the  motion,  must 
transmit  to  the  court  in  which  the  application  for  the  writ  is 
pending,  a  certified  copy  of  the  verdict  attached  to  the  order 
of  trial;  after  which  either  party  may  bring  on  the  argument 
of  the  application,  upon  reasonable  notice  to  the  adverse 
party. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  475  Prac- 
tice Act. 

§  1094.  IF  NO  ANSWER  BE  MADE,  OR  IF  THE  ANSWER 
RAISE  NO  MATERIAL  ISSUE  OF  FACT,  THE  HEARING 
MUST  BE  BEFORE  THE  COURT.  If  no  answer  be  made,  the 
case  must  be  heard  on  the  papers  of  the  applicant.  If  the 
answer  raises  only  questions  of  law,  or  puts  in  issue  imma- 
terial statements,  not  affecting  the  substantial  rights  of  the 
parties,  the  court  must  proceed  to  hear  or  fix  a  day  for  hear- 
ing the  argument  of  the  case. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  476  Prac- 
tice Act;  amended  March   24,  1874,  Code  Amdts.  1873-4,  p.   345. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

107  C.  386,  390,  40  P.  545  (applied):  129  C.  397,  400,  62  P.  61 
(construed) ;  84  P.  1002  (construed  and  applied — omitted  from 
3    C.    A.    254). 

As  to  writ  of  mandate  not  to  be  granted  ]>y  default,  see  Kerr's 
Cyc.  C.  C.  P.   §  1088  and  note. 
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§1095.  IF  THE  APPLICANT  SUCCEED,  HE  MAY  HAVE 
DAMAGES,  COSTS,  AND   A  PEREMPTORY   iMANDATE.     If 

judgment  be  given  for  the  applicant,  he  may  recover  the 
damages  which  he  has  sustained,  as  found  by  the  jury,  or 
as  may  be  determined  by  the  court  or  referee,  upon  a  refer- 
ence to  be  ordered,  together  with  costs;  and  for  such  damages 
and  costs  an  execution  may  issue;  and  a  peremptory  man- 
date must  also  be  awarded  without  delay. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  477  Prac- 
tice Act. 

See  Kerr's  Cyo.  C.  C.  P.  for  4  pars,  annotation. 
Code  section. — 123   C.    147,   152,   153,   55   P.   796    (construed  I. 
Practice   Act    §477. — 123   C.    147,    153,    55    P.    796    (sam(>   as   .ode 
section). 

As  to  costs,  see  Kerr's  Cyc.  C.  C.   P.    §§  T^-l    '•!    ser(.   ;niil   notes. 

§  1096.  SERVICE  OF  THE  WRIT.  The  writ  must  be  served 
in  the  same  manner  as  a  summons  in  a  civil  action,  except 
when  otherwise  expressly  directed  by  order  of  the  court. 
Service  npon  a  majority  of  the  members  of  any  board  or 
body,  is  service  upon  the  board  or  body,  whether  at  the  time 
of  the  service  the  board  or  body  was  in  session  or  not. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  478  Prac- 
tice Act,  last  sentence  added. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  par.s.  annotation. 

6  C.  A.   22.'i,   227,   91    P.    814    (applied). 

As  to  service  of  petition  and  writ  in  proce.Mlint;  oriu:in;illy 
commenced  in  supreme  court,  see  rule  XX\"I.  par.  1  of  Sui>r<'nie 
Court,   147  C.  p.   1. 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  SS  I1<1  cl 
seq.   and   notes. 

§  1097.     PENALTY  FOR  DISOBEDIENCE  TO  THE  WRIT. 

When  a  peremptory  mandate  has  been  issued  and  directed 
to  any  inferior  tribunal,  corporation,  board,  or  i)ers()n,  if  it 
appear  to  the  court  that  any  member  of  such  tribunal,  cor- 
poration, or  board,  or  such  person  npon  whom  the  writ  has 
been  personally  served,  has,  without  just  excuse,  refused  or 
neglected    to    ol)ey    the    same,    the    court    may,    upon    motion, 
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impose  a  fine  not  exceeding  one  thousand  dollars.  In  case  of 
persistence  in  a  refnsal  of  obedience,  the  court  may  order 
the  party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may 
make  any  orders  necessary  and  proper  for  the  complete 
enforcement  of  the  writ. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  479  Prac- 
tice Act,  omitting-  last  sentence;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  345. 

6  C.   A.   225,  227,   91   P.   814    (cited). 

As  to  contempt  of  court  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1209-1222   and  notes. 

As  to  imprisonment  until  order  of  court  has  been  complied 
with,  it  being-  in  power  of  party  to  so  comply  with  such  order, 
see    Kerr's   Cyc.    C.   C.    P.    §  1219    and   note. 

As  to  judg-ment  and  penalty  for  contempt,  see  Kerr's  Cyc. 
C.  C.   P.    §  1218  and   note. 


CHAPTER    III. 

WRIT    OF    PROHIBITION. 

§  1102.  Prohibition   defined. 

§  1103.  Where   and   when   issued. 

§  1104.  Writ  may  be  alternative  or  peremptory.     Form  of. 

§  1105.  Certain  provisions   of  the  preceding  chapter  applicable. 

§  1102.  PROHIBITION  DEFINED.  The  writ  of  prohibition 
is  the  counterpart  of  the  writ  of  mandate.  It  arrests  the 
proceedings  of  any  tribunal,  corporation,  board,  or  person, 
whether  exercising  functions  judicial  or  ministerial,  when 
such  proceedings  are  without  or  in  excess  of  the  jurisdic- 
tion of  such  tribunal,  corporation,  board,  or  person. 

History:  Enacted  March  11,  1872;  amended  March  3,  1881, 
Stats,  and  Amdts.  1881,  p.  20. 

See   Kerr's  Cyc.   C.   C.   P.   for   18   pars,   annotation. 

47  C.  81,  82  (construed);  47  C.  584,  585  (construed);  53  C.  289, 
292  (construed);  54  C.  87,  88  (applied);  57  C.  550,  553,  554  (con- 
strued); 58  C.  315,  323  (construed);  59  C.  661,  662  (applied); 
63  C.  607,  611  (erroneously  cited  as  §1162);  66  C.  27,  4  P.  777 
(referred  to);  68  C.  398,  402,  9  P.  646,  648  (construed);  69  C.  105, 
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108,  10  p.  272,  273  (applied);  84  C.  327,  389.  18  A.  S.  102.  24  I'. 
121,  13G,  10  L.  G27  (construed);  92  C.  239,  251.  28  P.  341.  34.'. 
(construed);  110  C.  54,  58,  42  P.  471  (cited):  122  O.  21«,  54  P. 
829  (cited);  126  C.  219,  221,  58  P.  536  (construed);  146  O.  3ns. 
310.  80  P.  65  (applied);  150  C.  6,  7.  87  P.  1020  (cited);  1  C.  A. 
342,  344,  83  P.  815  (applied);  1  C.  A.  483,  485,  82  P.  688  (writ 
will  not  issue  except  wlien);  4  C.  A.  90,  92,  87  P.  211  (writ  will 
not  issue  except  wlien);  6  C.  A.  215,  216,  91  P.  805  (writ  issues 
only  wlien);  6  C.  A.  242,  247,  91   P.  1015    (cited). 

As  to  all  writs  to  issue  in  name  of  people,  see  Kerr's  Cyc. 
Pol.  C.   §  30  and  note. 

As  to  seal  of  court  being  necessary  to  writ,  see  ante  §  153. 

As  to  style  of  process  to  be  "The  People  of  the  State  of  Cali- 
fornia," see  Const.   1879  art.  VI  §  20,  Hen.  G.  U,  p.   Ixxxv. 

As  to  writ  of  mandate,  see  ante   §  10S4,  and   note. 

WRIT  OF  PROHIBITION. 

As  collateral  proceeding,  see  6  W.  &  P.  5672. 

As  counterpart  of  mandamus,  see  6  W.  &  P.  5672. 

As    injunction,    see    6    W.    &    P.    5672. 

As  prerogative   writ,  see  6  W.   &  P.   5673. 

As  process  for  review  and  correction  of  errors,  see  1  A.  C.  713. 

As  remedy  after  adjournment,  see  3  A.  C.  355. 

Alternative  writ  of,  practice  upon. — See  9  A.  C.  972. 

Definition  of.— See  9  L.   50;   16  PI.  &  Pr.    1094;   6  W.   &   P.   56GS. 

Design  and  object  of  writ. — See  3  L.  57;  16  PI.  &  Pr.  1094;  40 
Cent.  Dig.  col.  2831,  §§  1-63;  2  Obiter  dig.  529. 

Discretionary  writ. — See  3  L.  57;  16  PI.  &  Pr.  1109;  40  Cent. 
Dig.  col.  2833,  §3;  6  W.  &  P.  5672;  2  Obiter  Dig.   529. 

Determination  of  constitutional  questions  in  i)roliibition  iiru- 
(.•edings. — See   6  A.   C.   986. 

Distinguished — From   certiorari. — See   6  W.   &   P.   5672. 

Same — From   mandamus. — See   3  L.   56,   57. 

Grounds  for  relief  by. — See  40  Cent.  Dig.  ci.l.   2855,  §§  35-63. 

In  exercise  of  superintending  control  over  inferior  ct)urls. — 
See  51  L.  33;   6  W.  &  P.  5674. 

Inadequacy  of  otlier  remedy. — See  40  Cent.  Dig.  col.  2834. 
§S  4-19. 

.Jurisdiction  to  issue. — See  16  PI.  &  Pr.  1096-1102;  40  Cent.  Dig. 
col.   2883,  §§64,  65;   2  Obiter  Dig.  530. 

Lies  to  all  judicial  officers. — See  0  W.  &  P.  5673;  see  also 
''When   lies,"   this   note. 

Ministerial  acts  not  reached  by. — See  3  A.  C.  357:  6  W.  &  1'. 
5673;   see  also   "When   lies   not,"   tills   note. 

Nature — And  purpose  of. — See  40  Cent.  Dig.  col.  2.S46.  §S20-:il: 
6  W.  «Sr  P.   5668-5671;   2  Obiter  Dig.   529. 
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Same — Scope  and  grounds  of  remedy. — See  40  Cent.  Dig.  col. 
2831,  §§  1-63;   6  W.  &  P.   5668-5671. 

Nature  of  rule  in. — See  3  A.  C.   355. 

Not  a  writ  of  right. — See  3  L.  57;  16  PI.  &  Pr.  1109;  40  Cent. 
Dig.  col  2833,  §  3;  6  W.  &  P.  5672;  2  Obiter  Dig.  529. 

Not  to  serve  purpose  of  writ  of  error  or  review. — See  3  L.  57; 
9   L.   59. 

Officers  prohibited. — 16  PI.  &  Pr.  1102-1108;  see  also  -'When 
lies,"    this   note. 

Parties. — See   16   PI.   &  Pr.   1134,   1135. 

Past  acts  not  reached  by. — See  6  W.  &  P.  5673. 

Persons  entitled  to.— See  40  Cent.   Dig.   col.   2878,   §§  57-60. 

Practice  upon  alternative  writ  of. — See   9  A.  C.   972. 

Proceedings  to  procure  and  relief  granted. — See  40  Cent.  Dig. 
col.   2888,  §§  66-84. 

Procedure  in. — See  16  PI.  &  Pr.   1135-1143. 

Purpose  of  writ. — See  6  W.  &  P.  5668-5671;   2  Obiter  Dig.   529. 

Relief  granted.— See   40   Cent.   Dig.   col.   2888,   §§  66-84. 

Remedy  to  restrain  prosecution — Under  void  statute. — See  9 
A.   C.    982. 

Same — Where  preliminary  steps  have  not  been  taken. — See 
1  A.  C.  711. 

Subjects  and  purpose  of  relief. — See  40  Cent.  Dig.  col.  2846, 
§S  20-34;  6  W.  &  P.  5668-5671;   2  Obiter  Dig.  529. 

To  restrain  ministerial  acts,  does  not  lie. — See  3  A.  C.  357; 
6  W.   &  P.   5673. 

Tribunals  prohibited. — See  16  PI.  &  Pr.  1102-1108. 

Want  of,  or  exceeding,  jurisdiction. — See  40  Cent.  Dig.  col. 
2859,   §§  37-56. 

When  lies. — See  12  A.  D.  604;  18  A.  D.  238;  16  PI.  &  Pr.  1110- 
1124;  6  W.  &  P.  5673;  also  ante  §§  112,  113,  and  notes;  post  §  1103, 
note. 

When  lies  not.— See  3  A.  C.  357;  9  L.  60;  16  PL  &  Pr.  1125- 
1134;    6    W.    &   P.    5671,    o673. 

§  1103.  WHERE  AND  WHEN  ISSUED.  It  may  be  issued 
by  any  court  except  police  or  justices'  courts,  to  an  inferior 
tribunal  or  to  a  corporation,  board,  or  person,  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law.  It  is  issued  upon  the  verified 
petition  of  the  person  beneficially  interested. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  March  21, 
1907,  Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stats,  and  Amdts. 
1906-7,   p.    476. 
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See  Kerr's  Cyc.  C.  C.  P.  for  45  pars,  annotation. 

58  C.  315,  324  (construed);  59  C.  C61,  062  (applied);  66  C.  27, 
4  P.  777  (referred  to);  69  C.  105,  108,  10  P.  272;  84  C.  327,  389,  18 
A  S.  192,  24  P.  121,  136,  10  L.  627  (construed);  85  C.  49,  50,  24 
P.  747  (applied);  90  C.  101,  103,  27  P.  49,  50  (construed);  92  C. 
239,  251,  28  P.  341,  345  (construed);  33  P.  880  (construed);  108 
C.  303,  305,  41  P.  278  (construed);  110  C.  54,  58,  42  P.  471  (con- 
strued); 122  C.  216,  54  P.  829  (cited);  60  P.  38  (construed);  133 
C.  364,  365,  85  A.  S.  204,  65  P.  826  (construed);  137  C.  108,  109. 
6S*  P.  854  (construed);  150  C.  6,  9,  87  P.  1020  (will  not  be  issued 
when);  2  C.  A.  342,  343,  344,  83  P.  815  (construed  and  applied): 
4  C.  A.  90,  92,  87  P.  211  (writ  will  not  issue  except  when); 
r.   C.   A.   215,   216,  91   P.   805    (writ   issues   only   when). 

As  to  action  to  be  in  name  of  party  in  interest,  see  Ki-rr's 
Cyc.   C.   C.   P.   §  367   and   note. 

As  to  acts  legislative  in  their  nature,  not  being  control h-d 
by  writ  of  prohibition,  see   18  A.  D.   238,   239. 

As  to  inheritance  tax,  prohibition  of  payment  of  at  suit 
of  heir,  see  Kerr's  Cyc.  C.  C.  P.  §  1102  and  note  par.   18. 

As  to  party  beneficially  interested  who  may  bring  action  for 
certiorari,   see   Kerr's   Cyc.   C.    C.    P.    §  1069   and   note    pars.    4-13. 

As  to  party  beneficially  interested  who  may  bring  proceed- 
ing for  mandamus,  see  Kerr's  Cyc.  C.  C.  P.  §  1086  and  note 
pars.  6-19. 

As  to  powers  of  court  commissioners  to  hear  and  determine 
exparte  motions  for  writs,  see  Kerr's  Cyc.  C.  C.  P.  §  259  subd. 
1  and  note. 

As  to  powers  of  .iustices  of  supreme  court  at  chambers,  see 
ante   §  165. 

As  to  powers  of  superior  judges  at  chambers,   see  ante   §  IOC. 

As  to  prohibition,  generally,  see  ante  1102,  note. 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C.  P.  §§410  et 
sf  i|.   and  notes. 

As  to  superior  court  being  always  open  for  transaction  of 
business,  see  Kerr's  Cyc.  C.  C.  P.  §§  73,  134  and  notes. 

As  to  superior  courts  having  original  jurisdiction  to  issui- 
writ  of  prohibition,  see   Kerr's   Cyc.   C.  C.   P.   §  70   and   note. 

As  to  superintending  control  and  supervisory  jurisdiction  of 
superior  over  inferior  or  subordinate  tribunal,   see  51   I-i.   33-111. 

As  to  supervisory  jurisdiction  of  superior  over  inferior  or 
subordinate  tribunals  in  California,  see  51  L.   74-78. 

As  to  the  supreme  court  always  being  open  for  the  transac- 
tion of  business,  see  ante  §  47  and  note;  also  Const.  1879  art.  \'l 
t;  2,  Hen.  G.  L.,  p.  Ixxviii. 

As  to  supreme  court  having  original  jurisdiction  to  Issue 
writ  of  prohibition,  see  Kerr's  Cyc.  C.  C.  P.  S  51  and  note. 
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As  to  supreme  court  having  power  to  issue  writs  of  man- 
damus, certiorari,  liabeas  corpus,  prohibition,  and  all  other  writs 
necessary  or  proper  to  complete  exercise  of  its  appellate  juris- 
diction, see  Const.  1879  art.  VI  §  4,  Hen.  G.  L.,  p.  Ixxx. 

As  to  when  prohibition  may  issu(>,  see  i'J.  A.  I).  (KU-fidit;  IS 
A.    S.    48;    37   A.   S.    494;    39   A.   S.    564. 

As  to  writ  (if  prohibition  being  issued  and  served  on  legal 
holidays  and  non-judicial  days,  see  Kerr's  Cyc.  C.  C.  P.  §  76 
and  note. 

As  to  writ  of  prohibition  being  issued  by  supreme  court  or 
by  superior  court  being  made  returnable  and  the  hearing 
thereon  had  at  any  time,  in  the  discretion  of  the  court,  see 
post   §  1108. 

As   to   writ   of  prohibition,   generally,   see   9   L.    59,    60. 

As  to  writ  ot  prohibition  in  case  of  order  appointing  receiver 
in  excess  of  jurisdiction,  see  Kerr's  Cyc.  C.  C.  P.  §§  564,565  and 
notes. 


S  1104.  WRIT  MAY  BE  ALTERNATIVE  OR  PEREMP- 
TORY.    FORM  OF.     The  writ  must  be  either  alternative  or 

peremptory.  The  alternative  writ  must  command  the  party 
to  whom  it  is  directed  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until  the 
further  order  of  the  court  from  which  it  is  issued,  and  to 
show  cause  before  such  court,  at  a  specified  time  and  place, 
why  such  party  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  such  action  or  matter.  The  per- 
emptory writ  must  be  in  a  similar  form,  except  that  the 
words  requiring  the  party  to  show  cause  why  he  should  not 
be  absolutely  restrained,  etc.,  must  be  omitted,  and  a  return 
day  inserted. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  March  21,  1907, 
Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    476. 

As  to  alternative  or  peremptory  writ  of  mandamus,  see  ante 
§  1087,   also    ante    §  1102,   note. 

As  to  rules  of  supreme  court  in  relation  to  alternative  and 
peremptory  writs,  see  Kerr's  Cyc.  C.  C.  P.  §  1063  and  notes 
pars.   73,  74. 
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§1105.  CERTAIN  PROVISIONS  OF  THE  PRECEDING 
CHAPTER  APPLICABLE.  The  provisions  of  the  preceding 
chapter,  except  of  the  first  four  sections  thereof,  apply  to 
this  proceeding. 

History:    Enacted  Marcli   11,   1872. 

88  C.  263,  267,  26  P.  106  (erroneously  cited  for  §1105  of  Civil 
Code). 

As  to  prohibition  g-enerally,  see  ante   §  1102,   note. 


CHAPTER    IV. 

WRITS    OF    REVIEW,    MANDATE,    AND    PROHIBITION    xMAV 
ISSUE  AND  BE  HEARD  AT  CHAMBERS. 

S  1108.     Writs   of   review,    mandate,    and    prohibition    may    i.ssue 
and  be  heard  at  chambers. 

§  1108.  WRITS  OF  REVIEW,  MANDATE,  AND  PROHIBl- 
TION  MAT  ISSUE  AND  BE  HEARD  AT  CHAMBERS.  Writs 
of  review,  mandate,  and  prohibition  issued  by  the  supremo 
court,  or  by  a  superior  court,  may,  in  the  discretion  of  the 
court  issuing  the  writ,  be  made  returnable,  and  a  hearing 
thereon  be  had   at  any  time. 

History:  Enacted  March  11,  1872,  founded  on  §  653  Practice 
Act,  as  amended  1854  (Stats.  1854,  p.  84);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  346;  April  15,  1880,  Code  Amdt.<!. 
1880  (C,  C.  P.  pt.),  p.  74;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act  held  uncon- 
stitutional, see  history,  S  5  ante. 

If)    C.    243    (cited). 

As  to  powers  of  judges  of  sujx  rinr  court  at  chanilK-rs,  soc 
ante  §  166. 

As  to  powers  of  justices  of  tlie  supreme  court  at  ciiambers, 
see  ante   §  165. 
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CHAPTER    V. 

RULES  OF  PRACTICE  AND  APPEALS. 

§  1109.     Certain    provisions    of   part    two    applicable. 
§  1110.     Same. 

§  1109.  CERTAIN  PROVISIONS  OF  PART  TWO  APPLI- 
CABLE. Except  as  otherwise  provided  in  this  title,  the  pro- 
visions of  part  two  of  this  code  are  applicable  to  and  con- 
stitute the  rules  of  practice  in  the  proceedings  mentioned  in 
this  title. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184, 
act  held  unconstitutional,   see  history,   §  5  ante. 

117  C.  1,  6,  59  A.  S.  153,  48  P.  804  (cited);  141  C.  96,  97,  74 
P.  696  (cited  as  to  provisions  of  part  two  of  code  made  applic- 
able); 6  C.  A.  225,  228,  91  P.  814  (rules  applicable  to  pleadings 
in  mandamus). 

As  to  part  II  of  this  Code — civil  actions. — See  Kerr's  Cyc. 
C.   C.   P.    §§  307-1059   and   notes. 

§  1110.  SAME.  The  provisions  of  part  two  of  this  code 
relative  to  new  trials  and  appeals,  except  in  so  far  as  they 
are  inconsistent  with  the  provisions  of  this  title,  apply  to  the 
proceedings  mentioned  in  this  title. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185, 
act  held   unconstitutional,   see   history,    §  5   ante. 

4  C.  A.  701,  703,  89  P.  137  (provisions  relative  to  new  trials 
and   appeals   applicable    in    mandamus    proceedings). 

As  to  provisions  of  part  II  relative  to  new  trials  and  appeals, 
see  Kerr's  Cyc.  C.  C.  P.   §§  656-663  1-2,  936-980  and  notes. 
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TITLE  II. 

OF  CONTESTING  CERTAIN  ELECTIONS. 

§  1111.     Who  may  contest,  and  grounds  of  contest. 

§  1112.     Irregularity   and   improper   conduct   of   judges,    when    to 

annul   elections. 
§  1113.     When  not  to. 

§  1114.     Illegal  votes,  when  not  to  vitiate  election. 
§1115.     Proceedings  on  contest. 

§  1116.     Statement  of  cause  of  contest  in  illegal  voting. 
§  1117.     Statement   of  cause  of  contest.     Want   of  form   not   to 

vitiate. 
S  1118.     Superior  judge  to  hold  special   session   for  trial   of. 
§  lllSCa].  Same. 

S  1119.     Clerk  to  issue  citation  to  respondent. 
§1120.     Witnesses,  attendance  of,  how  enforced. 
5  1121.     Power  of  court.     Adjournment  of  court. 
S  1122.     Rules  to  govern  court  In  trial  of  contest. 
S  1123.     Court  may  declare  who  was  elected. 
§  1124.     Fees  of  officers  and  witnesses.      [Repealed.] 
§n24[a].  In  case  of  tie  vote,  who  may  contest. 
S  1124[bl.   Same. 
§  1125.     Costs. 
S  1126.     Appeal. 
§  1126[a].  Same. 
§  1127.     When   election  void  and  office  vacant. 

nin.  WHO  MAY  CONTEST,  AND  GROUNDS  OF  CON- 
TEST.  Any  elector  of  a  county,  city  and  county,  city,  or  of 
any  political  subdivision  of  either,  may  contest  the  right  of 
any  person  declared  elected  to  an  oflfice  to  be  exercised 
therein,  for  any  of  the  following;  causes: 

1.  For  nialconduct  on  the  part  of  tlie  board  of  judges,  or 
any  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested 
was  not,  at  the  time  of  the  election,  eligible  to  sucli  office. 

:{.  When  the  person   whose  right  is  contested  lias  given   to 
any  elector  or  inspector,  judge,  or  clerk  of  the  election,  any 
Kerr's  C.  C.  P.— 5:!  S3o 
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bribe   or  reward,  or  has  offered   any   such   bribe   or   reward 
for  the  purpose  of  procuring  his  election,  or  has  committed 
any   other   offense   against  the   elective   franchise   defined    in 
title  four,  part  one,  of  the  Penal  Code. 
4.  On  account  of  illegal  votes. 

History:  Enacted  March  11,  1872;  amended  March  11,  1876, 
Code    Amdts.    1875-6,    p.    100. 

See   Kerr's  Cyc.  C.   C.   P.   for   34   pars,   annotation. 

46  C.  398,  401,  403  (construed);  64  C.  95,  27  P.  863  (cited);  65 
C.  58,  59,  2  P.  737  (cited);  83  C.  70,  71,  73,  74,  23  P.  183,  184 
(referred  to);  87  C.  124,  125,  25  P.  269,  270  (referred  to  and 
construed);  100  C.  199,  201,  34  P.  655  (construed);  104  C.  661. 
38  P.  447  (referred  to);  111  C.  419,  420,  44  P.  162  (referred  to); 
114  C.  95,  96,  45  P.  1033  (applied);  118  C.  393.  395,  398.  400,  46 
P  740,  50  P.  668  (referred  to);  127  C.  31.  59  P.  200  (referred  to); 
128  C.  283,  284,  60  P.  860  (construed  with  §§1114,  1123);  129 
C.  325,  327,  61  P.  1076  (referred  to);  134  C.  151,  152,  66  P.  200,  366 
(referred  to);  136  C.  265,  266,  68  P.  821  (referred  to);  138  C. 
150,  152,  154,  70  P.  1067  (construed);  139  C.  4,  5,  72  P.  348 
(cited);  141  C.  412,  413,  415,  74  P.  1026  (applied);  141  C.  558. 
559,  75  P.  182   (construed);   142  C.   77,  78,  75  P.  661    (referred  to); 

142  C.  497,  498,  77  P.  1104  (construed);  142  C.  587,  592,  76  P. 
491    (construed);    143    C.    469,    470,    472,    77    P.    164    (referred    to); 

143  C.  544,  546,  547,  77  P.  477  (construed  with  §1114);  145  C. 
691,  692,  79  P.  353  (referred  to);  146  C.  323,  329,  82  P.  243  (cited); 
148  C.  13,  14,  16,  82  P.  421  (referred  to);  151  C.  162,  169,  90  P. 
524  (construed);  151  C.  451,  453,  91  P.  102  (cited — quo  warranto): 
1  C.  A.  126,  129,  81  P.  727,  728  (construed);  1  C.  A.  298,  300,  82 
P.  343  (referred  to);  2  C.  A.  55,  83  P.  77  (subd.  2  applied);  7  C. 
A.  155,  157,  93  P.  1061,  1062  (construed  with  §  1122 — Pol.  Code 
§  996,   must   determine   when   an   office   becomes   vacant). 

As  to  actions  for  usurpation  of  office  or  franchise,  see  Kerr's 
Cyc.   C.   C.   P.    §§  802-810  and   notes. 

As  to  contest  of  elections — Generally. — See  18  Cent.  Dig.  col. 
412,   §§245-334;   also   10  Encyc.   of  L.,   pp.    796-827. 

Same — By  an  elector  under  provisions  of  Purity  of  Elections 
Act  (Stats.  1893,  p.  15),  see  Kerr's  Cyc.  Pol.  C.  §1376  and  note 
pars.    2-8. 

As  to  contesting  elctiou  for  governor  or  lieutenant-governor, 
see  Kerr's   Pocket   Pol.   f.   §§  288-295. 

As  to  contesting  elections  for  members  of  legislature,  see 
Kerr'.s  Pocket  Pol.  C.   §S  273-283. 

As  to  malconduct  of  judges  of  election,  see  Kerr's  Cyc.  C.  C.  P. 
§  1112  and  note. 
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As  to  when  election  cannot  be  annulled  upon  contest  for 
malconduct  on  part  of  judge  of  election,  see  Kerr's  Cyc.  C.  C.  P. 
§  1113  and  note. 

That  violation  of  election  laws  by  certain  officers  is  a  felony, 
see   Kerr's  Cyc.   Pen.   C.    §§  40-64V^   and   notes. 


§1112.  IRREGULARITY  AND  IMPROPER  CONDUCT  OF 
JUDGES,  WHEN  TO  ANNUL  ELECTIONS.  No  irregularity 
or  improper  conduct  in  the  proceedings  of  the  judges,  or  [of] 
any  of  them,  is  such  malconduct  as  avoids  an  election,  unless 
the  irregularity  or  improper  conduct  is  such  as  to  procure  the 
person  whose  right  to  the  office  is  contested  to  be  declared 
elected,  when  he  had  not  received  the  highest  innnber  of  legal 
votes. 

HlNtory:      Enacted   March    11,    1872. 

See   Kerr's   Cyc.    C.    C.    P.    for    4    pars,   annotation. 

83  C.  70,  78,  23  P.  183,  186  (construed);  108  C.  101,  111,  49  A.  S. 
68,  41  P.  454,  29  L.  673  (applied);  114  C.  95,  96,  45  P.  1033  (re- 
ferred to);  124  C.  7,  13,  56  P.  619  (cited);  129  C.  325,  327,  61  P. 
1076  (referred  to);  136  C.  396,  402,  69  P.  30  (applied);  143  C. 
:'.36,  342,  76  P.  1102  (cited);  143  C.  484,  486,  77  P.  410  (applied): 
143  C.  544,  546,  547  (construed);  77  P.  477  (construed),  549 
(cited    in   dis.   op.). 

As  to  effect  of  irregularities  in  conduct  of  flection,  see  90  A.  S. 
72-89;    1(1    lOncvc.    of   L.    W.    734,    7:!7. 

As  ti)  what  irregularities  will  a\i>id  elections,  see  90  A.  S. 
46-92. 

§  1113.  WHEN  NOT  TO.  When  any  election  held  for  an 
office  exercised  in  and  for  a  county  is  contested  on  account 
of  any  malconduct  on  the  part  of  the  board  of  judges  of  any 
township  election,  or  any  member  thereof,  the  election  cuii- 
iiot  be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township,  or  townships, 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the   county. 

Hifttory:      Enacted   March    11.    1872. 

See   Kerr's   Cyc.   C.   C.    P.    for    26   pai's.    annotation. 
114    C.    95,    96,    45    P.    1033     (ref.rr.MJ    t..):     ):.•>•    C.    Tli,.    327.    61 
I'.   1076    (referred  to). 
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As  to  burden  of  proving  spoliation  of  ballots,  see  KfTr's  Cyo. 
C.   C.  P.   §  1122  and  note  par.   7. 

As  to  counting  and  rejection  of  ballots,  see  Kerr's  Cyc. 
Pol.  C.  §1211  and  note  pars.  6-22;  also  10  Encyc.  of  L.  734, 
et  seq. 

As  to  mandatory  and  directory  pro\'isions,  see  Kerr's  Cyc. 
Pol.   C.   §  1204   and  note   par.    4. 

As  to  what  is  not  official  malconduct,  see  Kerr's  Cyc.  Pol.  C. 
§  1225  and  note  par.  10. 

Irregularities  which  do  not  justify  throwing  out  of  pre- 
cinct.— See  Kerr's  Cyc.  Pol.  C.  §  1203  and  note  par.  2;  §  1204 
and  note  par.   3;   §  1205  and  note  par.   10;   §  1211  and  note  par.   G. 

"Returns"  means,  what. — See  Kerr's  Cyc.  Pol.  C.  §  1261  and 
note  par.   2;  §  1263  and  note  par.   2;   7  W.   &  P.   6206. 

That  mere  irregularities  on  part  of  election  officers  do  not 
vitiate   election,    see   33   A.   S.   510;    58   A.   S.    807,    90   A.   S.    72,   73. 

What  failure  or  disregard  of  directory  provisions  of  statute 
by  election  officers  shall  not  prejudice  voters,  see  Kerr's  Cyc. 
Pol.    C.    §  1261   and   note    pars.    4-6. 

What  will  not  invalidate  election. — See  Kerr's  Cyc.  Pol.  C. 
§  1258  and  note  pars.   2-5. 

§llli.  ILLEGAL  VOTES,  WHEN  NOT  TO  VITIATE 
ELECTION.  Nothing  in  the  fourth  ground  of  contest,  speci- 
fied in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
strued as  to  authorize  an  election  to  be  set  aside  on  account 
of  illegal  votes,  unless  it  appear  that  a  number  of  illegal 
votes  has  been  given  to  the  person  whose  right  to  the  ofBce 
is  contested,  which,  if  taken  from  him,  would  reduce  the 
number  of  his  legal  votes  below  the  number  of  votes  given 
to  some  other  person  for  the  same  office,  after  deducting 
therefrom  the  illegal  votes  which  may  be  shown  to  have 
been  given  to  such  other  person. 

History:     Enacted  March   11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

65  C.  285,  286,  3  P.  895,  896  (construed  with  §1122):  S3  C. 
70,  73,  23  P.  183,  184  (applied);  114  C.  95,  96,  45  P.  1033  (referred 
to);  128  a  283,  284,  60  P.  860  (applied);  129  C.  325,  327,  61  P. 
1076   (referred  to);  143  C.  544,  547,  77  P.  477   (construed). 

As  to  contesting  elections  because  of  illegal  votes,  evidence 
admissible  to  sJiow  what  votes  are  illegal,  and  for  whom  they 
were  cast,  and  power  to  compel  unqualified  voter  to  disclose 
for  whom  he  voted,  see   84  A.  D.  268-274. 
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As  to  counting  imd  rc-jeetion  of  lalltUs,  see  K'-rr's  Cyi-.  Pol. 
C.  §  1211  and  note  pars.  6-30. 

As  to  evidpnce  to  exiilain  aml)ipriii(if.s  in  hallots.  .sfe  10  A.  S. 
317-S22. 

As  to  \vli;it  irregularities  will  n\iiii1  clr-otinns,  see  9o  A.  S. 
46-92. 


§1115.  PROCEEDINGS  ON  CONTEST.  When  an  elector 
contests  the  ri.s^ht  of  any  person  declared  elected  to  such 
office  he  must  file  with  the  county  clerk  a  written  statement 
setting  forth  specifically: 

1.  The  name  of  the  party  contesting  such  election  and  that 
he  is  an  elector  of  the  district,  county  or  township,  as  the 
case  may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  con- 
tested. 

3.  The  office. 

4.  The   particular  grounds  of  such   contest. 

Such  statement  must  be  verified  by  the  contesting  party 
as  provided  by  section  four  hundred  and  forty-six  of  this 
code,  and  must  be  filed  within  thirty  days  after  the  declara- 
tion of  the  result  of  the  election  by  the  body  canvassing  the 
returns  thereof,  except  in  cases  where  the  contest  is  brought 
on  any  of  the  grounds  mentioned  in  subdivision  three  of  sec- 
tion one  thousand  one  hundred  and  eleven,  when  it  must  be 
brought  within  six  months  after  the  declaration  of  the  result 
of  the  election  by  the  body  canvassing  the  returns  thereof. 

Hi.slory:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185,  act 
held  unconstitutional,  see  history,  §  5  ante:  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  642,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  477;  also  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  912  [the  latter  act  simply  omits  the  comma  follow- 
ing the  words  "lie  must"  in  second  line],  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  477:  March  25,  1909,  Stats,  and  Amdts.  1909, 
oh.   409. 

See    Kerr's   Cyc.    C.    C.    P.    for    19    pars,    annotation. 
46   C.   398,    403    (cited);    58   C.    198,    207,    208    (construed):    65    C. 
58,  59,  2  P.  737   (cited);   111   C.   129,   130,  43  P.   583    (referred   to); 
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114  C.  95,  96,  45  P.  1033  (referred  to);  121  C.  478,  479,  53  P. 
1079  (referred  to);  129  C.  325,  327,  61  P.  1076  (referred  to); 
141  C.  268,  274,  74  P.  841  (referred  to);  142  C.  501,  504,  77  P.  1101 
(cited);  143  C.  484,  485,  77  P.  410  (referred  to);  146  C.  323,  329. 
82   P.    243    (cited). 

As  to  election  conte.sts,  see  5  L.  403;  7  K  831;  12  L.  705-708; 
13  L.  40. 

As  to  statement  of  cause  of  contest  and  duty  to  deliver  list  of 
votes  claimed  to  be  illeg-al,  see  Kerr's  Cyc.  C.  C.  P.  §1116 
and  note. 

As  to  use  of  abbreviations  and  figures  in  court  proceedings, 
see   Kerr's   Cyc.    C.    C.    P.    §  U6   and   note. 

As  to  who  may  contest  elections  and  grounds  for,  see  Kerr's 
Cyc.  C.  C.  P.  §  1111  and  note. 

Burden   of   proof   in   election    contests.- — See    19    A.    S.    567. 

Complaint  in   election  contests. — See   19   A.  S.   568. 

"Returns,"  what  are. — See  Kerr's  Cyc.  Pol.  C.  §  1201  and 
note  par.  2. 

What  want  of  form  shall  not  vitiate  statement  of  cause  of 
contest,   see   Kerr's   Cyc.   C.    C.    P.    §  1117   and   note. 

§  1116.  STATEMENT  OF  CAUSE  OF  CONTEST  IN  ILLE- 
<3tAL  voting.  When  the  reception  of  illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally  that 
in  one  or  more  specified  voting  precincts  illegal  votes  were 
given  to  the  person  whose  election  is  contested,  which,  if 
taken  from  him,  will  reduce  the  number  of  his  legal  votes 
below  the  number  of  legal  votes  given  to  some  other  person 
for  the  same  office; 

[When  based  on  reception  of  illegal  votes]  but  no  testimony 
can  be  received  of  any  illegal  votes,  unless  the  party  con- 
testing such  election  deliver  to  the  opposite  party,  at  least 
three  days  before  such  trial,  a  written  list  of  the  number 
of  illegal  votes,  and  by  whom  given,  which  he  intends  to 
prove  on  such  trial;  and  no  testimonj"  can  be  received  of 
any  illegal  votes  except  such  as  are  specified  in  such  list. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  74. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

51  C.  514,  516  (construed);  58  C.  198,  211  (construed);  105 
C  173,  182,  38  P.  715  (referred  to);  114  C.  95,  96,  45  P.  1033 
(referred  to);    121   C.   533,   534,  52   P.   1079,   54   P.    71    (referred   to 
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as  to  computation  of  time);  129  C.  325,  327,  61  P.  1076  (referrfd 
to);  136  C.  3,  4,  68  P.  Ill  (referred  to  as  to  computation  of 
time);  136  C.  265,  277,  68  P.  821  (referred  to);  142  C.  501,  504, 
77  P.  1101   (cited);  145  C.  320,  325,  78  P.  626   (referred  to). 

As   to   computation    of    time    in    -whicli   act    is    to   be    done,    see 
Kerr's  Cyc.  C.   C.   P.   §  12  and   note. 


§1117.  STATEMENT  OF  CAUSE  OF  CONTEST.  WANT 
OF  FORM  NOT  TO  VITIATE.  No  statement  of  the  srounds 
of  contest  will  be  rejected,  nor  the  proceedings  dismissed  by 
any  court  for  want  of  form,  if  the  grounds  of  contest  are 
alleged  with  such  certainty  as  will  advise  the  defendant  of 
the  particular  proceeding  or  cause  for  which  such  election  is 
contested. 

History:     Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Ill  C.  95,  96.  45  P.  1033  (referred  to);  129  C.  325,  :{27.  61  P. 
1076  (referred  to);  141  C.  268,  275,  74  P.  841  (referred  to):  1  4:{ 
C.  19,  21,  76  P.  708  (referred  to);  143  C.  484,  485,  77  P.  410 
(referred  to);  145  C.  315.  318,  78  P.  884  (cited);  1  C.  A.  298. 
300,  82  P.   343    (referred  to). 

§  ins.     SUPERIOR  JUDGE  TO  HOLD  SFECUVL  SESSION 

FOR  TRIAL  OF.  Upon  the  statement  being  filed,  the  county 
clerk  must  inform  the  superior  court  of  the  county  thereof, 
which  shall  thereupon  set  some  day  to  be  named  by  it,  not 
less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  order,  to  hear  and  determine  such  contested  election. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75;  amended  March  18,  1907, 
Stats,  and  Amdts.  1907,  p.  564,  Kerr's  Stats,  and  Amdts.  1906-7. 
p.    477.      See    §  ]118[a]    post. 

See   Kerr's  Cyc.  O.   C.   P.   for  3   pars,   annotatioii. 

114  C.  95,  96,  45  P.  1033  (referred  to);  119  C.  613,  till.  616.  .M 
P.  947  (cited):  129  C.  325.  327.  61  T'.  107f,  ( ,-.f.Mr.-.l  t..>:  1  in  < '. 
19,  21.   76   P.   70S    (coiistiuiil  I. 

8  lll!S[a].  SAME.  Within  five  days  after  the  end  of  the 
time  allowed  for  filing  such  statements  the  county  clerk  must 
notify  the  superior  court  of  the  county  or  city  and  county  of 
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all  statements  filed.  The  court  shall  thereupon  order  a  special 
session  to  be  held,  on  some  day  to  be  named  by  it,  not  less 
ttian  ten  nor  more  than  twenty  days  from  the  date  of  such 
order,  at  which  session  the  ballots  shall  be  opened  and  a 
recount  taken,  in  the  presence  of  all  the  parties,  of  the  votes 
cast  for  the  various  candidates  in  all  contests  where  it 
appears  from  the  statements  filed  that  a  recount  is  necessary 
for  the  proper  determination  of  such  contest  or  contests. 

The  court  shall  continue  in  special  session  to  hear  and 
deterniine  all  other  issues  arising  in  such  contested  elections 
and  within  ten  days  after  the  submission  thereof,  the  court 
shall  file  its  findings  of  fact  and  conclusions  of  law  and 
immediately  thereafter  judgment  thereon  shall  be  entered. 

History:  Amendment  of  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  643,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  477.  See  §  1118 
ante. 

§  1119.     CLERK  TO  ISSUE  CITATION  TO  RESPONDENT. 

The  clerk  shall  thereupon  issue  a  citation  for  the  person, 
whose  right  to  the  office  is  contested,  to  appear  at  the  time 
and  place  specified  in  the  order,  which  citation  must  be 
delivered  to  the  sheriff,  and  served  either  upon  the  party  in 
person,  or,  if  he  cannot  be  found,  by  leaving  a  copy  thereof 
at  the  house  where  he  last  resided,  at  least  five  days  before 
the  time  so  specified. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.   1880    (C.   C.   P.  pt.),  p.   75. 

114  C.  95,  96,  45  P.  1033  (referred  to>;  129  C.  325,  327,  61  P. 
]076    (referred  to);   1  C.  A.   298,   301,  82   P.   343    (referred  to). 

§  1120.  WITNESSES,  ATTENDANCE  OF,  HOW  EN- 
FORCED. The  clerk  must  issue  subpcenas  for  witnesses  at 
the  request  of  either  party,  which  must  be  served  as  other 
subpoenas;  and  the  superior  court  shall  have  full  power  to 
issue  attachments  to  compel  the  attendance  of  witnesses  who 
have  been  subpoenaed  to  attend. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.   1880    (C.  C.   P.  pt.),  p.  75. 
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114  C.  95,  96,  45  P.  1033  (referred  to);  129  C.  325,  327,  61  P. 
1076    (referred   to). 

As  to  forfeiture  by  witness  for  disoboying  subpnena,  see 
■Kerr's  Cyc.  C.   O.   P.   §  1992  and   note. 

As  to  how  concealed  witness  may  ))0  conipelle<l  to  attend, 
see   post    §  19.S8. 

As  to  how  disobedience  to  subpoena,  or  to  answer  as  a 
witness,  is  punished,  see  Kerr's  Cyc.   C.  C.  P.   §  1991  and  note. 

As  to  subpoenas  for  witnesses,  definition,  how  issued,  and 
how  served,  see  Kerr's  Cyc.   C.  C.   P.   §§  1985-1987  and  notes. 

As  to  when  witness  is  compelled  to  attend,  see  Kerr's  Cyc. 
C    C.   P.   §  1989   and   note. 

That  person  present  may  be  compelled  to  testify,  see  Kerr's 
Cyc.  C.  C.  P.  §  1990  and  note. 

That  warrant  may  issue  to  bring  witness,  see  Kerr's  Cyc. 
C.   G.   P.   §  1993  and   note. 

§  1121.     POWER  OF  COURT.    ADJ0UR1V3IENT  OF  COURT. 

The  court  must  meet  at  the  time  and  place  designated,  to 
determine  such  contested  election,  and  shall  have  all  the 
powers  necessary  to  the  determination  thereof.  It  may 
adjonni  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any 
time  not  exceeding  twenty  days,  for  good  cause  shown  by 
either  party  upon  affidavit,  at  the  costs  of  the  jiarty  applying 
for  such  continuance. 

History:      Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

114  C.  95,  96,  45  P.  1033  (referred  to):  119  C.  613.  614,  617,  51  P. 
947    (referred  to);   129   C.   325,  327,    61   P.    1076    (referred   to). 

As  to  judicial  days,  see  Kerr's  Cyc.  C.  C.  P.  §§  13:5-1  ."'.5  and 
notes. 

!§  1122.  RULES  TO  GOVEKN  COURT  IN  TRIAL  OF  COX- 
TEST.  The  court  must  be  governed,  in  the  trial  and  determina- 
tion of  such  contested  election,  by  the  rules  of  law  and  evidence 
governing  the  determination  of  questions  of  law  and  fact,  so 
far  as  the  same  may  be  applicable;  and  may  dismiss  the  pro- 
ceedings if  the  statement  of  the  cause  or  causes  of  the  con- 
test is  [in]sufficient,  or  for  want  of  prosecution.  After  Iu'4ir- 
iiifj  the  proofs  aud  allej^atioiis  of  the  parties,  the  court  must 
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pronounce   judgment   in   the   premises,   either   confirming   or 
annulling  and  setting  aside  such  election. 

Hi.story:      Enacted   March    11,    187  2. 

See   Kerr's  Cyc.   C.   C.    P.   for   55   pars,  annotation. 

65  C.  285,  286,  3  P.  895,  896  (construed);  104  O.  661,  664,  38 
P.  447  (referred  to);  114  C.  95,  96,  45  P.  1033  (referred  to); 
IL'I  C.  478,  479,  53  P.  1079  (referred  to);  129  C.  325,  327,  61  P. 
1076  (referred  to);  141  C.  558,  563,  75  P.  182  (construed);  142  C. 
368,  373,  75  P.  1088  (cited);  1  C.  A.  126,  129,  81  P.  727  (referred 
to);  7  C.  A.  155,  157,  93  P.  1061,  1062  (construed  witli  §1111 — 
Pol.  Code,  §  996,  must  determine  when  an  office  becomes 
vacant). 

As  to  burden  of  proof  to  overcome  prima  facie  correctncs.s 
of  returns,  see  Kerr's  Cyc.  C.  C.   P.   §  1113  and  note  par.   3. 

As  to  counting  and  rejection  of  ballots,  see  Kerr's  Cyc.  Pol. 
C.    §  1211    and   note   par.    522. 

As  to  distinguisliing  mark  in  general,  see  Kerr's  Cyc.  Pol. 
C.    §  1211  and   note  pars.    23-30. 

As  to  judgment  in  contested  election  cases,  see  Kerr's  Cj'c. 
C.    C.    P.    §  1114   and    note. 

As  to  mandatory  and  directory  provisions  of  election  laws  and 
construction  thereof,  see  Kerr's  Cyc.  Pol.  C.  §  1197  and  note 
par.  8;  §  1204  and  note  par.  4;  §  1211  and  note  pars.  26,  27; 
§1215  and   note  pars.   7,   8;    §1225   and  note   pars.   3,   4,    7. 

As  to  neglect  or  failure  of  election  boards  and  its  effect,  see 
Kerr's   Cyc.   Pol.   C.    §  1225  and  note   pars.   8,    9. 

As  to  preservation  of  ballots  as  evidence,  see  Kerr's  Cyc. 
Pol.   C.   §  1266   and   note  par.   2. 

As  to  primary  elections,  see  Kerr's  Cyc.  Pol.  C.  §  1357  and 
note.- 

As  to  Purity  of  Elections  Act,  see  Kerr's  Cyc.  Pol.  C.  §  1376 
and  note. 

As  to  "returns,"  see  Kerr's  Cyc.  Pol.  C.  §  126S  and  note 
pars.  3,   4. 

As  to  what  are  distinguishing  marks,  see  Kerr's  Cyc.  Pol.  C. 
§  1211   and   note   pars.   31-48. 

As  to  what  are  not  distinguishing  marks,  see  Kerr's  Cyc. 
Pol.   C.    §  1211   and   note   pars.    49-60. 

As  to  when  ballots  produced  at  an  election  contest  are,  and 
when  they  are  not,  to  be  regarded  as  best  evidence  of  vote 
cast,   see   11   A.   S.    798-800. 

Evidence  to  show  for  whom  a  ballot  was  cast  at  an  election. — 
See   18   A.   S.    567. 

That  ballots  sliould  not  be  rejecteu  for  trivial  reasons,  see 
Kerr's  Cyc.  Pol.  C.   §  121d  and  note  par.  9. 

That  certain  papers  are  to  he  sealed  up,  see  Kerr's  Cj'c.  Pol. 
C.   §  1261  and  note. 
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Tit.  II.]  DECLARING    ELECTION.  S§  112:5,  1  1  L>1 

§1123.     COURT    MAY    DECLARE    AVHO    WAS    ELECTED. 

If  in  any  such  case  it  appears  that  another  person  than  the 
one  returned  has  the  highest  numl)er  of  legal  votes,  the 
court  must  declare  such  person  elected.  The  person  declared 
elected  by  the  superior  cotirt  shall  be  entitled  to  a  certificate 
of  election;  and,  if  a  certificate  has  not  already  been  issued 
to  him,  the  county  clerk  must  immediately  make  out  and 
deliver  to  such  person  a  certificate  of  election  signed  by  him, 
and  authenticated  with  the  seal  of  the  superior  court.  If  the 
clerk  has  issued  any  certificate  for  the  same  office  to  any 
other  person  than  the  one  declared  elected  by  the  court,  such 
certificate  shall  be  annulled  by  the  judgment. 

[Saving  clanse.]  Sec.  3.  None  of  the  provisions  of  this  act 
shall  be  held  to  ajiply  to  any  pending  contest  or  any  contest 
in  which  the  decision  of  the  superior  court  shall  have  been 
rendered  prior  to  the  passage  of  this  act. 

History:  Enacted  March  11,  1872;  amended  March  19,  1907, 
Stat."?,  and  Amdts.  1907,  p.  649,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    477. 

See   Kerr's  Cyc.  C.   C.   P.   for   6   par.s.   annotation. 

114  C.  95,  96,  45  P.  1033  (referred  to);  128  C.  283,  284.  6o  P. 
860  (construed  with  §§  1111,  1114);  129  C.  325,  327,  61  P.  1076  (re- 
ferred to);  140  C.  648,  651,  74  P.  145  (cited);  141  C.  412,  4I«.  74 
P.  1026   (cited):  141  C.  558,  561,  563,  75  P.  182   (cited). 

A.'=:  to  (Effect  of  inelig'i>)ilit.\'  of  candidate  receiving:  liig-liest 
numl)or  of  votes  on  election,  see  52  A.  D.  151,  153;  12  A.  li. 
30,   342. 


m24.  FEES  01'  OFFICERS  AND  WITXESSES.  I  Re- 
pealed.] 

History:  Enacted  March  11,  1872;  repealed  April  15.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  76;  added  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  lOOn-i,  p.  is.-?, 
act   held    unconstitutional,   see   history,   S  5   ante 

114  C.  95,  96,  45  P.  1033  (referred  to);  129  C.  32ri,  327,  01  P. 
1076   (referred  to). 
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§Sl]24[a],  1124[b].     CODE  OF  CIVIL  PROCEDURE.  [Pt.  III. 

§  1124 [a].    IN  CASE  OF  TIE  VOTE,  WHO  MAY  CONTEST. 

Whenever  the  body  canvassing  the  returns  of  any  such  elec- 
tion declares  that  no  person  has  received  the  highest  number 
of  votes  given  for  that  particular  office,  any  elector  of  the 
county,  city  and  county,  city  or  political  subdivision  of  either,  in 
which  such  office  is  to  be  exercised  may,  within  twenty  days 
after  such  declaration,  contest  the  same  by  filing  with  the 
clerk  a  written  statement  setting  forth  the  matters  stated  in 
subdivisions  one,  three  and  four  of  section  eleven  hundred 
and  fifteen,  and  also  the  names  06  the  persons  shown  by 
such  .declaration  to  have  received  the  highest  and  equal 
number  of  votes;    which  statement  must  be  verified. 

[Proceedings.]  A  citation  must  thereupon  be  issued  to 
and  served  upon  such  of  said  persons  receiving  an  equal 
number  of  votes  as  are  not  contestants  as  provided  in  sec- 
tion eleven  hundred  and  nineteen. 

[What  to  goveru.]  Thereupon  like  proceedings  must  be 
had  as  are  provided  in  this  title  for  contesting  the  right  of 
a  person  declared  elected;  and  all  the  provisions  of  this  title 
so  far  as  applicable  thereto  must  govern  in  such  proceedings. 

[>Vlio  to  be  declared  elected.]  If  the  court  finds  that  some 
person  has  received  the  highest  number  of  votes  such  person 
must  be  declared  elected. 

Hi.story:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.  fi7S.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  478  [§1124].  A  simi- 
lar i)rovision,  enacted  March   23,   1907,  given  below  as  §  1124 [b]. 

§  1124[b].  SAME.  Whenever  the  body  canvassing  the  re- 
turns of  any  such  election  declares  that  no  person  has 
received  the  highest  number  of  votes  given  for  that  particular 
office,  any  elector  of  the  county,  city  and  county,  city,  or 
political  subdivision  of  either,  in  which  such  office  is  to  be 
exercised,  may,  within  twenty  days  after  such  declaration, 
contest  the  same  by  filing  with  tlie  couut.v  clerk  a  written 
statement,  setting  forth  specifically  the  matters  stated  in 
subdivisions  one,  three  and  four  of  section  eleven  hundred 
and  fifteen,  and  also  the  names  of  the  persons  shown  by  such 
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Tit.  II.]  TIE  VOTE— COSTS.  §  1125 

declaration  to  have  received  an  equal  number  of  votes;  which 
statement  must  be  verified  as  provided  in  said  section  eleven 
hundred  and  fifteen.  A  citation  must  thereupon  be  issued 
for  and  served  upon  the  persons  so  declared  to  have  received 
an  equal  number  of  votes,  as  provided  in  section  eleven  hun- 
dred and  nineteen,  unless  one  of  such  persons  is  the  con- 
testant, in  which  case  the  citation  need  not  be  issued  for  or 
served  upon  him.  Thereupon  like  proceedings  must  be  had 
as  are  provided  in  this  title  for  contesting  the  right  of  a 
person  declared  elected;  and  all  the  provisions  of  this  title, 
so  far  as  applicable  thereto,  must  govern  in  such  proceed- 
ings. 

History:  Enactment  of  March  23,  1907,  Stats,  and  Amdts.  1907, 
p.  9n,  Kerr'.s  Stats,  and  Amdts.  1906-7,  p.  478  [S  1124a].  A 
similnr  provision  was  enacted  Marcli  19,  1907,  given  Iierein  as 
§  1124[a]. 

§  1125.  COSTS.  If  the  proceedings  are  dismissed  for  in- 
sufficiency, or  for  want  of  prosecution,  or  the  election  is  by 
the  court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  tlie  election  is 
annulled  or  set  aside,  judgment  for  costs  must  be  rendered 
against  the  party  whose  election  was  contested,  in  favor  of 
the  party  contesting  the  same;  provided,  that  where  two  or 
more  contested  elections  are  joined  for  the  purpose  of  recount- 
ing votes  as  in  this  title  provided,  the  costs  shall  be  appor- 
tioned among  the  parties  in  the  discretion  of  the  court. 
rrinjarily  each  party  is  liable  for  the  costs  created  by  himself, 
to  the  officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  similar  costs  are  collected  in 
other  cases. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75:  amended  March  19,  1907. 
Stats,  and  Amdts.  1907,  p.  643,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    479. 

See   Kerr's   Cyc.   C.   C.    P.    for    7   pars,   annotation. 
65    C.    285.    286,    3    P.    895,    896    (construed);    114    C.    95.    96.    4.". 
P    1033    (roforrc'd   to);    127   C.    31,   33.    59   P.    200    (construfd ) ;    129 
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§  1126  CODE  OF  CIVIL  PROCEinjRK  [Pt.  III. 

C.  325,  327,  61  P.  1076  (referred  to):  143  C.  544.  549,  77  P.  477 
(construed  in  dis.  op.);  7  C.  A.  151,  154,  93  P.  1060.  1061  (judg- 
ment for  costs  not  in  accordance  with  the  statute). 

As  to  costs,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §S  1021  et  seq. 
and   notes. 

Same— When  allowed  to  plaintiff,  see  Kerr's  Cyc.  C.  C.  P. 
§  1022    subd.    4    and    note. 

Same — "When  defendant's  costs  must  be  allowed  of  course  in 
certain  cases,   see  Kerr's  Cyc.  C.  C.  P.   §  1025  and  note. 

That  parties  to  actions  or  proceedings  are  entitled  to  costs 
and  disbursements. — See   Kerr's  Cyc.   C.  C.  P.   §  1021   and  note. 


§  1126.  APPEAL.  Either  party,  aggrieved  by  the  judg- 
ment of  the  court,  may  appeal  therefrom  to  the  district  court 
of  appeal,  as  in  other  cases  of  appeal  thereto  from  the  supe- 
rior court;  provided,  that  during  the  pendency  of  proceedings 
on  appeal,  and  until  final  determination  of  such  proceedings, 
the  person  declared  elected  by  the  superior  court  shall  be 
entitled  to  the  office  in  like  manner  as  if  no  appeal  had  been 
taken. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  75;  by  Code  Commission 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  186,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  649,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  479;  this  section  was  amended  by  a  different  provision 
March  23,  1907,  which  act  is  given  herein  as  §1126[a]:  amended 
April    16,   1909,   Stats,   and   Amdts.    1909.    ch.    643. 

See    Kerr's   Cyc.   C.    C.    P.    for   30    par.s.    annotation. 

79  C.  477,  483,  21  P.  865,  866  (referred  to);  114  C.  9.i,  98,  45  P. 
1033  (applied):  125  C.  527.  528,  58  P.  172  (construed):  129  C.  325. 
327.  61  P.  1076  (referred  to);  146  C.  323,  325,  82  P.  243  (re- 
ferred   to). 

As  to  appeals,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  936  et  seq. 
and   notes. 

Same — Appeals  to  supreme  court,  in  general,  see  Kerr's  Cyc. 
C.    C.    P.    §§  939-958   and   notes. 

Same — Who  may  appeal  in  civil  actions,  see  Kerr's  Cyc. 
C.   C.   P.   §  936   and   note. 

As  to  when  appeal  may  be  taken  to  supreme  court,  see  Kerr's 
Cyc,  C.  C.  P.  §§  963-966  and  notes. 
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Til.  11.1  KLRC-noN   VOID-WIIRN.  SMI 2G[al,l  1  i'7 

§  1126 [a].  SAME.  Either  party  aggrieved  by  the  judg- 
ment of  the  court  may,  within  thirty  days  after  notice  of  the 
entry  thereof,  appeal  therefrom  to  the  supreme  court,  as  in 
other  cases  of  appeal  thereto  from  the  superior  court. 

History:  Amendment  to  §  1126  of  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  913,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  479. 
An  amendment  by  a  different  provision  Marcli  19,  1907,  given 
above   as   §  1126. 

§  1127.     >VHE.\  ELECTION  VOID  AJVD  OFFICE  VACANT. 

Whenever  an  election  is  annulled,  or  set  aside  by  the  judg- 
ment of  the  superior  court,  and  no  appeal  has  been  taken 
within  ten  days  thereafter,  the  commission,  if  any  has  issued, 
is  void,  and  the  office  vacant. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880, 
Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  76. 

See  Kerr's  Cyc.  C.  C.  P.   for  2   pars,   annotation. 

Ill  C.  419,  420,  44  P.  162  (referred  to);  114  C.  95,  96,  45  P. 
1033  (referred  to);  129  C.  325,  327,  61  P.  1076  (referred  to); 
134  C.  151,  152,  66  P.  200,  366  (referred  to);  148  C.  13,  14.  15, 
IG,  17,  82  P.  421  (applied);  151  C.  162,  166,  169,  90  P.  524  (cited); 
I  C.  A.  298,  300,  82  P.  343  (applied);  2  C.  A.  570,  573,  84  P.  293 
(applied). 

As  to  what  will   avoid  elections,  see   90   A.  S.   46-92. 
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TITLE  III. 

OF    SUMMARY    PROCEEDINGS. 

Chaptei'  T.     Confession    of    Judg-ment    witliout    Action,    §§  1132- 
1135. 
II.     Submitting-   a    Controversy    witliout   Action,    §§  1138- 

1140. 
III.     Discharge   of  Persons   Imprisoned   on  Civil   Process, 

§§ 1143-1154. 
IV.     Summary  Proceedings   for   Obtaining  Possession   of 
Real   Property  in   Certain   Cases,   §§  1159-1179. 


CHAPTER    I. 

CONFESSION    OF    JUDGMENT    WITHOUT    ACTION. 

§  1132.     Judgment  may   be  confessed  for  debt  due  or  contingent 

liability. 
§  1133.     Statement  in  writing  and  form  thereof. 
§  1134.     Filing  statement  and  entering  judgment. 
§  1135.     How,  in  justices'  courts. 

§  1132.    JUDGMENT    MAT    BE    CONFESSED    FOE    DEBT 

DUE  OR  CONTINGENT  LIABILITY.  A  judgment  by  con- 
fession may  Tie  entered  without  action,  either  for  money  due 
or  to  become  due,  or  to  secure  any  person  against  contingent 
liability  on  behalf  of  the  defendant,  or  both,  in  the  manner 
prescribed  by  this  chapter.  Such  judgment  may  be  entered 
in  any  court  having  jurisdiction  for  like  amounts. 

History;  Enacted  March  11,  1S72,  re-enactment  of  §  374 
Practice   Act,   last   sentence  added. 

See    Kerr's   Cyc.    C.    C.    P.    for    3    pars,    annotation. 

Code  section.— 134   C.   664,   672,   66   P.    953    (referred   to). 

Practice  Act   §374. — 18   C.    576,    581,   582    (construed). 

As  to  civil  jurisdiction  to  take  and  enter  judgment  for  re- 
covery of  money  on  confession  of  defendant,  see  Kerr's  Cyc. 
C.    C.    P.    §  112    subd.    6    and    note. 


Ch.  T.]  STATIOMKXT   -Fir.IXC.  SSIISG,  1134 

Same — In  justice's  couil. — See  KeiT's  Cyc.  C.  C.  P.  §  112  subd. 
6  and  note;   §114  and  note;   §889  and  note  post    §1135  and  note. 

As  to  concurrent  jurisdiction  of  justices'  courts,  see  Kerr's 
Cyc.  C.  C.  P.  §  113  und  note. 

As   to  judgment  by   confession,   see   64   A.   D.   501,   502. 

As  to  judgment  by  confession,  when  void,  and  wlien  valid, 
see  99  A.  D.  275-278.    • 

As  to  restriction  upon  civil  jurisdiction  of  justices'  courts, 
see    Kerr's   Cyc.   C.    C.    P.    §  114    and    note. 

§  1133.     STATEMENT  IN  WRITING  AND  FORM  THEREOF. 

A  statement  in  writing  must  be  made,  signed  by  the  defend- 
ant, and  verified  by  his  oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified 
sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  show  that  the 
sum  confessed  therefor  is  justly  due,  or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  con- 
stituting the  lial)illty,  and  show  that  the  sum  confessed  there- 
for does  not  exceed  the  same. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  375  Prac- 
tice Act. 

See    Kerr's    Cyc.    C.    C.    P.    for    7    pars,    annotation. 

Practice  Act   §375. — 18  C.   576,   581    (construed). 

As  to  transfer,  etc.,  with  intent  to  defraud  creditors,  see 
Kerr's   Cyc.   C.   C.    §  3439   and   note. 

As  to  wliat  complaint  must  contain,  see  Kerr's  Cyc.  C.  C.  P. 
§  426   and   note. 

As  to  what  transfei's  of  personal  property  ar(»  prfsume<l 
fraudulent,  see  Kerr's  Cyc.  C.  C.  §  34  40  and  note. 

§1134.  FILING  STATEMENT  AND  ENTERING  JUDG- 
MENT.  The  statement  must  be  filed  with  the  clerk  of  the 
court  in  which  the  judgment  is  to  be  entered,  who  must 
indorse  upon  it,  and  enter  in  the  judgment-book,  a  judgment 
of  such  court  for  the  amount  confessed,  with  ten  dollars 
costs.  The  statement  and  affidavit,  with  the  judgment  in- 
dorsed, thereupon  becomes  the  judgment-roll. 

Kerr's  C.  C.  P.— 54  §49 


SS  1135,  1138  CODE  OF  CIVIL  PUOCEI  )ITIU.:.        f  pt.Tii.Tit.ni. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  376  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  186,  act  held  unconstitutional,  see 
liistory,    §  5    ante. 

See   Kerr's  Cyc.   O.   C.   P.   for   18   pars,   annotation. 
Practice   Act    §376. — 18   C.    576,    o81    (construed). 

§  1135.  HOW,  m  JUSTICES'  COURTS.  In  a  justice's  court, 
where  the  court  has  authority  to  enter  the  judgment,  the 
statement  may  be  filed  with  the  justice,  who  must  thereupon 
enter  in  his  docket  a  judgment  of  his  court  for  the  amount 
confessed,  with  three  dollars  costs.  If  a  transcript  of  such 
judgment  be  filed  with  the  county  clerk,  a  copy  of  the  state- 
ment must  be  filed  with  it. 

History:     Enacted  March    11,    1872. 

See  Kerr's  Cyc.   C.  C.   P.   for  2  pars,  annotation. 

That  justice's  court  has  power  to  take  and  enter  judgment 
for  recovery  of  money  on  confession  of  defendant,  when  amount 
confessed,  exclusive  of  interest,  does  not  amount  to  three  liun- 
dred  dollars,  see  Kerr's  Cyc.  c   C.  P.    §  112   subd.   6  and  note. 


CHAPTER    II. 

SUBMITTING    A    CONTROVERSY    WITHOUT    ACTION. 

§  1138.     Controversy,    how    submitted   without   action. 

§  1139.     .ludgment  on,  as  in  other  cases,  but  without  costs  prior 

to   notice  of  trial. 
§  1140.     Judgment   may   be   enforced   or  appealed   from  as  in   an 

action. 

§1138.  CONTROVERSY,  HOW  SUBMITTED  WITHOUT 
ACTION.  Parties  to  a  question  in  difference,  which  might  be 
the  subject  of  a  civil  action,  may,  without  action,  agree  upon 
a  case  containing  the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction  if  an  action  had  been  brought; 
but  it  must  appear,  by  affidayit,  that  the  controversy  is  real 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of 
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the  parties.  The  court  must  thereupon  hear  and  determine 
the  case,  and  render  judgment  thereon,  as  if  an  action  were 
depending. 

Historj-:  Enacted  March  11,  1872,  re-enactment  of  §  377  Prac- 
tice   Act. 

See  Kerr'.s  Cyc.  C.  C.  P.  for  18  pars,  annotatimi. 

Code  section. — 68  C.  284,  285,  9  P.  173  (referred  to);  72  C.  133, 
134,  H4,  13  P.  315,  320  (referred  to  and  construed);  77  C.  511. 
513,  19  P.  875  (referred  to);  88  C.  407,  408,  26  P.  606  (referred 
to);  95  C.  329,  334,  30  P.  544  (referred  to);  99  C.  146,  148,  33  P. 
769  (referred  to);  99  C.  554,  556,  34  P.  239  (applied);  104  C. 
515,  517,  38  P.  900  (referred  to);  107  C.  464,  465,  40  P.  742.  29 
L.  512  (referred  to);  109  C.  396,  397,  42  P.  149  (referred  to); 
109  C.  571,  577,  42  P.  225  (referred  to);  111  C.  425,  427,  44  P.  164 
(construed);  116  C.  20,  21,  47  P.  779,  45  L.  737  (referred  to); 
118  C.  39,  40,  50,  P.  5  (referred  to);  121  C.  562,  54  P.  80  (con- 
strued); 131  C.  410,  411,  63  P.  768  (referred  to);  135  C.  512,  513, 
67  P.  973  (applied);  136  C.  63,  64,  68  P.  324  (referred  to):  139 
C.  325,  326.  73  P.  864  (construed);  145  C.  49,  78  P.  231  (referred 
to);  146  C.  110,  111,  112,  113,  79  P.  853  (construed);  146  C.  590. 
80  P.  861  (referred  to);  2  C.  A.  29,  31,  83  P.  74  (distinction  be- 
tween   "agreed   statement   of   facts"   and    "agreed   case"). 

Practice  Act  §377. — 20  C.  72,  73  (referred  to):  20  C.  679.  6S(i 
(construed). 

As  to  authority  of  attorney  and  counselor,  see  Kerr'.s  Cyc. 
C.   C.   P.    §  283   and   note. 

As  to  relief  to  be  awarded  to  plaintiff  wliere  tliero  is  no 
answer,   see   Kerr's  Cyc.   C.   C.   P.   S  580   and   note. 

As  to  submission  of  cause  wit  limit  action,  see  44  Cent.  Dig. 
col.   3423   §§  1-23. 

§  1139.  JUDGMENT  ON,  AS  I>  OTHEK  CASES,  KIT 
WITHOUT  COSTS  TRIOR  TO  NOTICE  OF  TRIAL.  Judg- 
ment must  be  entered  in  the  judgment-book  as  in  other  case.s, 
but  without  costs  for  any  proceeding  prior  to  the  trial.  The 
case,  the  submission,  and  a  copy  of  the  judgment,  constitute 
the  judgment-roll. 

Hicitory:  Enacted  March  11,  1872,  re-enactment  of  §  378  Prac- 
tice  Act. 

135  C.  512.  513,  67  P.  973   (applied). 

As  to  wliat  constit\iti'.s  .iufiginent-rf>ll,  seo  Kerr's  t'.\c.  C  *.'. 
P.   §  670  and  note. 
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§  1140.  JUDGMENT  MAY  BE  ENFORCED  OR  APPEALED 
FROM  AS  IN  A>'  ACTION.  The  judgment  may  be  enforced  in 
the  same  manner  as  if  it  had  been  rendered  in  an  action,  and 
is  in  the  same  manner  subject  to  appeal. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  379  Prac- 
tice Act. 

68  C.  284,  285,  9  P.  173  (referred  to);  88  C.  407,  408,  26  P. 
606    (referred  to);   135  C.  512,  513,  67  P.   973    (applied). 

As  to  how  many  .iudgrnents,  and  others,  are  enforced,  see 
Kerr's  Cyc.   C.  C.   P.   §  684  and  note. 

As  to  who  may  appeal,  see  Kerr's  Cyc.  C.  C.  P.  §  936  and  note. 


CHAPTER    III. 

DISCHARGE  OF  PERSONS  IMPRISONED  ON  CIVIL  PROCESS. 

§  1143.  Persons   confined  may   be   discharged. 

§  1144.  Notice  of  application. 

§  1145.  Service   of  notice. 

§  1146.  Examination  before  judge. 

§  1147.  Interrogatories  may   be   in    writing. 

§  1148.  Oatli   to  be  administered. 

§  1149.  Order  of  discliarge. 

§  1150.  If  not  discharged,  prisoner  may  again  apply,  wlien. 

§  1151.  Discharge  final. 

§  1152.  Judgment  remains  in  force. 

§  1153.  Plaintiff  may  order  discharge  of  the  prisoner,  wlio  sliali 

not  thereafter  be  liable  to  imprisonment  for  the  same 

cause   of  action. 

5  1154.  Plaintiff  to   advance   funds   for   support   of  prisoner. 

§  1143.    PERSONS    CONFINED    MAT    BE    DISCHARGED. 

Any  person  confined  in  jail,  on  an  execution  issued  on  a  judg- 
ment rendered  in  a  civil  action,  must  be  discharged  therefrom 
upon  the  conditions  in  this  chapter  specified. 

History:      Enacted   Marcli    11,    1872. 

See   Kerr's   Cyc.   C.    C.    P.    for   5   pars,    annotation. 
75    C.    580,    581,    582,    17    P.    698,    699    (construed    and    api)lied) ; 
70   C.    215,   216.   21   P.   742,   743    (referred  to). 
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§  1144.  NOTICE  OF  APPLICATION.  Such  person  must 
cause  a  notice  in  writing  to  be  given  to  the  plaintiff,  his 
agent,  or  attorney,  that  at  a  certain  time  and  place  he  will 
apply  to  a  judge  of  the  superior  court  of  the  county  in  which 
such  person  may  be  confined,  for  the  purpose  of  obtaining 
a  discharge  from  his  imprisonment. 

HiMtory:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code   Amdts.    1880    (C.   C.   P.   pt.),   p.   114. 

As  to  construction  of  section,  see  Kerr's  C.  C.  P.  §  1143 
and   note. 

As  to  )iow  notice  and  papers  are  to  be  served,  see  Kerr's 
Cyc.   C.    C.    P.    §  1010   et   seq.   and   notes. 

That  real  party  in  interest  must  be  named,  and  served  with 
notice,  and  other  papers,  at  liis  residence,  or  througii  post- 
office,    see    Kerr's   Cyc.    C.    C.    P.    §1011    and    note. 

§  114.'i.  SERVICE  OF  NOTICE.  Such  notice  must  be 
served  upon  the  plaintiff,  his  agent,  or  attorney,  one  day 
at  least  before  the  hearing  of  the  application. 

Ilistorj  :      Enacted   March    11,   1872. 

As  to  seivice  on  non-residents,  see  Kerr's  Cyc.  C.  C.  P.  §  1015 
and    note. 

§1146.  EXAMINATION  BEFORE  JUDGE.  At  the  time 
and  place  specified  in  the  notice,  such  person  must  be  taken 
before  such  judge,  who  must  examine  him  under  oath  con- 
cerning his  estate  and  property  and  effects,  and  the  disposal 
thereof,  and  his  ability  to  pay  the  judgment  for  which  he  is 
committed;  and  such  judge  may  also  hear  any  other  legal 
and  i)ertinent  evidence  that  may  be  produced  by  the  debtor 
or  the  creditor. 

Ilintory:      Enacted   March    11,    1872. 

As  to  consti'urtion  of  section,  see  Kerr's  Cyc.  C.  C  P.  §1143 
and  note. 

§  1147.    INTERROGATORIES  MAY  BE  IN  WRITING.    The 

plaintiff  in  the  action  may,  upon  such  examination,  propose 
to  the  prisoner  any  interrogatories  pertinent  to  the  inquiry, 
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and  they  must,  if  required  by  him,  be  proposed  and  answered 
in  writing,  and  the  answer  must  be  signed  and  sworn  to 
by  the  prisoner. 

History:      Enacted   March    11,    1872. 

As  to  construction  of  .section,  see  Kerr's  Cyc.  C.  C.  P.  §  1143 
and  note. 

§  1148.  OATH  TO  BE  ADMI.MSTERED.  If,  upon  the  ex- 
amination, the  judge  is  satisfied  that  the  prisoner  is  entitled 
to  his   discharge,  he   must  administer  to   him  the  following 

oath,  to  wit:    "  I, ,  do  solemnly  swear  that  I   have 

not  any  estate,  real  or  personal,  to  the  amount  of  fifty  dol- 
lars, except  such  as  is  by  law  exempted  from  being  taken 
in  execution;  and  that  I  have  not  any  other  estate  now  con- 
veyed or  concealed,  or  in  any  way  disposed  of,  with  design 
to  secure  the  same  to  my  use,  or  to  hinder,  delay,  or  defraud 
my  creditors,  so  help  me  God." 

History:      Enacted   March    11,    1872. 
96  C.  233,  234,  31  P.  45   (referred  to). 

§  1149.  ORDER  OF  DISCHARGE.  After  administering  the 
oath,  the  judge  must  issue  an  order  that  the  prisoner  be  dis- 
charged from  custody,  and  the  officer,  upon  the  service  of 
such  order,  must  discharge  the  prisoner  forthwith,  if  he  be 
imprisoned  for  no  other  cause. 

History:      Enacted   March    11,    1872. 

A.s  to  when  and  from  what  an  appeal  may  be  taken,  see 
Kerr's   Cyc.    C.    C.    P.    §  939    and    note. 

§  1150.  IF  NOT  DISCHARGED,  PRISONER  MAY  AGAIN 
APPLY,  WHEN.  If  such  judge  does  not  discharge  the' pris- 
oner, he  may  apply  for  his  discharge  at  the  end  of  every 
succeeding  ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

History:     Enacted  March    11,   1872. 
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§  1151.  DISCHARGE  FINAL.  The  prisoner,  after  being  so 
discharged,  is  forever  exempted  from  arrest  or  imprisonment 
for  the  same  debt,  imless  he  be  convicted  of  having  wilfully 
sworn  falsely  upon  his  examination  before  the  judge,  or  in 
taking  the  oath  before  prescribed. 

History:     Enacted  March    11,    1872. 

9G   C.    233,    234,    31    P.    45    (construed). 

S  M')-'.  .lUIXiMENT  REMAINS  IN  FORCE.  The  judgment 
against  any  prisoner  who  is  discharged  remains  in  full  force 
against  any  estate  which  may  then  or  at  any  time  afterward 
belong  to  him,  and  the  plaintiff  may  take  out  a  new  execution 
against  the  goods  and  estate  of  the  prisoner,  in  like  manner 
as  if  he  had  never  been  committed. 

History:      Enacted   March    11,    1872. 

5  1163.  PLAINTIFF  MAY  ORDER  DISCHARGE  OF  THE 
PRISONER,  WHO  SHALL  NOT  THEREAFTER  BE  LIABLE 
TO  IMPRISONMENT  FOR  THE  SAME  CAUSE  OF  ACTION. 

The  plaintiff  in  the  action  may  at  any  time  order  the 
prisoner  to  be  discharged,  and  he  is  not  thereafter  liable 
to  imprisonment  for  the  same  cause  of  action. 

History:      Enacted   March    11,    1872. 

§  1154.  PLAINTIFF  TO  ADTANCE  FUNDS  FOR  SUP- 
PORT OF  PRISONER.  Whenever  a  person  is  committed  to 
jail  on  an  execution  issued  on  a  judgment  recovered  in  a 
civil  action,  the  creditor,  his  agent,  or  attorney  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  nioiioy  for  tlu' 
support  of  tlie  prisoner  for  one  week,  and  must  make  the 
like  advance  for  every  successive  week  of  his  imprisonment; 
and  in  case  of  failure  to  do  so,  tVie  jailer  must  forthwith  dis- 
charge such  prisoner  from  custody,  and  such  discharge  has 
the  same  effect  as  if  made  by  order  of  the  creditor. 
History:      Enacted   March    11,    1872. 

.'■)0   C.    30G,   307    (applied). 
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CHAPTER    IV. 

SUMMARY   PROCEEDINGS   FOR  OBTAINING   POSSESSION  OF 
REAL  PROPERTY   IN  CERTAIN  CASES. 

§  1159.  Forcible   entry   defined. 

§  1160.  Forcible  detainer  defined. 

Ji  1161.  Unlawful  detainer  defined. 

§  1162.  Service  of  notice. 

§  1163.  Jurisdiction   of  superior  courts. 

§  1164.  Parties   defendant. 

S  1165.  Parties   generally. 

§  1166.  Complaint.  [Verification].  When  summons  must  be 
issued. 

§  1167.  Summons,   form  and  service   of. 

§1168.  Arrest. 

§  1169.  Judgment  by  default. 

§  1170.  Defendant  may  appear,   etc. 

§  1171.  Trial  by  jury. 

§  1172.  Showing  required  of  plaintiff  in  forcible  entry  or  de- 
tainer.     Of   defendant. 

§  1173.  Complaint  must  be  amended  in  certain  cases. 

§  1174.  Verdict   and   judgment.      [What   shall  declare]. 

S  1175.  Verification   of  complaint  and  answer    (repealed). 

§  1176.  Effect  of  an  appeal   upon   the  judgment. 

§  1177.  Rules   of   practice. 

§  1178.  Appeals,  how  taken,  etc. 

§  1179.  Relief  against  forfeiture   of  lease. 

§  1159.  FORCIBLE  ENTRY  DEFINED.  Every  person  is 
guilty  of  a  forcible  entry  who  either: 

1.  By  brealiing  open  doors,  windows,  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  terror 
enters  upon  or  into  any  real  property;   or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns 
out  by  force,  threats,  or  menacing  conduct,  the  party  in  pos- 
session. 

Hi-story:      Enacted   March    11,    1872. 

See   Kerr's  Cyc.   C.   C.   P.   for   28  pars,   annotation. 

49  C.  273  (construed);  53  C.  667,  674  (construed):  60  C.  569. 
574  (referred  to);  62  C.  67,  68  (applied);  64  C.  5,  27  P.  788 
(applied   without   citation);    69   C.    562,    563,    11    P.    339,   340    (con- 
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strued  witli  §1172);  71  C.  130,  133,  11  P.  868,  869  (referred  to): 
76  C.  131,  132,  133,  18  P.  144.  145  (referred  to);  S3  C.  96.  100. 
2S  P.  196,  198  (construed);  107  C.  298,  301,  40  P.  422  (referred 
tc);  135  C.  660,  661,  67  P.  1048  (referred  to);  138  C.  415,  420,  71  P. 
447  (referred  to);  149  C.  278,  282,  86  P.  715  (applied);  4  C.  A. 
382,   384,   88   P.    296    (applied). 

As  to  definition  of  unlawful  detainer,  see  Kerr's  Cyc.  C.  C.  P. 
§  1161    and    note. 

As    to    entry    by    owner    to    expel    occupant    of    land,    and    liis 
liability,   see   51    A.   R.   366-368. 

As   to   forcible   entry   and   unlawful    detainer   by    one    cotenant 
against   another,    see   50   A.   S.    845. 

As    to    married    woman    as    party    to    suit    in    forcil)le    entry 
and   detainer,    see   Kerr's   Cyc.    C.    C.   P.    §  370   and   note. 

As  to  parties  defendant,  see  Kerr's  Cyc.  C.  C.  P.   §|  1164,   1165 
and   notes. 

As   to    parties,   generally,    see    Kerr's    Cyc.    C.    C.    P.    §1161    ami 
note. 

As    to   service    of    notice,    see    Kerr's    Cyc.    C.    C.    P.    §  1162    and 
note. 

As    to    showing    required    in    forcible    entry    or    detainer,    see 
Kerr's  Cyc.  C.  C.   P.   §  1172  and  note. 

As  to   what  is  a  forcible  entry,  see   18   A.   D.    139-148. 

As   to   what   possession    is   necessary    to    render   entry    forcible, 
see    18   A.    D.    147,    148. 

As    to    when    wife   iriaj'    defend    suit,    .-^ee    Kerr's    Cyc.    C.    C.    P. 
S  371    and    note. 

Entry — Right    of    landlord    to    make. — See    8    A.    C.     731;     19 
A.    S.    543. 

Forcible    entry — Definition    of. — See    3    W.    &    P.    2873. 

Same — Nature  and  elements  of. — 9   PI.  &  Pr.   45;   23  Cent.  Dig. 
col.    1254,    §§  5-22. 

Same — What    constitutes. — Sec    18    A.    D.    139. 

Forcible    entry    and    unlawful    detainer — As    to    generally,    sec 
3    W.    &    P.    2875-2877. 

Same — Damages. — See  23  Cent.  Dig.  col.   1378,  §§141-152. 

Same — Easement,  recovery  of  by  action   of. — See  9  A.  C.   IITT. 

Same — Evidence. — See  23  Cent.   Dig.  col.   1366,  §§134-140. 

Same — Injunction    against     dispossession     in    action     of. — See 
30  U   129. 

Same — Nature   and    elements    of. — See    23    Cent.    Dig.    col.    1271, 
§>^  23-28. 

Same — Notice    to   quit,    neccssily    of. — Si-<-    post    §  llii2.    note. 

Same — Parties. — See    post    1164,    note. 

Same — Persons  by  and  against  whom  aclion  may  Im'  brnuglil. — 
See   23   Cent.   Dig.   col.    1316,    §§64-77. 

Same — Pleadings,   etc.,    in. — Sec    post    S  1166,    noli-. 
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Same — Right  of  plaintiff  and  title  to  support. — See  23  Cent. 
Dig.   col.    1281,    §§  34-36. 

Same — Title   to   property    not   in    issue. — See    8   L.    537. 

Same — Same — Title  and  color  of  title,  when  may  be  given  in 
evidence    in    action    of. — See    77    A.    D.    552. 

§  1160.  FORCIBLE  DETAINER  DEFINED.  Every  person 
is  guilty  of  a  forcible  detainer  who  either: 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlaw- 
fully holds  and  keeps  possession  of  any  real  property, 
whether  the  same  was  acquired  peaceably  or  otherwise;  or, 

2.  Who,  in  the  night-time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  property, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  five  days,  refuses  to  surrender  the  same  to  such 
former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this 
subdivision,  is  one  who,  within  five  days  preceding  such  un- 
lawful entry,  was  in  the  peaceable  and  undisturbed  posses- 
sion of  such  lands. 

History:      Enacted   March    11,    1872. 

See   Kerr's   Cyc.    C.    C    P.   for    31    pars,   annotation. 

50  C.  315,  317  (applied);  51  C.  532,  533  (applied);  51  C.  541,  543 
(applied);  53  C.  667.  674  (construed  with  §1159  ante);  60  C.  569, 
574  (referred  to);  76  C.  131,  133,  18  P.  144,  145  (referred  to); 
76  C.  626,  627,  18  P.  781  (referred  to);  77  C.  253,  256,  19  P.  419, 
420  (construed);  83  C.  96,  97,  100,  23  P.  196,  197,  198  (con- 
strued); 33  P.  1090  (applied — who  is  an  "occupant"?');  107 
C.  298,  301,  40  P.  422  (referred  to);  114  C.  346,  347.  46  P.  80 
(referred  to);  46  P.  917,  919  (referred  to);  137  C.  603,  605,  70  P. 
657  (construed);  138  C.  415,  420,  71  P.  447  (construed);  7  C.  A. 
432,  434.  435,  94  P.  590,  591  (subd.  1  applied— "force"  con- 
templates what). 

Forcible  entry  defined. — See  Kerr's  Cyc.  C.  C.  P.  §  1159  and 
note;  3  W.  &  P.  2872. 

That  actual  manual  occupation  is  not  necessary,  see  Kerr's 
Cyc.    C.    C.    P.    S1172    and    note   par.    38. 

§  1161.  UNLAWFUL  DETAINER  DEFINED.  A  tenant  of 
real  property,  for  a  term  less  than  life,  is  guilty  of  unlawful 
detainer: 
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1.  [Continuing  in  possession  of  property  after  term.]  When 
he  continues  in  possession,  in  person  or  by  subtenant,  of  the 
property,  or  any  part  thereof,  after  the  expiration  of  the  term 
for  which  it  is  let  to  him,  without  the  permission  of  his 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
there  be;  but  in  case  of  a  tenancy  at  will  it  must  first  be 
terminated  by  notice,  as  prescribed  in  the  Civil  Code. 

2.  [Continuing  in  possession  witliout  permission  after  de- 
fault— ■  Tliree  days'  notice.]  When  he  continues  in  posses- 
sion, in  i)erson  or  by  subtenant,  without  the  permission  of  his 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
liiere  be,  after  default  in  the  payment  of  rent,  pursuant  to 
the  lease  or  agreement  under  which  the  property  is  held,  and 
three  days'  notice,  in  writing,  requiring  its  payment  stating 
the  amount  which  is  due,  or  possession  of  the  property,  shall 
have  been  served  upon  him  and  if  there  is  a  subtenant  in 
actual  occupation  of  the  premises,  also  upon  such  subtenant. 

Such  notice  may  be  serred  at  any  time  witliin  one  year 

after  the  rent  becomes  due.  In  all  oases  of  tenancy  upon 
agricultui-al  lands,  where  the  tenant  has  held  over  and  re- 
tained possession  for  more  than  sixty  days  after  the  expira- 
tion of  the  term  without  any  demand  of  possession  or  notice 
to  quit  by  the  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be,  he  shall  be  deemed  to  be  holding 
by  permission  of  the  landlord,  or  the  successor  in  estate 
of  his  landlord,  if  any  there  be,  and  shall  be  entitled  to  hold 
under  the  terms  of  the  lease  for  another  full  year,  and  shall 
not  be  guilty  of  an  unlawful  detainer  during  said  year,  and 
such  holding  over  for  the  period  aforesaid  shall  be  taken  and 
construed  as  a  consent  on  the  part  of  a  tenant  to  hold  for 
another  year. 

3.  [Continuing  in  possession  after  failure  to  perform  con- 
dition— Proceedings  to  obtain  possession.]  When  he  continues 
in  i)Ossession,  in  person  or  by  subtenant,  after  a  neglect  or 
failure  to  perform  other  conditions  or  covenants  of  the  lease 
or  agreement  under  which  the  property  is  held,  including  any 
covenant  not  to  assign  or  sublet,  than  the  one  for  the  payment 
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of  rent,  and  three  days'  notice,  in  writing,  requiring  the  per- 
formance of  such  conditions  or  covenants,  or  the  possession 
of  the  property,  shall  have  been  served  upon  him,  and  if 
there  is  a  subtenant  in  actual  occupation  of  the  i)remises, 
also,  upon  such  subtenant.  Within  three  days  after  the  ser- 
vice of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease  or  pay  the  stipu- 
lated rent,  as  the  case  may  be,  and  thereby  save  the  lease 
from  forfeiture;  provided,  if  the  conditions  and  covenants 
of  the  lease,  violated  by  the  lessee,  cannot  afterward  be  per- 
formed, then  no  notice,  as  last  prescribed  herein,  need  be 
given  to  said  lessee  or  his  subtenant,  demanding  the  per- 
formance of  the  violated  conditions  or  covenant  of  the  lease. 

A  tenant  may  take  proceedings,  similar  to  those  prescribed 

in  this  chapter,  to  obtain  possession  of  the  premises  let  to 
a  subtenant,  in  case  of  his  unlawful  detention  of  the  premises 
underlet  to  him. 

4.  [Assigning,  subletting,  or  committing  waste.]  Any  ten- 
ant or  subtenant  assigning  or  subletting  or  committing  waste 
upon  the  demised  premises,  contrary  to  the  conditions  or 
covenants  of  his  lease,  thereby  terminates  the  lease,  and  the 
landlord,  or  his  successor  in  estate,  shall  upon  service  of 
three  days'  notice  to  quit  upon  the  person  or  persons  in  pos- 
session, be  entitled  to  restitution  of  possession  of  such  de- 
mised premises  under  the  provisions  of  this  chapter. 

History:  Enacted  March  11,  1872:  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  346;  March  13,  1876,  Code  Amdts.  1875-6, 
p.  101;  April  1,  1878,  Code  Amdts.  1877-8,  p.  104;  on  the  same 
day  another  amendment  on  the  same  subject  given  the  same 
sectional  number  was  passed.  Code  Amdts.  1877-8,  p.  106; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  186,  act  held  unconstitutional,  see  history, 
§  5  ante;  the  two  sections  numbered  1161  were  repealed  by  Act 
February  28,  1905,  and  the  present  section  substituted  therefor. 
Stats,    and   Amdts.    1905,    p.    29. 
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See   Kerr's   Cyc.   C.   C.    P.  for   CO   pars,   annotation. 

52  C.  471,  472  (referred  to):  56  C.  128,  129,  130  (i-unsirui-d  i  ; 
60  C.  372,  374  (construed);  63  C.  47,  49  (construed ) :  63  C.  51. 
52  (referred  to);  63  C.  68,  69  (construed):  4  P.  411  (referrfd 
to);  66  C.  446,  447,  fi  P.  S4  (construed):  68  C.  505.  506.  9  P. 
429,  430.  (construed);  71  C.  535,  536,  12  P.  515.  516  (referre.l 
to);  79  C.  442,  21  P.  861,  862  (construed);  84  C.  420,  422,  24  V. 
316,  317  (construed);  91  C.  593,  597,  28  P.  45  (construed):  33  P. 
447.  448  (referred  to);  98  C.  422,  425,  33  P.  729  (construed):  lOi; 
C.  220,  221,  39  P.  537  (referred  to);  107  C.  107.  112,  40  1'.  Ill 
(construed);  46  P.  917,  920  (referred  to);  132  C.  133,  135.  64  P. 
88  (construed);  137  C.  603,  605,  70  P.  657  (referred  to):  13s 
C.  76,  78,  70  P.  1073  (construed);  138  C.  281,  284.  71  P.  44(» 
(referred  to);  139  C.  656,  658,  659,  660,  73  P.  449  (construed):  141 
C.  554,  556,  75  P.  185  (construed);  145  C.  555,  557,  79  P.  6  1 
(construed);  1  C.  A.  266,  269,  82  P.  85,  86  (construed):  1  C.  A. 
598.  599,  82  P.  699  (subd.  1 — what  notice  is  required):  4  C.  A. 
422,  424,  88  P.  374   (subd.  1 — applied). 

As  to  definition   of  unlawful,   see   8  W.   &  P.   7189. 

As  to  effect  of  notice  upon  riglit  of  landlord  to  re-enter,  or 
proceed  according  to  law,  to  recover  possession,  see  Kerr's  Cyc. 
C.  C.   §  790  and  note. 

As  to  first  and  last  days  in  computation  of  time  in  ijrocecdiiiKs 
to  dispossess  tenant  or  to  distrain  for  rent,  see  49  L..  193,  239,  240. 

As  to  liow  and  wlien  re-entry  is  to  be  made,  see  Kerr's  Cyc. 
C.  C.   §  791   and  note. 

As  to  liability  of  landlord  to  tenant  for  forcible  exi)ul.>iinii, 
after  termination   of  tenanc>',  see   IG   I.i.   798,    799. 

As  to  necessity  of  three  days'  notice  wliere  riglit  of  re-entry 
has  been  reserved,  see  Kerr's  Cyc.  C.  C.  P.  §  1162  and  note  |)ar.  ?,. 

As  to  parties  defendant,  see  Kerr's  Cyc.  C.  C.  P.  S1164  and 
note. 

As  to  showing  required  in  forcible  entry  or  detainer,  see 
Kerr's    Cyc.    C.    C.    P.    §1172    and    note. 

As  to  suits  for  property  which  may  be  brought  by  ur  against 
executors  and  administrators,  see  Kerr's  Cyc.  C.  C.  P.  S  1582  and 
note. 

As  to  tenancy  at  will  and  notice  lo  (luit,  see  Kerr's  Cyc.  C. 
C.  P.  §  1162  and  note  pars.  4-10. 

As  to  what  land  fiwner  may  do  to  take  possession  of  his  land, 
and  right  of  landlord  to  enter  after  termination  of  lease,  see 
09    A.    D.    754-756. 

As  to  wlien  title,  may  be  given  in  evidence  in  action  of 
forcible  entry  and   unlawful   detainer,  see   77   A.    U.    552-557. 

As  to  wlien  unlawful  detainer  can  l»e  maintained  by  "siu- 
cessor  in  estate"  of  landlord,  sic  Kerr's  t^yc.  C  ('.  P.  SI  161, 
note   par.    40. 
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As  to  when  unlawful  detainer  cannot  be  maintained  by  "suc- 
cessor in  estate"  of  landlord,  see  Kerr's  Cyc.  C.  C.  P.  S  1 1  (1 1 
and   note   par.    55. 

Action  for  unlawful  detainer  after  three  days'  notice. — See 
Kerr's  Cyc.  C.   C.   P.   §  1162  and  note  par.   6. 

Forcible  entry  defined. — See  Kerr's  Cyc.  C.  C.  P.  §  1159  and 
note. 

Tenancy  from  year  to  year,  how  created  and  how  terminated. 
—See  8  L.   221. 

Tliat  damages  in  actions  of  forcible  entry  or  unlawful  di-- 
tainer  may  be  trebled,  see  Kerr's  Cyc.  C.  C.   P.   §  1174  and   note. 

That  notice  is  not  necessary  before  action  for  possession  of 
real  property  leased,  with  right  of  re-entry,  see  Kerr's  Cyc  C. 
C.    §  793   and   note. 

That  questions  of  title  or  riylit  of  possession  cannot  lie  tried, 
see  Kerr's  Cyc.  C.  C.  P.   §  1172  aad  note  pars.   24,  26. 

That  tenancy  at  will  may  be  terminated  by  notice,  see  Kerr's 
Cyc.    C.    C.    §  789    and    note. 

When  title  may  be  given  in  evidence  in  actions  of  forcible 
entry,  and  unlawful   detainer.— See  77  A.  D.   552-557. 


§  1162.  SEKYICE  OF  NOTICE.  The  notices  required  by 
tlie  preceding  section  may  be  served,  either: 

1.  By  delivering  a  copy  to  the  teuaut  personally;  or, 

2.  [By  leaving  copy  with  person  of  suitable  age,  etc.,  when.] 

If  he  be  absent  from  liis  place  of  residence,  and  from  his 
usual  place  of  business,  by  leaving  a  copy  with  some  person 
of  suitable  age  and  discretion  at  either  place,  and  sending  a 
copy  through  the  mail  addressed  to  the  tenant  at  his  place 
of  residence;  or, 

3.  [By  affixing  copy  in  conspicuous  place  on  property, 
when.]  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  person 
there  residing,  if  such  person  can  be  found;  and  also  send- 
ing a  copy  through  the  mail  addressed  to  the  tenant  at  the 
place  where  the  property  is  situated.  Service  upon  a  sub- 
tenant may  be  made  in  the  same  manner. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code   Amdts.    1873-4,   p.   347. 
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See   Kerr's  Cyc.   C.   C.   P.   for   10  pars,   annotation. 

56  C.  ]28,  129  (referred  to);  63  C.  51,  52  (referred  to);  n:{  C. 
607,  611  (erroneously  cited  for  §1102);  66  C.  446,  447.  6  P.  84 
(construed);  70  C.  445,  446,  11  P.  763,  764  (construed);  33  P. 
447.  448;  105  C.  15,  19,  38  P.  510  (referred  to);  (C.  Oct.  15.  1R96). 
46  P.  917,  920  (referred  to):  53  P.  446,  448  (referred  to);  125  C. 
615,    617,   58  P.   204    (construed). 

As  to  necessity  of  service  of  notice  to  quit,  .see  8  A.  C.  731: 
9  PI.   &  Pr.   54:   23  Cent.   Dig-,  col.   1308,  §S  52-56. 

Ttiat  a  tenancy  at  will  may  be  tenninated  by  notice  in  man- 
ner proscribed  in  this  section,  see  Kerr's  Cyc.  f.  C  §  789  and 
note. 


§  1163.    JURISDICTIOX    OF    SUPERIOR    COURTS.      The 

superior  court  of  the  county  in  which  the  property,  or  some 
part  of  it,  is  situated,  shall  have  jurisdiction  of  proceedings 
under  this  chapter;  provided,  that  justices'  courts,  within 
their  respective  townships  or  cities,  or  cities  and  counties, 
shall  have  concurrent  jurisdiction  with  the  superior  courts 
in  cases  of  forcible  entry  and  detainer,  when  the  rental  value 
does  not  exceed  twenty-five  dollars  per  month  and  when  the 
whole  amount  of  damages  claimed  does  not  exceed  two  hun- 
dred dollars. 

History:  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  8;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187. 
act  held  unconstitutional,   see   history,   §  5   ante. 

See   Kerr's  Cyc.  C   C.   P.    for   5    pars,    annotation. 

130  C.   96,   98,   99,   62   P.    296    (construed). 

As  to  civil  jurisdiction  of  justices'  courts,  for  ;i  fine,  penallv  . 
or  forfeiture,  see  Kerr's  Cyc.  C.  C.  P.  S  112  and  note. 

As  to  concurrent  jurisdiction  of  justices'  courts  in  Miticins 
of  forcible  entry  and  detainer,  see  Kerr's  Cyc.  C.  < '.  I',  is  II :! 
sul)d.    1    and   note. 

§  1164.  PARTIES  DEFENDANT.  No  person  other  than 
the  tenant  of  the  premises  2nd  subtenant,  if  there  i)e  one,  in 
the  actual  oociiijatinn  of  tlie  ])renii.ses  when  the  cunipiaint  is 
filed,  need  be  made  parties  defendant  in  the  proceeding,  nor 
shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited  for 
the  nonjoinder  of  any  person  who  might  have  been  made  party 
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defendant,  but  when  it  appears  that  any  of  the  parties  served 
with  process,  or  appearing  in  the  proceeding,  are  guilty  of 
the  offense  charged,  judgment  must  be  rendered  against  him. 
In  case  a  defendant  has  become  a  subtenant  of  the  premises 
in  controversy,  after  the  service  of  the  notice  provided  for 
by  part  two  of  section  eleven  hundred  and  sixty-one  of  this 
code,  upon  the  tenant  of  the  premises,  the  fact  that  such 
notice  was  not  served  on  each  subtenant  shall  constitute  no 
defense  to  the  action.  In  case  a  married  woman  be  a  tenant, 
or  a  subtenant,  her  coverture  shall  constitute  no  defense; 
but  in  case  her  husband  be  not  joined,  or  unless  she  be  doing 
business  as  a  sole  trader,  an  execution  issued  upon  a  per- 
sonal judgment  against  her  can  only  be  enforced  against 
property  on  the  premises  at  the  commencement  of  the  action. 
All  persons  who  enter  the  premises  under  the  tenant,  after 
the  commencement  of  the  suit,  shall  be  bound  by  the  judg- 
ment, the  same  as  if  he  or  they  had  been  made  party  to  the 
action. 

History:  Enacted  March  11,  1S72;  amended  March  24.  1874, 
Code  Amdts.  1873-4,  p.  348;  March  14,  1885,  Stats,  and  Amdts. 
1884-5,  p.  129;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  187,  act  lield  unconstitutional,  see  history, 
§  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

122  C.  434,   436,  437,  55  P.  158    (miscited  for  §1464  post). 

As  to  parties — Generally,  see  9  PI.  &  Pr.  45-52;  23  Cent.  Dig-, 
col.    1328,    §§84-87;   also    ante    §1159,   note. 

Same — Plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  §  1161  and  note  pars. 
40,   55,  and  Kerr's  Cyc.  C.  C.  P.  §  1165,  note  pars.   1-7. 

§  1165.  PARTIES  GENERALLY.  Except  as  provided  in  the 
preceding  section  the  provisions  of  part  two  of  this  code, 
relating  to  parties  to  civil  actions,  are  applicable  to  this  pro- 
ceeding. 

History:      Enacted   Marcli    11,    1872. 

See    Kerr's   Cyc.    C.   C.    P.    far   S   pars,   annotation. 
As  to  parties — Generally,  see  ante  §  1164,   note. 
Same — Defendant,    see    Kerr's    Cyc.    C.    C.    P.    §  1161    and    note 
pars.    39,   43,    44,    54   and   §  1164   and   note. 
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As  to  parties  to  civil  actions  in  genera  I,  se<'  Kerr's  Cyc.  C. 
C.  P.  §§  367-390  and  notes. 

As  to  riglit  of  tenant  in  common  to  brinj?  action  of  forcil'l'- 
entry   and   detainer,   see   50   A.   S.   843-846. 


S  llfifi.  COMPLAINT.  [VERIFIC ATIOX.]  AVHE\  SI  .>!- 
M(>\S  MUST  BE  ISSUED.  The  plaintiff,  in  his  complaint, 
which  shall  be  verified,  must  set  forth  the  facts  on  which 
he  seeks  to  recover,  and  describe  the  premises  with  reason- 
able certainty,  and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  have  accompanied  the 
alleged  forcible  entry  or  forcible  or  unlawful  detainer,  and 
claim  dama,ges  therefor.  In  case  the  unlawful  detainer 
charged  is  after  default  in  the  payment  of  rent,  the  complaint 
must  state  the  amount  of  such  rent.  Upon  filing  the  complaint, 
a  summons  must  be  issued  thereon. 

History:  Enacted  Marcli  11,  1872;  amended  March  24.  1874. 
Code  Amdts.  1873-4,  p.  348:  March  9,  187S,  Code  Amdts.  I877-S. 
p.  107:  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  8: 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  187,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's 
Stats,   and  Amdts.    1906-7,   p.   479. 

See     Kerr's    Cyc.     C.     C.     P.     for     24     pars,    annotation. 

150  C.  289,  325,  88  P.  356,  8  L.  N.  S.  692  (summons,  when  re- 
turnable); 1  C.  A.  626,  627,  82  P.  974  (summons,  how  to  be 
returned). 

As  to  actions  for  recovery  of  real  property,  see  ante  §§  315-329 
and   notes;  also  ante  §  1159,  note. 

As  to  amendments,  and  enlarging  time  of  pleadings,  ami 
relieving  from  judgment,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  473 
;ind   note. 

As  to  amendments  of  coui-sc,  and  effect  of  dcmurrt-r,  .s.i- 
Kerr's  Cyc.   C.   C.   P.    §  472   and   note. 

As  to  parties  d»-fen(lant,  see  Kerr's  Cyc.  C.  C.  P.  S1161  and 
note. 

As  lu  p:iitics.  generally,  see  Kerr's  (^vc.  C.  C.  P.  Slltifi  .ind 
note. 

As  to  pleadings  in  civil  ;i(tli>iis,  see  Kerr's  (Jyc.  < '.  < '.  I'. 
*!§  420-476    and    notes. 

As    to    showing    reciuired    in    forcibb-    entr.\-    .md    detainer,    see 
Kerr's    Cyc.    C.    C.    P.    S  1172    and    note. 
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As  to  use  of  abbreviations  and  figures  in  court  proceedings, 
see   Kerr's  Cyc.   C.   C.   P.    §  186   and   note. 

As  to  verification  of  pleadings,  see  Kerr's  Cyc.  C.  C.  P.  §§  446- 
449    and    notes;    also    §  1175    and    note. 

As  to  what  causes  of  action  may  be  joined,  see  Kerr's  Cyc. 
C.   C.   P.    §  427   and   note. 

As  to  what  rules  of  practice  govern,  see  Kerr's  Cyc.  C.  C.  P. 
§  1177  and  note. 

As  to  when  objections  are  deemed  to  have  been  made,  see 
Kerr's    Cyc.    C.    C.    P.    §  434    and    note. 

Complaint,  what  to  contain. — See  Kerr's  Cyc.  C.  C.  P.  §  426 
and   note. 

Damages — as  to,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  1174  and 
note;    also    ante    §  1159,    note. 

Forcible  detainer  defined. — See  Kerr's  Cyc.  C.  C.  P.  §1160 
and  note. 

Forcible  entry  defined. — See  Kerr's  Cyc.  C.  C.  P.  §  1159  and 
note. 

Pleadings  and  proceedings  in  action  of  forcible  entry  and 
detainer. — See  8  L.  538;  9  PL  &  Pr.  57-64;  23  Cent.  Dig.  col. 
1243,    §§  105-133. 

Unlawful   detainer. — See   Kerr's  Cyc.   C.   C.   P.    §  1161   and   note. 

§  1167.  SUMMONS,  FORM  AND  SERVICE  OF.  The  sum- 
mons must  require  the  defendant  to  appear  and  answer  within 
three  days  after  the  service  of  the  summons  upon  him,  and 
must  notify  him  that  if  he  fails  to  so  appear  and  answer,  the 
plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.  In  all  other  respects  the  smiimoiis,  or  any  alias 
summons  in  such  proceedings,  must  be  issued  and  served  and 
returned  in  the  same  manner  as  summons  in  a  civil  action. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  349;  March  9.  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  8;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  188,  act  held  unconstitutional,  see 
history,  §  5  ante;  amendment  re-enacted  March  20,  1905,  Stats, 
and  Amdts.  1905,  p.  428;  amended  March  16,  1907,  Stats,  and 
Amdts.   1907,  p.    323,  Kerr's   Stats,   and   Amdts.    1906-7,   p.    479. 

See  Kerr's  Cyc.  C.  C.   P.   for   3   pars,   annotation. 

49  C.  273  (construed):  1  C.  A.  626,  627,  82  P.  974  (summons, 
how    to    be    served). 

Sununons — How  it^sued,  directed,  and  wliat  to  contain. — Sec 
Kerr's    Cyc.    C.    C.    P.    §  407    and    note. 

Same — How  served  and  returned. — See  Kerr's  Cyc.  C.  C.  P. 
i§  410-412    and    note. 
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S  1I<)S.  AKKEST.  If  the  complaint  presented  establishes, 
to  the  satisfaction  of  the  judge  or  justice,  fraud,  force,  or 
violence,  in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  ho  may  make  an  oider  for  the  arrest  of  the 
defendant. 

Hlstoo't  Enacted  Marcli  11,  1872;  amended  Marcli  9,  1880, 
Code  Amdts.   18S0   (C.  C.  P.  pt.),  p.  9. 

02  C.  .'iTO,  ;!71  (erron.-ou.sly  cited  fur  ^U^S),  28  P.  r)7<)  (cor- 
rect citation). 

As  to  arrest  and  bail,  in  st-nfral,  .sec  Kerr'.s  Cyc.  C  C.  }'. 
U  17S-.'J0  I    and    notes. 

S  IHJJ).  jri)(iMi:>T  FiY  DEFAULT.  If,  at  the  time  ap- 
pointed, the  defendant  do  not  appear  and  defend,  the  court 
must  enter  his  default  and  render  judgment  in  favor  of  the 
plaintiff  as  prayed  for  in  the  complaint. 

IliMtury:      Enacted   March    11,    1872. 

1   C.  A.  626,  628,  82  P.  974   (time  in  wliicli  to  answer — default  i. 
As  to  judgment  upon  failure  to  answer,  see  Kerr's  C>c.  i '.  ( ".  }*. 
S  585  and   note. 

§1170.  DEFENDANT  3IAY  AITEAH,  ETC.  On  or  before 
the  day  fixed  for  his  appearance,  the  defendant  may  api)ear 
and  answer  or  demur. 

IILslory:     Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.   P.   for  4  pars,  annotation. 

As     to    amendment    of    course,     and    effect     of    dcnuirr<  r.     > 
K'err's  Cyc.  C.  C.  P.  §  472  and  note. 

As  to  answer,  generally,  see  Kerr's  Cyc.  C  C  P.  S)37  and 
note. 

Same — Scope   of. — See  Kerr's  Cyc.  C.   C.   P.   §1172  and   note. 

Sam.e — Verification. — See   Kerr's  Cyc.   C.   C.   P.   §1175  and   note. 

As  to  appearance,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  101  I 
and  note. 

As  to  complaint,  and  what  it  must  cuntain.  see  K.ti-'s  Cvc 
C.  C.  P.  §  426  and  note. 

As  to  rules  of  practice,  see  Kerr's  C.vc.  C  C.  P.  S  1  1 77  and 
note. 

As  to  showing  required  in  forcilde  entry  or  detainer,  see 
Kerr's  Cyc.   C.   C.   P.   §1172   and    note. 
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As  to  verification  of  pl<?adiiigs,  see  Kerr's  Cyc.  C.  C.  P.  §  llT'i 
and  note. 

As  to  what  causes  of  actioji  nia>'  he  .ioined,  see  Kerr's  Cyc. 
C.  C.   P.   §  427  and  note. 

Defendant  appears,  wlnen. — See  Kerr's  Cy<'.  C.  C.  P.  §1014 
and  note. 

§  1171.  TRIAL  BY  JURY.  Whenever  an  issue  of  fact  is 
presented  by  the  pleadings,  it  must  be  tried  by  a  jury,  unless 
such  jury  be  waived  as  in  other  cases.  The  jury  shall  be 
formed  in  the  same  manner  as  other  trial  juries  in  the  court 
in  which  the  action  is  pending. 

Hi.>tory:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880  (C. 
C.    P.    pt.),    p.    9. 

As  to  formation  of  jury,  see  Kerr's  Cyc.  C.  C.  f.  §§  600-604 
and  note. 

As  to  trial  by  jury,  see  Kerr's  Cyc.  C.  C.  P.  §§  600-628  and 
notes. 

Same — Wlien  and  liow  waived. — See  Kerr's  Cyc.  C.  C.  P.  §  631 
and  note. 

As  to  trials  in  justices'  courts,  see  Kerr's  Cyc.  C.  C.  P.  SS  878- 
887   and  notes. 

Issue  of  fact,  liow  raised. — See  Kerr's  Cyc.  C.  C.  P.  §  590 
and   notes. 

§  1172.  SHOWING  REQUIRED  OF  PLAINTIFF  IN  FORC 
IBLE   ENTRY   OR   DETAINER.     OF  DEFENDANT.     On   the 

trial  of  any  proceeding  for  any  forcible  entry  or  forcible  de- 
tainer, the  plaintiff  shall  only  be  required  to  show,  in  addition 
to  the  forcible  entry  or  forcible  detainer  complained  of,  that 
he  was  peaceably  in  the  actual  possession  at  the  time  of  the 
forcible  entr.v,  or  was  entitled  to  the  possession  at  the  time  of 
the  forcible  detainer.  The  defendant  may  show  in  his 
defense,  that  he  or  his  ancestors,  or  those  whose  interest  in 
such  premises  he  claims,  have  been  in  the  quiet  possession 
thereof  for  the  space  of  one  whole  year  together  next  before 
the  commencement  of  the  proceedings,  and  that  his  interest 
therein  is  not  then  ended  or  determined;  and  such  showing  is 
a  bar  to  the  proceedings. 

History:      Enacted   March    11,    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  86  pars,  annotation. 

60  C.  569,  573,  574  (referred  to);  67  C.  451,  452,  8  P.  2  (applied). 
60  C.  562,  563,  11  P.  339,  340  (construed);  77  C.  253,  256,  19  P. 
419.  420  (cited);  107  C.  298,  302,  40  P.  422  (referred  to);  114  C. 
346,  348,  349,  46  P.  80  (construed);  125  C.  264,  265,  57  P.  998 
(cited);  138  C.  415,  421,  71  P.  447  (construed);  149  C.  278.  283. 
86  P.  715   (construed  and  applied). 

As  to  amendments,  and  enlarging  time  to  plead,  and  reliev- 
ing-   from    judgments,    see    Kerr's   Cyc.    C.    C.    P.    §  473    and    note. 

As  to  amendments  of  course,  and  effect  of  demurrer,  see 
J-Cerr's    Cyc.    C.    C.    P.    §  472    and    note. 

As  to  concurrent  jurisdiction  of  justices'  courts  in  actions 
(if  forcible  entry  and  detainer,  see  Kerr's  Cyc.  C.  C.  P.  §§li;{. 
1 1  63  and  notes. 

As  to  form  of  civil  action,  see  Kerr's  Cyc.  C.  C.  P.  §§  307-309 
and  notes. 

As  to  parties  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.   1165  and  note. 

As  to  requisites  of  motion  to  postpone  a  trial  for  absence 
of  testimony,  see  Kerr's  Cyc.  C.  C.  P.  §  595  and  note. 

As  to  rules  of  practice,  see  Kerr's  Cyc.  C.  C.  P.  §  1177  and 
note. 

AS  to  summary  proceedings  in  forcible  entry  and  detainer, 
see   30  L.   129-134. 

As  to  time  of  conunencing  actions  for  recovery  of  real  estate, 
see   Kerr's   Cyc.   C.   C.    P.    jiSSl  5-329   and    notes. 

As  to  wlien  defendant  may  appear,  and  answer  or  demur,  see 
Kerr's  Cyc.  C.  C.  P.   §  1170  and   note. 

As  to  when  title  may  be  given  in  evidence  in  actions  of 
forcible    entry    and    detainer,    see    77    A.    D.    552-557. 

Sheriff  as  defendant.— See  'Kerr's  Cyc.  C.  C.  P.  §  IIOI  anil 
note   par.    2. 

That  actual,  pei'soiuil  presence  on  land  need  not  be  proved, 
see   Kerr's  Cyc.  C.   C.   P.   §  1160   and  note  par.   5. 

Tliat  tenants  in  common,  etc.,  may  sever  in  Ijringing  or  de- 
fending action,   see   Kerr's   C'yc.   C.   C    P.    S  384   and    note. 

That  title  is  not  involved,  see  Kerr's  Cyc.  C.  C.  P.  S  1161  and 
note  par.   .^>1. 

Unlawful  iletMincr  defined.— See  Kerr's  Cye.  C.  C.  P.  S116I 
and    note. 


S  1 1 73.     ( '  OM  V  L  A I N  T   H I  ST   B  E   A  M  K  M)  E  I>   IN   ( "  E  K  T  A I  \ 

CASES.  Wlieii,  upon  the  trial  of  any  proceeding  iindiT  this 
chapter,  it  appears  from  the  evidence  that  the  defendant  has 
been  guilty  of  either  a  forcible  entry  or  a  forcible  or  unlawful 
detainer,  and  other  than  the  offense  charged  in  the  coMii)laint, 
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the  judge  must  order  that  such  complaint  be  forthwith 
amended  to  conform  to  such  proofs;  such  amendment  must 
be  made  without  any  imposition  of  terms.  Jio  continuance 
shall  be  permitted  upon  account  of  such  amendment  unless 
the  defendant,  by  affidavit  filed,  shows  to  the  satisfaction  of 
the  court  good  cause  therefor. 

History:  Enacted  March  11,  1872;  amended  March  12,  1885, 
Stats,   and   Amdts.    1884-5,   p.   102. 

See   Kerr's   Cyc.    C.    C.   P.    for    4    pars,    annotation. 

125    C.    563,    566,    58    P.    130    (referred    to). 

As  to  continuance,  g:enerally,  see  Kerr's  Cyc.  C.  C.  P.  §  r)9."i 
and    note. 

As  to  fixing  amount  of  damages,  see  Kerr's  Cyc.  C.  G.  P. 
§  1174  and  note. 

§1174.  VERDICT  AND  JUDGMENT.  [WHAT  SHALL 
DECLAEE.]  If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,  the  finding  of  the  court 
be  in  favor  of  the  plaintiff  and  against  the  defendant  judg- 
ment shall  be  entered  for  the  restitution  of  the  premises;  and 
if  the  proceedings  be  for  an  unlawful  detainer  after  neglect, 
or  failure  to  perform  the  conditions  or  covenants  of  the 
lease  or  agreement  under  which  the  property  is  held,  or  after 
default  in  the  payment  of  rent,  the  judgment  shall  also  declare 
the  forfeiture  of  such  lease  or  agreement. 

[Assessment  of  damages.]  The  jury  or  the  court,  if  the 
proceeding  be  tried  without  a  jury,  shall  also  assess  the 
damages  occasioned  to  the  plaintiff  by  any  forcible  entry,  or 
by  any  forcible  or  unlawful  detainer,  alleged  in  the  com- 
plaint and  proved  on  the  trial,  and  find  the  amount  of  any 
rent  due,  if  the  alleged  unlawful  detainer  be  after  default 
in  the  payment  of  rent.  Judgment  against  the  defendant 
guilty  of  the  forcible  entry,  or  forcible  or  unlawful  detainer 
may  be  entered  in  the  discretion  of  the  court  either  for  the 
amount  of  the  damages  and  rent  found  due,  or  for  three  times 
the  amount  so  found. 

[Execution.]  When  the  proceeding  is  for  an  unlawful  de- 
tainer  after   default   in   the   payment  of  rent,   and   the   lease 
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or  agreement  under  which  the  rent  is  paj-able  has  not  by  its 
terms  expired,  execution  upon  the  judgment  shall  not  be 
issued  until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  any  other  party  interested 
in  its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amount  found  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for  the 
unlawful  detainer,  and  the  costs  of  the  proceedings,  and  there- 
upon the  judgment  shall  be  satisfied  and  the  tenant  be  re- 
stored to  his  estate; 

[Satisfaction  of  jndsnicnt]  but  if  payment  as  here  provided 
be  not  made  within  the  five  days,  the  judgment  may  be  en- 
forced for  its  full  amount,  and  for  the  possession  of  the 
premises.  In  all  other  cases  the  judgment  may  be  enforced 
immediately. 

[In  effect,  when.]  Sec.  2.  This  act  shall  take  effect  and  be 
in  force  on  and  after  its  passage. 

HLstory:  Enacted  March  11,  1872;  amended  Marcli  24,  1874. 
Code  Amdts.  1873-4,  p.  349;  amended  February  23,  1907,  Stats, 
and   Amdts.   1907,  p.   55,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   480. 

See    Kerr's   Cyc.   O.   C.   P.    for   31   pars,   annotation. 

.^i7  C.  189.  191,  192  (construed);  90  C.  500,  .SOI,  27  P.  372  (rc- 
lerred  to):  91  C.  .',93,  598,  28  P.  45  (referred  to);  33  P.  447,  449 
(referred  to);  125  C.  563,  566,  58  P.  130  (construed  with  §§3335. 
:I344.  3345  Civ.  Code);  138  C.  281,  283,  71  P.  440  (cited);  139  C. 
140,  142.  143,  72  P.  922  (construed);  141  C.  619,  623,  75  P.  332. 
:!33  (cited);  1  C.  A.  2Gfi,  270.  82  P.  85,  87  (applied);  2  C.  A.  622. 
(>23.  84  P.  274  (applied — what  stipulation  slunild  be  disre- 
Kardeil). 

As  to  relief  against  forfeiture,  see  post  §  1179. 

As  to  rules  of  practice,  see  Kerr's  Cyc.  C.  C.  P.  §1177  jiikI 
note. 

As  to  what  relief  is  to  be  awarded  to  plaiiitilT.  in  peneral, 
see  Kerr's  Oyc.  C.  C.    P.  S  580  and  note. 

C<implaiiit.  ^\■ll;^t  to  contain. — See  Keri-'s  Cyc.  C.  C.  >'.  M2i> 
:uid   note. 

Forcible  detaini'i-  defined. — Se.-  Kerr's  Cyc.  ('.  ('.  P.  SllUO 
and   note. 

Forcible  enlr.\  di-lined. — See  Kerr's  Cyc.  C.  C.  P.  §1159  and 
note. 
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Tliat  damages  in  actions  of  forcible  entry  and  detainer  nmy 
be   trebled,  see  'Kerr's  Cyc.  C.   C.   P.   S  735  and   note. 

Tliat  tenant  wilfully  holding  over  must  pay  landlord  treble 
rent,   see   Kerr's  Cyc.  C.   C.   §  3345  and  note. 

Unlawful  detainer  defined. — See  Kerr's  Cyc.  C.  C.  P.  §1161 
and  note. 


§  1175.    VERIFICATION   OF   COMPLAINT   AND   ANSWER 

(repealed). 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  188,  act 
held  unconstitutional,  see  history,  §  5  ante;  repealed  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  323,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  480.  Section  446  ante,  as  amended,  provides  when 
answer  shall  be  verified;  section  1166  ante,  as  amended,  pro- 
vides for  verification  of  complaint  in  forcible  entry  and  de- 
tainer. 

See    Kerr's   Cyc.    C.    C.   P.    for    2    pars,    annotation. 
59  C.  480,  481   (referred  to):  60  C.  372,  375   (construed). 
As  to  verification   of  pleadings,  see   Kerr's  Cyc.   C.   C.   P.    S  4  46 
and  note. 


§  1176.  EFFECT  OF  AN  APPEAL  UPON  THE  JUDGMENT. 

An  appeal  taken  by  the  defendant  shall  not  stay  proceedings 
upon  the  judgment  unless  the  judge  or  justice  before  whom 
the  same  was  rendered  so  directs. 

History:  Enacted  March  11,  1872;  amended  March  9,  1880, 
Code    Amdts.    1880    (C.    C.    P.    pt.),    p.    9. 

See   Kerr's   Cyc.   C.   C.   P.   for   10   pars,  annotation. 

71  C.  535,  536,  12  P.  515,  516  (construed);  73  C.  639.  641,  15 
P.  362  (construed);  81  C.  222,  227,  15  A.  S.  50,  22  P.  594,  596  (con- 
strued); 135  C.  660,  661,  662,  67  P.  1048  (construed);  139  C.  140. 
141,  143,  72  P.  922  (construed  on  application  for  a  supersedeas); 
151  C.  96,  97,  90  P.  187  (there  can  be  no  stay  on  appeal  from 
a  .itidgm.ent  of  restitution  in  an  action  of  unlawful  detainer 
unless  the  trial  judge  so  directs). 

As  to  stay  of  proceedings,  si^e  Ki-ri''s  Cyi-.  C  C.  P.  S  946 
and  note. 

As  to  undertaking  in  cases  not  otlierwi.se  specified,  see  Kerr's 
Cyc.   C.   C.  P.   §  949  and  note. 
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§  1177.  KULES  OF  I'KACTK'E.  Except  as  otherwise  pro- 
vided in  this  chapter  the  provisions  of  part  two  of  this  code 
are  applicable  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  chapter. 

IliMlftry:      Knafted   March    11,    187J. 

See  Kerr's  Cyc.  C.   c   P.  for  6   pars,  annotation. 

91   O.    593,    598,    28   P.    45    (construed). 

As  to  new  trials,  see  Kerr's  Cyc.  C.  C.  P.  §§  656-663  and  notes. 

For  part    11. — See  Kerr's  Cyc.  C.  C.   P.   SS  307-1059  and   notes. 

Pleading's  in  justice's  court  must  be  verified  unless  otherwise 
liiovid.-d  liy  tliis  title. — See  Kerr's  Cyc.  r.  C.  P.  Ssr.l  siil.d.  :! 
and    hciti'. 

S  1178.     APPEALS,  HOW  TAKEN,  ETC.    Provisions  of  part 
two  of  this  code,   relative  to  new  trials  and  appeals,  e.\cept 
in  so  far  as  they  are  inconsistent  with  the  provisions  of  this 
chapter,  apply  to  the  proceedings  mentioned  in  this  chapter. 
History:      Enacted   Marcli    11,    1872. 

See  Kerr's  Cyc.   C.   C.   P.  for  6   pars,   annotation. 
As  to  findingrs,  see  Kerr's  Cyc.  C.  C.  P.  §  1177  and  note  pars.  2-5. 
As  to  new  trials,  see  Kerr's  Cyc.  C.  C.  P.   §S  656-663  and  notes. 
As  to  wlio  may  appeal,  see  Kerr's  Cyc.  C.  C.  P.  S  936  an<l  note. 

S  1179.     RELIEF  Ai^AlNST  FOHFEITIKE  OF  LEASE.    The 

court  may  relieve  a  tenant  against  u  forfeiture  of  a  lease, 
and  restore  him  to  his  former  estate,  in  case  of  hardship, 
where  application  for  such  relief  is  made  within  thirty  days 
after  the  forfeiture  is  declared  by  the  judgment  of  the  court, 
as  provided  in  section  one  thousand  one  hundred  and  seventy- 
four. 

[.Vpiilicalioii — Ky  whom  may  he  made.]  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth  the 
facts  upon  which  the  relief  is  sought,  and  be  verified  by  the 
api)licant. 

Notice  of  the  appliciition.  with  a  coi)y  of  the  ijetition,  must 
he  served  on  the  plaintiff  in  the  judgment,  who  may  appear 
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and  contest  the  application.  In  no  case  shall  the  application 
be  granted  except  on  condition  that  full  payment  of  rent  due, 
or  full  performance  of  conditions  or  covenants  stipulated,  so 
far  as  the  same  is  practicable,  be  made. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  350; 
amended  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  9; 
repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  188,  act  held  unconstitutional,  see  history, 
§  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for   2  pars,  annotation. 
139  C.  656,  663,   73   P.   449,  450    (construed). 


TITLE  IV. 

OF  THE  ENFORCEMENT  OF  LIENS. 

Chapter  I.     Liens  in  General,   §  1180. 

II.     Liens  of  Mechanics  and  Others  upon  Real  Property, 
§§ 1183-1203a. 

III.  Certain     Liens     for     Salaries     and     Wages,     S§  1204- 

1208[a]. 

IV.  Certain  Liens  upon  Animals,   §1208. 


CHAPTER    I. 

LIENS  IN  GENERAL. 

§  1180.     Definition    of    lien. 

§  1180.  DEFINITION  OF  LIEN.  A  lien  is  a  charge  imposed 
upon  specific  property,  by  which  it  is  made  security  for  the 
performance  of  an  act. 

History:      Enacted   March    11,    1872. 

See   Kerr's   Cyc.   C.   C.    P.   for    5    pars,   annotation. 

71  C.  72.  73,  12  P.  43  (cited);  115  C.  170,  179,  46  P.  923  (cited 
ill  dis.  op.):  134  C.  128,  131,  66  P.  178  (cited):  149  C.  316.  32i). 
321,   86   P.   70G    (construed  and  applied   witli    S1475). 
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As    to    Hens — Definition    of,    see    Korr's    Cyc.    C.    C.    §  2872    and 

note;   5  W.   &  P.   4144. 

Same — Priority   of. — See   Kerr's   Cyc.   C.   C.   §  2897   and    tiotc 
As    to   Hen    of   tax    when    action    to    enforce   barred    by    statute 

of  limitations,  sec  Kerr's  Cyc.  Pol.  C.   §§3716-3718  and   note. 


CHAPTER    II. 

MENS    OF    MECHANICS    AND    OTHEPvS    UPON    REAL    PROP- 
ERTY. 

§  1183.  Mechanics'  lien  upon  property  on  wliich  they  have  be- 
stowed labor. 

§  1 183'/^.  Building'  contract.s,  what  provisions  must  contain. 
[Repealed.] 

Sn83a.  Same.  Lien  for  power  supplied  by  means  of  team, 
wagon,   etc. 

§1184.     Contract   price   payable   In    instalments. 

§  1185.     What  interest  in  the  land  subject  to  the  lien. 

§  1186.     Effect  of  liens. 

§  1187.     Claim   of  lien  to  be  filed  in  recorder's  office. 

§  1188.  Liens  upon  two  or  more  pieces  of  property.  Amovint 
due  from  each  to  be  designated. 

§  1189.     Claim  to  be  recorded.     Fees  of  recorder. 

§1190.     Time  of   continuance   of   lien. 

§  1191.     Lien  upon  lot  for  improving'. 

§  1191a.  Same.      For   connecting   house   with    sewer,  when. 

§  1192.     At  instance  of  owner,  what  held  to  be  constructed. 

§  1193.     Contractor;   liens   for   claims   against. 

§  1194.     Court  to  declare  order  of  liens. 

S  1195.     Any  number  of  lienholders  may  join   in  action. 

§  1196.     Attachment,   etc.,  against  materials. 

§1197.  Lien  does  not  impair  right  to  proceed  for  recovery  of 
the  debt. 

§1198.     Rules  of  practice. 

§  1199.     New  trials  and  appeals. 

§  1200.     Where  contractor  falls  to  perform  contract. 

§  1201.     Written  consent  to   waive  claims. 

§  1202.     What  forfeits  liens. 

§  1203.     Bond  of  contractor  to  be  filed. 

§  1203a.   Mistakes  ni-  errors   in   statement   not  to  invalidate. 

S  1183.  MErHAM(  S'  LIE>  UPON  PROPKKTY  ON  WHICH 
THKY  HAVE  BESTOWED  LABOK.  [1]  Mechanics,  [2]  mato- 
rialmen,  [3]  contractors,  [4]  .subcontractors,  [5]  artisans,  [6] 
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architects,  [7]  machinists,  [8]  builders,  [9]  miners,  and  [10] 
all  persons  and  laborers  of  every  class  [a]  performing  labor 
upon  or  [b]  furnishing  materials  to  be  used  in  the  [i]  con- 
struction, [ii]  alteration,  [iii]  addition  to,  or  [h]  repair,  either 
in  whole  or  in  part,  of  any  building,  wharf,  bridge,  ditch, 
flume,  aqueduct,  well,  tunnel,  fence,  machinery,  railroad, 
wagon  road,  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor  or  furnished 
materials,  for  the  value  of  such  labor  done  and  materials 
furnished,  whether  at  the  instance  of  the  owner,  or  of  any 
other  person  acting  by  his  authority  or  under  him,  as  con- 
tractor or  otherwise;  and  [11]  any  person  who  performs  labor 
in  any  mining  claim  or  claims,  or  in  or  upon  any  real  prop- 
erty worked  as  a  mine,  either  [a]  in  the  development  thereof 
or  [>»]  in  working  thereon  by  the  subtractive  process,  has  a 
lien  upon  the  same,  and  the  works  owned  and  used  by  the 
owners  for  reducing  the  ores  from  such  mining  claim  or 
claims,  or  real  property  so  worked  as  a  mine,  for  the  work 
or  labor  done  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of 
such  mining  claim  or  claims  or  real  property  worked  as  a 
mine  or  of  the  building,  or  other  improvement,  or  his  agent; 

[Who  are  agrents  of  owner]  and  every  [1]  contractor,  [2] 
subcontractor.  [3]  architect,  [4]  builder,  or  [5]  other  person 
[a]  having  charge  Li]  of  any  mining,  or  [ii]  work  and  labor 
performed  in  and  about  such  mining  claim  or  claims,  or  real 
property  worked  as  a  mine,  or  [b]  the  [i]  construction,  [ii] 
alteration,  [iii]  addition  to,  or  [ir]  repair,  either  in  whole  or 
in  part  of  any  building  or  other  improvement  as  aforesaid,  or 
of  such  mining  claim  or  claims,  either  as  lessee  or  under  a 
working  bond  or  contract  thereon,  with  the  privilege  of  pur- 
chase, or  otherwise,  shall  be  held  to  be  the  agent  of  the  owner 
for  the  purposes  of  this  chapter. 

In  case  of  a  contract  for  the  work  between  the  reputed  owner 
and  his  contractor,  the  liens  shall  extend  to  the  entire  contract 
price,  and  such  contract  shall  operate  as  a  lien  in  favor  of  all 
persons,  except  the  contractor,  to  the  extent  of  the  whole  con- 
tract price,  and  after  all  such  liens  are  satisfied,  then  as  a 
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lien   for  any    balance    of   the   contract   price   in   favor   of   the 
contractor. 

All  such  contracts  shall  be  iu  writing  when  the  amount 
agreed  to  be  paid  thereunder  exceeds  one  thousand  dollars,  and 
shall  be  subscribed  by  the  parties  thereto;  and  the  said  con- 
tract, or  a  memorandum  thereof,  setting  forth  [1]  the  names 
of  all  the  parties  to  the  contract,  [2]  a  descrii)tion  of  the  prop- 
erty to  be  affected  thereby,  [3]  together  with  a  statement  of  the 
general  character  of  the  work  to  be  done,  [4]  the  total  amount 
to  be  paid  thereunder,  and  [5]  the  amounts  of  all  partial  pay- 
ments, together  with  [6]  the  times  when  such  payments  shall 
be  due  and  payable,  shall,  before  the  work  is  commenced,  be 
filed  in  the  office  of  the  county  recorder  of  the  county,  or 
city  and  county,  where  the  property  is  situated,  who  shall 
receive  one  dollar  for  such  filing;  otherwise,  they  shall  be 
wholly  void,  and  no  recovery  shall  be  had  thereon  by  either 
party  thereto; 

[]\raterial  furnished  and  work  done  by  other  persons  than 
contractor]  and  in  such  case,  [1]  the  labor  done  and  [2]  mate- 
rials furnished  by  ^11  persons  aforesaid.  [3]  except  the  con- 
tractor, shall  be  deemed  to  have  been  done  and  furnished  at 
the  personal  instance  of  the  owner,  and  they  shall  have  a  lien 
for  the  value  thereof. 

History:  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdt.s.  1873-4,  p.  409;  April  1.5.  1S80.  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  63;  March  18,  1885,  Stats,  and  Amdts.  1884-5, 
p.  143:  March  15.  1887;  Stats,  and  Amdts.  1886-7,  p.  152;  April  1, 
1899.  Stats,  and  Amdts.  1899,  p.  34:  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  188.  act  held  uncon- 
stitutional, see  history.  §  5  ante;  amendment  re-enacted  March 
5,    1903,   Stats,   and   Amdts.   1903,   p.    85.. 

See   Kerr's  Cyc.  C.  C.   P.  for   149  pars,   annotation. 

54  C.  218,  220  (citation  of  chapter  generally  on  question  of 
agency  of  one  party  for  another);  54  C.  333,  336  (cited  with 
5  1192):  55  C.  159.  163  (construed  with  S1192);  55  C.  389.  392 
(construed  with  other  sections);  56  C.  307,  309,  38  A.  H.  54  (con- 
strued); 61  C.  349,  353,  354  (construed  with  other  sections): 
66  C.  193,  196,  197,  5  P.  85,  87.  90  (construed  with  5  1185);  66 
C.  291,  292,  5  P.  352  (lien  upon  "mining-  claim");  68  C.  262.  266, 
4    P.    149    (citation    of    chapter    generally    in    di'terminiiig'    suf- 
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ficiency  of  complaint);  70  C.  125,  126,  11  P.  601  (chapter  on 
liens  of  mechanics  referred  to);  70  C.  187.  189,  11  P.  607  (con- 
strued with  §n240,  1241  Civil  Code);  70  C.  220,  221,  11  P.  647, 
648  (construed  with  §1197);  74  C.  625,  626,  627,  16  P.  516,  517 
(construed);  75  C.  205,  212,  16  P.  890,  894  (construed);  76  C. 
434,  436,  18  P.  412  (construed);  78  C.  193,  196,  197,  201,  20  P. 
419,  421,  423  (construed  and  applied);  80  C.  275.  27.S.  22  P.  231 
(construed  with  other  sections);  80  C.  510,  512,  22  P.  217,  21 S 
(construed);  81  C.  170,  171,  173,  175,  22  P.  509,  510,  511,  6  L.  588 
(construed);  81  C.  641,  643,  644,  645,  22  P.  860,  861  (case  of  void 
contract);  82  C.  42,  43,  44,  45,  22  P.  932,  933  (lien  on  fixtures — 
contract  in  writing  not  required  when);  82  C.  144,  149,  150,  23  P. 
139,  141  (construed  and  applied);  83  C.  368,  372,  373,  23  P.  389, 
390  (construed);  86  C.  22,  24,  26,  24  P.  814,  815,  816  (construed 
with  §  1184;  87  C.  589,  591,  593,  594,  25  P.  747,  748  (construed 
with  S1184);  88  C.  20.  22.  25  P.  976  (construed);  88  C.  36,  42,  23 
P.  200,  201,  25  P.  1101  (construed);  89  C.  110,  112,  23  A.  S.  451. 
26  P.  646  (construed  and  applied);  90  C.  574,  578,  27  P.  431,  432 
(construed);  90  C.  590,  599,  600,  601,  602,  26  P.  767,  769,  27  P. 
426  (construed  and  applied);  91  C.  136,  138,  139,  27  P.  594,  595 
(construed  with  §1184);  91  C.  234,  236,  237,  27  P.  662,  663 
(construed);  91  C.  560,  561,  27  P.  859  (construed  with  §1184): 
<)•-'  C.  235,  237,  28  P.  285  (construed  with  other  sections);  94  C. 
205,  207,  208,  29  P.  633  (construed);  94  C.  229,  234,  236,  29  P.  629 
(construed);  94  C.  558,  560,  29  P.  1111  (construed);  95  C.  390,  393, 
394,  395,  30  P.  564  (construed  and  applied);  96  C.  251,  257,  31  P. 
109  (construed  as  not  applying);  96  C.  441,  442,  31  P.  457  (con- 
strued); 97  C.  184,  188,  31  P.  893  (construed  with  §1184);  31  P. 
1128  (cited  with  §1187);  97  C.  10,  11,  31  P.  1117  (construed): 
97  C.  254,  257,  33  A.  S.  168,  32  P.  169  (construed  with  §1187): 
97  C.  263,  266,  32  P.  172  (construed);  97  C.  644,  645,  646,  32  P.  801 
(construed);  98  C.  149,  152,  154,  32  P.  974  (construed):  99  C. 
316,  319,  33  P.  913  (construed);  99  C.  452,  453,  454,  34  P.  106 
(construed);  34  P.  92,  94  (construed  with  other  sections);  102 
C.  134,  139,  140,  141,  142,  34  P.  702,  36  P.  388  (construed);  104 
C.  30,  31,  37  P.  775  (construed);  104  C.  506,  507,  38  P.  897  (con- 
strued); 107  C.  55,  60,  64,  40  P.  4.5  (construed  with  §1184); 
107  C.  622,  623,  40  P.  1018  (construed);  109  C.  547,  549,  551,  42 
P.  450  (construed  with  other  sections);  110  C.  164,  168,  52  A.  S. 
75.  42  P.  566  (construed  with  §1187);  110  C.  506,  510,  42  P.  986 
(construed  with  other  sections);  111  C.  286,  293,  43  P.  896  (con- 
strued); 112  C.  288,  291,  44  P.  568  (construed  with  §1184);  49 
P.  195  (construed);  45  P.  255,  257  (construed);  113  C.  119,  123, 
45  P.  259  (construed);  114  C.  491,  492,  55  A.  S.  83,  46  P.  610 
(construed);  115  C.  339,  342,  343,  47  P.  109,  110  (construed  and 
applied);  115  C.  657,  661,  47  P.  681  (construed);  48  P.  331  (con- 
strued);   117    C.    212,    214,    59    A.    S.    174,    48    P.    1097     (construed 
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with  §1191);  117  C.  469,  472,  49  P.  585  (construed  and  applied); 
117  C.  669,  671,  49  P.  840  (construed);  117  C.  695,  699,  49  P. 
1043  (cited);  118  C.  148,  154,  50  P.  378  (construed);  120  C.  94. 
!)5.  96,  65  A.  S.  158,  52  P.  136  (construed);  120  C.  182,  184,  65 
A.  S.  117.  52  P.  304  (construed  and  applied);  120  C.  282,  285,  52 
P.  .T^.-j  (construed  with  §1185);  120  C.  455,  456,  457,  52  P.  728 
(construed);  121  C.  153,  155,  53  P.  637  (construed  and  applied); 
122  C.  79,  81,  54  P.  533  (construed  with  §1184);  123  C.  532,  533. 
56  P.  449,  450  (cited  with  §1193);  124  C.  24.  28,  56  P.  610  (con- 
strued); 126  C.  9,  13,  14,  58  P.  312  (construed);  126  C.  565,  567, 
58  P.  1061  (construed);  127  C.  4,  10,  78  A.  S.  17,  59  P.  304,  47  I.. 
338  (construed  witli  act  March  29,  1897,  S£ats.  1897  p.  231);  127 
(\  24.  25,  59  P.  208  (construed);  127  C.  40.  41,  43.  44,  59  P.  19S 
(construed  and  applied);  127  C.  327,  328,  59  P.  785  (construed 
and  applied  with  §1195);  128  C.  145,  147,  60  P.  775  (cited  with 
§1203);  128  C.  329,  330,  60  P.  846  (construed  and  applied);  128 
C.  362,  366,  60  P.  925,  926  (construed  and  applied):  129  C.  62,  65. 
61  P.  664  (construed);  129  C.  390,  394,  395.  62  P.  41  (construed 
and  applied);  131  C.  132,  144.  61  P.  273,  274,  63  P.  182,  622  (con- 
strued); 132  C.  490,  495,  64  P.  850  (cited  with  other  sections); 
133  C.  114,  118,  65  P.  329  (cited  with  §1191);  133  C.  170,  172, 
173,  174,  177,  65  P.  391  (construed);  133  C.  285,  286,  288,  65 
P.  578  (construed);  136  C.  122,  125,  89  A.  S.  116,  68  P.  481,  57  L. 
726  (construed);  138  C.  328,  333,  71  P.  346,  617  (cited  in  dis. 
op);  138  C.  427,  430.  71  P.  502  (construed  with  §1184);  138  C.  613. 
614,  616,  72  P.  146  (construed  and  applied);  139  C.  379,  380,  73 
P.  150  (construed);  140  C.  500,  504,  74  P.  41,  42  (construed  and 
applied);  141  C.  30,  32,  74  P.  357  (construed  and  applied);  142 
C.  239,  242,  75  P.  843  (construed);  144  C.  97,  99,  102,  77  P.  762 
(construed);  146  C.  686,  688,  81  P.  30  (construed  with  §1185): 
147  C.  490,  492.  82  P.  51  (construed):  148  C.  41,  42,  113  A.  S. 
189,  82  P.  367  (referred  to);  148  C.  577,  579,  580,  582,  113  A.  S. 
308,  84  P.  47  (construed  with  §§  1185,  1187  as  giving  laborers 
developing  oil  on  80-acre  tract  lien  on  whole  tract);  148  C. 
700,  702,  704,  113  A.  S.  344,  84  P.  758  (two  distinct  classes  of 
liens  allowed — construed  with  §  1192  as  to  lien  for  "mining" 
work);  148  C.  729,  735,  84  P.  200  (construed  and  applied);  153 
C.  230,  232,  94  P.  877  (letting  horses  at  a  stipulated  price  does 
not  "bestow  labor"  on  work  so  as  to  entitle  one  to  a  lien); 
84  P.  45  (as  amended  by  Stats.  1899  p.  34,  construed  with  §  1185 
post  as  applying  to  mines  of  ore  and  not  to  oil  wells):  5  C.  A. 
754,  757,  91  P.  262  (applied — contract  in  violation  of  section 
void);  6  C.  A.  602,  605,  92  P.  744  (owner  is  not  personally 
answerable  for  materials  furnished  to  contractor,  in  case  of 
a  contract  which  is  void  because  not  recorded);  6  C.  A.  641.  645. 
92  P.  1046  (no  lien  for  services  of  watchman  of  Idle  mine — lien 
exists    only    for    development     work,     or    "subtractive    process" 
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work);  7  C.  A.  460,  462,  94  P.  775  (notice  by  material  man,  em- 
ployed by  subcontractor,  to  owner). 

As  to  bond  given  by  contractor  for  construction  of  school- 
liuiise  Ijinding-  upon  such  contractor  although  not  within  letter 
ot   this  section,  see  Kerr's  Cyc.  C.  C.  P.   §  1203  and  note  par.   10. 

As  to  exception  in  favor  of  contractor,  as  to  payment  for 
work  otherwise  than  in  money,  see  Kerr's  Cyc.  C.  C.  P.  §  1184 
and  note  par.  44. 

As  to  fixtures  to  mine  see  Kerr's  Cyc.  C.  C.   §  661  and  note. 

As  to  grading  and  other  improvements  of  land  done  inde- 
pendently of  and  not  as  necessary  part  of  the  contract,  see 
Kerr's    Cyc.    G.    C.    K     §  1191    and    note. 

As  to  homestead,  liable  to  forced  sale  for  mechanics',  con- 
tractors', and  others'  liens,  see  Kerr's  Cyc.  C.  C.  §§  1240,  1241 
and  notes. 

As  to  lien  upon  vessels  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  813 
and  note. 

As  to  liquidated  damages  and  penalty  for  failure  of  non- 
completion,  see  Kerr's  Cyc.  C.  C.   §  1671   and  note. 

As  to  materialman,  as  such,  not  original  contractor,  see  Kerr's 
Cyc.  C.  C.  P.   §  1187  and  note  par.   44. 

As  to  oil  well  being  included  in  term  "'mining  claim,"  see 
Kerr's  Cyc.  C.  C.  P.  §  1183,  note  par.  86. 

As  to  "original  contractor,"  ineaning  of,  see  Kerr's  Cyc.  C.  C. 
P.    §  1187  and  note. 

As  to  owners'  or  contractors'  waiver  by  contract  or  other- 
wise, not  to  affect  or  impair  claims  and  liens  of  other  persons. 
etc.,   see  Kerr's  Cyc.   C.  C.   P.   §  1201  and  note. 

As  to  right  to  garnish  moneys  of  contractor  in  hands  of 
owner,  and  limitation  thereof,  see  Kerr's  Cyc.  C.  C.  P.  §  1184 
and   note   par.    25. 

As  to  street  work,  lien  upon  lot  therefor,  etc.,  see  Kerr's 
Cyc.   C.    C.   P.    §  1191   and   note. 

§1183^^.  BUILDING  CONTRACTS,  WH.4T  PROVISIONS 
MUST  CONTAIN.     (Repealed.) 

Hi.story:  Enacted  March  28,  1901,  Stats,  and  Amdts.  1900-1, 
p.  817;  repealed  February  12,  1903,  Stats,  and  Amdts.  1903,  p.  21. 

See  Kerr's  Cyc.  C.   C.  P.   for   2   pars,   annotation. 
142  C.   201,  203,  75  P.  767    (construed). 

§  1183a.  SAME.  LIEN  FOR  POWER  SUPPLIED  BY 
MEANS  OF  TEAM,  WAGON,  ETC.  All  persons  supplying 
power  by  means  of  teams,  wagons,  vehicles,  implements,  or 
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appliances,  used  either  immediately  in  or  upon  the  construc- 
tion, alteration,  addition  to,  or  repair,  either  in  whole  or 
in  part,  of  anj'  of  the  improvements  or  works,  mentioned  in 
section  one  thousand  one  hundred  and  eighty-three  of  the 
Code  of  Civil  Procedure,  or  used  in  the  immediate  trans- 
portation of  the  materials  furnished  for  any  of  said  pur- 
poses and  actually  used  therefor,  shall,  subject  to  the  same 
limitations  and  restrictions,  and  on  compliance  with  the 
same  conditions  as  are  provided  for  the  creation  of  a  lien 
in  favor  of  persons  furnishing  materials,  as  in  said  section 
one  thousand  one  hundred  and  eighty-three  of  the  Code  of 
Civil  Procedure  provided,  have  a  lien  for  such  power  sup- 
plied, of  the  same  character  and  effect,  and  to  be  enforced 
in  the  same  way  as  that  granted  to  persons  so  fur- 
nishing materials.  Such  persons,  so  supplying  power,  shall, 
subject  to  the  same  limitations  and  restrictions,  be  entitled 
to  give  written  notice  of  same  character  and  effect  as  that 
which  persons  so  furnishing  materials  are  entitled  to  give 
as  provided  in  section  one  thousand  one  hundred  and  eighty- 
four  of  the  Code  of  Civil  Procedure.  The  liens  provided  for 
by  this  section  shall  rank  second  to  liens  for  performing 
manual  labor  (or  shall  be  of  the  same  rank  and  entitled  to 
be  treated  as  the  equivalent  of  liens  for  materials  furnished) 
and  the  rank  of  such  liens  shall  be  so  declared  by  the  court 
exercising  jurisdiction  under  section  one  thousand  one  hun- 
dred and  eighty-four  of  the  Code  of  Civil  Procedure. 

History:      Enacted    April     19,     1909,    Stats,     and    Amdts.     1909, 
ell.    6fi8. 

§  1184.     COMRACT  PRICE  PAYABLE  IN  INSTALMENTS. 

No  part  of  the  contract  price  shall,  by  the  terms  of  any  such 
contract,  be  made  payable,  nor  shall  the  same  or  any  part 
thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  in  instalments  at  specified  times  after 
the  commencement  of  the  work,  or  on  the  completion  of 
specified  portions  of  the  work,  or  on  the  completion  of  the 
whole  work;  provided,  that  at  least  twenty-five  per  cent  of 
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the  whole  contract  price  shall  be  made  payable  at  least  thir- 
ty-five days  after  the  final  completion  of  the  contract. 

[I'ayineiit  before  due,  not  Ysilid  for  what  purposes.]     No 

payment  made  prior  to  the  time  when  the  same  is  due,  under 
the  terms  and  conditions  of  the  contract,  shall  be  valid  for 
the  purpose  of  defeating,  diminishing,  or  discharging  any  lien 
in  favor  of  any  person,  except  the  contractor,  but  as  to  such 
liens,  such  payment  shall  be  deemed  as  if  not  made,  and 
shall  be  applicable  to  such  liens,  notwithstanding  that  the 
contractor  to  whom  it  was  paid  may  thereafter  abandon  his 
contract,  or  be  or  become  indebted  to  the  reputed  owner  in 
any  amount  for  damages  or  otherwise,  for  nonperformance  of 
his  contract  or  otherwise. 

[Liens  to  be  paid  in  money  without  dimiuution.]  As  to  all 
liens,  except  that  of  the  contractor,  the  whole  contract  price 
shall  be  payable  in  money,  and  shall  not  be  diminished  by 
any  prior  or  subsequent  indebtedness,  offset,  or  counterclaim, 
in  favor  of  the  reputed  owner  and  against  the  contractor;  no 
alteration  of  any  such  contract  shall  affect  any  such  lien 
acquired  under  the  provisions  of  this  chapter. 

[In  case  of  alteration  of  contract.]  In  case  such  contracts 
and  alterations  thereof  do  not  conform  substantially  to  the 
provisions  of  this  section,  the  labor  done  and  materials  fur- 
nished by  all  persons  except  the  contractor  shall  be  deemed 
to  have  been  done  and  furnished  at  the  personal  instance  and 
request  of  the  person  who  contracted  with  the  contractor, 
and  they  shall  have  a  lien  for  the  value  thereof. 

[Written  notice  of  performance  of  labor,  etc. — Effect.]     Any 

of  the  persons  mentioned  in  section  eleven  hundred  and 
eighty-three,  except  the  contractor,  may  at  any  time  give  to 
the  reputed  owner  a  written  notice  that  they  have  performed 
labor  or  furnished  materials,  or  both,  to  the  contractor,  or 
other  person  acting  by  authority  of  the  reputed  owner,  or 
that  they  have  agreed  to  do  so,  stating  in  general  terms  the 
kind  of  labor  and  materials,  and  the  name  of  the  person 
to  or  for  whom  the  same  was  done  or  furnished,  or  both, 
and  the  amount  in  value,  as  near  as  may  be,  of  that  already 
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done  or  furnished,  or  both,  and  of  the  whole  agreed  to  be 
done  or  furnished,  or  both. 

[Notice,  liow  served.]  Such  notice  may  be  given  by  deliver- 
ing the  same  to  the  reputed  owner  personally,  or  by  leaving 
it  at  his  residence  or  place  of  business,  with  some  person 
in  charge,  or  by  delivering  it  to  his  architects,  or  by  leaving 
it  at  their  residence  or  place  of  business,  with  some  person 
in  charge,  or  by  posting  it  in  a  conspicuous  place  upon  the 
mining  claim  or  improvement. 

No  sueli  notice  shall  be  iuvalid  by  reason  of  any  defect  of 
form,  provided  it  is  sufficient  to  inform  the  reputed  owner  of 
the  substantial  matters  herein  provided  for,  or  to  put  him 
upon  inquiry  as  to  such  matters. 

[Witliliolding  from  contractor  the  amount.]  Upon  such  no- 
tice being  given,  it  shall  l)e  the  duty  of  the  person  who  con- 
tracted with  the  contractor  to,  and  he  shall,  withhold  from 
his  contractor,  or  from  any  other  person  acting  under  such 
reputed  owner,  and  to  whom  by  said  notice  the  said  labor  or 
materials,  or  both,  have  been  furnished,  or  agreed  to  be 
furnished,  sufficient  money  due,  or  that  may  become  due  fo 
such  contractor,  or  other  person,  to  answer  such  claim  and 
any  lien  that  may  be  filed  therefor  for  record  under  this 
chapter,  including  counsel  fees  not  exceeding  one  hundred 
dollars  in  each  case,  besides  reasonable  costs  provided  for 
in  this  chapter. 

History:  K,nacted  March  11,  1872;  amended  March  18,  188.5, 
Stats,  and  Amdts.  1884-5,  p.  144;  March  15,  1887,  Stats,  and 
Anidts.  1S86-7,  p.  153;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  189,  act  held  unconstitutional,  see 
liistory,  §  5  ante. 

See   Kerr's  Cyc.   C.   C.   P.   for   70   pars,   annotation. 

61  C.  349,  353  (mechanics' .  liens  were  not  repealed  or  abro- 
gated by  the  new  constitution);  81  C.  170,  174,  22  P.  509,  510.  G 
1>.  588  (construed);  81  C.  641,  643,  644,  22  P.  860,  861  (construed 
with  §1183);  82  C.  42,  43,  44,  45,  22  P.  932,  933  (construed);  82 
C.  144,  149,  23  P.  139,  141  (construed  with  §  11S3);  86  C.  22.  24,  25. 
26,  24  P.  814,  815,  816  (construed  with  §1183);  87  C.  508,  512, 
25  P.  686  (construed):  87  C.  589,  593,  594,  25  P.  747,  748  (con- 
strued  with    §1183 — notice   of  claim   to   owner);    90   C.    643,    546, 
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547,  548,  27  P.  438.  430  (construed  and  applied);  90  C.  574,  578. 
27  P.  431,  432  (constryed  with  §1183);  90  C.  590,  600,  26  P.  767, 
770,  27  P.  426  (construed  with  §1183);  91  C.  136,  139,  140,  27  P. 
594.  595  (construed);  91  C.  362,  365,  27  P.  743,  744  (applied  with 
jj  1202 — false  notice  of  claim);  91  C.  560,  561,  27  P.  859  (con- 
strued); 92  C.  235,  237,  28  P.  285  (construed  witli  other  sec- 
tions); 94  C.  229,  234,  29  P.  629  (construed  with  other  sections): 
94  C.  558,  560,  561,  29  P.  1111  (construed):  97  C.  184,  188,  31  P. 
893  (construed  with  §1183);  97  C.  644,  645  (erroneously  cited  as 
§1884),  32  P.  801  (correct  citation);  99  C.  631.  635,  34  P.  438 
(construed):  34  P.  92,  93,  94  (construed  with  other  sections); 
35  P.  643  (citexi):  104  C.  224,  225,  37  P.  902  (construed):  38  P. 
536,  537  (construed);  107  C.  55,  60,  65,  40  P.  45  (construed);  109 
C.  547,  551,  42  P.  450  (cited);  42  P.  1072,  1073  (construed);  111 
C.  662,  667,  44  P.  325  (construed);  112  C.  288,  291,  44  P.  568 
(construed  and  applied);  119  C.  180,  182,  51  P.  1  (construed); 
122  C.  79,  81,  54  P.  533  (construed);  124  C.  24,  27  (construed); 
56  P.  610.  611  (miscited  as  §1194);  56  P.  610,  611  (erroneously 
cited  as  1194):  124  C.  512,  513,  57  P.  479  (applied);  125  C.  224, 
226,  57  P.  988  (construed  with  §  1187 — contract  construed  as 
not  preventing-  contractor  from  filing  lien  before  expiration 
of  35  days);  125  C.  585,  589,  58  P.  187  (cited):  126  C.  9,  12,  14,  58 
P.  312  (construed  with  other  sections);  129  C.  409,  413,  62  P.  36 
(construed):  130  C.  237,  238,  239,  62  P.  512  (construed);  130  C. 
241,  242,  62  P.  462  (construed  and  applied);  131  C.  132,  136,  61 
P.  273,  63  P.  182,  622  (construed);  132  C.  490.  495,  64  P.  850 
(cited  with  §1187);  133  C.  114,  117,  65  P.  329  (construed);  133 
C.  242,  243,  244,  65  P.  378  (construed);  135  C.  636,  640,  642,  68  P. 
92  (construed);  136  C.  122,  124,  126,  89  A.  S.  116.  68  P.  481,  57 
L.  726  (construed);  138  C.  427,  429,  430,  71  P.  502  (construed 
and  applied);  139  C.  379,  382,  73  P.  150  (construed  with  §1183): 
146  C.  266,  269,  270,  271,  273,  276,  80  P.  405  (construed  and 
applied):  148  C.  729,  733,  735,  738,  739,  84  P.  200  (construed 
and  applied):  150  C.  265,  267,  88  P.  982  (construed — deduction 
of  damages  for  failure  to  perform  work);  152  C.  372.  373.  92  P. 
844  (applied — contract  not  substantially  conforming  with  statu- 
tory requirements);  1  C.  A.  538,  540,  82  P.  566  (construed  and 
applied);   3   C.  A.   91,   93,   84  P.   442    (construed);   5  C.  A.   754,   758, 

91  P.  262,  264  (applied — void  contract— omission  to  provide  for 
final    payment   for   benefit   of   lien    claimants);    6    C.    A.    602,    605, 

92  P.  744  (owner  is  not  personally  answerable  for  materials 
furnished  to  contractor,  in  case  of  a  contract  which  is  void 
because  not  recorded);  7  C.  A.  460,  461,  462,  94  P.  775,  776 
(applied — making  payments — right  to   withhold  money). 

As  to  deductions  by  owner,  see  Kerr's  Cyc.  C.  C.  P.  §  1183  and 
note  par.   38. 

As  to  right  of  set-off  by  owner,  see  Kerr's  Cyc.  C.  C.  P.  §  1183 
and  note  par.   112. 
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As  to  this  and  preceding  section  not  limited  to  cases  wliere 
contract  exceeds  one  tliousand  dollars,  and  applicable  where 
contract  price  is  to  be  paid  in  sometliing  other  than  money, 
see  Kerr's  Cyc.  C.  C.  P.  §  1183  and  note. 


niHr>.  WHAT  INTEREST  IN  THE  LAND  SIB.FEC  T  TO 
THE  LIEN.  The  [1]  land  upon  which  any  [a]  building,  [l»] 
improvement,  [c]  well,  or  [d]  structure  is  constructed,  to- 
gether with  [2]  a  convenient  space  about  the  same,  or  [3] 
so  much  as  may  be  required  for  the  convenient  use  and  occu- 
pation thereof,  [4]  to  be  determined  by  the  court  on  render- 
ing judgment,  is  also  subject  to  the  lien,  if,  at  the  commence- 
ment of  the  work,  or  of  the  furnishing  of  the  materials  for 
the  same,  tbo  laud  belonjrod  to  the  person  who  caused  said 
building,  improvement,  well,  or  structure  to  be  constructed, 
altered,  or  repaired,  but  if  such  person  owned  less  than  a 
fee  simple  estate  in  such  land,  then  only  his  interest  therein 
is  subject  to  such  lien. 

HI.>!itory!  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code  Amdts.  1873-4.  p.  351;  February  23,  1899,  Stats,  and 
Amdts.    1899,   p.    24. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

54  C.  626.  627  (construed):  61  C.  349,  353  (referred  to);  66  C.  193, 
195,  197,  5  P.  S5,  87  (construed  with  §  1183  ante);  66  C.  291.  292,  5  P. 
352  (construed);  74  C.  356,  360,  16  P.  17,  19  (construed  with  S  llSfi 
post) ;  SO  C.  275.  277,  278.  279,  22  P.  231,  232  (construed  with  other 
.sections);  81  C.  641,  643,  644,  645.  22  P.  860  (construed  with   §11S4): 

57  C.  508,  512.  25  P.  686,  687  (referred  to);  94  C.  205.  211.  29  P.  (i3:! 
(construed);  95  C.  646,  30  P.  798.  799  (applied  without  citation): 
98  C.  285.  286,  33  P.  63  (construed);  109  C.  547,  551.  42  P.  45i» 
(cited);  49  P.  195.  196  (cited  with  other  sections);  120  C.  282. 
284.  285.  52  P.   585   (construed  with   other  sections);   126  C.   9.    12. 

58  P.  312  (applied — restriction  of  lien);  144  C.  97,  99.  102.  77  P. 
762  (construed);  146  C.  686.  687.  688,  81  P.  30  (construed  and 
applied);  147  C.  490,  493,  495,  82  P.  51  (construed);  84  P.  45 
(construed  and  applied  with  §  1183  ante  as  amended  Stats.  1899. 
p.  43);  148  C.  577,  580,  113  A.  S.  308.  84  P.  47  (construed  and 
applied  with  §§1183,  1184,  ante,  and  §§1186,  1187  post);  2  C.  A. 
506,  507,  84  P.  309   (construed  and  applied). 

As  to  homestead  exempt  from  execution  i>r  fui-ced  sab'  except 
for  debt  secured  by  mechanics',  laborers',  \ondni-.s'  liens,  etc.  sec 
Kerr's  Cyc,  C.  C.  §§  1240,  1241  and  notes. 
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As  to  provisions  of  tliis  anrl  snocciMlinK  soctions  Mppli*"''''''  t*^ 
all  propei'ty  to  wliifli  liens  may  attach,  see  Kerr's  Cyc.  C'.  C.  1'. 
§  1186  and  note. 

As  to  word  "imiirovement."  construction  of,  see  Kerr's  Cyc. 
O.  C.  P.  §  nSS  and  note  par.  55;  see  also  4  W.  &  P.  345  4. 

As  to  word  "well"  inserted  in  statute  l)y  amendment  in  1899 
including  oil  wells,  see  Kerr's  Cyc.  C.  C.  P.  S  1183  and  note 
par.   86. 

Architect's  right  to  mechanic's  Hen. — See   9  A.  C.   97. 

Buildings  and  other  property  subject  to  mechanic's  lien. — See 
78  A.  D.   694. 

Corporation's  riglit  to  mechanic's  lien. — See  7   A.  C.   430. 

Effect  of  non-lienable  items  in  claim  of  lien. — See   4  A.  C.   836. 

Effect  upon  lien  on  land  ot  destruction  of  building  or  im))i-()ve- 
ment  by  fire. — See  2  A.  C.  812;  also  43  A.  S.  900. 

Estates  and  interests  in  land  affected  by  mechanic's  lien. — 
See  3  A.  C.  1096;   45  A.  D.   678;   78  A.  D.   694. 

Same- — Estate  by  entirety  subject  to  lien  for  v/ork  perfcji'med 
under  contract  with  one  spouse  only. — See  11  A.  C.  87. 

Leaseliold  estate  subject  to  mechanic's  lien. — See  3  A.  C.  1096; 
also  45  A.  D.  67S;  78  A.  D.   694. 

Lien  on  building  or  improvement  as  distinct  from  land  on 
which  made. — See  2  A.  C.  689. 

Married  woman's  property  subject  to  mechanic's  lien  when. — 
See  83  A.  S.  517. 

Mechanic's  lien  may  include  property  in  addition  to  that  upon 
which  work  performed,  when. — See  65  A.  S.  165. 

Railroads  subject  to  mechanic's  lien. — See  7  A.  C.   269. 

Right  to  enforce  in  one  state  mechanic's  lien  for  work  or 
materials  furnished  in  another. — See  10  A.  C.  374;  38  L.  410. 

Where  without  fault  of  owner  building  or  improvement  is 
not  completed. — See  43  A.  S.   900;  also   2  A.  C.   812. 


§  1186.  EFFECT  OF  LIENS.  The  liens  provided  for  in  this 
chapter  are  [1]  preferred  to  any  [a]  lien,  [b]  mortgage,  or 
[c]  other  encumbrance  which  may  have  attadied  subsequent 

to  the  time  when  the  building,  improvement,  or  structure  was 
[2]  commenced,  [3]  work  done,  or  [1]  materials  were  com- 
menced to  be  furnished;  also,  [5]  to  any  [a]  lien,  [b]  mort- 
gage, or  [c]  other  encumbrance  of  which  the  lienliolder  had 
no  notice,  and  which  was  unrecorded  at  the  time  the  building, 
improvement  or  structure  was  commenced,  work  done,  or  the 
materials  were  commenced  to  be  furnished. 

History:      Enacted   March    11,    1872. 
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Set-  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  tiiinotation. 

57  C.  48,  49  (construed):  61  C.  349,  354  (coiislrup<l ) ;  66  C. 
193,  199,  200,  20L  5  P.  85,  90  (oonstrued  witli  otlior  sections); 
74  C.  356,  360.  16  P.  17,  19  (construed  with  S  1185  ante):  80  O. 
65,  67  (erroneously  cited  for  §1186  C.  C),  22  P.  69,  70  (correct 
citation):  87  C.  6J9,  627,  22  A.  S.  272,  25  P.  919,  920  (construed); 
50  P.  .■J97,  398  (construed  with  §  1192  post)";  131  C.  132,  144,  61  P. 
273,  274,  63  P.  182.  622  (construed  and  applied);  140  C.  500,  505, 
74  P.  41  (construed  witli  other  sections);  142  C.  239.  243,  75  P. 
843  (cited  with  other  sections);  148  C.  577,  580,  113  A.  S.  308, 
84  P.  47  (construed  and  applied  witli  §§1183-1185  and  §1187); 
149  C.  316,  323,  86  P.  706  (deed  of  trust  as  an  eiicumhrance )  ; 
1  C.  A.  498,  500,  82  P.  561  (lien,  in  compliance  witli  law,  attaches 
notwithstanding  the  name  by  which  it  nia.\'  be  cjilled):  2  t;.  A. 
288,  289,  291,  293,  84  P.   58    (applied). 

As  to  holder  of  vendor's  lien  or  lien  of  mortgage,  not  reqviired 
to  give  notice  of  non-responsibility  for  im]U-ovements,  see  Kerr's 
Cyc.  C.  C.  P.  §  1192  and  note  par.  27. 

Doctrine  of  instantaneovis  seizin  of  mechanic's  lien. — See 
7  A.  C.  624. 

Lien  governed  by  contract  with   owner.^See  13  L.  702. 

Whether  stipulations  in  contract  may  destroy  lien  of  sub- 
contractors and  material  men. — See  19  A.  S.  699. 


S  1IS7.  CLAIM  OF  LIEN  TO  BE  FILED  IN  RECORDER'S 
OFFICE.  The  owner  of  any  property  on  which  labor  has 
been  performed,  or  for  which  materials  have  been  furnished 
to  be  used  in  the  construction,  alteration,  addition  to,  or 
repair,  either  in  whole  or  in  part,  of  any  work  mentioned  in 
section  eleven  hundred  and  eighty-three  of  this  code,  must, 

Within  ten  days  after  the  completion  thereof,  or  within 
forty  days  after  cessation  from  labor  nyon  any  unfinished: 
contract,  or  upon  any  unfinished  building,  improvement,  or 
structure,  or  the  alteration,  addition  to,  or  the  repair  thereof, 
file  for  record  in  the  office  of  the  county  recorder  of  the 
county,  or  city  and  county,  in  which  such  property  or  some 
l)art  thereof  is  situated, 

[Contents  of  notice]  a  notice  setting  forth  the  date  when 
such  building,  improvement,  or  structure,  or  the  alteration, 
addition  to,  or  repair  thereof,  was  actually  completed,  or  in 
case  of  cessation  from  labor  for  thirty  days,  the  date  on 
which  such  cessation  actually  occurred,  and  said  notice  shall 
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also  contain  the  name  and  the  nature  of  the  title  of  the  per- 
son who  caused  the  said  building,  improvement,  or  structure 
to  be  erected,  or  said  alteration,  addition  to,  or  repair  to  be 
made,  and  also  a  description  of  the  property  sufficient  for 
identification,  and  said  notice  must  be  verified  by  said  owner 
or  some  other  person  in  his  behalf. 

[Failure  to  file  uotice — Estoppel.]  In  case  any  such  owner 
neglect  to  file  said  notice  as  herein  required,  within  the  time 
herein  required,  then  the  said  owner  and  all  persons  deraign- 
ing  title  from  him,  and  all  persons  claiming  an  interest  in 
said  property,  shall  be  estopped,  in  any  proceedings  brought 
to  foreclose  any  mechanics'  lien  or  liens,  provided  for  in  this 
chapter,  from  maintaining  a  defense  therein  based  on  the 
ground  that  said  lien  or  liens  have  not  been  filed  within  the 
time  provided  in  this  chapter. 

Said  notice,  wlien  so  filed  for  record,  innst  be  recorded  by 
the  county  recorder  with  whom  the  same  is  filed  for  record, 
and  the  fee  for  recording  the  same  shall  be  the  sum  of  one 
dollar. 

[Claiiii  of  lieu — When  to  be  filed — What  to  contain.]  Every 
original  contractor,  at  any  time  after  the  completion  of  his 
contract,  and  until  the  expiration  of  sixty  days  after  the  filing 
of  said  notice  of  completion  or  notice  of  cessation  of  labor 
by  the  owner,  and  every  person,  save  the  original  contractor, 
claiming  the  benefit  of  this  chapter,  at  any  time  after  the  com- 
pletion of  any  building,  improvement,  or  structure,  or  of  the 
alteration,  addition  to,  or  repair  thereof,  and  until  the  expira- 
tion of  thirty  days  after  the  filing  of  said  notice  of  completion 
or  cessation  by  said  owner,  or  within  thirty  days  after  the 
performance  of  any  labor  in  a  mining  claim,  must  file  for 
record  with  the  county  recorder  of  the  county,  or  city  and 
county,  in  which  such  property  or  some  part  thereof  is  sit- 
uated, a  claim  containing  a  statement  of  his  demand,  after 
deducting  all  just  credits  and  offsets,  with  the  name  of  the 
owner  or  reputed  owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom  he  furnished 
the  materials,  with  a  statement  of  the  terms,  time  given,  and 
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conditions  of  his  contract,  and  also  a  description  of  the  prop- 
erty to  be  charged  with  the  lien,  sufficient  for  identification, 
which  claim  must  be  verified  by  the  oath  of  himself  or  of 
some  other  person;    provided,  however,  that  in  any  event 

AH  claims  of  lieu  must  be  filed  within  ninety  days  after  tlic 
oonipletiou  of  said  building,  improvement,  or  structure,  or  the 
alteration,  addition  to,  or  repair  thereof.  Any  trivial  imper- 
fection in  the  said  work,  or  in  the  construction  of  any  building, 
improvement,  or  structure,  or  of  the  alteration,  addition  to, 
or  repair  thereof,  shall  not  be  deemed  such  a  lack  of  com- 
pletion as  to  prevent  the  filing  of  any  lien;  and  in  all  cases 
the  occupation  or  use  of  a  building,  improvement,  or  struc- 
ture, by  the  owner,  or  his  representative,  or  the  acceptance 
by  said  owner  or  his  agent,  of  said  building,  improvement,  or 
structure,  and  cessation  from  labor  for  thirty  days  upon  any 
contract  or  upon  any  building,  improvement,  or  structure,  or 
the  alteration,  addition  to,  or  repair  thereof,  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the  purposes  of 
this  chai)ter. 

History:  Enacted  March  11,  1872:  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  410;  March  15,  1887,  Stats,  and  Amdts. 
1SS6-7,  p.   154;  March    27,   1897,  Stats,  and  Amdts.   1897,   p.   202. 

See  Kerr's  Cyc.  C.  C.  P.  for  104  pars,  annotation. 

54  C.  218,  221,  222  (construed):  54  C.  640,  642  (construed):  55 
C.  389,  391  (construed  witli  §1183);  60  C.  439,  441  (construed): 
61  C.  349,  353  (referred  to);  63  C.  104  (construed):  63  C.  429,  430 
(construed);  65  C.  340,  341,  4  P.  195  (construed):  8  P.  882  (con- 
strued with  other  sections);  72  C.  78,  79,  13  P.  152.  153  (con- 
strued): 74  C.  273,  277,  278,  279,  20  P.  573,  575,  576  (construed): 
74  C.  432,  433,  434.  16  P.  235  (construed);  76  C.  508,  510.  IS  P. 
435.  436  (cited):  78  C.  193.  195,  196,  20  P.  419,  420  (construed  and 
applied):  80  C.  275.  276,  22  P.  231  (construed):  22  P.  391,  392.  393 
(construed):  22  P.  406  (construed):  81  C.  641,  646,  22  P.  860.  862 
(construed  with  §§  1183.  1184):  82  C.  144.  146.  150.  151.  23  P.  139, 
140.  141.  142  (construed):  82  C.  654.  658.  23  P.  210.  211  (cited): 
85  C.  80,  83,  85,  24  P.  648  (construed):  86  C.  335,  342.  24  P.  993. 
995  (cited):  87  C.  508,  512.  25  P.  68G,  687  (construed):  87  ('.  t;i!). 
C29.  22  A.  S.  272.  25  P.  919,  921  (cited):  88  ('.■20.  22.  23.  25  1'.  970 
(construed):  S8  C.  146,  150,  25  P.  1111.  1112  (construed):  90  C. 
373,  27  P.  294  (applied  without  citalion):  90  C.  543,  545.  27  I". 
438  (cited  in  construing  §  1184  ante):  90  C.  590.  594,  595,  597.  601. 
26    P.   767,   768,    769,   27    P.    426    (construed    with    other   sections): 
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91  C.  136,  140,  27  P.  594,  595  (construed):  91  C.  362,,  365,  366,  27 
P.  743,  744    (construed  and  applied   with   §1202   post);   92  C.   235, 

237,  28  P.  285  (construed  with  other  sections);  94  C.  205,  208,  29 
P.   633    (construed  and  applied  with    §1183  ante):   94  C.   229,   237. 

238,  29  P.  629  (construed  and  applied):  94  C.  205,  208,  29  P.  633 
(sufficiency  of  description  of  property);  96  C.  332,  334,  337,  338, 
31  P.  164  (construed  and  applied);  96  C.  384,  386,  31  P.  248  (con- 
strued); 31  P.  1128,  1129  (applied — building-  is  completed  when — 
trivial  defects);  97  C.  254,  257,  33  A.  S.  1G8,  32  P.  169  (construed); 
07  C.  263.  265,  32  P.  172  (construed);  32  P.  235  (completion  of 
building — what  are  not  trivial  imperfections);  33  P.  797,  798 
(cited);  102  C.  134,  140,  34  P.  702,  36  P.  388  (construed  and 
applied  with  §1183);  102  C.  324,  325,  36  P.  651  (construed  and 
applied);  103  C.  104,  106,  107,  37  P.  195  (construed);  106  C.  224, 
232,  235,  39  P.  758  (construed);  107  C.  55,  65,  40  P.  45  (construed 
with  §1184);  109  C.  178,  180,  41  P.  873  (construed  and  applied); 
109  C.  547,  549,  550,  551,  42  P.  450  (construed  with  other  sec- 
tions); 110  C.  164,  165,  167,  168,  52  A.  S.  75,  42  P.  566  (construed 
and  applied);  45  P.  255,  257  (construed  with  §1183  ante):  46  P. 
298  (construed);  115  C.  1,  3,  46  P.  735.  1057  (construed);  115  C. 
657,  662,  47  P.  681  (construed);  119  C.  376,  379,  51  P.  555  (con- 
strued and  applied);  120  C.  137,  139,  52  P.  154  (construed);  120 
C.  182,  183.  184,  65  A.  S.  117,  52  P.  304  (construed);  122  C.  103. 
104,  105,  54  P.  392  (construed);  124  C.  24,  26,  56  P.  610  (con- 
strued); 125  C.  224,  226,  57  P.  988  (construed  with  §1184  ante); 
125  C.  280,  283,  284,  57  P.  1008  (construed);  125  C.  372,  373,  58  P. 
15  (construed);  127  C.  40,  44,  59  P.  198  (construed):  131  C.  158. 
160,  63  P.  167  (construed);  132  C.  490,  494,  64  P.  850  (construed 
with  §1200);  133  C.  114,  119,  65  P.  329  (construed);  135  C.  636. 
639,  68  P.  92  (construed);  136  C.  90,  91,  68  P.  490  (construed): 
138  C.  613,  614,  616,  617,  72  P.  146  (construed  with  §1183):  141  C. 
30,  32,  33,  74  P.  357  (cited);  146  C.  329,  332,  80  P.  74  (construed): 
147  C.  490,  494,  82  P.  51  (construed):  148  C.  577,  580.  113  A.  S. 
308,  84  P.  47  (construed  and  applied  with  §§1183-1186):  149  C. 
752,  754,  755,  87  P.  626  (trivial  im.perfections  do  not  affect  con- 
tractor's right  of  action  when):  150  C.  751,  755,  89  P.  1077.  1081 
(referred  to  in  dis.  op.- — sufficiency  of  description);  1  C.  A.  498. 
500,  82  P.  561  (lien  in  compliance  with  law  attaches,  by  what- 
ever name  it  may  be  called):  2  C.  A.  61,  63,  S3  P.  76  (applied — 
sufficiency  of  statement,  by  contractor,  of  the  terms,  time  given, 
and  conditions  of  his  contract);  7  C.  A.  482,  484,  485.  94  P.  773, 
774  (work  is  deemed  complete  when — occxipation.  and  cessation 
from  labor). 

As  to  complaint  in  action  upon  lien  not  required  (<>  lie  veri- 
fied, see  Kerr's  Cyc.  C.  C.  P.  §  1183  and  note  par.  136. 

As  to  effect  of  death  of  owner  before  claim  of  lien  is  filt-d. — 
See  43  A.  S.  778. 
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As  to  forfeiture  of  lien  for  violatiiif?  nf  |)rovisii)ii.s  of.  see 
Kerr's   Cyc.   C.  C.   P.   §  1202   ami   note. 

As  to  notice  not  required  to  state  want  of  knowledsre  of 
owner  of  improvements  heinpr  placed  upon  his  land,  see  "Kerr's 
Cyc.  C.  C.  P.   §1192  and  note. 

As  to  Vendor's  li<'n,  in  yeui'ral,  see  Keir's  C.vi'.  C  C  §ij  3046. 
3047  and  notes. 

As  to  word  '■improvement,"  construction  of,  .se.-  Kcit's  Cyc. 
C.  (J.  P.   §  1183  and  note  par.   55. 

S  1188.  LIENS  UPON  T>VO  OR  MOKE  PIECES  OF  PROP- 
ERTY.     AMOr.NT  DUE  FROM  EACH  TO  RE  DESK^NATEI). 

Ill  every  case  iu  which  one  claim  is  filed  against  two  or  more 
hiiildiii^s,  mining  claims,  or  other  improvements  owned  by 
the  same  person,  the  person  filing  such  claim  must  at  the 
same  time,  designate  the  amount  due  to  him  on  each  of  such 
buildings,  mining  claims,  or  other  improvements;  otherwise 
the  lien  of  such  claim  is  i)ostponed  to  other  liens.  The  lien  of 
such  chiiinaiit  does  not  extend  hejond  the  amount  desi|?nated, 
as  against  other  creditors  having  liens,  by  judgment,  mort- 
gage, or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated. 

Hioiiory:     Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

55  C.  159.  163  (cited):  55  C.  285  (construed):  61  C.  349.  353 
(referred  to):  72  C.  78,  84,  13  P.  152,  155  (construed  as  not 
applying);  88  C.  36.  43,  23  P.  200,  201,  25  P.  1101  (cited):  102  C. 
134,  141.  34  P.  702,  36  P.  388  (construed):  110  C.  506,  510.  511,  42 
P.  986  (construed  with  other  sections):  3  C.  A.  47.S.  479.  sr,  P. 
816  (consti-U(;d  as  not  applying-  where  lumber,  eti-..  for  several 
building's  furnished  under  one  order). 

Ijien  on  separate  huildings  located  on  non-i-oiitisuous  lots. — 
See  2  A.  C.  685. 

S  1189.  CLAIM  TO  RE  RECORDED.  FEES  OF  RECORDER. 

The  recorder  must  record  the  claim  in  a  book  kept  by  him 
for  that  purpose,  which  record  must  be  indexed  as  deeds  and 
other  conveyances  are  required  by  law  to  be  indexed,  and 
for  which  he  may  receive  the  same  fees  as  are  allowed  by 
law  for  recording  deeds  and  other  instruments. 
IlLstory:  Enacted  March  11,  1872. 
891 


SS  1190,  1191  CODE  OF  CIVIL  PnOCEOrRK.        [Pt. Ill, Tit. IV. 

§  1190.  TIME  OF  CONTINUANCE  OF  LIEN.  No  lien  pro- 
vided for  in  this  chapter  binds  any  btiilding,  mining  claim, 
improvement,  or  structure,  for  a  longer  period  than  ninety 
days  after  the  same  has  been  filed,  unless  proceedings  be 
commenced  in  a  proper  court  within  that  time  to  enforce  the 
same;  or,  if  a  credit  be  given,  then  ninety  days  after  the 
expiration  of  such  credit;  but  no  lien  continues  in  force  for 
a  longer  time  than  two  years  from  the  time  the  work  is 
completed,  by  any  agreement  to  give  credit. 

History:      Enacted    March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

C3  C.  122  (cited,  construing  Insolvent  Act);  8  P.  882  (cited  in 
construing  §1187);  74  C.  273,  278,  279,  20  P.  573,  575,  576  (cited 
in  construing  §1187);  82  C.  654,  658,  23  P.  210,  211  (construed): 
107  C.  55,  59,  65,  40  P.  45  (construed);  125  C.  224,  226,  57  P.  988 
(construed  witli  §  1187);  3  C.  A.  145,  148,  149,  150,  84  P.  681  (con- 
strued and  applied  in  case  where  contractor  makes  default  and 
owner  completes  work). 

When  time  begins  to  run  against  mechanic's  lien  for  materials 
furnished  on  running  account. — See  7  A.  C.  947. 

§  1191.  LIEN  UPON  LOT  FOR  IMPROVING.  Any  person 
who,  at  the  request  of  the  reputed  owner  of  any  lot  in  any 
incorporated  city  or  town,  grades,  fills  in,  or  otherwise  im- 
proves the  same,  or  the  street  or  sidewalk  in  front  of  or  ad- 
joining the  same,  or  constructs  any  areas,  or  vaults,  or  cel- 
lars, or  rooms,  under  said  sidewalks,  or  makes  any  improve- 
ments in  connection  therewith,  has  a  lien  upon  said  lot  for 
his  work  done  and  materials  furnished. 

History:  Enacted  March  11,  1872;  amended  March  18.  1885, 
Stats,  and  Amdts.  1884-5,  p.  145;  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  155;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  190,  act  held  unconstitutional,  see 
history,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

72  C.  510,  512,  14  P.  104  (erroneously  cited  for  §  1991);  80  C.  65, 
67  (erroneously  cited  for  §  1191  Civ.  Code),  22  P.  69,  70  (correct 
citation);  96  C.  251,  257,  31  P.  109  (construed);  34  P.  92,  94  (con- 
strued with  other  sections);  110  C.  361,  363.  42  P.  902  (con- 
strued); 110  C.  506,  510.  511.  42  P.  986  (construed  and  applied); 
43    P.    599,    601     (prefixing    the     word     "reputed"     to     the     word 
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"owner");  117  C.  212,  213,  214,  59  A.  S.  174,  48  P.  1097  (construed); 
119  C.  411,  412,  51  P.  628  (construed);  126  C.  9.  13,  58  P.  312  (con- 
strued with  §  ]]S3):  131  C.  222,  225,  63  P.  363  (construed);  133  C. 
114.  115,  117,  118,  65  P.  329  (construed  with  other  sections);  138 
C.  573,  575,  72  P.  152  (construed);  145  C.  259.  261,  263.  265,  78  P. 
725   (construed  and  applied  in  construction  of  sewer). 

Improvements  made  wltli  consent,  but  not  at  expense  of 
owner,  mechanic's  lien  for.— See  11  A.  C.   1082. 

T.,ien  for  construction  of  sidewalk. — See  4   A.  C.   1015. 

SllOlsi,  SAME.  Vmi  CONJiECTING  HOUSE  WITH 
SK>VEH,  WHEN.  Any  health  officer  or  governing  board  of 
any  city,  town  or  sanitary  district,  having  served  written 
notice  upon  the  owner  or  reputed  owner  of  real  estate  upon 
which  there  is  a  dwelling  house,  and  such  owner  or  reputed 
owner,  after  thirty  days,  having  refused,  neglected  or  failed 
to  connect  such  dwelling  house,  together  with  all  toilets, 
sinks,  and  other  plumbing  therein,  properly  vented,  and  in  a 
sanitary  manner,  with  the  adjoining  street  sewer,  may  con- 
struct the  same  at  a  reasonable  cost,  and  the  person  doing 
said  work  at  the  request  of  such  health  officer  or  governing 
board,  has  a  lien  upon  said  real  estate  for  his  work  done 
and  materials  furnished,  and  such  work  done  and  materials 
furnished  shall  be  held  to  have  been  done  and  furnished  at 
the  instance  of  such  owner  or  reputed  owner,  or  pei'son 
claiming  or  having  any  interest  therein. 

IliNtory:  Enacted  April  19,  1909,  Stats,  and  Amdts.  1909, 
cli.    653. 

§  1192.  AT  INSTANCE  OF  OWNER,  W  HAT  HELD  TO  BE 
CONSTUrCTEI).  Every  building  or  other  improvement  men- 
tioned in  section  one  thousand  one  hundred  and  eighty-three 
of  this  code,  constructed  upon  any  lands  with  the  knowledge 
of  the  owner,  or  the  person  having  or  claiming  any  interest 
therein,  and  the  work  or  labor  of  every  character  whatsoever 
done  and  materials  furnished,  mentioned  in  said  section,  upon, 
in  or  to  any  mining  claim  or  claims,  or  real  property  worked 
as  a  mine,  with  the  knowledge  of  the  owner,  or  the  person 
having  or  claiming  any  interest  therein,  shall  be  held  to  have 
been  constructed,  i)erformed  oi-  furnished  at  the  instance  of 
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such  owner  or  person  having  or  claiming  any  interest  therein, 
and  the  interest  owned  or  claimed  shall  be  subject  to  any 
lien  filed  in  accordance  with  the  provisions  of  this  chapter, 
unless  such  owner  or  person  having  or  claiming  any  interest 
therein  shall,  within  ten  days  after  he  shall  obtain  knowledge 
of  the  construction,  alteration,  repair,  or  work  or  labor,  give 
notice  that  he  will  not  be  responsible  for  the  same,  by  post- 
ing a  notice  in  writing  to  that  effect,  in  some  conspicuous 
place  upon  the  said  land  or  mining  claim  or  claims,  or  upon 
the  building  or  other  improvements  situated  thereon,  or  file 
and  record  a  copy  of  such  notice  in  the  office  of  the  county 
recorder  of  the  county  wherein  such  mining  claim  or  real 
property  worked  as  a  mine  is  situate. 

[IJiglits  of  lessor.]  And  all  mining  machinery  placed  upon 
or  in  an.y  mining  claim  or  claims,  or  real  property  used  as  a 
mine,  under  a  lease  or  other  agreement  by  the  terms  of  which 
such  machinery  shall  not  lose  its  identity  as  the  personal 
property  of  the  lessor,  and  which  is  used  in  the  operation 
and  working  of  such  mining  claim  or  claims,  or  real  property 
used  as  a  mine,  shall  be  deemed  to  be  a  fixture  attached  to 
such  mining  claim  or  claims,  or  real  property  used  as  a 
mine,  for  the  purposes  only  of  the  lien  hereinbefore  men- 
tioned, and  shall  be  subject  to  such  lien,  unless  such  lessor 
shall  within  ten  days  after  such  machinery  shall  have  been 
delivered  at  such  mining  claim  or  claims,  or  real  property 
used  as  a  mine,  file  and  record  such  lease  or  other  agreement 
in  the  office  of  the  county  recorder  of  the  county  in  which 
such  machinery  shall  be  used  as  aforesaid; 

[Lessor's  notice  of  non-liability]  or  within  said  ten  days 
shall  post  a  notice  in  some  conspicuous  place  in  some  build- 
ing on  said  mining  claim  wherein  said  machinery  is  to  be 
used,  stating  therein  that  said  machinery  is  the  property  of 
said  lessor  and  has  been  leased  or  contracted  to  be  sold  to 
the  person  operating  said  mine,  and  that  said  machinery  will 
not  be  liable  for  any  lien  provided  for  in  this  chapter.  Any 
person  performing  labor  on  such  mining  claim  or  real  prop- 
erty worked  as  a  mine  may  post  and  keep  posted  in  a  con- 
spicuous place  thereon  a  notice  containing  the  substance  of 
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either  or  ])oth  of  the  notices  above  provided  and  it  shall  be 
a  misdemeanor  for  any  person  to  take  down,  remove  or  de- 
face such  notice. 

HlNtory:  Enacted  March  11,  1872;  amended  March  30,' 1874, 
Code  Amdts.  1873-4,  p.  410;  amended  March  18,  1907,  Stats,  and 
Amdts.    1907,  p.    ri77.   Kerr's   Stats,   and   Amdts.    1906-7,  p.   481. 

See  Kerr's  Cyc.  C  C  P.  for  27  pars,  annotation. 

54  C.  333,  336  (cited  with  §1183);  55  C.  159,  161  (refcrrod  to); 
16.S  (neither  swings  nor  seats  are  buildings  or  structures);  6fi 
C.  193,  200,  201,  5  P.  85,  90  (construed);  72  C.  510,  512  (erron- 
eously cited  for  §1992),  14  P.  104,  105  (correct  citation);  80  C. 
275,  277,  278,  279,  280,  22  P.  231,  232  (construed  with  other  sec- 
tions); 82  C.  144,  145,  146,  23  P.  139,  140  (construed  with  other 
sections);  86  C.  335,  340,  24  P.  993,  994  (construed);  87  C.  508, 
513,  25  P.  686,  687  (cited);  87  C.  619.  627.  22  A.  S.  272,  25  P.  919. 
921  (construed);  104  C.  30,  34.  37  P.  775  (construod)  :  114  C.  491. 
492,  493,  55  A.  S.  83,  46  P.  610  (construed):  48  P.  69,  70,  71 
(applied — where  tenant  built  on  lot  of  owner  with  latter's  con- 
sent);^116  C.  333,  335,  48  P.  221  (construed);  117  C.  212,  214,  59 
A.  S.  174,  48  P.  1097  (construed);  49  P.  195,  196  (written  notice 
not  required  to  be  posted  on  building  removed  to  lot,  where, 
under  agreement,  it  was  to  be  personal  property  while  there); 
118  C.  148,  152,  50  P.  378  (construed):  50  P.  397.  398  (priority  of 
vendor's  lien,  how  not  affected);  1 1 9  C.  376,  379,  51  P.  555  (con- 
strued and  applied);  120  C.  137.  i:',!),  52  P.  154  (cited);  120  C. 
282,  284,  52  P.  585  (construed  with  iill85);  122  C.  517,  518,  520, 
522.  55  P.  401  (construed);  126  C.  56,").  567,  58  P.  1061  (construed 
and  applied);  128  C.  362,  366,  60  1'.  025  (cited  with  other  sec- 
tions); 131  C.  158,  162,  63  P.  167  (construed);  133  C.  114,  117,  118. 
65  P.  329  (construed  with  §  1191);  133  C.  285,  288.  289,  65  P.  578 
(construed  with  §1183);  139  C.  496,  498,  73  P.  238  (construed): 
140  C.  500,  504.  74  P.  41  (construed  with  other  sections):  148  C. 
700,  704,  113  A.  S.  341,  84  P.  758  (not  applicable  to  mining  work 
in  removing  ore  solely  by  "subtractive  process"):  149  C.  316, 
322,  323,  86  P.  706  (deed  of  trust  as  an  encumbrance,  and  not  an 
"interest"  in  land);  6  C.  A.  561,  562,  92  P.  654  (-'knowledge"  of 
improvements,  what  constitutes). 

As  to  lien  of  recorded  mortgagi-  oi-  deed  of  trust  taking 
prioiity  ovei-  subsequent  mechanics'  lien,  see  Kr>ri-'s  r.\c.  (".  C. 
P.   §  1186  and  note. 

As  to  swings  and  seals  used  in  eon  necl  inn  with  dancing  lialls. 
not  "structures"  within  meaning  of  this  section.  .iimI  S  lis:?  ante. 
see   Kill's  C^yc.  C.  V.  P.  §  1183  and  note. 
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S  1193.    CONTRACTOR;    LIENS    FOR    CLAIMS   AGAINST. 

The  contractor  shall  be  entitled  to  recover  upon  a  lien  filed 
by  him  only  such  amount  as  may  be  due  to  him  according 
to  ttte  terms  of  his  contract,  after  deductingr  all  claims  of 
other  parties  for  work  done  and  materials  furnished,  as  afore- 
said; and  in  all  cases  where  a  lien  shall  be  filed,  under  this 
chapter,  for  work  done  or  materials  furnished  to  any  con- 
tractor, lie  shall  defend  any  action  brougrht  thereupon  at  his 
own  expense;  and  during  the  pendency  of  such  action,  the 
owner  may  withhold  from  the  contractor  the  amount  of  money 
for  which  [such]  lien  is  filed;  and  in  case  of  judgment  against 
the  owner  or  his  property,  upon  the  lien,  the  said  owner  shall 
be  entitled  to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment  and 
costs;  and  if  the  amount  of  such  judgment  and  costs  shall 
exceed  the  amount  due  by  him  to  the  contractor,  or  if  the 
owner  shall  have  settled  with  the  contractor  in  full,  he  shall 
be  entitled  to  recover  back  from  the  contractor  any  amount 
so  paid  by  him,  the  said  owner,  in  excess  of  the  contract 
price,  and  for  which  the  contractor  was  originally  the  party 
liable. 

History:  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code    Amdts.    1873-4,    p.    411. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

5.5  C.  389,  392  (construed  with  other  section.s)  ;  78  C.  193,  200, 
20  P.  419,  422  (construed):  99  C.  631,  634,  34  P.  438  (construed 
with  §1184);  107  C.  272,  275,  40  P.  394  (construed);  123  C.  533. 
534,  56  P.  449  (construed):  146  C.  281,  284,  285,  79  P.  96S  (cited): 
152  C.  31,  36,  91  P.  983  (original  contractor  shall  defend  against 
what) ;  2  C.  A.  36,  40,  83  P.  79  (allowance  and  deduction  of 
counterclaim). 

As  to  "original  contractor,"  nieaning  of,  see  Kerr's  Cyc.  C.  C. 
P.  §  1187  and  note  par.  28. 

As  to  right  of  successful  lien  claimant  to  recover  costs  and 
reasonabh'  attorney's  fees,  see  Kerr's  Cyr.  C  C.  P.  §  1184  and 
note   pal-.   1^1. 


S  1194.     COURT  TO  DECLARE  ORDER  OF  LIENS.    In  every 
case  in  which  different  liens  are  asserted  against  any  property, 

896 


Ch.  n.]  ORDER  OF  LIENS— JOINDER.  11195 

the  court  in  the  judgment  must  declare  the  rank  of  each  Uen, 
or  class  of  liens,  which  shall  be  in  the  following  order,  viz.: 

1.  All  persons  performing  manual  labor  in,  on,  or  about 
the  same. 

2.  Persons  furnishing  materials. 

3.  Subcontractors. 

4.  Original  contractors. 

[Disposition  of  proceeds — Docketin>?  deficiency.]  And  the 
proceeds  of  the  sale  of  the  property  must  be  applied  to  each 
lien  or  class  of  liens  in  the  order  of  its  rank;  and  whenever, 
in  the  sale  of  the  property  subject  to  the  lien,  there  is  a 
deficiency  of  proceeds,  judgment  may  be  docketed  for  the 
deficiency  in  like  manner  and  with  like  effect  as  in  actions  for 
the  foreclosure  of  mortgages. 

Hl»tor>-:  Enacted  March  11,  1872;  amended  Marcli  30,  1874, 
Code  ^mdts.  1873-4,  p.  412;  March  18,  1885,  Stats,  and  Amdts. 
1884-5,   p.   145. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

55  C.  389,  391,  392  (construed  with  §1183);  78  C.  193,  199,  200, 
20  P.  419,  422  (construed);  90  C.  373,  376,  27  P.  294  (construed); 
90  C.  543.  548,  27  P.  438,  439  (right  of  material  man  to  maintain 
action  without  proceeding  to  enforce  lien);  92  C.  235,  237,  28  P. 
285  (construed  with  other  sections);  107  C.  193,  197.  40  P.  334 
(construed  with  other  sections);  123  C.  532,  534.  56  P.  449  (con- 
strued): 124  C.  24,  27.  56  P.  610.  611  (miscited  in  P.  for  §1184): 
126  C.  683,  684,  685,  59  P.  142  (construed);  135  C.  636,  640.  641,  68 
P.  92  (construed  with  other  sections);  150  C.  790,  791,  90  P.  114 
(preference  of  laborers  over  material  men — statute  is  void  to 
what  extent). 

As  to  appeal   bond,  generally,  see  ante  §  945  and  note. 

As  to  contract  not  payable  in  money,  and  exception  as  to 
original  contractor,  see  Kerr's  C5'c.  C.  C  P.  §  1184  and  note. 

As  to  "original  contractor,"  meaning  of,  see  Kerr's  Cyc.  C. 
C.  P.   §  1187  and  note  par.  44. 

m{>r>.    \y\  mihbkk  of  mexholdkhs  >rvY  join  in 

ACTION.  Any  number  of  jjersons  clainiiiig  liens  M)ay  join 
in  the  same  action,  and  when  separate  actions  are  commenced, 
the  court  may  consolidate  them.  The  court  must  also  allow, 
as  a  part  of  the  costs,  the  money  paid  for  filing  and  record- 
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ing  the  lien,  and  reasonable  attorneys'  fees  in  the  superior 
and  supreme  courts,  such  costs  and  attorneys'  fees  to  be 
allowed  to  each  lien  claimant  whose  lien  is  established, 
whether  he  be  plaintiff  or  defendant,  or  whether  they  all 
join  in  one  action  or  separate  actions  are  consolidated. 

History:  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  412;  March  18,  1885,  Stats,  and  Amdts. 
1884-5,   p.    146. 

See  Kerr'.s  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

8  P.  882,  884  (cited  in  construing  §1187):  60  C.  439,  440  (con- 
strued with  §1187);  68  C.  262,  263,  9  P.  149  (construed);  72  C. 
393.  397,  14  P.  98.  99  (cited);  74  C.  273,  279,  20  P.  573,  576  (cited 
in  construing  §1187);  74  C.  532,  535,  16  P.  325.  327  (construed); 
76  C.  578,  582,  18  P.  772.  773  (construed);  78  C.  193.  200.  20  P. 
419,  422  (cited  with  other  sections);  80  C.  275.  281.  22  P.  231.  232 
(construed);  84  C.  537,  539,  24  P.  286  (construed);  87  C.  508.  513. 
25  P.  686,  687  (construed);  88  C.  36.  42,  23  P.  200.  201,  25  P.  1101 
(construed);  90  C.  543,  548.  27  P.  438.  439  (cited  with  §1194); 
91  C.  552,  554,  27  P.  860,  861  (construed);  94  C.  192,  193.  194.  29 
P.  622  (construed);  94  C.  229.  232,  29  P.  629  (construed);  99  C. 
631,  634,  34  P.  438  (construed  with  ^  1184);  100  C.  484,  490,  35  P. 
144  (construed);  106  C.  224,  234,  39  P.  758  (construed);  107  C. 
193,  195,  40  P.  334  (construed);  107  C.  272.  275.  40  P.  394  (con- 
strued); 110  C.  164,  165,  52  A.  S.  75.  42  P.  566  (cited);  115  C.  1,  5, 
46  P.  735,  1057  (construed);  124  C.  512,  516,  57  P.  479  (con- 
strued); 127  C.  327,  328,  59  P.  785  (construed  and  applied);  127 
C.  641,  642,  60  P.  427  (construed);  66  P.  674,  675  (foreclosure  of 
mechanic's  lien — plaintiff  is  properly  allowed  costs  and  attor- 
ney's fee.  when);  140  C.  500,  507,  74  P.  41,  42  (construed);  146  C. 
281,  285,  79  P.  968  (construed  with  §1193);  150  C.  265.  268.  88  P. 
982  (unconstitutionality  of  provision  as  to  attorney's  fee);  1  C. 
A.  307,  308,  309,  82  P.  91    (construed). 

As  to  riglit  of  successful  lien  claimant  to  recover  costs  and 
reasonable  attorneys'  fees,  see  Kerr's  Cyc.  C.  C.  P.  §1184  and 
note  par.  21. 

Right  to  attorneys'  fees  is  dependent  upon  right  of  lien. — 90 
C.  543,  546,   27  P.  438. 

Same — Validity  of  mechanics'  lien  law  providing  for  taxing  of 
attorney's  fee. — See  11   A.  C.   714. 

§1196.     ATTACHMEM',     ETC.,     AGAINST     MATERIALS. 

Whenever  materials  shall  have  been  furnished  for  use  in  the 
construction,  alteration,  or  repair  of  any  building  or  other 
improvement,  such  materials  shall  not  be  subject  to  attach- 
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ment,  execution,  or  other  legal  process,  to  enforce  any  debt 
due  by  the  purchaser  of  such  materials,  except  a  debt  due  for 
the  purchase  money  thereof,  so  long  as  in  good  faith  the 
same  are  about  to  be  applied  to  the  construction,  alteration, 
or  repair  of  such  building,  mining  claim,  or  other  improve- 
ment. 

HlNtory:  Enacted  March  11,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  412;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  190,  act  held  uncon- 
stitutional, see  history,   §  5   ante. 

(jl    C.   :{49,   353    (citf-d). 

S1197.  LIE\  DOES  \0T  IMPAIR  RKiHT  TO  PROCEED 
FOR  RECOVERY  OF  THE  DEBT.  Nothing  contained  in  this 
chapter  shall  be  construed  to  impair  or  affect  the  right  of 
any  person  to  whom  any  debt  may  be  due  for  work  done  or 
materials  furnished,  to  maintain  a  personal  action  to  recover 
such  debt  against  the  person  liable  therefor. 

HlHtory:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code   Amdts.    1873-4,   p.    351. 

Se«  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

70  C.  220,  221,  11  P.  647,  648  (construed  witli  §1183  ante);  90 
C.  543,  548.  27  P.  438,  439  (construed  with  S  1194);  95  C.  390.  394. 
30  P.  564  (cited  and  construed  §118;?):  107  C.  193,  197,  40  P.  334 
(construed  witli  otlier  sections):  140  C.  266,  269.  27u,  271.  273, 
276.  80  P.  405   (construed). 

Riglit  to  enforce  mechanic's  lien  and  to  imisuc  Dtlu'i-  i-cnie- 
dies  simultaneously. — See  3  A.  C'.   11 00. 

Right  to  file  cross-hill  in  action  to  enforce  a  niechanic's  lien. 
—See  9  A.  C.  228. 

Right  to  money  judgment  not  lost  or  waived  by  proceedings 
to  enforce  meclianic's  lien. — See  Kerr's  Cyc.  C  <^.  P.  S  1194,  note 
pars.  7,  S. 

§  1198.  RCLES  OF  PRACTICE.  Except  as  otherwise  pro- 
vided in  this  chapter,  the  provisions  of  part  two  of  this  code 
are  applicable  to,  and  constitute  the  rules  of  practice  in,  the 
proceedings  mentioned  in  this  chapter. 

HiHtory:      Enacted    March    11,    1872. 

61   C.   349,   353    (cited). 

See  Kerr's  Cyc.  C.  C.   P.  «§  307  et  s.mi.  and   notes. 

899 


t?m99-1201  CODK  OKCIVIL   PROCEDTTRK.  [  I't  .1 1  l.Til.IV. 

§  1199.  NEW  TRIALS  AND  APPEALS.  The  provisions  of 
part  two  of  this  code  relative  to  new  trials  and  appeals,  except 
in  so  far  as  they  are  inconsistent  with  the  provisions  of  this 
chapter,  apply  to  the  proceedings  mentioned  in  this  chapter. 

History:      Enacted   March    11,    1872. 

61  C.  349,  353   (cited). 

See  Kerr's  Cyc.  C.  C.  P.  §§  656  et  seq.  and  note.s;  and  SS  936 
et    seq.    and    notes. 


§  1200.  WHERE  CONTRACTOR  FAILS  TO  PERFORM 
CONTRACT.  In  case  the  contractor  shall  fail  to  perform  his 
contract  in  full,  or  shall  abandon  the  same  before  completion, 
the  portion  of  the  contract  price  applicable  to  the  liens  of 
other  persons  than  the  contractor,  shall  be  fixed  as  follows: 
From  the  value  of  the  work  and  materials  already  done  and 
furnished  at  the  time  of  such  failure  or  abandonment,  includ- 
ing materials  then  actually  delivered  or  on  the  ground,  which 
shall  thereupon  belong  to  the  owner,  estimated  as  near  as 
may  be  by  the  standard  of  the  whole  contract  price,  shall  be 
deducted  the  payments  then  due  and  actually  paid,  according 
to  the  terms  of  the  contract  and  the  provisions  of  sections  one 
thousand  one  hundred  and  eighty-three  and  one  thousand  one 
hundred  and  eighty-four,  and  the  remainder  shall  be  deemed 
the  portion  of  the  contract  price  applicable  to  such  liens. 

History:  Enacted  March  18,  1885,  Stats,  and  Amdts.  1884-5, 
p.     146. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

90  C.  590,  593,  26  P.  767,  27  P.  426  (cited);  94  C.  229,  237.  29  P. 
629,  632  (construed);  102  C.  443,  444.  36  P.  765  (cited);  105  C.  114, 
116,  118,  38  P.  635  (construed);  132  C.  490,  495,  64  P.  850  (con- 
strued and  applied  wliere  owner  did  not  proceed  witli  completion 
of  building  in  tliirty  days). 

§  1201.  WRITTEN  CONSENT  TO  WAIVE  CLAIMS.  It  shall 
not  be  competent  for  the  owner  and  contractor,  or  either  of 
them,  by  any  term  of  their  contract,  or  otherwise,  to  waive, 
affect,  or  impair  the  claims  and  liens  of  other  persons,  whether 

900 


eh.  IT.l  WFIA'P    FORFEITS    TJEX.  §1202 

with  or  without  notice,  except  by  their  written  consent,  and 
anj'  term  of  the  contract  to  that  effect  shall  be  null  and  void. 

History:  Enacted  March  18,  1885,  Stats,  and  Amdts.  1884-5. 
p.    146. 

Sei'   Koir'.s  Cyc.  O.  C.   P.   fur  :;  pars,  annotalion. 

97  C.  184.  188,  31  P.  893  (construed  with  §§1183,  1184):  133  C. 
242,  245,  65  P.  378  (referred  to  as  not  applied):  146  C.  266.  271. 
80  P.  405  (what  payment  does  not  affect  lien);  3  C.  A.  145.  149.  84 
P.   681    (construed  and  applied  with   S  1190). 

"Waiver  of  nieclianic's  lit-n — As  to  ^eni'i-ally.  see  41   A.   1 ).  221. 

Same — P.y  conliact  iiicon.slstent  witli  tin-  lien. — See  1  A.  C. 
954. 

Same— liy  taking  nolt-s  and  other  .security. — S<.-e  41   A.  S.  Tiil. 

§  1202.  ^VHAT  FORFEITS  LIEXS.  Any  person  who  shall 
wilfully  give  a  false  notice  of  his  claim  to  the  owner  under 
the  provisions  of  section  one  thousand  one  hundred  and  eighty- 
four,  shall  forfeit  his  lien. 

[Falsely  including  material,  etc. — Penalty.]  Any  person 
who  shall  wilfully  include  in  his  claim  filed  under  section 
one  thousand  one  hundred  and  eighty-seven,  work  or  materials 
not  performed  upon  or  furnished  for  the  property  described 
in  the  claim,  shall   forfeit  his  lien. 

If  the  o«ner  and  liis  contractor  shall  directly  or  indirectly 
consjiire  to  or  agree  that  the  written  contract  filed  shall 
appear  to  show  the  contract  price  to  be  less  than  it  really 
is,  and  it  shall  accordingly  so  show,  then  such  contract  shall 
be  wholly  void,  and  no  recovery  shall  be  had  thereon  by 
either  party  thereto,  and  in  such  case  the  labor  done  and 
materials  furnished  by  all  persons,  except  the  contractor,  shall 
be  deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a  lien  for  the  value 
thereof. 

HiNtory:  Enacted  March  18,  1885,  Stats,  and  Amdts.  1884-5. 
p.    146. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

91  C.  362,  365,  366.  27  P.  7  43,  744  (pt-nal  character  of  provision 
— evidence  sliould  be  clear  and  convincing  that  violation  was 
willful  and  intentional):  1<I6  C.  224.  2:i5.  :'■!>  P.  75K  (construed 
witli   S  1 187). 
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§  1203.  BOM)  OF  COMKAt  TOR  TO  BE  FILED.  Every 
contract  required  to  be  filed  under  tiie  provisions  of  this 
chapter  shall  be  accompanied  by  a  good  and  sufficient  bond  in 
an  amount  equal  to  at  least  twenty-five  per  cent  of  the  con- 
tract price,  which  said  bond  shall  be  filed  at  the  same  time 
and  in  the  same  manner  as  herein  provided  for  the  filing  of 
such  contract,  or  memorandum  thereof.  Said  bond  shall,  by 
its  terms,  be  made  to  inure  to  the  benefit  of  any  and  all 
persons  who  perform  labor  for,  or  furnish  materials  to  the 
contractor,  or  any  person  acting  for  him,  or  by  his  authority; 
and 

Any  such  person  sliall  have  an  action  to  recover  upon  said 
bond,  against  the  principal  and  sureties,  or  either  of  them, 
for  the  value  of  such  labor  or  materials,  or  both,  not  exceed- 
ing the  amount  of  the  bond;  but  such  action  shall  not  affect 
his  lien,  nor  any  .action  to  foreclose  the  same,  except  that 
there  shall  be  but  one  satisfaction  of  his  claim,  with  costs 
and  counsel  fees.  Anj'  failure  to  comply  with  the  provision 
of  this  section  shall  render  the  owner  and  contractor  jointly 
and  severally  liable  in  damages  to  any  and  all  materialmen, 
laborers  and  subcontractors  entitled  to  liens  upon  the  prop- 
erty affected  by  said  contract. 

HLstory:  Enacted  March  18,  .1885,  Stats,  and  Amdts.  1884-5, 
p.  147;  repealed  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  155: 
present  section  enacted  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  202;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  190,  act  held  unconstitutional,  see  his- 
tory, §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

42  P.  1072,  1073  (cited);  127  C.  382,  387,  59  P.  765  (cited):  128 
C.  145,  146,  147,  60  P.  775  (bond  not  filed  cannot  be  enforced — 
necessity  of  filing-  as  a  delivery):  128  C.  665,  667,  668,  669,  61  P. 
369  (applied);  128  C.  145,  146,  147,  60  P.  775  (construed  and 
applied):  129  C.  390,  394,  62  P.  41  (section  is  applicable  to  what 
contracts):  63  P.  168,  169,  170  (construed):  133  C.  373.  374,  65  P. 
970.  60  L.  815  (construed):  136  C.  55.  57,  68  P.  576  (cited):  136  C. 
122,  126.  89  A.  S.  116,  68  P.  481,  57  L.  726   (cited  with  §  1184  ante); 

138  C.   543,   544,  546,  69  P.   250,   71  P.  701    (cited):   139  C.   192,  193, 
194,  72  P.  964   (construed):  139  C.  325,  326,  73  P.  864   (construed): 

139  C.   379,   380.    73   P.    150    (construed):    140   C.    476,    489.   98   A.   S. 
73.    74    P.    28    (cited):    145    C.    205.    206,    78    P.    640    (construed):    3 
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C.  A.  338,  341,  85  P.  156  (inapplicable  to  what  bond):  5  C.  A.  435. 
436,  437,  439,  90  P.  556  (a  bond  voluntarily  nuuli-  may  bo  enforced 
as  a  common-law  bond,  whether  tlii.s  section  and  a  bond  given 
under  it  are  void  or  not). 

As  to  provision  in  §  1184  ante  being  unconstitutional  upon 
reasoning  employed  in  declaring  this  section  unconstitutional, 
see  Kerr's  Cyc.  C.  C.  P.   §1184  and  note  par.    11. 

§  1203a.    MISTAKES   OR   EKKOKS   IN    STATE3IEM   >0T 

TO  IXVALIDATE.  No  mistakes  or  errors  [1]  in  the  state- 
ment of  the  demand,  or  [2]  of  the  amount  of  credits  and  off- 
sets allowed,  or  [3]  of  the  balance  asserted  to  be  due  to 
claimant,  [4]  nor  in  the  description  of  the  property  against 
which  the  claim  is  filed,  shall  invalidate  the  lien,  unless  the 
court  finds  that  such  mistake  or  error  in  the  statement  of 
the  demand,  credits  and  offsets,  or  of  the  balance  due,  was 
made  [1]  ivitli  the  intent  to  defraud,  or  [2]  the  court  shall 
find  that  the  innocent  third  party,  without  notice,  direct  or 
constructive,  has  since  the  claim  was  filed,  become  the  bona 
fide  owner  of  the  property  liened  upon,  and  [3]  that  the  notice 
of  claim  was  so  deficient  that  it  did  not  put  the  party  upon 
further  inquiry  in  any  manner. 

HlBtory:  Enacted  March  22,  1907,  Stats,  and  Amdts.  1907, 
p.  858,  Kerr's  Stats,  and  Amdts.    1906-7,  p.    482. 
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CHAPTER    III. 

[Chapter  III  of  Title  IV  of  Part  III  of  the  Code  of  Civil  Pro- 
cedure and  each  and  every  section  of  said  Chapter  III  are 
repealed,  and  a  new  Chapter  III  is  substituted  to  take  the  place 
thereof  in  said  code  to  read  as  follows:] 

CERTAIN  LIENS  FOR  SALARY  AND   WAGES. 

§  1204.     Preferred    creditors    when    assignment    of    property    is 

made. 
§  1205.     Same.     Against  estates. 

§  1206.     Same.     In   cases   of   execution   or   attachment. 
§  1207.     Dispute    of   claim    or    some    portion    thereof — costs. 
§  1208  [a].  Distribution     of    proceeds    where     the     entire    claim.s 

cannot  be  paid. 

§  1204.    PREFERRED   CREDITORS   WHEN   ASSIGNMENT 

OF  PROPERTY  IS  MADE.  When  any  assignment,  whether 
voluntary  or  involuntary,  is  made  for  the  benefit  of  the  credi- 
tors of  the  assignor,  or  results  from  any  proceeding  in  insol- 
vency commenced  against  him,  the  wages  and  salaries  of 
miners,  mechanics,  salesmen,  servants,  clerks,  laborers,  and 
other  persons,  for  services  rendered  for  him  within  sixty  days 
prior  to  such  assignment,  or  to  the  commencement  of  such 
proceeding,  and  not  exceeding  one  hundred  dollars  each,  con- 
stitute preferred  claims,  and  must  be  paid  by  the  trustee  or 
assignee  before  the  claim  of  any  other  creditor  of  the  assignor 
or  insolvent. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdts. 
1893,  p.  97;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  act  held  unconstitutional,  see  history,  §  5 
ante;  former  section  repealed  and  present  enacted  in  place 
thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  321,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  482. 

See  Kerr's  Cj'C.  C.  C.  P.  for  i'  par.';,  annotation. 

84  C.  554,  559,  24  P.  169,  171  (cited  in  construing  §31  Insolvent 
Act  of  1880);  125  C.  415.  417,  5S  P.  02  (cited  in  construing  Insol- 
vent Act  of  1880);  148  C.  18.  23,  26,  27,  82  P.  374  (applied — con- 
strued as  not  limited  to  particular  classes  of  assignments — it  is 
applicable  to  all  assignments). 

As  to  assignments  for  benefit  of  creditors  in  general,  see 
Kerr's  Cyc.  C.  C.  §§  3449-3473  and  notes. 
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§  1205.  SAME.  AGAINST  ESTATES.  Upon  the  death  of 
any  employer,  the  wages,  not  exceeding  one  hundred  dollars 
in  amount,  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
laborer,  or  other  employee,  for  work  done  or  services  ren- 
dered within  sixty  days  prior  to  such  death,  must  be  paid 
before  any  other  claim  against  the  estate  of  such  employer, 
except  his  funeral  expenses,  and  expenses  of  the  last  sick- 
ness, the  allowance  to  the  widow  and  infant  children,  and 
the  charges  and  expenses  of  administration. 

HiNtury:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdts. 
1893,  p.  97;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  act  held  unconstitutional,  see  history,  §  5 
ante;  former  section  repealed  and  present  enacted  In  place 
thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  321,  Kerr's 
Stats,    and    Amdts.    1906-7,    p.    482. 

122  C.   462,  463,  55  P.  249   (construed  with   §  1643). 
As  to  preferred  claims  against  estates  of  deceased  persons,  see 
Kerr's  Cyo.  C.  C.  P.   §§1643  et  se(|.  and  notes. 

S  120(>.     SA3IE.     IN  CASE  OF  EXECUTION  OR  ATT.VCH- 

MENT.  Upon  the  levy  of  any  attachment  or  execution,  not 
founded  upon  a  claim  for  labor,  any  miner,  mechanic,  sales- 
man, servant,  clerk,  laborer,  or  other  person  who  has  per- 
formed work  or  rendered  services  for  the  defendant  within 
sixty  days  prior  to  the  levy,  may  file  a  verified  statement  of 
his  claim  therefor  with  the  officer  executing  the  writ,  and 
give  copies  thereof  to  the  debtor  and  the  creditor,  and  such 
claim,  not  exceeding  one  hundred  dollars,  unless  disputed, 
must  be  paid  by  such  officer  from  the  proceeds  of  such  levy 
remaining  in  his  hands  at  the  filing  of  such  statement.  If  any 
claim  is  disputod,  within  the  time,  and  in  the  manner  pre- 
scribed in  section  twelve  hundred  and  seven,  the  claimant 
must  within  ten  days  thereafter  commence  an  action  for  the 
recovery  of  his  demand,  which  action  must  be  prosecuted  with 
due  diligence,  or  his  claim  to  priority  of  payment  is  forever 
barred.  Tlic  oflioor  must  retain  in  his  possession  until  the 
deterniination  of  such  action  so  much  of  the  proceeds  of  the 
writ   as   may    l)e    necessary    to   satisfy    the   claim,   and    if   the 
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claimant  recovers  judgment,  the  officer  must  pay  the  same, 
including  the  costs  of  suit,  from  such  proceeds. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdts. 
1893,  p.  87;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  act  held  unconstitutional,  see  history,  §  5 
ante;  former  section  repealed  and  present  enacted  in  place 
thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  321,  Kerr's 
Stats,    and   Amdts.    1906-7,    p.    482. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

63  C.  381,  382,  383  (construed):  81  C.  270,  271,  273,  22  P.  663, 
664  (cited);  83  C.  222,  223,  224,  23  P.  317,  318  (construed);  115  C. 
143,  145,  146,  147,  148,  149,  44  P.  336,  46  P.  922  (construed  and 
applied);  122  C.  533,  534,  55  P.  327  (construed);  128  C.  42,  43,  44, 
60  P.  525  (construed);  141  C.  339,  400,  401,  402.  74  P.  1037  (con- 
strued). 


§  1207.     DISPUTE  OF  CLAIM  OR  SOME  PORTION  THERE- 

OF — COSTS.  Within  five  days  after  receiving  a  copy  of  the 
statement  provided  for  in  the  preceding  section,  either  the 
debtor  or  the  creditor  may  file  vv^ith  the  officer  a  verified 
statement  denying  that  any  part  of  such  claim  is  due  for 
services  rendered  within  sixty  days  next  preceding  the  levy 
of  the  writ,  or  denying  that  any  part  of  such  claim,  beyond  a 
sum  specified,  is  so  due.  If  a  part  of  the  claim  is  admitted 
to  be  due,  and  the  claimant  nevertheless  brings  suit  and  does 
not  recover  more  than  the  amount  so  admitted,  he  cannot 
recover  costs,  but  the  costs  must  be  adjudged  against  him, 
and  the  amount  thereof  deducted  from  the  sum  found  due  him. 

History:  Enacted  March  7,  1883,  Stats,  and  Amdts.  1883. 
p.  47;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  192,  act  held  unconstitutional,  see  history, 
§  5  ante;  former  section  repealed  and  present  enacted  in  place 
thereof  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's 
Stats,    and    Amdts.    1906-7,    p.    483. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

83  C.  222,  223,  23  P.  317,  318  (construed  with  §1206);  115  C. 
143,  145,  44  P.  336,  46  P.  922  (cited  in  connection  with  the  con- 
struction of  §1206):   128  C.   44.  60  P.  525    (applied). 
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§  1208[a].  DISTKIBl'TIOX  OF  PROCEEDS  WHERE  THE 
EM  IKE  CLAIMS  CANNOT  BE  PAID.  If  the  claims  pre- 
sented under  section  twelve  hundred  and  six  and  not  dis- 
puted, or,  if  disputed,  established  bj'  judgment,  exceed  the 
proceeds  of  the  writ  not  disposed  of  before  their  presenta- 
tion, such  proceeds  must  be  distributed  among  the  claimants 
in  proportion  to  the  amount  of  their  respective  claims. 

HiHtory:  Enacted  INlarch  Ifi.  1907,  and  nii.s-numhered  120S, 
Stats,  and  Amdts.  lOnT,  p.  :5-':i,  Kerr\s  Stats,  and  Amdts.  1906-7, 
p.    483    [§1208]. 


CHAPTER    IV. 

CERTAIN  LIENS  UPON  ANIMALS. 

§  1208.     Lien.s  arising   from   acts   done   in   preventing   cruelt>'    to 
animals,   how   enforced. 

S  120S.  LIEN  FOR  A(  TS  DONE  IN  rREVENTlNCi 
CRUELTY  TO  ANIMALS,  JlOW  ENFORCED.  Any  per- 
son having  a  lien  upon  any  animal  or  animals  under  the  pro- 
visions of  sections  five  hundred  and  ninety-seven  a,  or  five 
hundred  and  ninety-seven  b,  of  the  Penal  Code  may  satisfy 
such  lien  as  follows: 

[When  not  satisfied — Resort  to  court — Sale  on  published  no- 
tioe.]  If  such  lien  be  not  discharged  and  satisfied,  by  the  per- 
son responsible,  within  three  days  after  the  obligation  becomes 
due,  then  the  person  holding  such  lien  may  resort  to  the 
proper  court  to  satisfy  the  claim;  or  he,  three  days  after 
the  charges  against  such  property  become  due,  may  sell  the 
same,  or  such  undivided  fraction  thereof  as  may  become 
necessary,  to  defray  the  amount  due  and  costs  of  sale,  by 
giving  three  days'  notice  of  the  sale  by  advertising  in  some 
newspaper  published  in  the  county,  or  city  and  county,  in 
which  the  lien  has  attached  to  the  property;  or,  if  there  is 
no  paper  published  in  the  county,  then  by  posting  notices  of 
the  sale  in  three  of  the  most  public  places  in  the  town  or 
township  for  three  days  previous  to  the  sale. 

[Notice  to  contjiin,  what— rroceeds  of  sale.]     Said  notices 
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shall  contain  an  accurate  description  of  the  property  to  be 
sold,  together  with  the  terms  of  sale,  which  must  be  for 
cash,  payable  on  the  consummation  of  the  sale.  The  pro- 
ceeds of  the  sale  must  be  applied  to  the  discharge  of  the  lien 
and  the  costs  of  sale;  the  remainder,  if  any,  must  be  paid 
over  to  the  owner,  if  known,  and  if  not  known  must  be  paid 
into  the  treasury  of  the  humane  society  of  the  county,  or 
city  and  county,  wherein  the  sale  takes  place;  if  no  humane 
society  exists  in  the  county,  then  the  remainder  shall  be 
paid  into  the  county  treasury. 

History;       Enacted    March    21,    1905,    Stats,    and    Amdts.    1905, 
p.    632. 


TITLE  V. 

OF   CONTEMPTS. 

§  1209.      ^Yllat  acts  or  omissions  are  contempts. 

§  1210.     Re-entry   on   property  after  eviction,   when   a   contempt. 

§  1211.  A  contempt  committed  in  the  presence  of  the  court 
may  be  punished  summarily.  When  not  so  committed 
an   affidavit   or   statement   shall  be   made. 

§  1212.  A  warrant  of  attachment  may  issue  or  a  notice  to 
show  cause. 

§  1213.  Bail  may  be  given  by  a  person  arrested  under  such 
warrant. 

§  1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and 
detain  the  person  until   discharged. 

§  1215.     Bail-bond,   form   and   conditions   of. 

§  1216.     Officer    must    return    warrant    and    undertaking-,    if   any. 

§  1217.     Hearing. 

§  1218.     .ludgment  and  penalty,  if  guilty. 

§  1219.  If  the  contempt  is  the  omission  to  perform  any  act, 
the  person  may  be  imprisoned  until  performance. 

§  1220.     If  a  party  fail  to  appear,  proceedings. 

§  1221.  Illness  sufficient  cause  for  non-appearance  of  party  ar- 
rested.    Confinement  under  arrests  for  contempt. 

§  1222.     .ludgment  and  orders  in  such  cases  final. 

§  1209.     WHAT  ACTS  OR  OMISSIONS  AKE  CONTEMPTS. 

The  following  acts  or  omissions  in  respect  to  a  court  of 
justice,  or  proceedings  therein,  are  contempts  of  the  authority 
of  the  court: 
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1.  Disorderly,  contemptuous,  or  insolent  behavior  toward 
tlie  judge  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  dis- 
turbance, tending  to  interrupt  the  due  course  of  a  trial  or 
other  judicial  proceeding; 

3.  Misbehavior  in  oftice,  or  other  wilful  neglect  or  violation 
of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  coroner,  or 
other  person,  appointed  or  elected  to  perform  a  judicial  or 
ministerial  service; 

4.  Abuse  of  the  process  or  proceedings  of  the  court,  or 
falsely  pretending  to  act  under  authority  of  an  order  or  pro- 
cess of  the  court; 

r>.  Disobedience  of  any  lawful  judgment,  order,  or  process 
of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  or  counselor  of  a 
court,  and  acting  as  such,  without  authority; 

7.  Rescuing  any  person  or  proi)erty  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action, 
while  going  to,  remaining  at,  or  returning  from  the  court 
where  the  action  is  on  the  calendar  for  trial; 

9.  -Vny  other  unlawful  interference  with  the  process  or  pro- 
ceedings of  a  court; 

10.  Disobedience  of  a  siibjKena  duly  served,  or  refusing  to 
be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  with  a 
party  to  an  action,  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person  in 
respect  to  it,  without  immediately  disclosing  the  same  to  the 
court. 

12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  offi- 
cer, of  the  lawful  judgment,  order,  or  process  of  a  superior 
court,  or  proceeding  in  an  action  or  special  proceeding  con- 
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trary  to  law,  after  such  action  or  special  proceeding  is  re- 
moved from  the  jurisdiction  of  such  inferior  tribunal,  magis- 
trate, or  officer. 

13.  [Practising:  without  a  license.]  Practising  law,  or  ad- 
vertising or  holding  one's  self  out  as  practicing  or  as  entitled 
to  practise  law,  in  any  court,  except  a  justices'  or  police 
court,  without  having  received  a  license  as  attorney  and  coun- 
selor, issued  under  the  laws  of  this  state.  But  no  speecli  or 
publication  reflecting-  upon  or  concerning  any  court  or  any 
ofticer  thereof  shall  be  treated  or  punished  as  a  contempt  of 
such  court  unless  made  in  the  immediate  presence  of  such 
court  while  in  session  and  in  such  a  manner  as  to  actually 
interfere  with  its  proceedings. 

History:  Enacted  March  11,  1872;  amended  February  17, 
1891.  Stats,  and  Amdts.  1891,  p.  6;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  192,  act  held  uncon- 
stitutional, see  history,  §  5  ante;  amended  March  16,  1907, 
Stats,  and  Amdts.  1907,  p.  319,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    483. 

See  Kerr's  Cyc.  C.  C.  P.  for  77  par.s.  annotation. 

Code  -section.— 47  C.  131,  133  (applied):  47  C.  131,  133  (applied 
to  a  contempt  before  a  justice  of  the  peace) :  53  C.  204.  207 
(construed):  64  C.  343,  345,  30  P.  1030  (construed):  64  C.  434. 
438.  439.  1  P.  884  (construed):  64  C.  529,  598,  2  P.  418,  464 
(applied):  65  C.  187,  192,  3  P.  628,  631  (construed):  67  C.  643, 
645,  8  P.  514,  516  (referred  to):  69  C.  1,  4,  17,  31.  10  P.  69,  70.  78, 
87  (construed);  69  C.  541,  543.  11  P.  240  (construed);  69  C.  572. 
585.  11  P.  463,  469  (referred  to):  70  C.  51.  53,  11  P.  459.  460  (con- 
strued): 72  C.  510.  512.  14  P.  104  (construed):  73  C.  240.  241.  14 
P.  855.  856  (referred  to);  84  C.  50,  55,  23  P.  1029.  1030  (con- 
strued): 85  C.  603.  607,  20  A.  S.  248,  25  P.  256,  257  (construed): 
90  C.  553.  556,  27  P.  411,  412,  413,  414  (cited);  94  C.  333.  334,  29  P. 
622  (cited);  99  C.  360.  361.  37  A.  S.  57,  33  P.  1112,  21  L.  751 
(cited  with  other  sections);  99  C.  526.  529,  37  A.  S.  78,  34  P.  227, 
21  L.  755  (applied);  119  C.  413,  422,  427,  51  P.  696,  39  L.  691  (con- 
strued); 140  C.  1,  4,  5,  9,  12,  14,  15,  16,  73  P.  597,  598  (construed): 
140  C.  213,  215,  73  P.  1006  (construed):  147  C.  156,  161.  81  P.  409 
(construed);  151  C.  458,  461,  91  P.  100  (no  affidavit  is  required 
when);  1  C.  A.  312,  314,  82  P.  221  (refusal  of  witness  to  be  sworn. 
in  a  proper  case,  before  a  notary,  is  a  contempt). 

Prsu-tice  .-Vet  §480.-7  C.  181.  182   (applied). 
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CONTKMFT   OK    COl  U'l 

Appealability  of  judgruent  in  conttMiiiJt  iindi-i-  ui)|)cal  statuteb 
—See    3    A.    C.    759. 

Attachment  and  tine  nf  .iiiinr-  who  wiltull.v  fails  to  attend,  see 
ante   §  238. 

Committed  by  insult  in?;'  wiitten  cDUuiiuniia  t  ion  lo  judse,  see 
26  A.  R.  752,  753. 

Contempt  of  court  b.\-  libelous  newsijaper  puljliealions,  see  50 
A.  S.  572-585. 

Contempts  in  justices'  courts,  see  Kerr's  Cyc.  C  C.  P.  SS  900- 
910  and  notes. 

disabilities  of  i)erson   in  coiilenipt   of  t-ouit. — See  2  A.  C.  4t)3. 

iJisobedienci — (Jf  citation  in  piobate  couil,  see  Kerr's  Cyc.  C. 
C.  P.   S§  1440,   1460,   1461  and  notes. 

Same — Of  lawful  judgment  or  order,  by  executor,  see  Kerr's 
Cyc.  C.  C.  P.  §  1440  and  note. 

Same — Of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §S  1991-1994  and 
notes. 

Same — Of  writ  of  inundate,  see  ante  1097. 

Disobedience  of  lawful  judgment  or  order  of  court  by  execu- 
tor, see  Kerr's  Cyc.  C.  C.  P.  §  1440  and  note. 

Disobedience  to  subpoena  or  refusal  to  be  sworn  or  answer 
as  witness  being  punished  for  contempt,  see  Kerr's  Cyc.  C.  C.  P. 
§  1991  and  note. 

Dispossession  of  person  placed  in  possession  by  court  pro- 
cess,  see   Kerr's  Cyc.  C.  C.   P.   §  1210  and   note. 

Grounds  of  disbarment  of  attorneys  and  counselors  at  law 
for  unprofessional  conduct,  contempts,  and  calumnies  of  courts 
and  judges,   see   45   A.  S.   81-86. 

Imprisonment  of  woman  for  contempt  as  violati(jn  of  con- 
stitutional or  statutory  provision  against  ini|)risoinnent  in  cixil 
action. — See    8   A.   C.    5  6. 

.Turor   wilfully   failing   to  attend,  set'   ante    S  2:is. 

l>ial)ility  of  newspaper  proprietor  for  libel,  iniblished  wiiliout 
liis  knowledge  or  consent,  see   26  L.   779-781. 

Misbehavior  of  attorney,  see  Kerr's  Cyc.  C.  C.  P.  SS  287  et 
seq.  and  notes. 

Power  of  notary  to  punisli  for  contempt,  see  36  L.  822. 

Penalty  for  disobedience  of   writ  of  mandate,   see  ante   S  1097. 

Penalty  for  refusing  to  obey  citation  of  probate  court,  see 
Kerr's  Cyc.  C.  C.  P.  §  1460  and  note. 

Pendency  of  cause  as  essential  element  of  contempt  1)\-  ))ul)- 
licatiun    in   newspaper,  see   3  A.   C.   763. 

Power  of  courts,  generally,  see  Kerr's  Cyc.  C.  C.  I'.  sjS  12S,  177. 
178  and   notes;  also  8  I^.   584,  589;   9   U   566,  567. 

Power  of  courts  respecting  the  conduct  of  proceedings,  see 
Kerr's  Cyc.  C.   C.   P.   §128  and   note. 
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Power  of  court  to  prevent  pul)lir-ation  of  evidence  or  proceed- 
ings,  see   98   A.   D.    414-420. 

Power  of  judges  at  ciTamI)ers,   see   Kei-r's  Cyc.  C.   C.   P.   §§  165, 
166   and   notes. 

Power   of   judges    out   of   lourt,   see    Kerr's   Cyc.    C.    C.    P.    §  176 
and   note. 

Power  of  judicial   officers   to   conduct  proceedings  and  punish 
for  contempt,  see  Kerr's  Cyc.  C.  C.  P.  §§  177,  178  and  notes. 

Power   of   legislature   or.  legislative    committee    to   punish    for 
contempt. — See  7  A.  C.   877. 

Power  of  magistrate  or  justice  of  the  peace  to  punisli  for  con- 
tempt.— See  9  A.  C.  316. 

Power    of    supervisors    to    punish      for     contempt,    see     Kerr's 
Cyc.  Pol.   C.   §  4047  and  note. 

Proof   in    prosecution   for   constructive   contempt. — See   4    A.   C. 
183. 

'Refusal    to   testify    or   answer   particular    questions,    see    13    1j. 
66,    68. 

Removal  and  suspension  of  attorney,  see  Kerr's  Cyc.  C.  C.  P. 
§  287  and  note. 

Rights  and  duties  of  witnesses,  see  Kerr's  Cyc.  C.  C.  P.  §§  2064- 
2070   and   notes. 

Suminary  jurisdiction    of   court   over   attorneys  as   to   matters 
of  contempt,  see  2  A.  S.  853,  854. 

Suiumary  jurisdiction    of   court   over  attorneys,   generally,   see 
2   A.   S.    847-862. 

Summarj-    power    of    covirt    to    punish    for    conteinpt,    see    4    L. 
128,   129. 

Term   of  imprisonment  for  civil   contempt. — See   6   A.   C.   535. 

Truth   of  newspaper  publication  as  justification   or   defense   to 
charge   of  contempt. — See   10  A.   C.    092. 

Violation  of  injunction  by  person  not  party  to  suit  as  a  crimi- 
nal contempt. — See   3  A.   C.   28;   3  A.   C.   966. 

Witnesses   being   bound   to   answer    questions,    see    Kerr's   Cyc. 
C.   C.   P.   §  2064  and   note. 


§  1210.  RE-ENTRY  OA  PROPERTY  AFTER  EVICTION, 
WHEN  A  CONTEMPT.  Every  person  dispossessed  or  ejected 
from  any  real  property  by  the  judgment  or  process  of  any 
court  of  competent  jurisdiction,  who,  not  having  right  so  to 
do,  re-enters  into  or  upon  or  takes  possession  of  any  such 
real  property,  or  induces  or  procures  any  person  not  having 
right  so  to  do,  or  aids  or  abets  him  therein,  is  guilty  of  a 
contempt  of  the  court  by  which  such  judgment  was  ren- 
dered or  from  which  such  process  issued.     Upon  a  conyictioii 

912 


Tit.  v.]  IN    PRESENCE   OF   COURT.  5  1211 

for  sucli  contempt  the  court  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  requiring  him  to 
restore  such  possession  to  the  party  entitled  under  the  original 
judgment  or  process,  or  to  his  lessee,  grantee,  or  successor 
in  interest,  and  no  appeal  from  the  order  directing  the 
issuance  of  an  alias  writ  of  posaessiou  stays  the  execution 
thereof,  unless  a  written  undertaking  is  executed  on  the  part 
of  the  appellant,  with  two  or  more  sureties  to  the  effect  that 
he  will  not  commit  or  suffer  to  be  committed  any  waste 
thereon,  and  if  the  order  is  affirmed,  or  the  appeal  dismissed, 
he  will  pay  the  value  of  the  use  and  occupation  of  the  prop- 
erty from  the  time  of  his  unlawful  re-entry  until  the  delivery 
of  the  possession  thereof,  pursuant  to  the  judgment  or  order, 
not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court 
by  which  the  order  for  the  alias  writ  was  made,  and  which 
must  be  specified  in  the  undertaking. 

History:  Enacted  March  11,  1872;  amended  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  281;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  193,  act  held  unconstitu- 
tional, see  liistory,  §  5  ante;  amended  March  16,  1907,  Stats,  and 
Amdts.    1907,   p.    320,   Kerr's   Stats,    and   Amdts.    1906-7,   p.    484. 

See  Kerr's  Cyc.  C.  C.  P.   for  8  pars,  annotation. 

52  C.  506,  508  (construed);  62  C.  479,  480  (applied);  69  C.  1,  4. 
10  P.  69,  70  (cited);  70  C.  211,  212,  11  P.  699  (applied):  90  C. 
553,  556,  27  P.  411,  413  (referred  to):  31  P.  900,  901  (construed): 
99  C.  360,  361,  37  A.  S.  57,  33  P.  1112,  21  1>.  7;")!  (referred  to); 
135    C.    320,    67    P.    381    (cited). 

§  1211.  A  COATEMl'T  COMMITTED  IN  THE  PKESENCE 
OF  THE  (OURT  MAY  IJE  PI MSIIEI)  SI  MMAKILY.  WHEN 
NOT  SO  COMMITTED  AN  AFFIDAVIT  OR  STATEMENT 
SHALL  BE  MADE.  When  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  be  punished  summarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  immedi- 
ate view  and  presence,  adjudging  that  the  person  proceeded 
against  is  thereby  guilty  of  a  contempt,  and  that  he  be  pun- 
ished as  therein  prescribed.  When  the  ('(Mitempt  is  not  com- 
mitted in  the  immediate  view  and  presence  of  the  court,  or 
Kerr's  C.  C.  P.— r,S  913 
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judge  at  chambers,  an  affidavit  shall  be  presented  to  the 
court,  or  judge,  of  the  facts  constituting  the  contempt,  or  a 
statement  of  the  facts  by  the  referees  or  arbitrators,  or  other 
judicial  officer. 

History:  Enacted  March  11,  1872,  re-enactment  of  §481  Prac- 
tice  Act. 

See  Kerr"s  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  section. — 60  C.  93  (cited):  71  C.  238,  240,  12  P.  259.  260 
(construed);  73  C.  486,  497,  15  P.  110,  115  (cited);  77  C.  198,  20U, 
201,  11  A.  S.  263,  19  P.  380  (construed);  90  C.  553,  556,  27  P.  411, 
413  (referred  to):  92  C.  478,  480,  27  A.  S.  154,  28  P.  489,  490  (con- 
strued); 99  C.  360,  361,  37  A.  S.  57,  33  P.  1112,  21  L.  751  (referred 
to);  126  C.  244,  245,  58  P.  549  (construed):  131  C.  280,  284.  63 
P.  372  (construed);  140  C.  1,  2,  73  P.  597  (cited);  140  C.  213,  217, 
73  P.  1006  (cited);  146  C.  132,  133,  79  P.  853  (construed);  151 
C.  458,  461,  91  P.  100   (no  affidavit  is  required  when). 

Practice  Act  §481. — 7  C.  181,  183  (cited);  42  C.  412,  415  (con- 
strued). 

As  to  contempts  committed  witliout  presence  of  court,  and 
attachment  therefor,  see  Kerr's  Cyc.  C.  C.  P.  §  1212  and  note. 

As  to  reciting  the  facts,  see  Kerr's  Cyc.  C.  C.  P.  §  1219  and 
note. 

§  1212.  A  WARRANT  OF  ATTACHMENT  MAY  ISSUE  OR 
A  NOTICE  TO  SHOW  CAUSE.  When  the  contempt  is  not 
committed  in  the  immediate  view  and  presence  of  the  court 
or  judge,  a  warrant  of  attachment  may  be  issued  to  bring  the 
person  charged  to  answer,  or,  without  a  previous  arrest,  a 
warrant  of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause  be  granted;  and  no  warrant  of  ooiumitiuent 
can  be  issued  without  such  previous  attachment  to  answer,  or 
such  notice  or  order  to  show  cause. 

History;  Enacted  March  11,  1872,  substantial  re-enactment 
of    §  482    Practice    Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

59  C.  420,  421  (construed):  60  C.  5,  6  (construed):  65  C.  187. 
191,  3  P.  628.  631  (construed);  73  C.  486,  497,  15  P.  110,  115 
(applied);  90  C.  553,  556,  27  P.  411,  413  (referred  to);  99  C.  360, 
361,  37  A.  S.  57,  33  P.  1112,  21  L.  751  (referred  to);  126  C.  244. 
245,   58   P.   549    (construed). 

As  to  necessity  for  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  1212,  note 
par.    2. 
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S  1213.  BAIL  MAY  BE  GIVEN  BY  A  I'EKSON  ARRESTED 
U>DER  SUCH  WARRANT.  Whenever  a  warrant  of  attach- 
ment is  issued,  pursuant  to  this  title,  the  court  or  judge  must 
direct,  by  an  indorsement  on  such  warrant,  that  the  person 
charged  may  be  let  to  bail  for  his  appearance,  in  an  amount 
to  be  specified  in   such  indorsement. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  483  Prac- 
tice Act  as  amended  1859,  Stats.   1859,   p.   139. 

90  C.  553,  556,  27  P.  411.  413  (referred  to):  99  C.  360.  361.  37 
A.  S.  57,  33  P.   1112,   21   L.  7.t1    (referred  to). 

S  1214.  SHERIFF  MIST.  IPOX  EXEtTTIX;  THK  WAR- 
RAJfT,  ARREST  A>D  DETAIN  THE  PERSON  IN  TIL  DIS- 
CHARGiED.  Upon  executing  the  warrant  of  attachment,  the 
sheriff  must  keep  the  person  in  custody,  bring  him  I)efore 
the  court  or  judge,  and  detain  him  until  an  order  be  made 
in  the  premises,  unless  the  person  arrested  entitle  himself 
to  be  discharged,  as  provided  in  the  next  section. 

History:  Enacted  ^Nlarch  11,  1872,  re-enactment  of  §484  Prac- 
tice  Act. 

90  C.  553,  556,  27  P.  411,  413  (referred  to):  99  C.  360.  361.  37 
A.  S.  57,  33  P.   1112,   21  L.  751    (referred  to). 

S  1215.  BAIL-BOND.  FORM  AND  CONDITIONS  UV.  When 
a  direction  to  let  the  person  arrested  to  bail  is  contained  in 
the  warrant  of  attachment,  or  indorsed  thereon,  he  must  be 
discharged  from  the  arrest,  upon  executing  and  delivering  to 
the  ofhcer,  at  any  time  before  the  return  day  of  the  warrant, 
a  written  undertaking,  with  two  sufficient  sureties,  to  the 
effect  that  the  person  arrested  will  ai)pear  on  the  return  of 
the  warrant  and  abide  the  order  of  the  court  or  judge  there- 
upon; or  they  will  pay  as  may  be  directed,  the  sum  specified 
in  the  warrant. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  4S.->  Prac- 
tice   Act. 

90  C.  553,  556.  27  P.  411.  413  (referred  t<>):  ii:i  C.  iHiii.  .'iOl.  uT 
A.  S.  57,  33  P.  1112,  21  U  7.^1    (r.ferred  to). 

915 


S§  1216-t:il8  CODE  OF  CIVIL  PROCEDCRE.  [Pt.  III. 

§  1216.  OFFICER  MUST  RETIRX  WARRANT  AND  UN- 
DERTAKINtr,  IF  ANY.  The  officer  must  return  the  warrant 
of  arrest  and  undertaking,  if  any,  received  by  him  from  the 
person  arrested,  by  the  return  day  specified  therein. 

History:  Enacted  March  11,  1872,  re-enactment  of  §486  Prac- 
tice  Act. 

90  C.  553,  556.  27  P.  411,  413  (referred  to):  99  C.  360,  361.  37 
A.  S.  57.  33  P.  1112,'  21  L.  751   (referred  to). 

§  1217.  HEARING.  When  the  person  arrested  has  been 
brought  up  or  appeared,  the  court  or  judge  must  proceed  to 
investigate  the  charge,  and  must  hear  any  answer  which  the 
person  arrested  may  malte  to  the  same,  and  may  examine 
witnesses  for  or  against  him,  for  which  an  adjournment  may 
be  had  from  time  to  time,  if  necessary. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  487  Prac- 
tice Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  193,  act  held  unconstitutional,  see 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

60  C.  93  (applied);  69  C.  1,  4,  10  P.  69,  70  (construed):  73  C. 
486,  487,  15  P.  110,  115  (applied):  90  C.  553,  556,  27  P.  411,  413 
(referred  to):  99  C.  360,  361.  37  A.  S.  57,  33  P.  1112.  21  L.  751 
(referred  to);   119  C.   413,   423,  51  P.   696,  39  L.   691    (construed). 

U218.  JUDGfMENT  AND  PENALTY,  IF  GUILTY.  Upon 
the  answer  and  evidence  taken,  the  court  or  judge  must  deter- 
mine whether  the  person  proceeded  against  is  guilty  of  the 
contempt  charged,  and  if  it  be  adjudged  that  he  is  guilty  of 
the  contempt,  a  fine  may  be  imposed  on  him  not  exceeding 
five  hundred  dollars,  or  he  may  be  imprisoned  not  exceeding 
five  days,  or  both. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  488  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  193,  act  held  unconstitutional,  see  his- 
tory,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 
Code  section. — 60   C.   93    (cited):   64  C.   434.   438.  1   P.   884    (con- 
strued):   69   C.    1,    3,   4,   10   P.    69,   70    (applied);    73   C.   486,    497,   15 
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P.  ]J0,  115  fciftMl);  90  C.  553,  55R,  2~  P.  411,  113  (r.-ferrod  to>; 
94  C.  333,  334,  29  P.  622  (applied):  99  C.  360,  361.  37  A,  S.  57, 
33  P.  1112,  21  L.  751  (referred  to);  119  C.  57,  58,  50  P.  1071 
(construed):  122  C.  201,  203,   204,   54  P.  740   (cited). 

Practice  Act  §488. — 6  C.  318,  321  (construed);  44  C.  475,  478, 
13   A.   R.    107    (applied). 

As  to  judgment  of  fine  being  enforceable  by  execution  as  on 
judgment  in  civil  actions,  see  Kerr's  Cyc.  Pen.  C.  §  1214  and 
note. 

As  to  judgnu'nt  tlial  defendant  pay  tine,  also  directing  that 
he  be  imprisoned  until  fine  be  satisfied,  and  specifying  extent 
of  imprisonment,  which  must  not  exceed  one  day  for  every 
two  dollars  of  fine,  nor  extend  in  any  case  beyond  term  for 
which  defendant  might  be  sentenced  to  imprisonment  for  such 
offense,  see   Kerr's  Cyc.  Pen.   C.   §  1205  and  note. 

As  to  Penal  Code  not  affecting  any  power  conferred  by  law 
upon  any  public  body,  tribunal,  or  officer  to  inflict  punishment 
for  contempt,   see  Kerr's  Cyc.   Pen.  C.   §  11   and  note. 

As  to  person  confined  in  jail  on  execution  issued  on  judgniiiit 
rendered  in  civil  action  being  discharged,  sec  Kerr's  Cyc.  C  C. 
P.    §§  1143-1154   and    notes. 

§  1219.  IF  THE  C0ME3IPT  IS  THE  OMISSION  TO  PEK- 
FOKM  AM  ACT,  THE  PERSON  MAY  BE  IMPRISONED 
U>TIL  PERFORMANCE.  When  the  contempt  consists  in  the 
omission  to  perform  an  act  which  is  yet  in  the  power  of 
the  person  to  perform,  he  may  be  imprisoned  until  he  have 
performed  it,  and  in  that  case  the  act  must  be  specified  in 
the  warrant  of  commitment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  489  Prac- 
tice Act. 

See  Kei-r's  Cyc.   C.   C.   P.    15   pars,  annotation. 

forte  Mcotion. — 47  C.  131,  133  (applied  to  a  contempt  before  a 
justice  of  the  peace);  69  C.  1,  3,  4,  10  P.  69,  70  (referred  to); 
81  C.  64,  67.  22  P.  333,  334  (referred  to);  83  C.  460,  462,  17  A.  S. 
266,  23  P.  395  (referred  to);  90  C.  55o,  556,  27  P.  411,  413  (re- 
ferred to);  99  C.  360,  361,  37  A.  S.  57,  33  P.  1112,  21  L.  751  (re- 
ferred to):  119  C.  57,  58,  50  P.  1071  (applied);  122  C.  201,  203, 
204,  54  P.  740  (construed):  140  C.  213,  218,  73  P.  1006  f referred 
to). 

Practice  Act  §  48».— 6  C.  318,  320,  321  (applied);  7  C.  175,  176. 
177    (construed);  44  C.  475,  478,  13  A.  R.   167   (referred  to). 

As  to  contempt  of  executor  or  administrator,  see  Kerr's  Cyc. 
C.   C.   P.   §  1440  and   note. 
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As  to  contempt  proceedings  to  compel  payment  of  alimony, 
see    24    L.    433-443. 

As  to  imprisonment  for  contempt  of  court.  lii>w  far  uncon- 
stitutional, see   37   A.  S.   763,   764. 

As  to  right  to  imprison  until   fine  is  paid,  see  12  A.  S.  202-204. 

As  to  what  statutes  violate  provisions  against  imprisonment 
for  debt,  see  37  A.  S.   758-765. 


§  1220.    IF  A  PARTY  FAIL  TO  APPEAR,  PROCEEDI>(iS. 

When  the  warrant  of  arrest  has  been  returned  served,  if  the 
person  arrested  do  not  appear  on  the  return  daj',  the  court  or 
judge  may  issue  another  warrant  of  arrest,  or  may  order  the 
undertaking  to  be  prosecuted,  or  both.  If  the  nndertaking 
be  prosecuted,  the  measure  of  damages  in  the  action  is  tlie 
extent  of  the  loss  or  injury  sustained  by  the  aggrieved  party 
by  reason  of  the  misconduct  for  whicli  the  warrant  was 
issued,  and  the  costs  of  the  proceeding. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  491  Prac- 
tice Act. 

90  C.  553,  556,  27  P.  411.  413  (referred  to);  99  C.  360.  361.  37 
A.  S.  57,  33  P.  1112,  21  L.  751    (referred  to). 

S  1221.  ILLIVESS  SUFFICIENT  CAUSE  FOR  NOJf-AP- 
PEARANCE  OF  PARTY  ARRESTED.  CONFINEMENT 
UNDER  ARRESTS  FOR  CONTEMPT.  Whenever,  by  the  pro- 
visions of  this  title,  an  officer  is  required  to  keep  a  person 
arrested  on  a  warrant  of  attachment  in  custody,  and  to  bring 
him  before  a  court  or  judge,  the  inability,  from  illness  or 
otherwise,  of  the  person  to  attend,  is  sufficient  excuse  for  not 
bringing  him  up;  and  the  officer  must  not  confine  a  person 
arrested  upon  the  warrant  in  a  prison,  or  otherwise  restrain 
him  of  personal  liberty,  except  so  far  as  may  be  necessary 
to  secure  his  personal  attendance. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  492  Prac- 
tice Act. 

90  C.  553.  556,  27  P.  411.  413  (referred  to):  99  C.  360.  361,  37 
A.  S.  57,  33  P.   1112,   21   L.   751    (referred  to). 
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§1222.    JUDG^IENT     AND     OKDEKS     I\     SUCH     CASES 

FINAL.    The  judgment  and  orders  of  the  court  or  judge,  made 
in  cases  of  contempt,  are  final  and  conclusive. 

History:  Enacted  March  11,  1872,  re-enactment  of  the  first 
portion   of   §  493   Practice   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  par.s.  aiinot;ition. 

Code  Mectiou. — 52  C.  506,  508  (construed):  62  C.  479,  481  (con- 
strufd):  65  C.  28,  30,  31,  2  P.  414,  415,  416  (construed):  69  C. 
541,  543,  11  P.  240  (referred  to):  77  C.  198,  201,  11  A.  S.  263.  19 
P.  380,  381  (construed);  81  C.  64,  66,  22  P.  333,  334  (applied): 
88  C.  621,  624,  26  P.  344,  345  (applied):  90  C.  553,  554.  556,  558, 
27  P.  411.  412,  413  (applied):  99  C.  360,  361.  37  A.  S.  57,  33  P. 
1112,  21  I>.  751  (cited  with  other  sections):  36  P.  100  (applied): 
118  C.   140,  141,   50  P.   382    (applied):   56  P.   545    (applied). 

Practice  Act  §493. — 52  C.  506,  508   (cited). 

As  to  different  modes  of  relief  open  to  party  convicted  of 
contempt,  see   22   A.  S.   417-426. 

As  to  wlien  court  may  discliarge  party  on  habeas  corpus,  and 
as  to  grounds  for  discharge,  see  Kerr's  Cyc.  Pen.  C.  §S  1485. 
1487   and  notes. 

As  to  when  party  imprisoned  for  contempt  may  be  released 
on   habeas  corpus,   see  87   A.  S.   179-184. 

As  to  writ  of  certiorari,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1067-1077    and   notes. 

As  to  writ  of  habeas  corpus,  gt-nei-ally.  see  Kerr's  Cyc.  Pen. 
C.    §§  1473-1505  and  notes. 

As  to  writ  of  prohibition,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§si  1102-1105   and   notes. 
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TITLE  VI. 

OF  THE  VOLUNTARY  DISSOLUTION  OF  CORPORATIONS. 

§  1227.  How  dissolved. 

§  1228.  Application,  what  to  contain. 

§  1229.  Application,  how  signed  and  verified. 

§  1230.  Filing   application   and   publication    of   notice. 

§  1231.  Objections  may  be  filed. 

§  1232.  Hearing  of  application. 

§  1233.  Judgment-roll  and  appeals. 

§  1234.  Application    by    savings    and    loan    tiociety.      [Unclaimed 
deposits]. 

§  1227.  HOW  DISSOLVED.  A  corporation  may  be  dis- 
solved by  the  sui)erior  court  of  tlie  county  where  its  principal 
place  of  business  is  situated,  upon  its  voluntary  application 
for  that  purpose. 

Hi.story:  Enacted  March  11,  1872;  amended  February  25, 
1878,  Code  Amdts.  1877-8,  p.  108;  April  16,  18S0,  Code  Amdts. 
1880   (C.  C.  P.  pt.),  p.   109. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

81  C.  378,  386,  387,  22  P.  401,  22  P.  689,  692,  6  L.  520  (applied  with 
§§1228-1233  post):  84  C.  327,  365,  18  A.  S.  192,  24  P.  121.  129. 
10  L.  627  (referred  to);  150  C.  575,  577,  578,  89  P.  335  (referred 
to). 

As  to  involuntary  dissolution  of  corporation,  see  Kerr's  Cyc. 
C.  C.   P.   §  802  and  note. 

As  to  voluntary  dissolution  of  corporation,  see  Kerr's  Cyc. 
C.   C.   P.    §  565   and   note. 


§  1228.  APPLICATION,  WHAT  TO  CONTAIN.  The  appli- 
cation must  be  in  writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members  called 
for  that  purpose,  the  dissolution  of  the  corporation  was  re- 
solved upon  by  a  vote  of  two  thirds  of  the  members  or  of  the 
holders  of  two  thirds  of  the  subscribed  capital  stock; 
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2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  194, 
act  Tield  unconstitutional,  see  history,  §  5  ante;  amended  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  318,  Kerr's  Stats,  and  Amdts. 
1906-7,   p.   485. 

81  C.  378,  386,  387,  20  P.  401,  22  P.  689,  692,  6  L.  520,  (referred 
to);  84  C.  327,  365,  18  A.  S.  192.  24  P.  121,  129,  10  L.  627  (referred 
to);   150  C.  575,  577,   579.   89  P.  335    (referred  to). 

§  1229.     APPLICATION.    HOW    SIGNED    AND    VERIFIED. 

The  application  must  be  signed  by  a  majority  of  the  board  of 
trustees,  directors,  or  other  officers  having  the  management 
of  the  affairs  of  the  corporation,  and  must  be  verified  in  the 
same  manner  as  a  complaint  in  a  civil  action. 
History:      Enacted   Marcli    11,    1872. 

47  C.  131,  133  (applied  to  a  contempt  before  a  jiusliee  of  tlie 
peace):  81  C.  378,.  386,  387,  20  P.  401,  22  P.  689,  692.  6  L.  520 
(applied  with  §§  1227,  1228  ante.  §  1230-1233  post);  84  C.  327.  365, 
18  A.  S.  192,  24  P.  121,  129,  10  L.  627  (referred  to);  150  C.  575. 
577,  578,  89  P.   335   (referred  to). 

As  to  verification,   see  Kerr's  Cyc.   C.   C.  P.   §  4t(5  and   note. 

§  1230.     FILING    APPLICATION    AND    PUBLICATION    OF 

NOTICE.  Upon  the  filing  of  the  application,  the  clerk  must 
give  notice  of  the  same  for  such  time  as  the  court  may  order, 
but  not  less  than  thirty  nor  more  than  fifty  days,  by  publi- 
cation in  some  newspaper  published  in  the  county;  or  if 
there  be  no  newspaper  published  therein,  then  by  notices 
posted  in  three  of  the  principal  public  places  in  the  county. 

History:  Enacted  March  11,  1872;  amended  February  25, 
1878.  Code  Amdts.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  109;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  194,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  March  16.  1907,  Stats,  and 
Amdts.    1907.   p.    31S,    Ken's   Stats,   and   Amdts.    1906-7,  p.    485. 

81  C.  378,  386.  387,  20  P.  401.  22  P.  689.  692,  fi  L.  520  (aiiplied 
with  S§  1227-1229  ante,  SS  1231-1233  post);  84  C.  327,  365.  18  A. 
S.  192,  24  P.  121,  129,  10  L.  627  (applied  with  SS  100,  565  ante); 
150  C.   575,   577,    578,    89   1'.    335    (referred    ti. ). 
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§  1231.  OBJECTIONS  MAY  BE  FILED.  At  any  time  before 
the  expiration  of  the  time  of  publication,  any  person  may  file 
his  objections  to  the  application. 

History:      Enacted   March    11,    1872. 

81  C.  378,  386,  387,  20  P.  401,  22  P.  689.  692,  6  L.  520  (applied 
with  §§1227-1230  ante,  §§1232,  1233  post);  84  C.  327,  365,  18  A. 
S.  192,  24  P.  121,  129,  10  L.  627  (referred  to);  150  C.  575,  577, 
578,   89  P.   335    (referred  to). 

§  12.32.  HEARING  OF  APPLICATION.  After  the  time  of 
publication  has  expired,  the  court  may,  upon  five  days'  notice 
to  the  persons  who  have  filed  objections,  or  without  further 
notice,  if  no  objections  have  been  filed,  proceed  to  hear  and 
determine  the  application,  and  if  all  the  statements  therein 
made  are  shown  to  be  true,  must  declare  the  corporation 
dissolved.  A  certified  copy  of  the  decree  and  order  of  the 
court  dissolving  the  corporation  must  be  filed  in  the  office  of 
the  secretary  of  state. 

History:  Enacted  March  11,  1872;  amended  Febrtiary  25, 
1878,  Code  Amdts.  1877-8,  p.  108:  amended  March  20,  1907,  Stats, 
and  Amdts.   1907,  p.  744,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   485. 

81  C.  378,  386,  387,  40  P.  401,  22  P.  689.  692.  6  L.  520  (applied 
with  §§1227-1231  ante,  §1233  post);  84  C.  327.  365,  18  A.  S.  192. 
24  P.  121,  129,  10  L.  627  (referred  to):  150  C.  575.  577,  579,  89 
P.  335   (referred  to). 

As  to  notices,  service  of,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §§  1010 
et  seq.   and   notes. 

8  1233.  JUDGMENT-ROLL  AND  APPEALS.  The  applica- 
tion, notices,  and  proof  of  publication,  objections  (if  there  be 
any),  and  declaration  of  dissolution,  constitute  the  judgment- 
roll  ;  and  from  the  judgment  an  appeal  may  be  taken,  as  from 
other  judgments  of  the  superior  courts. 

History:  Enacted  March  11,  1872;  amended  February  25, 
1878,  Code  Amdts.  1877-8,  p.  108:  April  16.  1880,  Code  Amdts. 
1880    (C.   C.   P.   pt.),   p.    109. 

81  C.  378,  386.  387,  20  P.  401.  22  P.  ON!).  692,  6  L,.  520  (applied 
with  §§1227-1232  ante);  84  C.  327,  365,  18  A.  S.  192,  24  P.  121, 
129.  10  L.  627  (applied  with  §§400,  565  ante):  150  C.  575,  577. 
578,   89   P.   335    (referred  to). 

As  to  appeals  to  supreme  court,  see  Kerr's  Cyc.  C.  C.  P.  §§  963- 
966    and    notes. 
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§  1234.  APPLKATIOBY  SAVINGS  AM)  LOAN  SOCIETY. 
[UNCLAIMED  DEPOSITS.]  If  the  applicant  is  a  savings  and 
loan  association,  or  engaged  in  the  business  of  receiving 
money  on  deposit,  and  there  is  any  unclaimed  deposit  or 
dividend  in  its  hands  belonging  to  a  person  whose  where- 
abouts are  unknown  to  the  trustees,  directors,  or  other  offi- 
cers presenting  the  application,  the  application  must  set  forth 
the  name  of  the  person  making  such  deposit,  or  entitled  to 
such  dividend,  the  time  when  such  deposit  was  made  or 
dividend  declared,  the  residence,  if  known,  of  such  person 
at  the  time  of  such  deposit,  the  amount  of  such  deposit  or 
dividend,  and  the  fact  that  the  whereabouts  of  such  person 
are  unknown.  The  same  facts  must  be  stated  in  the  notice  of 
the  application  given  by  the  clerk. 

[Proceedings.]  If,  at  any  time  before  the  expiration  of 
the  time  of  publication,  any  person  files  a  claim  to  such 
deposit  or  dividend,  the  court  must,  at  the  hearing  and  upon 
five  days'  notice  to  him,  hear  and  determine  his  claim,  and,  if 
such  claim  is  established,  order  such  money  to  be  paid  to 
him.  All  such  deposits  or  dividends  not  so  claimed,  or  as 
to  which  no  claim  shall  be  established,  must,  upon  order  of 
the  court,  be  paid  into  the  state  treasury,  accompanied  with 
a  copy  of  the  order,  which  must  set  forth  the  facts  herein- 
before required  to  be  stated  concerning  such  deposits  or 
dividends;  and,  upon  production  of  the  treasurer's  receipt  for 
such  payment,  the  court  may  proceed  to  declare  the  corpo- 
ration dissolved  as  in  other  cases. 

All  unclaimed  deposits  and  dividends  so  paid  into  the  state 
treasury  must  be  received,  invested,  accounted  for,  and  paid 
out,  in  the  same  manner  and  by  the  same  officers  as  is 
provided  by  law  in  the  case  of  escheated  estates,  and  in  sec- 
tion  twelve  hundred  and  seventy-two. 

HiNtury:  Knacted  February  25,  1897,  Stats,  and  Amdts.  1897. 
p.  33:  amended  by  Code  Commission,  Act  Maroli  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  194,  act  held  unconstitutional,  see  his- 
tory, §5  ante;  amended  Marcli  10,  1907.  Stats,  and  Amdts.  1907, 
p.    :'.1S.    Kerr's   Stats,    and   Amdts.    1906-7,   p.    485. 
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TITLE  VII. 

OF   EMINENT    DOMAIN. 

§  1237.  Eminent  domain  defined. 

§  1238.  Purposes  for  which  may  he  exercised. 

§  1239.  Estates   subject  to   public  use. 

§  1240.  Private  property  defined.     Classes  envimerated. 

§  1241.  Facts  necessary  to  be  found  by  court  before  condemna- 
tion. 

§  1242.  Parties  may  make  location.     May  enter  to  make  surveys. 

§  1243.  Jurisdiction  in  superior  court. 

§  1244.  The  complaint  and  its  contents. 

§  1245.  Summons,    what    to    contain.      How    issued    and    served. 

§  1246.  Who  may  defend. 

§  1247.  Court  shall  have  jurisdiction  to  regulate  the  mode  of 
making-   crossings   or   of   enjoying-  a  common   use. 

§  1248.  Court  or  jury  to  assess  dainages. 

§  1249.  Tlie  date  with  respect  to  which  compensation  shall  be 
assessed,  and  the  measure  thereof. 

§  1250.  New  proceedings  to  cure  defective  title. 

§  1251.  Payment   of  damages   or  deposit  of  bond   tlierefor. 

§  1252.  Damages,   to   whom  paid. 

§  1253.  Final  order  of  condemnation,  what  to  contain.  When 
filed,   title  vests. 

§  1254.  Putting  plaintiff  in   possession. 

§  1255.  Costs    may   be   allowed,    apportionment    tliereof. 

§  1256.  Rules   of  practice. 

§  1257.  New  trials  and  appeals. 

§  1258.  When  title  takes  effect,  and  construction  of. 

§  1259.  When   title  takes  effect. 

§  1260.  Construction. 

§  1261.  Pending  proceedings   not  affected. 

§  1262.  Rules   of  practice. 

§  1263.  Exceptions. 

§  1264.  Preference  of  proceedings  over  other  civil  actions. 

§1237.  EMINENT  D03IAIX  DEFINED.  Eminent  domain 
is  the  right  of  the  people  or  government  to  take  private  prop- 
erty for  public  use.  This  right  may  be  exercised  in  the 
manner  provided  in  this  title. 

History:      Enacted   March    11,    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

87  C.  226,  231,  25  P.  435  (cited);  91  C.  238,  247,  248.  27  P.  604. 
605,  606,  609  (construed):  130  C.  631,  632,  634,  63  P.  78,  621  (con- 
strued): 13S  C.  r,79.  .'^82,  71  P.  1123,  1136  (cited);  145  C.  586.  587. 
588,  79  P.  282  (con.-^t  ru.'d  willi  §1240  post):  91  C.  23S.  245,  27 
P.  604    ( i)roceeding-  tn  cotidiiiui   lit^lit  (jf  \\a\'   for  a  sewer). 

EMINENT    DOMAIN. 

As  a,n   estate. — See   3   W.   &   P.    2366. 

As  attribute  of  sovereignty. — See  3  W.  &  P.  2363. 

As  to  frontage  on  navigable  waters,  eminent  domain  over. — 
Const.   1879,  art.  XV,  §  1,  Hen.  G.  L.  p.  ci. 

Benefits — How  far  may  be  considered  as  an  offset  to  dam- 
ages.— See   45   A.   D.     532. 

Conipen.sation— As  to  generally,  see  3  W.   &   P.   2:!t;r,. 

Same — For  improvements  placed  upon  the  land  by  the  con- 
demnor without  authority. — See   6  A.   C.   382. 

Same — For  interest  acquired  by  telegraph  companj-  in  rail- 
road  right   of   way. — See    1   A.    C.    741. 

Same — Where  land  taken  for  right  of  way  of  railroail. — See 
19    A.    S.    458. 

Condemnation   of  property  for  pi'ivale  use. — See   1   A.  C.   188. 

Consequential  damages  to  property  from  exercise  of  power 
of. — See   4   A.   C.    1185. 

Constitutional  provisions  as  to. — See  Const.  1879,  art.  I,  is  1  4 : 
ait.  XII,   §  S;  art.  XV,  §  1,  Hen.  G.  L.  pp.  l.wi,  xcv,  ci. 

Corporation — Right  to  exercise  power  of — As  to  generally. 
see  5  A.  C.  531  :   3  W.  &  P.  2364. 

Same — Constitutional  provisions. — See  Const.  1S79,  art.  XII. 
§  8,   Hen.   G.   Ij.   p.   xcv. 

Same — Exercise  by  de  facto  corporatioti. — See  9  A.  C.  594. 

Corporation's  property  subject  to. — See   9   A.   C.   137. 

Damages — Accruing  after  condemnation — Remedy  of  owner  of 
property  for. — See  5  A.  C.  537. 

Same — Consequential,  to  propeit.\-  from  exercising  power  of. — 
See   4   A.   C.   1185. 

Same — Evidence   of. — See   22   A.  S.    49. 

Same — Same — By  expert,  conclusiveness  of. — See   4  2   h.   7  07. 

Same — For  injury  to  personal  properly-  or  exix-nse  for  remov- 
ing it  from  premises. — See   8   A.   C.   696. 

Same — Measure  of. — See  "Measure  of  damages,"  this  note. 

Same — Upon  voluntary  discontinuance  of  proceedings  in. — See 
8   A.    C.    734. 

Danger  of  injury  to  p<'rson  or  livestock  as  an  element  of 
damage  in    taking  for  railroad.— See   11    A.   C.   697. 

Defendant   in — Must  appear  and   answer. — See   9   A.   C.   476. 

Same — Kiglit  to  <|U*'Stion  ijul)lie  clia  raet  r>r  of  use. — .S.-e  2  A. 
C.    133. 
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Definition   of. — See   3   W.   &   P.   2362. 

Deleg-ation  of  power  of. — See   1   A.  G.  537. 

Discretion  allowed  to  grantee  of  power,  ns  to  location  and 
fiuantlty  of  land  to  be  taken. — See  2  A.  C   ill'',. 

Discontinuance  of  proceedings  in — Al  what  time  may  be 
ordered. — See   86   A.   D.    199. 

Same — Voluntar>'T  rig-lit  of  landowner  to  damages  on. — See 
8    A.    C.    734. 

Distinguished— Prom  police  power. — See  3  W.  &  P.  2366. 

Same — From  taxation.— See  3  W.  &  P.   2366. 

Due  process  of  law  affecting. — See  3  W.   &  P.   2366. 

Electric  light  and  power  company — Power  to  exercise  right 
of. — See   5   A.  C.   531. 

Extent    of  power. — See    3    W.    &    P.    2365. 

Incorporated  company — Riglit  to  exercise  of  power  of. — See 
"Coi'poration,"    this    note. 

Irrigation  as  public  use  or  benefit. — See  1   A.  C.  304. 

Jury  in — Right  to  disregard  testimony  of  witnesses. — See  4 
A.   C.   302. 

Lessor  and  lessee — Right  as  between  in  compensation  for 
property  taken. — See   4   A.  C.   1011. 

Measure  of  damages  in — As  to  generally,  see  2  L.  217;  3  L. 
83;  7  L.  289,  409;  8  L.  330;  9  L.  298;  11  L.  604;  14  L.  381;  15  L. 
413;  18  L.  454:  21  L,  .217;  42  D.  767;  47  L.  782;  51  L.  320;  58  L.  253; 
61   L.   841. 

Same — For  appropriation  of  mineral  lands. — See  2  A.  C   966. 

Mills  and  manufactories — Taking  or  damaging  land  to  create 
water  power  for. — See   4   A.   C.   992;    10   A.   C.    1060. 

Mortgagee — Right  to  award  in. — See  4  A.  C.  944. 

Notice  to  landowner  of  assessment  of  damages. — See  4  A.  C. 
903. 

Private  way  and  road — Riglit  to  condemn  land  for. — See  19 
A.   D.    585. 

Priority  of  right  to  land  between  conflicting  condemnors. — 
See  9  A.  C.  689. 

Public  use  or  necessity — As  to  generally. — See  3  W.  &  P.  2365. 

Same — Question   of  may  be  considered  by  court. — 88  A.  S.  926. 

Same — Right  of  landowner  to  question. — See  2  A.  C.  133. 

Same — Right  to  take  land  already  held  for  a  public  use. — See 
40   A.   R.    748. 

Same — Taking  property  for. — What  is. — See  2  A.  C.  50;  16 
A.   S.    610. 

Sam.e — Same — What  is  not. — See  26  A.  R.  457. 

Same — What  constitutes  a,  for  which  property  may  be  taken. 
— See   2   A.  C.   50. 

Right  of  de  facto  corporation  to  exercise  power  of. — See  9 
A.   C.    594. 
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Right  of  railroad  company  to  condemn  land  for  spur  to  pri- 
vate establisliment. — See  7  A.  C.   833. 

State's  exercise  of  the  riglit  of.  as  to.  sec  KcrrVs  Tookct  I'ol. 
C.  §  44. 

Taking  or  transfer  by  corporation  not  to  lie  abridged. — See 
Const.   1870,  art.  XII,   §  8,  Hen.  G.   I>.   p.   xcv. 

Telegraph  companies — Scope  of  Federal  act  empowering  to 
constitute  lines  on  public  roads. — See   1   A.  C.  533. 

Time  witli  reference  to  which  value  of  property  taken  is 
to  be   estimated. — See   9   A.  C.    115. 

Value  of  property  and  damages — Expert  testimony  as  to,  con- 
clusiveness of. — See  42  L.  767;  also  note  S  1823,  post. 

Same — Offers  to  purchase  by  tiiird  persons  as  evidence  of 
value. — See  5  A.  C.   971. 

Waiver  by  landowner  of  right  to  compensation. — See  8  A.  C. 
855. 

What  constitutes  a  public  use  for  which  property  may  be 
taken. — See    2    A.    C.    50. 


§1238.     PIRPOSES   FOK    ^IIITH  MAY   BE   EXERdSKD. 

Subject  to  the  provisions  of  this  title,  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the  following  public 
uses: 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy  and 
army  stations,  lighthouses,  range  and  beacon  lights,  coast 
surveys,  and  all  other  public  uses  authorized  by  the  govern- 
ment of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state,  and 
all  other  public  uses  authorized  by  the  legislature  of  the 
state. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county, 
incorporated  city,  or  city  and  county,  village,  town  or  school 
districts;  ponds,  lakes,  canals,  aqueducts,  reservoirs,  tun- 
nels, flumes,  ditches,  or  pipes  for  conducting  or  storing  water 
for  the  use  of  the  inhabitants  of  any  county,  incorporated 
city,  or  city  and  county,  village  or  town,  or  for  draining  any 
county,  incorporated  city,  or  city  and  county,  village  or  town; 
raising  the  banks  of  streams,  removing  obstructions  there- 
from, and  widening  and  deepening  or  straightening  their 
channels;  roads,  streets  and  alleys;  public  mooring  places 
for   water    craft;    public    parks,    including    parks    and    other 
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places  covered  by  water,  and  all  other  public  uses  for  the 
benefit  of  any  county,  incorporated  city,  or  city  and  county, 
village  or  town,  or  the  inhabitants  thereof,  which  may  be 
authorized  by  the  legislature;  but  the  mode  of  apportioning 
and  collecting  the  costs  of  such  improvements  shall  be  such 
as  may  be  provided  in  the  statutes  by  which  the  same  may  be 
authorized. 

4.  Wharyes,   docks,   piers,   chutes,   booms,  ferries,   bridges, 

toll  roads,  by-roads,  plank,  and  turnpike  roads;  paths  and 
roads  either  on  the  surface,  elevated,  or  depressed,  for  the 
use  of  bicycles,  tricycles,  motorcycles  and  other  horseless 
vehicles,  steam,  electric,  and  horse  railroads,  canals,  ditches, 
dams,  pondings,  flumes,  aqueducts  and  pipes  for  irrigation, 
public  transportation,  supplying  mines  and  farming  in  neigh- 
borhoods with  water,  and  draining  and  reclaiming  lands,  and 
for  floating  logs  and  lumber  on  streams  not  navigable. 

5.  Koads,  tnnnels,  ditches,  flumes,  pipes  and  dumping  places 

for  working  mines;  also  outlets,  natural  or  otherwise,  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  mines;  also  an  occupancy  in  common  by  the  owners  or 
possessors  of  different  mines  of  any  place  for  the  flow,  de- 
posit, or  conduct  of  tailings  or  refuse  matter  from  their 
several  mines. 

6.  By-roads  leading  from  highwajs  to  residences,  farms, 
mines,  mills,  factories  and  buildings  for  operating  machinery, 
or  necessary  to  reach  any  property  used  for  public  purposes. 

7.  Telegraph  and  telephone  lines. 

8.  Sewerage  of  any  incorporated  city,  city  and  county,  or  of 
any  village  or  town,  whether  incorporated  or  unincorporated, 
or  of  any  settlement  consisting  of  not  less  than  ten  fam- 
ilies, or  of  any  buildings  belonging  to  the  state,  or  to  any 
college  or  university. 

9.  Roads  for  transportation  ))y  traction  engines  or  road 
locomotives. 

10.  Oil  pipe  lines. 

11.  Roads  and  flumes  for  logging  or  lumbering  purposes. 
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12.  CaiiuiN,  reservoirs,  dnms,  ditelies,  flumes,  iuiiiediicts  and 
pipes  and  outlets  natural  or  otherwise  for  supplying,  storing, 
and  discharging  water  for  the  operation  of  machinery  for  the 
purpose  of  generating  and  transnaitting  electricity  for  the 
supply  of  mines,  quarries,  railroads,  tramways,  mills,  and 
factories  with  electric  power;  and  also  for  the  applying  of 
electricity  to  light  or  heat  mines,  quarries,  mills,  factories, 
incorporated  cities  and  counties,  villages  or  towns;  and  also 
for  furnishing  electricity  for  lighting,  heating  or  power  pur- 
poses to  individuals  or  corporations,  together  with  lands, 
buildings  and  all  other  improvements  in  or  upon  which  to 
erect,  install,  place,  use  or  operate  machinery  for  the  purpose 
of  generating  and  transmitting  electricity  for  any  of  the  pur- 
poses or  uses  above  set  forth. 

13.  Electric  power  lines,  electric  heat  lines,  and  electric 
light,  heat  and  power  lines. 

14.  Cemeteries  for  the  l)nrial  of  tlic  dead,  and  enlarging  and 
adding  to  the  same  and  the  grounds  thereof. 

15.  The  plants,  or  any  part  tliereof  or  any  record  therein, 

of  all  persons,  firms  or  corporations  heretofore,  now  or  here- 
after engaged  in  the  biisiness  of  searching  public  records,  or 
publishing  public  records  or  insuring  or  guaranteeing  titles 
to  real  property,  including  all  copies  of,  and  all  abstracts  or 
memoranda  taken  from,  public  records,  which  are  owned  by, 
or  in  the  possession  of  such  persons,  firms  or  corporations, 
or  which  are  used  by  them  in  their  respective  businesses; 
provided,  however,  that  the  right  of  eminent  domain  in  behalf 
of  the  public  uses  mentioned  in  this  subdivision  may  be  ex- 
ercised only  for  the  purpose  of  restoring  or  replacing,  in 
whole  or  in  part,  public  records,  or  the  substance  of  pul)lic 
records,  of  any  city,  city  and  county,  county  of  [or]  other  mu- 
nicipality, which  records  have  been,  or  may  hereafter  be,  lost 
or  destroyed  by  conflagration  or  other  pu))lic  calamity;  and 
provided  further,  that  such  right  shall  be  exercised  only  by 
the  city,  city  and  county,  county  or  municipality,  whose  rec- 
ords, or  part  of  whose  records,  have  been,  or  may  be,  so  lost 
or  destroyed. 

Kerr's  C.  C.  1'. — .')!•  ^^9 
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History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  353;  March  10.  1891,  Stats,  and  Amdts. 
1891,  p.  48;  March  11,  1893,  Stats,  and  Amdts.  1893,  p.  146;  March 
26,  1895,  Stats,  and  Amdts.  1895,  p.  89;  March  4,  1897,  Stats, 
and  Amdts.  1897,  p.  70;  February  28,  1901,  Stats,  and  Amdts. 
1900-1,  p.  72;  March  2],  1905,  Stats,  and  Amdts.  1905,  p.  637; 
June  14,  1906,  Stats,  and  Amdts.  1906,  p.  68;  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  742,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    486;    April    21,   1909,    Stats,    and   Amdts.    1909,    ch.    682. 

See  Kerr's  Cyc.  C.  C.  P.  for  51  pars,  annotation:  also  note 
§  1237,   ante. 

51  C.  269,  271,  272  (subd.  5  construed  unconstitutional):  53  C. 
223,  227  (subds.  3,  4,  7,  9  applied);  56  C.  593,  596  (referred  to): 
62  C.  182,  183  (applied);  63  C.  73  (applied);  64  C.  123,  125.  28 
P.  447  (applied):  67  C.  659,  660,  8  P.  501  (cited);  69  C.  255,  301. 
302,  10  P.  674,  698  (cited):  73  C.  482,  484.  485,  15  P.  74,  75  (subd. 
5  construed):  76  C.  360,  370.  18  P.  378.  380  (cited);  79  C.  159. 
161,  165,  21  P.  547,  548,  549  (applied);  79  C.  549,  550,  21  P.  958 
(cited):  87  C.  226,  232,  25  P.  435,  436  (cited);  91  C.  238,  248,  253. 
255,  27  P.  604,  606,  607,  608  (construed);  92  C.  528,  531,  28  P.  681. 
682  (cited);  95  C.  105,  111,  112.  30  P.  197  (applied);  97  C.  676,  679. 
680,  32  P.  802  (construed);  98  C.  614,  622,  33  P.  720,  721  (con- 
strued); 108  C.  88,  90,  40  P.  1061  (cited):  111  C.  2-21.  227.  43  P. 
602  (applied);  119  C.  164,  165,  51  P.  34  (applied):  132  C.  234,  237. 
64  P.  287  (construed);  134  C.  412,  413,  414,  66  P.  473  (construed): 
136  C.  36,  49,  68  P.  308  (construed);  143  C.  564,  570,  77  P.  457 
(referred  to):  144  C.  209,  214,  77  P.  933  (construed):  148  C.  585. 
589,  84  P.  41  (the  section  of  the  C.  C.  P.,  including-  subd.  12  of 
this  section,  on  eminent  domain,  are  not  part  of  the  charter  of 
the  city  of  Stockton);  151  C.  263,  267,  268,  90  P.  545  (applied 
with  other  sections  to  condemnation  of  right  of  waj-  for  rail- 
road in  reclamation  district);  152  C.  303,  306,  307,  308,  92  P.  849 
(land  may  be  condemned  for  a  railroad  freight  house):  2  C.  A. 
24,  26,  82  P.  1122  (construed  with  other  provisions  of  the  codes 
to  authorize  the  widening  of  a  highway);  2  C.  A.  546,  558,  559, 
84  P.  298  (applied  with  other  sections  to  the  condeinnation  of  a 
railway  crossing);  3  C.  A.  668,  674,  675,  87  P.  27  (condemnation 
of  right  of  way  for  railroad — presumption — burden  of  proof — 
conclusiveness,  upon  judicial  department,  of  legislative  declara- 
tion as  to  what  is  a  public  use);  5  C.  A.  166,  174,  89  P.  993  (in 
condemning  land  for  drainage  district,  what  proof  only  is 
required);  5  C.  A.  726.  730.  91  P.  401  (applied  to  condemnation 
of  water  rights — what  is  the  only  limitation  on  power  of  emin- 
ent domain). 

See  Kerr's  Cyc.  C.  C.  P.  §  1241  and  note. 

As  to  acquisition  of  property  by  exercise  of  eminent  domain, 
see  Kerr's  Cyc.  C.  C.  §  1001  and  note. 
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As  to  condemnation  of  state  land  for  goveniinvntal  piirposo.s, 
see  Kerr's  Cyc.  Pol.  C.  S  2690  and  note. 

As  to  I'ec'lani;!  tinn  purposes,  e.vercisc  of  einiiiiiil  duiiKiin  for. 
see  Kerr'N  l»«>«'k«'<    l»ol.  C.  S  I'TST. 

.    As     to     road    piirposi-s,     exercise    of     cinininl     doiiuiin     foi',     see 
Kerr's  Cyc.  Pol.  C.  S  2690  and  note. 

As  to  streets  or  alleys,  exercise  of  eininiiil  .ImiKiin  for,  see 
Kerr's  Cyc.  Pol.  C.  §  4372  and  note. 

As  to  toll-ljridge  or  ferry,  exercise  of  eminent  domain  for,  see 
Kcpr'N  Pocket  Pol.  C.  §  2855. 

As  to  toll-roads,  exercise  of  cininenl  doiiiain  foi-,  si'C  KerrN 
Pocket   I'ol.  C.  §  2787. 

§  123J>.  ESTATES  SI  BJECT  TO  PUBLIC  USE.  The  fol- 
lowing is  a  classification  of  the  estates  and  rights  in  lands 
subject  to  be  taken  for  public  use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds, 
or  for  permanent  buildings,  for  reservoirs  and  dams,  and  per- 
manent flooding  occasioned  thereby,  or  for  an  outlet  for  a 
flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a 
mine. 

2.  An  easement,  when  taken  for  any  other  use. 

3.  The  riti'Iit  of  entry  ujion  and  occupation  of  lands,  and  the 
right  to  take  therefrom  such  earth,  gravel,  stones,  trees,  and 
timber  as  may  be  necessary  for  some  public  use. 

HiNtory:  Enacted  March  11,  1872;  amended  March  24,  1874. 
Code   Amdts.    1873-4,   p.    355. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation:  also  note  S  1237 
ante. 

56  C.  8,  10  (cited);  62  C.  182,  183,  184  (construed);  67  C.  59. 
GO,  7  P.  123  (construed);  67  C.  659,  660,  8  P.  501  (construed  with 
§  1238  ante);  91  C.  238.  248,  27  P.  604,  606  (any  public  or  privat<- 
corporation,  or  any  natural  person,  may  acqiiire  property,  willi- 
out  owner's  consent,  for  public  use);  92  C.  528,  531,  28  P.  681. 
682  (cited);  111  C.  221,  229,  43  P.  602  (miscit.'d  for  «  I2Iim;  124 
C.  597,  616,  57  P.  585,  591    (construed). 

S  1240.  PRIVATE  PROPERTY  DEFIXED.  CLASSES 
ENUMERATED.  The  private  property  which  may  be  taken 
under  this  title   includes: 

1.   All  real  i»ropertj  belonging  to  any  person; 
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2.  Lands  belongiiii;'  to  this  state,  including  tide  and  sub- 
merged lands,  not  within  the  corporate  limits  of  any  city,  or 
city  and  county,  or  to  any  county,  incorporated  city,  or  city 
and  county,  village  or  town,  not  appropriated  to  some  public 
use; 

3.  Lands  belonging'  to  the  United  States  or  owned  or  held 
by  the  United  States  in  trust,  or  otherwise,  for  any  purpose, 
except  lands  owned  or  held  for  lighthouses,  post-office  or 
other  government  buildings,  forts,  arsenals,  or  other  military 
purposes; 

4.  rroperty  appropriated  to  public  use;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriated; 

5.  Franchises  for  toll-roads,  toll-bridges,  and  ferries,  and  all 
other  franchises ;  but  such  franchises  shall  not  be  taken  unless 
for  free  highways,  railroads,  or  other  more  necessary  public 
use; 

6.  All  rights  of  way  for  any  and  all  the  purposes  mentioned 
in  section  twelve  hundred  and  thirty-eight,  and  any  and  all 
structures  and  improvements  thereon,  and  the  lands  held  or 
used  in  connection  therewith  shall  be  subject  to  be  connected 
with,  crossed,  or  intersected  by  any  other  right  of  way  or 
improvements,  or  structures  thereon.  They  shall  also  be 
subject  to  a  limited  use,  in  common  with  the  owner  thereof, 
when  necessary;  but  such  uses,  crossings,  intersections,  and 
connections  shall  be  made  in  manner  most  compatible  with 
the  greatest  public  benefit  and  least  private  injury; 

[Railroad  uiain-track  crossing — Regulations  of]  no  railroad 
main-track  crossing,  outside  the  limits  of  any  incorporated 
town,  city  or  city  and  county,  shall  be  at  grade,  unless  the 
party  proposing  such  crossing  at  grade  shall,  at  its  own 
sole  cost  and  expense,  protect  such  crossing  by  the  construc- 
tion, operation  and  maintenance  of  an  interlocking  plant,  with 
suitable  signals  and  derails;  but  either  party  to  such  cross- 
ing may  insist  upon  a  separation  of  grades,  in  which  case 
the  cost  of  constructing  such  crossing  with  separate  grades 
shall  be  equally  divided  between  the  railroad  companies  con- 
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ceined;  and  provided  further  that  where  any  such  crossing 
has  been  constructed  at  grade,  either  company  may,  at  any 
time  thereafter,  require  a  separation  of  the  grades  at  such 
crossing,  each  company  paying  one  half  of  the  expense  of 
such  separation;  and  provided  further  that  the  foregoing 
provisions  shall  not  be  construed  as  requiring  a  separation 
of  grades  where  such  separation  is  physically  impracticable, 
and  in  case  of  any  dispute  or  controversy  as  to  the  physical 
practicability  of  any  under-grade  or  overhead  crossing,  the" 
same  shall  be  determined  by  the  superior  court  of  the  county 
in  which  such  crossing  is  situate  in  an  action  or  proceeding 
brought  by  either  party  for  that  purpose. 

7.  All  classes  of  private  proitcrty  not  eiuiineratod  may  be 
taken  for  public  use,  when  such  taking  is  authorized  by  law; 

8.  Proceedings  to  condemn  lands  belonging  to  this  state  are 
hereby  authorized,  and  must  be  maintained  and  conducted  in 
the  same  manner  as  are  other  condemnation  proceedings  pro- 
vided for  in  this  title;  except,  that  in  such  proceedings  the 
summons  and  a  copy  of  the  complaint  must  be  served  on  the 
governor,  attorney-general,  and  surveyor-general  of  this  state. 

9.  Troceedings  to  condemu  any  of  said  lands  beloiigiug  to 
the  United  States  or  owned  or  held  by  the  United  States  in 
trust,  or  otherwise,  for  any  purpose,  are  hereby  authorized, 
and  must  be  maintained  and  conducted  in  the  same  manner  as 
are  other  condemnation  proceedings  provided  for  in  this 
title;  except,  that  in  sucli  proceedings,  the  summons  and  a 
copy  of  the  complaint  must  be  served  on  the  United  States 
district  attorney  for  the  district  in  which  the  land  sought  to 
be  condemned  is  situated  and  also  upon  the  United  States 
surveyor-general  for  this  state. 

IliNtury:  Enacted  March  11,  1S72;  amended  March  15,  1901, 
Stats,  and  Amdts.  1900-1,  p.  307:  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  126;  amended  Marcli  16,  1907.  Stats,  and 
Amdts.  1907,  p.  339,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  487. 
lu  effeot   immediately. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars.  annotatii)n:  also  note 
§  1237  ante. 

62  C.  182,  183  (applied);  91  C.  238.  248,  27  P.  004.  606  (con- 
strued); inc.  221,  227,  230,  43  P.  602  (applied):   145  C.  586,  587.588, 
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79  p.  282  (applied);  151  C.  263,  266,  267,  268,  270,  90  P.  54', 
(applied  with  other  sections  to  condemnation  of  right  of  way 
for  railroad  in  rerlamntion  district):  1  C.  A.  112.  lit.  SI  P.  '171 
(construed):  2  C^.  A.  Rt'i.  .^>t;o.  SI  P.  29S,  ?,n  i  (cnnstriu-d')  :  109  F. 
509,  512  (condemnation  of  right  of  way  for  railroad  does  not 
necessarily  exclude  another  c-ompan.v  from  ol)taining'  rights  in 
the  same  tract). 

As  to  all  property  heing  .subject  to  right  of  eminent  domain, 
see  9  A.  S.  R.  139,  140;  4  L.  785;  7  L.  766:   1  N.  S.  611-615. 

As  to  condemnation  of  shares  or  minority  stockiiolders  of 
corporation,  see  1  L.  N.  S.  605-617. 

As  to  condemnation  of  waterworks  by  city,  see  brief  26  L.  272. 

As  to  construction  of  telegraph  line  along  right  of  way  of 
railroad,  see  briefs  45  L.  223;  60  L.  146;  62  L.  943. 

As  to  frontages  on  navigable  waters,  see  Const.  1879  art.  XV. 
§  1,  Hen.  G.  L.  p.  ci. 

As  to  lateral  support,  see  26  A.  R.   457-462. 

As  to  laying  street  across  railroad  track  and  through  railroad 
yards,  see  brief  37  L.  190. 

As  to  mode  of  making  crossings,  see  Kerr's  Cyc.  C.  C.  P.  §  1247 
and  note. 

As  to  more  necessary  public  use,  see  Kerr's  Cyc.  C.  C.  P.  §  1240, 
note  par.  8;  also  |  1241  and  note  pars.  25,  26. 

As  to  railway  crossings,  see  7  L.  767;  briefs  3  L.  241:  10  L.  852. 

As  to  rights  of  way  through  mountain  passes,  canon.s,  etc.,  see 
4  L.  791. 

As  to  rule  that  where  two  public  uses  can  stand  together 
without  impairment  of  one  by  other  they  must  stand,  see  61  L. 
649. 

As  to  taking  cemetery  for  public  park,  see  brief  16  L.  180. 

As  to  taking  city  property  by  federal  government,  see  brief 
69  L.  723. 

As  to  taking  corporate  rights  and  franchises,  see  Const,  art. 
XII,  §8,  Hen.  G.  L.  p.  xcv;  also  31  A.  D.  372;  33  A.  1).  T,ir,:  42 
A.  D.  728,  729;  9  A.  S.  137;  4  L.  785:  brief  31  U  3U4. 

As  to  taking  land  of  one  railroad  company  by  another,  see 
24  A.  R.  551,  552:  briefs  3  L.  241;  31  L.  304;  note  12  L.  220. 

As  to  tide-lands,  see  66  L.  897. 

As  to  taking  propertj-  already  appropriated  to  public  use  for 
same  public  use,  see  4  L.  789-791,  7  L.  766. 

As  to  taking  property  by  eminent  domain  where  exclusive 
privileges  or  franchises  have  been  granted,  see  9  A.  S.  140-142. 

As  to  taking  property  devoted  to  one  public  use  for  another 
public  use,  see  40  A.  R.  748,  749;  24  A.  R.  551,  552:  9  A.  S.  139; 
1  L.  787,  790;  60  L.  383. 

As  to  taking  riparian  riglits,  see  16  A.  S.  014,  615:  brief  33 
T..  648. 
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§  1241.  FACTS  NECESSARY  TO  BE  FOUND  BY  COURT 
BEFORE  CONDEMNATION.  Before  property  can  be  taken, 
it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  author- 
ized by  law; 

2.  That  the  taking  is  necessarj'  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the  pub- 
lic use  to  which  it  is  to  be  applied  is  a  more  necessary  public 
use. 

History:      Enacted   Marcli    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  Z2  par.s.  annotation:  al.so  nutt- 
§  1237,  ante. 

.50  C.  !50.'5,  .'506  (referred  to):  64  C.  12,'?,  131.  28  P.  447,  449  (subd. 
2  con.strupd):  67  C.  59.  62,  7  P.  123  (cited):  68  C.  57,  63,  8  P.  673 
(cited);  79  C.  159,  161,  21  P.  547,  548  (cited);  91  C.  238,  253.  256. 
27  P.  604,  606  (construed);  3  C.  A.  668,  676,  678,  87  P.  27,  30,  31 
(construed). 

As  to  anticipated  necessity,  see  Kerr's  Cyc.  C.  C.  P.  §  1241. 
note  pars.  15-18. 

As  to  authorized  use,  see  Kerr's  Cyc.  C.  C.  P.   §  1238  and  note. 

As  to  showing-  that  location  of  right  of  way  is  most  com- 
patible with  greatest  public  benefit  and  least  private  injury. 
see  Kerr's  Cyc.  C.  C.  P.  §  1240  subd.  5  and  note;  also  post  §  1242 
and  note. 

As  to  taking  for  more  necessary  piihlic  use.  sec  Kerr's  Cyc. 
C.  C.  P.  §  1240  subds.  3,  4. 

As  to  when  question  of  existence  of  public  use  may  be  deter- 
mined by  courts,  see  42  A.  S.  406,  407;  88  A.  S.  926-946;  brief 
70  L.  473. 


S  1242.  l'.\RTIES  MAY  MAKE  LOCATION.  MAY  ENTER 
TO  MAKE  Sl'RVEYS.  In  all  cases  where  land  is  required  for 
public  use,  the  state,  or  its  agents  in  charge  of  such  use,  may 
survey  and  locate  the  same;  but  it  must  be  located  in  the 
manner  which  will  be  most  compatible  with  the  greatest  pub- 
lic good  and  the  least  private  injury,  and  subject  to  the  pro- 
visions of  section  twelve  hundred  and  forty-seven.  The  state, 
or  its  agents  in  charge  of  such  public  use,  may  enter  upon 
the  land  and  make  examinations,  surveys,  and  maps  thereof, 
and  such  entry  shall  constitute  no  cause  of  action  in  favor 
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of  the  owners  of  the  land,  except  for  injuries  resulting  from 
negligence,  wantonness,  or  malice. 

History:      Enacted   Marcli    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation;  also  note  S  1237 
ante. 

76  C.  404,  412,  413,  18  P.  ^99,  603  (cited);  91  C.  238,  255.  27  P. 
604,  606  (construed);  122  C.  601,  603,  55  P.  411  (construed);  129 
C.  8,  11,  61  P.  947  (construed):  133  C.  395,  399,  65  P.  883  (con- 
strued); 2  C.  A.  546,  558,  84  P.  298  (construed  witli  other  sec- 
tions— condemnation   of  railway  crossing). 

As  to  acquisition  of  property  by  exercise  of  eminent  domain, 
see  Kerr's  Cyc.  C.  C.  §  1001  and  note. 

As  to  complaint  and  its  contents,  see  Kerr's  Cyc.  C.  C.  P. 
§  1244  and  note. 

As  to  summons  and  its  contents,  see  post  §  1245. 


§  1243.  JURISDirTIOX  IN  SUPERIOR  COURT.  All  pro- 
ceedings under  this  title  must  be  brought  in  the  supreior  court 
of  the  county  in  which  the  property  is  situated.  They  must 
be  commenced  by  filing  a  complaint  and  issuing  a  summons 
thereon. 

History:  Enacted  Marcli  11,  1872;  amended  April  26,  1880, 
Code  Amdts.   1880    (C.   C.   P.   pt.),   p.    118. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation;  also  note  §  1237. 
ante. 

65  C.  394,  395,  4  P.  344,  345  (construed);  65  C.  409,  410,  4  P. 
388  (construed);  74  C.  261,  263,  15  P.  774,  775  (construed);  76  C. 
404,  410,  18  P.  599  (construed);  83  C.  491,  496,  497,  24  P.  157.  158.  159 
(cited);  87  C.  226,  231,  25  P.  435.  436  (cited);  91  C.  238,  248,  27  P. 
604,  606  (construed);  106  C.  202,  205,  39  P.  531  (abandonment  of 
homestead  by  deed  of  grant);  124  C.  597.  647,  57  P.  5S5  (action 
is  not  commenced  until  summons  is  issued);  134  C.  586,  589,  66  P. 
856  (referred  to);  138  C.  579,  580,  582,  71  P.  1123.  1136  (con- 
strued); 6  C.  A.  242,  248,  91  P.  1015  (jurisdiction — reservation  of 
question  of  necessity). 

As  to  contents  of  complaint,  see  Kerr's  C.vc.  C.  C.  P.  §  1244  and 
note. 

As  to  contents  of  summons,  see  post  S  1245. 


§  1244.     THE    COMPLAINT     AND    ITS    CONTENTS.    The 

complaint  must  contain: 
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1.  TIic  name  of  tlie  corporation,  association,  commission,  or 
person  in  charge  of  the  public  use  for  which  the  property  is 
sought,  who  must  be  styled  plaintiff. 

2.  TIm'  iiaiiics  of  all  owners  and  claimants  of  the  property, 
if  known,  or  a  statement  that  tliey  are  unknown,  who  must 
be  styled  defendants. 

3.  A  statement  of  the  riarlit  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the 
location,  general  route,  and  termini,  and  must  be  accompanied 
with  a  map  thereof,  so  far  as  the  same  is  involved  in  the 
action  or  proceeding. 

5.  A  description  of  each  piece  of  land  sought  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of 
an  entire  parcel  or  tract.  All  parcels  lying  in  the  county, 
and  required  for  the  same  public  use,  may  be  included  in  the 
same  or  separate  proceedings,  at  the  option  of  the  plaintiff 
but  the  court  may  consolidate  or  separate  them  to  suit  the 
convenience  of  parties. 

[Coudenination  for  sewer.]  When  application  for  the  con- 
demnation of  a  right  of  way  for  the  purposes  of  sewerage 
is  made  on  behalf  of  a  settlement,  or  of  an  incorporated  village 
or  town,  the  board  of  supervisors  of  the  county  may  be  named 
as  plaintiff. 

HiMtory:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  355;  April  26,  1880,  Code  Amdts.  1880 
(C.   C.    P.    pt.),    p.    118. 

See  Kerr's  Cyc.  C.  C.  P.  for  4(J  pars,  annotation:  also  note 
§  1237,   ante. 

1  W.  C.  R.  470  (applied);  2  P.  38,  39  (referred  to);  67  C.  59.  60. 
61,  64,  7  P.  123  (construed);  76  C.  404.  413.  18  P.  599,  602.  603 
(applied);  83  C.  507,  510,  23  P.  700.  701  (construed);  87  C.  226.  233. 
25  P.  435,  437  (construed):  91  C.  238.  252.  27  P.  604.  606,  607  (con- 
strued): 31  P.  158,  159  (cited):  122  C.  601,  602.  55  P.  411  (applied): 
124  C.  597.  609.  57  P.  585  (cited):  132  C.  234.  235.  236.  64  P.  287 
(applied):  134  C.  412.  414.  416.  66  P.  473  (cited):  152  C.  303,  308. 
92  P.  849  (complaint  need  not  allege  antecedent  selection  of  land 
involved):  1  C.  A.  142.  144.  81  P.  971  (cited);  1  C.  A.  175.  178.  180. 
182.  81  P.  972  (construed):  2  C.  A.  546.  554,  SI  P.  20S.  3ni' 
(applied ). 

As  to  parties  (Ict'cnila  iil ,  si>e  Krrr's  Cyc.  C.  ( ".  1'.  S  llilil  and 
note   pars.    2-11. 
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§  1245.  SUMMONS,  WHAT  TO  CONTAIN.  HOW  ISSUED 
AND  SERVED.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it 
is  sought,  and  a  reference  to  the  complaint  for  descriptions 
of  the  respective  parcels,  and  a  notice  to  the  defendants  to 
appear  and  show  cause  why  the  property  described  should 
not  be  condemned  as  prayed  for  in  the  complaint.  In  all 
other  particulars  it  must  be  in  the  form  of  a  summons  in 
civil  actions,  and  must  be  served  in  like  manner. 
History:      Enacted   March    11,    1872. 

See  note  §  1237,  ante. 

91  C.  238,  248,  27  P.  604,  606  (construed);  150  C.  289,  325,  88  P. 
356,  8  Li.  N.  S.  692  (difference  as  to  summons  in  eminent  domain 
and  in  ordinary  civil  actions);  1  C.  A.  142,  144,  81  P.  971  (cited). 

As  to  proceedings  not  being  comnn.enced  until  summons  is 
issued,  see  Kerr's  Cyc.  C.  C.  P.  §  1243  and  note. 

As  to  service  of  summons  in  actions  to  condemn  lands  belong- 
ing' to  state,  see  Kerr's  Cyc.  C.  C.  P.  §  1240  subd.  7  and  note. 

As  to  summons,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  407  et  seq. 
and  notes. 

§  12i6.  WHO  MAY  DEFEND.  All  persons  in  occupation  of, 
or  having  or  claiming  an  interest  in  any  of  the  property 
described  in  the  complaint,  or  in  the  damages  for  the  taking" 
thereof,  though  not  named,  may  appear,  plead,  and  defend, 
each  in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 
History:      Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation:  also  note 
§  1237,  ante. 

87  C.  253,  255,  25  P.  420  (applied);  91  C.  238,  248,  27  P.  601,  606 
(construed);  124  C.  597,  603,  609,  57  P.  585  (applied):  109  P.  509, 
511  (right  to  intervene  in  condemnation  proceedings). 

As  to  answer,  counterclaim,  and  cross-complaint,  see  Kerr's 
Cyc.  C.  C.  P.  §§  437-442  and  notes. 

As  to  appearance,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §  1014  and 
note. 

As  to  parties  defendant,  see  Kerr's  Cyc.  C.  C.  P.  §  1 244  and  note 
pars.  28-31. 

As  to  parties  plaintiff,  see  Kerr's  Cyc.  C.  C.  P.  §  1244  and  note 
pars.  32,  33. 
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§  1247.  COURT  SHALL  HAVE  JURISDICTION  TO  RE(il  - 
LATE  THE  MODE  OF  MAKING  CROSSINGS  OR  OF  ENJOY- 
ING A  COMMON  USE.     The  court  shall  have  power: 

1.  To  reeiilate  siiid  doteniiino  the  place  and  iiianiier  of  mak- 
ing connections  and  crossings,  or  of  enjoying  the  common  use 
mentioned  in  the  fifth  subdivision  of  section  twelve  hundred 
and  forty; 

2.  To  hear  and  determine  aH  adverse  or  conflicting  claims 

to  the  property  sought  to  be  condemned,  and  to  the  damages 
therefor; 

3.  To  determine  the  respective  rights  of  different  parties 
seeking  condemnation  of  the  same  property. 

History:      Enacted   March    IJ,    1872. 

See  'Kerr's  Cyc.  C  C.  P.  for  fi  pars,  annotation:  also  note  §  ll'.'JT, 
a  n  te. 

76  C.  404,  412,  18  P.  599,  60.3  (cited);  91  C.  238.  248.  27  P.  6tM. 
606  (construed):  124  C.  597,  609,  613.  57  P.  585,  588  (cited). 

§1248.    COURT   OR  JURY   TO   ASSESS   DAMAGES.    The 

court,  jury,  or  referee  must  hear  such  legal  testimony  as  may 
be  offered  by  any  of  the  parties  to  the  proceedings,  and  there- 
upon must  ascertain  and  assess: 

1.  The  valne  of  the  property  sought  to  be  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of  each 
and  every  separate  estate  or  interest  therein;  if  it  consists 
of  different  parcels,  the  value  of  each  parcel  and  each  estate 
or  interest  therein  shall  be  separately  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes  only 
a  part  of  a  larger  parcel,  the  damages  which  will  accrue  to 
the  portion  not  sought  to  be  condemned,  by  reason  of  its 
severance  from  the  portion  sought  to  be  condemned,  and  the 
construction  of  the  improvement  in  the  manner  proposed  by 
the  plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  con- 
demned, and  each  estate  or  interest  therein,  will  be  benefited, 
if  at  all.  by  the  construction  of  the  improvement  proposed  by 
the  plaintiff;  and  if  the  benefit  shall  be  equal,  to  the  damages 
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assessed  under  subdivision  two,  the  owner  of  the  parcel  shall 
be  allowed  no  compensation  except  the  value  of  the  portion 
taken;  but  if  the  benefit  shall  be  less  than  the  damages  so 
assessed,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed  in  addition 
to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  water  or  the 
use  of  water,  belonging  to  riparian  owners,  or  appurtenant  to 
any  lands,  how  much  the  lands  of  the  riparian  owner,  or  the 
lands  to  which  the  property  sought  to  be  condemned  is  ap- 
purtenant, will  be  benefited,  if  at  all,  by  a  diversion  of  water 
from  its  natural  course,  by  the  construction  and  maintenance, 
by  the  person  or  corporation  in  whose  favor  the  right  of  emi- 
nent domain  is  exercised,  of  works  for  the  distribution  and 
convenient  delivery  of  water  upon  said  lands;  and  such  bene- 
fit, if  any,  shall  be  deducted  from  any  damages  awarded  the 
owner  of  such  property. 

5.  If  the  property  sought  to  be  condemned  be  for  a  rail- 
road, the  cost  of  good  and  sufficient  fences  along  the  line  of 
such  railroad,  and  the  cost  of  cattle-guards  where  fences  may 
cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed  for 
each  source  of  damages  separately. 

History:  Enacted  March  11,  1872:  amended  March  19,  1889, 
Stats,   and   Amdts.    1889,   p.    343. 

See  Kerr's  Cyc.  C.  C.  P.  for  103  pars,  annotation:  also  note 
§  1237,  ante. 

56  C.  8.  9  (applied),  2  P.  38.  39  (referred  to);  64  C.  110,  111,  112, 
113,  29  P.  511,  512  (applied):  67  C.  59.  64,  7  P.  123  (construed  and 
applied):  68  C.  57.  63.  8  P.  673,  676  (applied):  69  C.  202.  206,  10  P. 
510,  513  (cited):  79  C.  549,  550,  551,  21  P.  958,  959  (applied);  83 
C.  507,  514,  23  P.  700,  703  (construed  as  not  applying-  to  pro- 
ceedings before  board  of  supervisors);  91  C.  238,  248,  27  P.  604, 
606  (construed);  91  C.  449,  452,  27  P.  768,  769,  13  L.  754  (con- 
strued witli  §  499  C.  C.  holding  latter  prevails  in  condemnation 
for  street  railway  purposes):  31  P.  158.  159  (cited):  104  C.  20, 
27,  28,  37  P.  859,  860  (construed  and  applied  with  §1251  post): 
134  C.  412,  415,  66  P.  473  (applied):  137  C.  619,  622,  92  A.  S.  188, 
67  P.  1040,  70  P.  1083,  1084,  59  L.  581  (unconstitutionality  of  pro- 
vision authorizing-  a  deduction  for  benefits):  1  C.  A.  175,  181,  81 
P.  972  (requirement  as  to  bond);  1  C.  A.  441,  445,  82  P.  640  (same 
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measure  of  damages  not  to  be  applied  generally  in  .suits  for 
damages  for  nuisance  or  trespass):  3  C.  A.  11,  13,  84  P.  218  (dam- 
ages to  land  not  taken  are  allowable). 

As  to  judgment  of  condemnation,  see  Kerr's  Cyc.  C.  C.  P.  S  12.'J3 
and  note. 

Same- — gold-coin  judgment. — See  Kerr's  Cyc.  C.  C  P.  §  CfiT  and 
note. 

As  lo  jur>',  see  Kerr's  Cyc.  C.  C.  P.  S  12.")6  and  note:  also  ante 
§  1237,  note. 

As  to  opinion  evidence  on  value,  see  19  A.  S.   IGO;   27  A.  S.   677. 

As  to  opinion  evidence  respecting  value  of  land  taken,  see 
Kerr's  Cyc.  C.  C.  P.  S  12-lS,  notr  pars.  67-75  this  lujte:  al.so  note 
19  A.  S.  460. 

As  to  practice,  see  Kerr's  Cyc.  C.  C.  P.  S  1246  and  note:  SS  12.56, 
1257  and  notes. 

As  to  speculative  damages,  see  88  A.  ]).  120:  19  A.  S.  460. 

As  to  trial  by  jury  in  proceeding  to  condemn  l)y  power  of 
eminent  domain,  see  48  A.  D.  190. 

§  1249.  THE  DATE  WITH  RESPEC  T  TO  WHICH  t  OM- 
PENSATIOX  SHALL  BE  ASSESSED,  AND  THE  MEASURE 
THEREOF.  For  the  purpose  of  assessing  compensation  and 
damages,  the  right  thereto  shall  be  deemed  to  have  accrued 
at  the  date  of  the  summons,  and  its  actual  value,  at  that  date, 
shall  be  the  measure  of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  damages  to  property  not  actu- 
ally taken,  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed,  as  provided  in  section  twelve  hundred 
and  forty-eight. 

[Duiiiage  on  lettiIl^'  Into  possession.]  If  an  order  be  made 
letting  the  plaintiff  into  possession,  as  provided  in  section 
twelve  hundred  and  fifty-four,  the  compensation  and  damages 
awarded  shall  draw  lawful  interest  from  the  date  of  such 
order.  >'o  ini|»i'oyenu'nts  put  upon  the  property,  subsequent 
to  the  date  of  the  service  of  summons,  shall  be  included  in 
the  assessment  of  compensation  or  damages. 

HiNtory:      lOnacted   Marcli    11,    1872. 

See  'Kerr's  Cyc.  C.  C.  I'.  Un-  12  itars.  a  unnt.i  t  inn ;  also  note 
§  1237,  ante. 

61  C.  90,  91  (construed):  2  P.  38.  39  (referred  to);  6S  C.  .".7.  65, 
8  P.  673  (construed);  74  C.  261.  262.  15  P.  774.  775  (applied);  83  C. 
566,  568,  23  P.  522  (applied):  91  C.  238,  248,  27  P.  604,  606  (con- 
strued): 124  C.  r.97,  643,  644.  648,  57  P.  585,  586  (construed);  1 
West  Coast  K.  470,  471,  2  P.  38  (construed). 
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§1250.    NEW     PROCEEDINGS     TO     CURE     DEFECTIVE 
TITLE.     If  the  title  attempted  to  be  acquired  is  found  to  be 
defective   from   any   cause,   the   plaintiff   may   again    institute 
proceedings  to  acquire  the  same,  as  in  this  title  prescribed. 
HLstory:      Enacted   March    11,    1872. 

§  1251.  PAYMENT  OF  DA>rAGES  OR  J)EPOSIT  OF  BOND 
THEREFOR.  The  plaintiff  must,  within  thirty  days  after 
final  judgment,  pay  the  sum  of  money  assessed;  but  may,  at 
the  time  of  or  before  payment,  elect  to  build  the  fences  and 
cattle-grnards;  and  if  he  so  elect,  shall  execute  to  the  defend- 
ant a  bond,  with  sureties  to  be  approved  by  the  court  in  double 
the  assessed  cost  of  the  same,  to  build  such  fences  and  cattle- 
guards  within  eighteen  months  from  the  time  the  railroad 
is  built  on  the  land  taken,  and  if  such  bond  be  given,  need 
not  pay  the  cost  of  such  fences  and  cattle-guards.  In  an  ac- 
tion on  such  bond  the  plaintiff  may  recover  reasonable  attor- 
ney's fees. 

History:      Enacted    March    11,    1S72. 


As  to  interest  on  amount  ^^^..^  ...    j .. .  ^^^   ^^v...  ^  ^..  ^.  ._.  ^. 

P.  §  1249  and  note:  §  1253  and  note  par.  3. 

As  to  payment  of  costs  before  final  order  of  condemnation,  see 
Kerr's  Cyc.  C.  C.  P.   §  1253  and  note. 

§  1252.  DAMAGES,  TO  WHOM  PAID.  Payment  may  be 
made  to  the  defendants  entitled  thereto,  or  the  money  may 
be  deposited  in  court  for  the  defendants,  and  be  distributed 
to  those  entitled  thereto.  If  the  money  be  not  so  paid  or 
deposited,  the  defendants  may  have  execution  as  in  civil 
cases;   and  if  the  money  cannot  be  made  on  execution,  the 

942 


Tit.  VTI.]  FINAL   ORDER— PORSESSTOX.  §n2r)3,  12r)4 

court,  upon  a  showing  to  that  effect,  must  set  aside  and  annul 
the  entire  proceedings,  and  restore  possession  of  the  prop- 
erty to  the  defendant,  if  possession  has  been  taken  by  the 
plaintii¥. 

History:      Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  id  pars,  annotation:  also  note 
§.1237,  ante. 

2  P.  38,  40  (applied);  64  C.  110,  112,  29  P.  511  (applied  with 
other  section.s);  67  C.  59,  63,  7  P.  123  (applied);  78  C.  80.  81,  82, 
20  P.  380,  381  (construed  and  applied  with  other  sections):  91  C. 
238,  248.  27  P.  604,  606  (construed);  129  C.  404.  407,  62  P.  66  (con- 
strued and  applied);  133  C.  5,  7,  65  P.  127  (applied);  139  C.  128. 
133,  72  P.   915    (applied). 

As  to  when  payment  to  be  made,  see  Kerr's  Cyc.  C.  C.  P.  §  1251 
and  note:  §  1254  and  note. 

§1253.  FIXAL  ORDER  OF  CONDEM> ATIOX,  AVHAT  TO 
CONTAIN.  WHEX  FILED,  TITLE  VESTS.  When  payments 
have  been  made  and  the  bond  given,  if  the  plaintiff  elects  to 
give  one,  as  required  l)y  the  last  two  sections,  the  court  must 
make  a  final  order  of  condemnation,  which  must  describe  the 
property  condemned  and  the  purposes  of  such  condemnation. 
A  copy  of  the  order  must  be  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described  therein 
shall  vest  in  the  plaintiff  for  the  purposes  therein  specified. 

Ili.xtory:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C  C.  P.  for  25  pars,  annotation;  also  note 
§  1237,  ante. 

64  C.  110,  112,  29  P.  511  (construed  with  other  sections);  67  C. 
59.  62,  63.  7  P.  123  (construed);  78  C.  366,  369,  20  P.  737.  738  (con- 
stiiicd):  91  C.  238,  248,  27  P.  604,  606  (construed);  132  C.  340. 
341,  6  1  P.  477  (cited);  133  C.  5,  7,  65  P.  127  (construed);  134  C. 
412,  416,  66  P.  473   (cited);  141  C.  46,  50,  74  P.  444   (cited). 

As  to  description  required  in  complaint,  see  Kerr's  Cyc.  C.  C. 
P.  S  1244  and  note. 

As  to  interest  on  damages  in  cases  where  order  has  heen  made 
letting  plaintiff  into  possession.  s<.'e  Kerr's  C.\c.  c.?.  (".  P.  S1249 
and  nott'. 


§  1254.     PUTTING   PLAINTIFF  IN    IMJSSESSION.     At  any 

time  after  trial  and  judgment  entered  or  pending  an  appeal 
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from  the  judgment  to  the  supreme  court,  whenever  the  plain- 
tiff shall  have  paid  into  court,  for  the  defendant,  the  full 
amount  of  the  judgment,  and  such  further  sum  as  may  be 
required  by  the  court  as  a  fund  to  pay  any  further  damages 
and  costs  that  may  be  recovered  in  said  proceeding,  as  well 
as  all  damages  that  may  be  sustained  by  the  defendant,  if, 
for  any  cause,  the  property  shall  not  be  finally  taken  for 
public  use,  the  superior  court  in  which  the  proceeding  was 
tried  may,  upon  notice  of  not  less  than  ten  days,  authorize 
the  plaintiff,  if  already  in  possession,  to  continue  therein,  and 
if  not,  then  to  take  possession  of  and  use  the  property  dur- 
ing the  pendency  of  and  until  the  final  conclusion  of  the  liti- 
gation, and  may,  if  necessary,  stay  all  actions  and  proceedings 
against  the  plaintiff  on  account  thereof. 

[Payiiieut  to  defendant  of  money  paid  in — Duty  of  court.] 
The  defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand  ivn] 
receive  the  same  at  any  time  thereafter  upon  obtaining  an 
order  therefor  from  the  court. 

It  shall  be  the  duty  of  the  conrt,  or  a  judge  thereof,  upon 
application  being  made  by  such  defendant,  to  order  and  direct 
that  the  money  so  paid  into  court  for  him  be  delivered  to  him 
upon  his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the 
action  or  proceeding,  except  as  to  the  amount  of  damages  that 
he  may  be  entitled  to  in  the  event  that  a  new  trial  shall  be 
granted. 

[Abandonment  of  defense.]  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such  de- 
fendant of  all  defenses  interposed  by  him,  excepting  his  claim 
for  greater  compensation.  In  ascertaining  the  amount  to  be 
paid  into  court,  the  court  shall  take  care  that  the  same  be 
sufficient  and  adequate. 

[Payment  into  court  does  not  discharge  plaintiff.]  The  pay- 
ment of  the  money  into  court,  as  hereinbefore  provided  for, 
shall  not  discharge  the  plaintiff  from  liability  to  keep  the  said 
fund  full  and  without  diminution;  but  such  money  shall  be 
and  remain,  as  to  all  accidents,  defalcations,  or  other  con- 
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tingencies  (as  between  the  parties  to  the  proceedings),  at 
the  risk  of  the  plaintiff,  and  shall  so  remain  until  the  amount 
of  the  compensation  or  damages  is  finally  settled  by  judicial 
determination,  and  until  the  court  awards  the  money,  or  such 
part  thereof  as  shall  be  determined  upon,  to  the  defendant, 
and  until  he  is  authorized  or  required  by  rule  of  court  to  take 
it.  If,  for  any  reason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted  or  withdrawn,  through  no  fault  of  the 
defendant,  the  court  shall  require  the  plaintiff  to  make  and 
keep  the  sum  good  at  all  times  until  the  litigation  is  finally 
brought  to  an  end,  and  until  paid  over  or  made  payable  to  the 
defendant  by  order  of  court,  as  above  provided,  and  until  such 
time  or  times  the  county  clerk  shall  be  deemed  to  be  the  custo- 
dian of  the  money,  and  shall  be  liable  to  the  plaintiff  upon  his 
official  bond  for  the  same,  or  any  part  thereof,  in  case  it  be 
for  any  reason  lost  or  otherwise  abstracted  or  withdrawn. 

The  court  may  order  the  money  to  be  deposited  iu  the  state 
treasurj',  and  in  such  case  it  shall  be  the  duty  of  the  state 
treasurer  to  receive  all  such  moneys,  duly  receipt  for,  and  to 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on  his 
books  as  a  condemnation  fund  for  such  purpose,  and  for  such 
duty  he  shall  l)e  liable  to  the  plaintiff  upon  his  official  bond. 

The  state  treasurer  shall  pay  out  sucJi  money  so  deposited 
in  such  manner  and  at  such  times  as  the  court  or  a  judge 
thereof  may,  by  order  or  decree,  direct.  In  all  cases  where  a 
new  trial  has  been  granted  upon  the  application  of  the  de- 
fendant, and  he  has  failed  upon  such  trial  to  obtain  greater 
compensation  than  was  allowed  him  upon  the  first  trial,  the 
costs  of  such  new  trial  shall  be  taxed  against  him. 

HiNtory:  Enacted  March  11,  1872;  amended  April  1,  1878, 
Code  Anults.  1877-8,  p.  108;  April  26,  1880,  Code  Anidts.  1880 
(C.  C.  P.  pt.),  p.  119;  March  27,  1897,  Stats,  and  Amdts.  1897, 
p.    186:   March    9,    1903,   Stats,    and   Amdts.    1903.   p.    109. 

See  Kerr's  Cyc.  C.  C.  P.  for  40  pars,  annotation:  also  note 
S  1237,  ante. 

47  C.   70,  71    (construed):   47  C.   517.   519.   520,   523    (construed); 

49  C.  239,  241   (construed);  53  C.  208,  211    (construed):   65  C.  375. 

376.  4  P.  304   (construed);  77  C.  28.  29,  18  P.  790,  791    (construed); 

78  C.  80,  81,  82,  20  P.  380.  381    (constrii<-d ) :   78  C.   443.  444.   44S,  21 
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P.  2,  3,  4  (construed);  83  C.  566,  567,  23  P.  522  (applied);  91  C.  238, 
248,  27  P.  604,  606  (construed);  95  C.  220,  221,  223,  30  P.  218  (con- 
strued); 103  C.  233,  235,  37  P.  202  (applied);  104  C.  20,  22,  24,  37 
P.  859,  860  (construed);  133  C.  529,  532,  533,  65  P.  1049  (construed 
with  §2104  post);  137  C.  575.  576,  578,  70  P.  629,  59  L.  404  (con- 
strued); 138  C.  543,  544,  69  P.  250,  71  P.  701  (cited);  141  C.  46, 
48,  74  P.  444  (construed);  151  C.  271,  273,  274,  275,  277,  90  P.  706 
(construed  with  art.  I,  §  14.  of  the  constitution — pre-ascertain- 
ment  and  award  of  damages);  1  C  A.  175,  181,  81  P.  972  (erron- 
eously cited  for  §  969). 

§1255.  COSTS  MAY  BE  ALLOWED,  APPORTIONMENT 
THEREOF.  Costs  may  be  allowed  or  not,  and  if  allowed,  may 
be  apportioned  between  the  parties  on  the  same  or  adverse 
sides,  in  the  discretion  of  the  court. 

Histoo't  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195. 
act   held    unconstitutional,    see    history,    §  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation;  also  note 
§  1237,  ante. 

88  C.  50,  67,  68,  25  P.  977,  9S1,  982,  11  L.  604  (applied);  91  C. 
238,  248,  27  P.  604,  606  (construed);  98  C.  259,  262,  33  P.  56  (con- 
strued and  applied);  104  C.  20,  22,  23,  37  P.  859  (applied);  125  C. 
101,  106,  57  P.  766  (allowance  of  costs  is  limited  by  art.  I.  §  14. 
of  the  constitution);  133  C.  5,  7,  65  P.  127  (cited);  139  C.  128,  136, 
72  P.  915   (cited  as  not  applicable). 

As  to  costs  of  new  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  1254  and 
note. 


§  1256.  RULES  OF  PRACTICE.  Except  as  otherwise  pro- 
vided in  this  title,  the  provisions  of  part  two  of  this  code  are 
applicable  to  and  constitute  the  rules  of  practice  in  the  pro- 
ceedings mentioned  in  this  title.         '  , 

History:      Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation;  also  note  §  1237. 
ante. 

50  C.  505,  506  (cited);  67  C.  59,  62,  7  P.  123  (cited);  74  C.  263. 
265,  15  P.  776  (cited);  91  C.  238.  248.  27  P.  604,  606  (construed); 
134  C.  376,  377,  66  P.  316  (applied);  138  C.  579,  582,  71  P.  1123,  1136 
(construed  in  dis.  op.  of  Beatty,  C.  J.). 
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§  1257.  NEW  TRIALS  AND  APPEALS.  The  provisions  of 
part  two  of  this  code,  relative  to  new  trials  and  appeals,  ex- 
cept In  so  far  as  they  are  inconsistent  with  the  provisions  of 
this  title,  apply  to  the  proceedings  mentioned  in  this  title; 
provided,  that  [1]  upon  the  payment  of  the  sum  of  money 
assessed,  and  [2]  upon  the  execution  of  the  bond  to  build 
■  the  fences  and  cattle-guards,  as  provided  in  section  twelve 
hundred  and  fifty-one,  the  plaintiff  shall  b«  entitled  to  enter 
into,  improve,  and  hold  possession  of  the  property  sought  to 
be  condemned  (if  not  already  in  possession)  as  provided  in 
section  twelve  hundred  and  fifty-four,  and  devote  the  same  to 
the  public  use  in  question;  and  no  motion  for  new  trial  or 
ajjpeal  shall,  after  such  payment  and  filing  of  such  bond  as 
aforesaid,  in  any  manner  retard  the  contemplated  improve- 
ment. Any  money  which  shall  have  been  deposited,  as  pro- 
vided in  section  twelve  hundred  and  fifty-four,  may  be  applied 
to  the  payment  of  the  money  assessed,  and  the  remainder,  if 
any  there  be,  shall  be  returned  to  the  plaintiff. 

Hintory:  Enacted  March  11,  1872;  amended  April  1,  1878, 
Code  Amdts.  1877-8.  p.  109;  March  27,  1897,  Stats,  and  Amdts. 
]897,  p.  188;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  195,  act  held  unconstitutional,  see  his- 
tory, §  5  ante:  amendment  re-enacted  March  9,  1903,  Stats,  and 
Amdts.   1903,   p.   110. 

See  Kerr's  Cjc-.  C.  C.  P.  for  11  pars,  annotation;  also  note 
§  1237,  ante. 

59  C.  89,  !)0  (ai)i)Ii(Ml )  :  !t  1  C.  238,  248.  27  P.  fiOl,  (JOG  (construed  I: 
104  C.  20,  27,  37  P.  8.59   (applied). 

As  to  new  trials,  see  2  L.  422. 

§  1258.  WHEN  TITLE  TAKES  EFFECT,  AND  CONSTRUf- 
TION  OF.  With  relation  to  the  acts  passed  at  the  present 
session  of  the  legislature,  this  title  must  be  construed  in  the 
same  manner  as  if  this  code  had  been  passed  on  the  last  day 
of  this  session,  and  from  and  after  the  time  this  code  takes 
effect,  all  laws  of  this  state  in  relation  to  the  taking  of  private 
property  for  public  uses  are  abolished,  and  all  proceedings 
had  in  the  exercise  of  the  powers  of  eminent  domain  must 
conform  to  (he  provisions  of  this  title. 

History:     Enacted   March    11,    1872. 
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§  1259.  WHEK  TITLE  TAKES  EFFECT.  Title  seven  of 
part  three  of  the  Code  of  Civil  Procedure  of  the  state  of  Cali- 
fornia (this  title)  shall  be  in  force  and  effect  from  and  after 
the  fourth  day  of  April,  one  thousand  eight  hundred  and  sev- 
enty-two. 

History:      Added  April   1,   1872. 

§  1260.  CONSTRUCTION.  From  and  after  the  time  this 
title  takes  effect,  it  must  be  construed  in  the  same  manner 
as  it  would  be  were  sections  four  and  seventeen  of  this  code 
in  force  and  effect. 

History:     Added  April   1,  1ST2. 

§  1261.     PENDING   PROCEEDINGS    NOT    AFFECTED.     No 

])roceeding  to  enforce  the  right  of  eminent  domain  commenced 
before  this  title  takes  effect,  is  affected  by  the  provisions  of 
this  title. 

History:     Added   April    1,    1872. 

§  1262.  RULES  OF  PRACTICE.  Until  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  seventy-three,  at  twelve 
o'clock  noon,  the  provisions  of  sections  twelve  hundred  and 
fifty-six  and  twelve  hundred  and  fifty-seven  of  this  title  are 
suspended,  and  until  then,  except  as  otherwise  provided  in 
this  title,  the  rules  of  pleading  and  practice  in  civil  actions 
now  in  force  in  this  state  are  applicable  to  the  proceedings 
mentioned  in  this  title,  and  constitute  the  rules  of  pleading 
and  practice  therein. 

History:     Added   April    1,    1872. 

§  1263.     EXCEPTIONS.    Nothing  in  this  code  must  be  con- 
strued  to   abrogate   or   repeal   any   statute  providing  for   the 
taking  of  .property  in  any  city  or  town  for  street  purposes. 
History:     Added   April    1,    1872. 

See  note  §  1237,  ante. 

66  C.  492,  506,  6  P.  317  (cited):  79  C.  159.  161.  21  P.  547.  548 
(cited):  87  C.  226,  231,  25  P.  435,  436;  91  C.  238,  247,  248,  27  P. 
604   (construed). 
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§  1264.    I'REFERENCE  OF  PROCEEDIXiS  OVER  OTHER 

CIVIL  ACTIONS.  In  all  actions  brought  under  the  provisions 
of  this  title,  to  enforce  the  right  of  eminent  domain,  all  courts 
wherein  such  actions  are  or  maj^  hereafter  be  pending,  shall 
give  such  actions  preference  over  all  other  civil  actions 
therein,  in  the  matter  of  setting  the  same  for  hearing  or  trial, 
and  in  hearing  the  same,  to  the  end  that  all  such  actions 
shall  be  quickly  heard  and  determined. 

HlHtory:      Enacted    March     16,    1903,    Stats,    and    Amdts.     1903. 
p.    165. 


TITLE  Vlll. 

[Title  Vlll  of  Part  111  of  the  Code  of  Civil  I'rocedure  and 
each  and  every  section  of  said  Title  VIII  are  repealed,  and  a 
new  Title  VIII  is  substituted  to  take  the  place  tiiereof  in  said 
Code  to  read  as  follows:] 

ESCHEATED  ESTATES. 

S  1269.     Manner  of  commencing-  proceedings  relative  to. 
§  1270.     Receivers  of  rents  and  profits. 
§  1271.     Appearance,   pleadings,   and   judgment. 

§  1272.     Proceedings    after    judgment    by    persons    claiming    es- 
tates. 

S  12«9.  MA>>ER  OF  COMMEiNCINGt  TROCEEDIX^.S  RE- 
LATIVE TO.  When  the  attorney-general  is  informed  that 
any  estate  has  escheated  to  this  state,  he  must  file  an  in- 
formation, in  behalf  of  the  state,  in  the  superior  court  of  the 
county  in  which  said  estate,  or  any  part  thereof,  is  situate, 
setting  forth  a  description  of  the  estate,  the  name  of  the  per- 
son last  possessed  thereof,  and  the  person  claiming  the  estate, 
if  known,  and  the  facts  and  circumstances  in  consequence  of 
which  the  estate  is  claimed  to  have  escheated,  with  an  allega- 
tion that,  by  reason  thereof,  the  state  of  California  has  right 
by  law  to  such  estate. 

[Suniinons.]  Upon  such  information,  a  sunnnons  must  issue 
to  said  claimant  and  possessor,  requiring  them  to  appear  and 
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answer   the   information   wittiin   the   time   allowed    Ijy    law   in 
civil  actions; 

[Order  to  show  cause]  and  the  court  must  make  an  order 
setting  forth  briefly  the  contents  of  the  information,  and  re- 
quiring all  persons  interested  in  the  estate  to  appear  and 
show  cause,  if  any  they  have,  within  forty  days  from  the  date 
of  the  order,  why  such  estate  should  not  vest  in  this  state; 
which  order  must,  prior  to  the  expiration  of  such  time,  be 
published  for  at  least  one  month,  in  a  newspaper  published 
in  the  county,  if  one  is  published  therein,  and  in  case  no 
newspaper  is  published  in  the  county,  in  some  other  news- 
paper in  this  state. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  110;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195,  act  held 
unconstitutional,  see  history,  §  5  ante;  former  section  repealed 
and  present  enacted  in  place  thereof  March  16,  1907,  Stats,  and 
Amdts.    1907,  p.   315,  Kerr's   Stats,   and   Amdts.   1906-7,   p.    489. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,   annotation. 

65  C.  593,  595,  4  P.  639  (applied);  67  C.  380,  381.  7  P.  763 
(cited);  67  C.  385,  7  P.  766  (referred  to):  143  C.  135.  140.  141. 
76  P.  962,  968  (cited);  143  C.  194.  197,  198  (construed  with  §§  474, 
4480  Pol.  C);  201,  202  (discussed  by  Henshaw.  .1..  dis.  op.);  205, 
206,  207  (discussed  by  Beatty,  C.  J.),  76  P.  968:  148  C.  55.  57,  82 
P.  672,  2  L.  N.  S.  643  (cited);  149  C.  208,  209.  210.  211.  85  P. 
609   (construed  and  applied). 

ESCHEAT  AND  PROCEEDINGS  TO  EAFOKCE.  ETC. 

As  to  generally,  see  I  Cliiireli's  New  Prohato  Law  sinrt  Practice, 

59-74;  3  W.  &  P.  2463. 

Actions  to  declare  and  enforce — Practice  and  procedure  on. — 
See  I  Clnireli's  New  Pr<;l>ate  I<aw  and  Practice.  59-74;   1 2  L,   529. 

Same — Premature. — See  I  Clnireli's  New  Probate  liaw  am! 
Practice,  71. 

Aliens,  lands  of. — See  I  C'lnircir.s  New  Probate  l^aw  and  Prac- 
tice, 70,  71. 

Answer  and  defenses  in. — See  19   Cent.  Dig-,  col,   1TS9,   §  14, 

Citation   and  appearance, — See   19  Cent.   Dig.   col.   1787.   §  12. 

Compensation  of  escheator  or  informer. — See  19  Cent.  Dig, 
col.  1801,   §  24. 

Constitutional  and  statutory  ]irovisions, — See  Kerr'.s  Pocket 
Pol.  C.  §41;  12  L.  533;  19  Cent.  Dig.  col.  1771,  §1;  8  Decen.  Dig. 
p.  311,  §  2. 
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Declaration  or  complaint  in. — See  8  PI.  &  Pr.  ?,:  al.'^o  "Infornui- 
tion"  and   "Pleadings  and  procedure."   thi.s   note. 

Definition  and  nature  of. — See  12  I>.  529;  11  Encyc.  of  L.  3 1  .i ; 
8  PI.  &  Pr.  2:  8  Decen.  Dig-,  p.  311 .  §  1 :  3  W.  &  P.  2463. 

Determined  how. — See  12  L.  529. 

Disposition  of  escheated  property. — See  12  T.,.  533:  19  Cent. 
Dig.  col.   1795,   §  20. 

Duty  of  attorney-general. — Kerr's  Cyc.  Pol.  C.  §  474  and  note. 

Effect  of  escheat  proceedings. — See  12  L.  530;  11  Encyc.  of  T^. 
328;   19  Cent.  Dig.  col.  1793,  §  18:   8  Decen.  Dig.  p.   314.  §  7. 

Enforcement  of  escheat. — See  11  Encyc.  of  L.  324:  19  Cent. 
Dig.  col.  1779,  §7;  8  Decen.  Dig.  p.  312,  S  C. 

Errors  and  irregularities  in  proceedings,  effect  of.- — See  19 
Cent.   Dig.   col.    1793,   §  17. 

Escheated  lands — How  acquired. — See  12  L.   533. 

Evidence  on. — See  12  L.  530:   19  Cent.  Dig.  col.   1790.  §  16. 

Findings  in. — See  12  L.   530. 

General  doctrine  of  escheat. — See  I  f'lnireir.H  \e»v  I'r«>lia<e  Lnw 
and  Practice,  68. 

Grounds  or  causes  of  escheat. — 11  Encyc.  of  L.  319;  1  Obiter 
Dig.   691. 

Hearing  and  determination  in  general. — See  19  Cent.  Dig.  col. 
1790,    §  15. 

Interest  in  property  subject  to  escheat. — See  12  1j.  531;  11 
Encyc.  of  L.  322;  also  "Property  and  interests,  subject  to,"  this 
note. 

Information — As  to  generally,  see  8  PI.  &  Pr.  3. 

Same — Trovers  of. — See  12  L.  530;  8  PI.  &  Pr.  2. 

Judgments  in. — See  I  Cliiireli'.s  New  I'robate  I,ji\v  aiid  rr«<'- 
tlvf,  73. 

Jurisdiction — Probate  Courts. — See  I  f'liuroli*M  >«mv  l'rol»al«' 
Law  and  Practice,  69;   19  Cent.  Dig.   col.   1783,   S  9. 

Lands  of  aliens  and  non-resident  aliens. — See  I  ('liiircir.s  Xew 
Probate   I<aw  and  Practice,  70,   71. 

T^ands  of  Mormon  Chui'cli. — Se(>  I  f'linrcli'M  New  I'roliatc  l.«»v 
:ind  I'ractlce,  70. 

Liability  of  lands  held  by  corjiorat ions  to  escheat. — See  12  1-. 
531. 

limitation  of  action — As  to  generally,  sec  I  Ciiiireli'M  \c« 
I'robate  1,ayy  and  Practice,  73. 

Same— Citizen   heirs. — See  Kerr's  Cyc.   Pol.  C.   §  4480  and   note. 

Nature  of  proceedings. — See  "Definition  and  natiui-."  this 
note. 

Notice  of  proceedings. — See   12   L.   5  29. 

Necessity  of  proceedings  to  vest  title. — See  S  PI.  &  Pr.  1;  19 
Cint.  Dig.  col.  1781,  §  8. 

Parties  to  proceedings. — .See  19  Cent.  Dig.  col.  1785.   §  11. 
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Pleading  and  practice,  in  general. — See  I  Clmreli's  \e\v  Pro- 
bate Law  and  Praotioe,  72:  8  PI.  &  Pr.  3:  19  Cent.  Dig.  col.  1788. 
§§  13.  14. 

Premature  action. — See  ]  Cluiroli'is  Nov  I'rohate  I, aw  aii«l  Prsic- 
tice,  71. 

Proceedings  relative  to  escheated  estates. — See  I  rimrcirM 
New  Probate  liaw  and  Practic'e,   59-7  4. 

Property  and  interests  subject  to — Generally. — See  11  Encyc. 
of  L.  322:  12  L.  531:  19  Cent.  Dig.  col.  1773,  SS3-5:  8  Decen.  Dig. 
p.   312,  §  3. 

Same — Of  outlawed  corporation. — 1  Cbureb's  Xew  Probate 
Law  and  Prsictice,  70. 

Recovery  of  escheated  property  and  proceeds  thereof. — See 
1  C'bureh'.s  New  Probate  I^aw  and  Praetiee.  74:  19  Cent.  Dig.  col. 
1799.  §  22:  8  Decen.  Dig.  p.  315,  i?  8(2). 

Release  and  waiver  of  right  of. — See  19  Cent.  Dig  col.  1778. 
§  6;  8  Decen.  Dig.  p.  312,  §  5. 

Rights  of  creditors. — See   19   Cent.   Dig.   col.   1800.   §  23. 

Sale  of  escheated  property. — See  12  D.  533:  19  Cent.  Dig.  col. 
1795,   §  20. 

Statutes  relating  to. — See  12  L.  533:  19  Cent.  Dig.  col.  1771. 
§  1;  8  Decen.  Dig.  p.  311,  §  2. 

Time  to  commence  proceedings. — See  19  Cent.  Dig.  col.  1784. 
§10;  also  "Limitation  of  action,"  this  note. 

Title  to  escheated  property. — See  19  Cent.  Dig.  col  1794,  §  19. 

Unclaimed  property  of  non-resident  aliens  escheating  to  state. 
— See  1  C'bureb'.s  New  Probate  Law  and  Praetiee,  71:  Kerr's  Cyc. 
C.  C.  §  672  and  note. 

Validity  and  effect  of  escheat  grant. — See  19  Cent.  Dig.  col. 
1797,  §  21. 

Waiver  and  release  of  right  of. — See  19  Cent.  Dig.  col.  1778, 
§  6;  8  Decen.  Dig.  p.  312,  §  5. 

What  is  proceedings  to  perfect. — See   29   A.   D.   232. 

When  property  escheats. — See  Kerr'.H  Pooket  PoL  C.  §  41. 

Writ  of. — See  8  PI.  &  Pr.  2. 


§  1270.  RECEIVER  OF  RENTS  AXD  PROFITS.  The  court, 
upon  the  information  being  filed,  and  upon  application  of  the 
attorney-general,  either  before  or  after  answer,  upon  notice 
to  the  party  claiming  the  estate,  if  known,  may  upon  sufficient 
cause  therefor  being  shown,  appoint  a  receiver  to  take  charge 
of  such  estate,  or  any  part  thereof,  or  to  receive  the  rents, 
income  and  pi'ofits  of  the  same  until  the  title  of  such  estate 
is  finally  settled. 
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HiNtory:  Enacted  March  11,  1872;  amended  by  Code  Com- 
niission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195, 
act  held  unconstitutional,  see  history,  §  5  ante;  former  section 
repealed  and  present  enacted  in  place  thereof  March  16,  1907, 
Stats,  and  Amdts.  1907,  p.  316,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    489. 

See  note  S  1269.  ante 

143  C.  135,  140,  141,  76  P.  962  (citeii):  143  O.  194.  197,  198 
(referred  to);  201,  202  (discussed  by  Hensliaw,  .1.,  in  dis.  op.), 
206,  207  (discussed  by  Beatty,  C.  J.);  76  P.  968;  149  C.  208,  210, 
212,   85   P.  609    (construed  and  applied). 

As  to  appointment  of  receiver,  generally,  see  Korr's  Cyc.  C.  C. 
P.  S§  564-569  and  notes. 

P'or  pr<iccedinf;s  relative  t  d  escheated  e.states,  see  1  flmreirN 
>'c«'   I*roba<o   l.a^v  sinil   I'rsu'Ueo,  59-74. 


S  1271.     ArPEAKANCE.  PLEADINT,!,  AM)  JIID(J3IE>T.    All 

persons  named  in  the  information  may  appear  and  answer, 
and  traverse  or  deny  the  facts  stated  therein  at  any  time  be- 
fore the  time  for  answering  expires,  and  any  other  person 
claiming  an  interest  in  such  estate  may  appear  and  be  made 
a  defendant,  by  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answering,  and  if  no  such  person  appears 
and  answers  within  the  time,  then  judgment  must  be  rendered 
that  the  state  is  the  owner  of  the  property  in  such  information 
claimed. 

[Trial  of  issues.]  But  if  any  person  appears  and  denies  the 
title  set  up  by  the  state,  or  traverses  any  material  fact  set 
forth  in  the  information,  the  issue  of  fact  must  be  tried  as 
issues  of  fact  are  tried  in  civil  actions.  If,  after  the  issues 
are  tried,  it  appears  from  the  facts  found  or  admitted  that  the 
state  has  good  title  to  the  property  in  the  information  men- 
tioned, or  any  part  thereof,  judgment  must  be  rendered  that 
the  state  is  the  owner  and  entitled  to  the  possession  thereof, 
and  that  it  recover  costs  of  suit  against  the  defendants  who 
have  ai)peared  and  answered. 

[Onh'i-  oi  sah'.]  In  any  judgment  rendered,  or  lliat  has 
heretofore  been  rendered  by  any  court,  escheating  property 
to  the  state,  on  motion  of  the  attorney-general,  the  court  must 
make  an  order  that  such  property,  unless  it  consists  of  money, 
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be  sold  by  the  sheriff  of  the  county  where  it  is  situate,  at 
public  sale,  for  gold  coin,  after  giving  notice  of  the  time  and 
place  of  sale,  as  may  be  prescribed  by  the  court  in  such  order; 
that  the  sheriff,  within  five  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  hearing  of  such  report, 
the  court  may  examine  the  report  and  witnesses  in  relation 
thereto,  and  if  the  proceedings  were  unfair,  or  if  the  sum . 
bid  disproportionate  to  the  value,  or  if  it  appears  that  a  sum 
exceeding  said  bid,  exclusive  of  the  expense  of  a  new  sale, 
may  be  obtained,  the  court  may  vacate  the  sale,  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the 
sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place. 

[IVew  sale  may  be  ordered,  when.]  If  an  offer  greater  in 
amount  than  that  named  in  the  report  is  made  to  the  court  in 
writing,  by  a  responsible  person,  the  court  may,  in  its  dis- 
cretion, accept  such  offer  and  confirm  the  sale  to  such  person, 
or  order  a  new  sale.  If  it  appears  to  the  court  that  the  sale 
was  legally  made,  and  fairly  conducted,  and  that  the  sum  bid 
is  not  disproportionate  to  the  value  of  the  property  sold,  and 
that  a  sum  exceeding  such  bid,  exclusive  of  the  expense  of  a 
new  sale,  cannot  be  obtained,  or  if  the  increased  bid  above 
mentioned  is  made  and  accepted  by  the  court, 

The  court  must  make  an  order  confirming  tlie  sale,  and  di- 
recting the  sheriff,  in  the  name  of  the  state,  to  execute  to  the 
purchaser  or  purchasers  a  conveyance  of  said  property  sold; 
and  said  conveyance  vests  in  the  purchaser  or  purchasers  all 
the  right  and  title  of  the  state  therein,  and  the  sheriff  must, 
out  of  the  proceeds  of  such  sale,  pay  the  cost  of  said  pro- 
ceedings incurred  on  behalf  of  the  state,  including  the  ex- 
penses of  making  such  sale,  and  also  an  attorney's  fee,  if 
additional  counsel  was  employed  in  said  proceedings,  to  be 
fixed  by  the  court,  not  exceeding  ten  per  cent  on  the  amount 
of  such  sale,  and  the  residue  thereof  must  be  paid  by  said 
sheriff  into  the  state  treasury. 

History:  Enacted  March  11,  1872;  amended  March  2.  1881, 
Stats,  and  Amdts.  1881,  p.  11;  by  Code  Commission,  Act  Marcli 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  196,  act  held  unconstitutional, 
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see  history,  $  5  ante;  former  section  repealed  and  present  enacted 
in  place  thereof  March  16,  1907,  Stats,  and  Aindts.  1907,  p.  316, 
Kerr'.s    Stats,    and    Amdt.s.    1906-7.    p.    4  89. 

See  note  S  1-69,  ante. 

67  C.  380,  383,  7  P.  763  (citt-dt:  MM  <".  !:!.■..  No.  Ill,  76  P.  962 
(cited):  143  C.  194,  198,  201,  206,  207,  76  P.  968  (referred  to); 
148  C.  55,  58,  82  P.  672,  2  L.  N.  S.  643  (state  may  take  as  owner 
when);   149  C.  208,  209.  212,  85  P.  609   (construed  and  applied). 

As  to  appearance  in  proceedings,  see  Kerr's  Cyc.  C.  C.  P. 
§  1014  and  note. 

As  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  S  437  and  note. 

As  to  costs,  see  Kerr's  Cyc.  C.  C.  P.  §§  1021  et  seq.  and  note.s. 

As  to  issue  of  fact,  see  Kerr's  Cyc.  C.  C.  P.  S!i  .")90.  r)92  and 
notes. 

As  to  judgment,  see  Kerr's  Cyc.  C.  C.  P.  §§  585.   C6  4  and  notes. 

As  to  time  within  which  state  may  bring  action  to  have 
property  escheated,  see  Kerr's  Cyc.  C.  C.  P.  §  1269  and  note 
par.  6. 

As  to  trial,  see  Kerr's  Cyc.  C.  C.  P.   §§  600-645  and  notes. 

For  pi-ocecdings  relative  to  escheated  estates,  see  1  ("liiireirM 
Mfiv   Pr«>l>iitt'   I,Ji\v   and   Practlee,   59-7  4. 

§  1272.  I'KOCEEDINGIS  AFTER  Jl  DOAIEXT  BY  PEHSOXS 
CL.VIMLMir  ESTATES.  Within  twenty  years  after  judgment 
in  any  proceeding  had  under  this  title,  a  person  not  a  party 
or  privy  to  such  i)roceeding  may  file  a  petition  in  the  superior 
court  of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  A  copy  of  such  peti- 
tion must  be  served  on  the  attorney-general  at  least  twenty 
days  before  the  hearing  of  the  petition,  who  must  answer  the 
same;  and  the  court  thereupon  must  try  the  issue  as  issues 
are  tried  in  civil  actions,  and  if  it  is  determined  that  such 
person  is  entitled  to  the  property,  or  the  proceeds  thereof, 
it  must  order  the  property,  if  it  has  not  been  sold,  to  be  de- 
livered to  him,  or  if  it  has  been  sold  and  the  proceeds  paid 
into  the  state  treasury,  then  it  must  order  the  controller  to 
draw  his  warrant  on  the  treasury  for  the  payment  of  the 
same,  but  without  interest  or  cost  to  the  state,  a  copy  of 
which  order,  under  the  seal  of  the  court,  shall  be  a  sufficient 
voucher  for  drawing  such  warrant. 

[Lliiiitatioii  of  action.]  All  i)ersons  who  fail  to  ai)pear  and 
file  their  petitions  within  the  time  limited  are  forever  barred; 
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saving,  however,  to  infants,  and  persons  of  unsound  mind,  tiie 
right  to  appear  and  file  their  petitions  at  any  time  within  the 
time  limited,  or  within  five  years  after  their  respective  dis- 
abilities cease. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  197,  act  held 
unconstitutional,  see  history,  §  5  ante;  former  section  repealed 
and  present  enacted  in  place  thereof  March  16,  1907,  Stats,  and 
Amdts.    1907,  p.   317,   Kerr's  Stats,   and   Amdts.    1906-7,   p.   490. 

See  Kerr's  Cyc.  C.  C.  P.  for  IJ  pars,  annotation:  also  note 
§  1269,  ante. 

65  C.  593,  595,  4  P.  639  (applied):  67  C.  380,  381,  383,  7  P.  763 
(construed  with  8  672  C.  C):  67  C.  385,  386,  7  P.  766  (referred 
to);  70  C.  153,  157,  12  P.  121,  123  (construed  with  §672  C.  C); 
143  C.  135,  140,  141,  76  P.  962  (applied);  143  C.  194,  197,  198 
(construed  with  other  sections),  201,  202  (discussed  by  Henshaw. 
J.,  in  dis.  op.);  205,  206,  207  (discussed  by  Beatty,  C.  J.),  76  P. 
968:  148  C.  55,  58,  82  P.  672.  2  L.  N.  S.  643  (state  may  take  as 
owner  when):  149  C.  208,  209,  210,  211,  213,  85  P.  609  (construed 
and  applied). 

For  proceedings  relative  to  escheated  estates,  see  1  Cluircli'.s 
IVe^v  I'robate  l<!i\v  siiid  I'raftioe,  59-74. 
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TITLE  IX. 

OF  CHANGE  OF  NAMES. 

§127.5.      Jiirisdiction. 

S  127G.      Application   for  cliange   of   name,   liow   made. 
§1277.      IMiblication   of  petition   for. 
§127S       Hearing  of  application   and   remonstrance. 
§  1279.     Certified    copy    of    decree    to    be  filed    with    secretary    of 
.state,    when. 

§  1275,  JUKISDICTION.  Applications  for  change  of  names 
must  be  heard  and  determined  by  the  superior  courts. 

History:  Enacted  March  11,  1872;  amended  April  23,  1880, 
Code  Amdts.   1880    (C.   C.   P.  pt.),   p.   117. 

123  C.  525,  526.  56  P.  458  (construed  constitutional):  150  C. 
289.  320,  88  P.  356,  8  L.  N.  S.  692  (proceeding  for  change  of  name 
is  judicial ). 

As  to  constilutiunality  of  pi-ovisioii  for  changing-  nanii''  of 
corrioratidii,   see   Kerr's  Cyc.   C.   C.   V.   S  1275,   note 

§  1276.    AFPLK  ATION    FOR    CHANGE    OF    NAME,    HOW 

MADE.  All  applications  tor  change  of  names  must  be  made 
to  the  superior  court  of  the  county  where  the  person  whose 
name  is  proposed  to  be  changed  resides,  by  petition,  signed  by 
such  person;  and  if  such  person  is  under  twenty-one  years 
of  age,  if  a  male,  and  under  the  age  of  eighteen  years  of  age, 
if  a  female,  by  one  of  the  parents,  if  living,  or  if  both  be  dead, 
then  by  the  guardian;  and  if  there  be  no  guardian,  then  by 
some  near  relative  or  friend. 

The  petition  must  specify  tlie  place  of  birth  and  residence 
of  such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name,  and  must,  if  the 
father  of  such  i)ei-son  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and  their 
place  of  residence. 
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Any  religious,  benevolent,  literary,  scientific,  or  otlier  cor- 
poration, or  any  corporation  bearing  or  having  for  its  name, 
or  using  or  being  known  by  the  name  of  any  benevolent  or 
charitable  order  or  society,  may,  by  petition,  apply  to  the 
superior  court  of  the  county  in  which  its  articles  of  incor- 
poration were  originally  filed,  or  in  which  the  property  of 
such  incorporation  is  situated,  for  change  of  its  corporate 
name.    Such 

Petition  must  be  signed  by  a  majority  of  the  directors  or 
trustees  of  the  corporation,  and  must  specify  the  date  of  the 
formation  of  the  corporation,  its  present  name,  the  name  pro- 
posed, and  the  reason  for  such  change  of  name.  Upon  filing 
such  petition,  on  behalf  of  such  corporation,  the  same  pro- 
ceedings shall  be  had  as  upon  applications  for  changes  of 
names  of  natural  persons,  and  no  banking  corporation  here- 
after organized  shall  adopt  or  use  the  name  of  any  friendly 
association. 

History:  Enacted  March  11,  1872;  amended  March  28,  1878, 
Code  Amdts.  1877-8,  p.  110;  April  23,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  117;  March  12,  1885,  Stats,  and  Amdts.  1884-5, 
p.  112;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  197,  act  lield  unconstitutional,  see  history, 
S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

123  C.  525,  526,  530,  56  P.  458  (construed  with  S§  3509,  3534 
C.  C);  150  C.  289,  320,  88  P.  356,  8  I..  N.  S.  692  (proceeding  for 
oliang-e  of  name  is  judicial). 

§  1277.  PUBLICATION  OF  PETITION  FOR.  Upon  the  fil- 
ing of  the  said  petition  the  court  shall  thereupon  make  an 
order  reciting  the  filing  of  the  application,  the  name  of  the 
person  or  corporation  by  whom  it  is  filed  and  the  name  pro- 
posed, and  directing  all  persons  interested  in  said  matter  to 
appear  before  the  court,  at  a  time  and  place  specified,  not 
less  than  four  or  more  than  eight  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  the  application  for 
change  of  name  should  not  be  granted. 

A  copy  of  tlie  order  to  show  cause  must  be  published  for 
four  snocessive  weeks  in  some  newspaper  of  general  circula- 
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tion  to  be  designated  in  the  order,  printed  in  the  county,  if  a 
newspaper  be  printed  therein,  or,  if  no  newspaper  be  printed 
in  the  county,  a  copy  of  such  order  to  show  cause  shall  be 
posted  by  the  clerk  of  the  court  in  three  of  the  most  public 
places  in  the  county  in  which  the  court  is  held,  for  a  like 
period. 

Proof  must  be  made  to  the  s.'itisfactioii  of  the  court,  of  such 
publication,  or  posting,  at  the  time  of  the  hearing  of  the 
application. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198, 
act  held  unconstitutional,  see  history,  §  5  ante;  March  3,  1905, 
Stats,    and   Amdts.    1905,    p.    40. 

123  C.  .t2.5.  526,  56  P.  438  (construed);  150  C.  289,  S20.  88  P. 
356.  8  L.  N.  S.  692  (proceeding  for  change  of  name  is  judicial). 


§  1278.  HEARING  OF  APPLICATION  AND  REMON- 
STRANCE. Such  application  must  be  heard  at  such  time  as 
the  court  may  appoint,  and  objections  may  be  filed  by  any 
person  who  can,  in  such  objections,  show  to  the  court  good 
reason  against  such  change  of  name.  On  the  hearing,  the 
court  may  examine  on  oath  any  of  the  petitioners,  remon- 
strants, or  other  persons,  touching  the  application,  and  may 
make  an  order  changing  the  name,  or  dismissing  the  appli- 
cation, as  to  the  court  may  seem  right  and  proper.  Pro- 
vided, that  if  tlie  applicant  for  a  change  of  name  )»e  a  corpora- 
tion, such  api)licaut  shall  file  in  court  at  the  time  of  hearing 
the  application,  the  certificate  of  the  secretary  of  state,  [I] 
that  the  name  desired  to  be  used  by  the  applicant,  is  not  the 
corporate  name  of  any  corporation  existing  at  said  time,  and 
[2]  that  said  name  does  not  so  closely  resemble  the  name  of 
any  such  existing  corporation  as  will  tend  to  deceive. 

HUtory:  Enacted  Marcli  11,  1872;  amended  April  23,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  117;  Marili  14,  1905,  Stats, 
.-md    .\nulls.    1905,    p.    99. 

123  C.  525,  526,  56  P.  458;  150  C.  2S:t.  3211.  SS  P.  35(1.  S  1.,.  N.  S. 
692    (i>rocceding  for  cliangc  ^)f   nami'   is  judicial). 
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§  1279.  CERTIFIED  COPY  OF  DECREE  TO  BE  FILED 
WITH  SECRETARY  OF  STATE,  WHEN.  A  certified  copy 
of  the  decree  of  the  court,  changing  the  name  of  a  person  or 
corporation,  shall  within  thirty  days  from  the  date  of  such 
decree,  be  filed  in  the  office  of  the  secretary  of  state. 

HLstory:  Enacted  March  13,  1874,  Code  Amdts.  1873-4,  p.  413; 
amended  April  23,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  118; 
amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  345,  Kerr's 
Stats,   and  Amdts.    1906-7,  p.   491. 

123  C.  525,  526,  56  P.  458  (construed):  150  C.  289,  320,  88  P. 
356,  8  L.  N.  S.  692   (proceeding  for  change  of  name  is  judicial). 


TITLE  X. 

OF  ARBITRATIONS. 

§  1281.     What   may   be   submitted   to   arbitration,   and   when. 

§  1282.     Submission    to   arbitration    to   be  in  writing. 

§1283.     Submission    may    be    enlered   as   an    order    of   the    court. 

Revocation. 
§  1284.     Powers  of  arbitrators. 
§  1285.     Majority    of    arbitrators    may    determine    any    question. 

They   must  be   sworn. 
§  1286.     Award  to  be  in  writing.    When  judgment  to  be  entered. 
§  1287.     Award  may  be   vacated  in   certain  cases. 
§  1288.     Court   may,   on   motion,    modify   or  correct   the  award. 
§1289.     Decision,    on    motion,    subject    to    appeal,    but    not    the 

judgment   entered   before   motion. 
§  1290.     If  submission  be  revoked  and  an  action  l^rought,   w^hat 

to   be   recovered. 

§  1281.  WHAT  MAY  BE  SUBMITTED  TO  ARBITRATION, 
AND  WHEN.  Persons  capable  of  contracting^  may  submit  to 
arbitration  any  controversy  which  might  be  the  subject  of  a 
civil  action  between  them,  except  a  question  of  title  to  real 
property  in  fee  or  for  life.  This  qualification  does  not  in- 
clude questions  relating  merely  to  the  partition  or  boundaries 
of  real  property. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  380  Prac- 
tice  Act. 

960 


Tit.  X.]  SL'BMISSION    TO    ARBITRATION.  $  1282 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  Ncctiun. — 52  C.  159,  164  (applied):  96  C.  617,  619.  28  P. 
806,  SOT,  .31  P.  740,  741    (what  is  not  a  statutory  submission). 

Practice  Act  §380.-30  C.  218,  221  (applied);  42  C.  479,  482 
(referred  to);  43  C.  393,  394   (construed  with  Practice  Act  §382). 

As  to  action  for  partition  of  real  property,  see  Kerr's  Cyc. 
C.  C.  P.  §§  752  ct  seQ.  and  notes. 

As  to  agreement  to  submit  question  arising'  under  contracts, 
see  2  A.  S.  569-571. 

As  to  agreement  to  submit  to  arbitration  question  arising 
under  insurance  policies,  see  8  A.  C.  177;  2  A.  S.  569,  570. 

Same — Failure  to  secure  award  as  affecting  rights  of  insured 
—See  8  A.  C.  302. 

As  to  agreement  to  submit  question  to  arbitration,  when  valid, 
see  2  A.  S.  568. 

As  to  distinction  between^  arbitration  -and  appraisenn.-nt  or 
valuation  and  a  complete  discussion  of  the  subject,  with  numer- 
ous cases  cited,  see  74  C.  287.  291  et  seq.,  15  P.  839. 

As  to  enforcement  of  agreement  to  arbitrate,  see  1  A.  C.  31. 

As  to  executors  submitting  claims  to  arbitration,  see  78  A.  S. 
187. 

As  to  guardians,  submis.sion  of  claims  for  and  against  ward, 
see  89  A.  S.  291. 

As  to  liability  of  infant  on  submission  to  arbitration,  see  18 
A.  S.  619. 

As  to  majority  of  arbitrators  empowered  to  make  award,  see 
Kerr's  Cyc.  C.  C.  P.  §  1285  and  note. 

As  to  married  woman,  whether  may  act  as  arbitrator,  see  39 
A.  S.  3  6-38. 

As  to  mutual  benefit  life  insurance  societies,  submission  of 
(luestion  to  arbitration,  etc.,  see  52  A.  S.  546-548. 

As  to  ousting  courts  of  jurisdiction  ]>y  agreement  to  arbitrate, 
see  2  A.  S.  566. 

As  to  powers  of  arbitrators,  see  Kerr's  Cyc.  C.  C.  P.  §  1284 
and  note. 

As  to  refusal  of  arbitrators  to  receive  material  testimony 
being  grou'^nd  for  setting  aside  award,  see  S  A.  C.   510. 

As  to  submission  of  controversies  to  arliitration  in  general, 
see  14  A.  D.  296,  297:  30  A.  I).  (iL'fi-C.P.t:  29  A.  11.  fioj-Oci:  i'  A.  S. 
566-571  :    S    A.   .S.    619. 

S  1282.     SlI«MISSI(m  TO  .VUHITHATION  TO  BE  I.N  WRIT- 

ING.     The  subniissiou  to  arbitration  imist  be  in  writiuR,  and 
may  lie  to  one  or  more  persons. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  381  Prac- 
tice Act. 

Kerr's  C.  C.  P.— 6 1  961 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  Nection. — 96  C.  617,  619,  28  P.  806,  807,  31  P.  740.  711 
(what  i.s  not  a  statutory  submission). 

Practice  Act  §381. — 30  C.  218,  221  (construed  with  §  3S0 
ante). 

§  1283.  SUBMISSION  xMAY  BE  ENTERED  AS  AN  ORDER 
OF  THE  COURT.  REVOCATION.  It  may  be  stipulated  in  the 
submission  that  it  be  entered  as  an  order  of  the  superior  court, 
for  which  purpose  it  must  be  filed  with  the  clerk  of  the  county 
where  the  parties,  or  one  of  them,  reside.  The  clerk  must 
thereupon  enter  in  his  register  of  actions  [1]  a  note  of  the 
submission  [2]  with  the  names  of  the  parties,  [3]  the  names 
of  the  arbitrators,  [4]  the  date  of  the  submission  when  filed, 
and  [5]  the  time  limited  by  the  submission,  if  any,  within 
which  the  award  must  be  made.  When  so  entered  the  sub- 
mission cannot  be  revoked  without  the  consent  of  both  par- 
ties. The  arbitrators  may  be  compelled  by  the  court  to  make 
an  award,  and  the  award  may  be  enforced  by  the  court  in 
the  same  manner  as  a  judgment.  If  the  submission  is  not 
made  an  order  of  the  court,  it  may  be  revoked  at  any  time 
before  the  award  is  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  382  Prac- 
tice Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    74. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  section.— 65  C.  505,  4  P.  506  (cited):  76  C.  378.  380.  18  P. 
406,  407  (construed);  82  C.  42,  46,  22  P.  932,  933  (applied):  96  C. 
617,  619,  28  P.  806,  807,  31  P.  740,  741  (what  is  not  a  statutory 
submission);  99  C.  207,  208,  209,  210,  33  P.  855,  857  (construed): 
2  C.   A.   237,   238,   240,  84   P.   363    (applied). 

Practice  Act  §382.-30  C.  218,  222  (construed  with  §§380.  381 
ante  and  §385  post):  42  C.  479,  482  (construed  with  §§380,  381 
and  385  ante);  43  C.  394   (construed  with   §380  ante). 

As  to  register  of  actions  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  1052  and  note. 

§  1284.  FOAVERS  OF  ARBITRATORS.  Arbitrators  have 
power  to  appoint  a  time  and  place  for  hearing,  to  adjourn 
from  time  to  time,  to  administer  oaths  to  witnesses,  to  hear 
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the  allegations  and  evidence  of  the  parties  and  to  make  an 
award  thereon. 

History:  Enacted  March  11,  1872,  re-enactment  of  §383  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C  P.  for  5  pars,  annotation. 

Co«le  Meetion. — 74  C.  287,  291,  15  P.  839  (applied):  96  P.  617.  620. 
28  P.  80C,  807,  31  P.  740,  741  (what  is  not  a  statutory  submis- 
sion). 

Practice   Act    §  :W3. — 64   CI    102-1U4.    28    P.    KiS    (appliedi. 

Tliat  arbitrators  ait-  nut  pi-nnittcd  in  ileU-s'ati-  their  ijowers, 
see  50  A.  S.  114. 

§  1285.  MAJOHITY  OF  ARBITIUTOKS  MAY  DETEKMIXE 
ANY     QIESTIOX.     THEY     MUST     BE     SWORN.     All     the 

arbitrators  must  meet  and  act  together  during  the  investiga- 
tion; but  when  met,  a  majority  may  determine  any  question. 
Before  noting:,  they  must  be  sworn  before  an  officer  authorized 
to  administer  oaths,  faithfully  and  fairly  to  hear  and  ex- 
amine the  allegations  and  evidence  of  the  parties  in  relation 
to  the  matters  in  controversy,  and  to  make  a  just  award  ac- 
cording to  their  understanding. 

History:  Enacted  Marcli  11.  1872,  re-enactment  of  §384  Prac- 
tice   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

96  C.  617.  619.  620.  28  P.  806,  807.  31  P.  740,  741  (wliat  is  not  a 
statutory  suhmissiuii )  ;  99  C.  2(i7.  210,  33  P.  855,  N.".7  (con- 
strued). 

As  to  award  by  majority  of  arbitrators,  set'  Kerr's  Cyc.  C.  C. 
P.  §  1053  and  not.-. 

Same — When  and   how   made. — See   1   A.   IJ.    200-202. 

As  to  provision  tliat  three  referees  or  three  arbitrators  all 
must  meet,  but  two  of  tliem  may  do  any  act  wliicli  miglit  l)e 
duni-  b>-  all,  see  Kerr's  Cyc.  C.  C   P.   §  1053  and   note. 

§  1286.  AWAKI)  TO  BE  IN  WRITING.  WHEN  JUDGMENT 
TO  BE  ENTERED.  The  award  must  be  in  writing,  signed 
by  the  arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the  court, 
the  award  must  be  filed  with  the  clerk,  and  a  note  thereof 
made  in  his  register.     After  the  expiration  of  five  days  from 
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the  filing  of  the  award,  upon  the  application  of  a  party,  and 
on  filing  an  affidavit,  showing  that  notice  of  filing  the  award 
has  been  served  on  the  adverse  party  or  his  attorney,  at  least 
four  days  prior  to  such  application,  and  that  no  order  staying 
the  entry  of  judgment  has  been  served,  the  award  must  be 
entered  by  the  clerk  in  the  judgment-book,  and  thereupon  has 
the  effect  of  a  judgment  . 

History:  Enacted  March  11,  1872,  re-enactment  of  §  385  Prac- 
tice   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

Code  set'tion. — 74  C.  106,  108,  15  P.  448,  449  (erroneously  cited 
for  §  128  ante):  96  C.  617,  619,  28  P.  806,  807,  31  P.  740,  741  (what 
is  not  a   statutory   submission). 

Practice  Act  §385. — 14  C.  390,  394,  395  (applied);  30  C.  218, 
222  (construed  witli  §§380.  381,  382  ante);  31  C.  128,  129 
(applied). 


§  1287.     AWARD  MAT  BE  VACATED  IN  CEBTAIX  CASES. 

The  court,  on  motion,  may  vacate  the  award  upon  either  of  the 
following  grounds,  and  may  order  a  new  hearing  before  the 
same  arbitrators,  or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  com- 
mitted gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  evidence,  or 
otherwise  acted  improperly,  in  a  manner  by  which  the  rights 
of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them;  or  that 
the  award  is  indefinite,  or  cannot  be  performed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  386  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  section. — 96  C.  617,  619,  620,  28  P.  806,  807,  31  P.  740.  741 
(what  is  not  a  statutory  submission);  128  C.  279,  282,  60  P.  862 
(construed);  140  C.  206,  208,  73  P.  1004   ( con.strued ). 
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Practice  Act  §  38«. — 38  C.  286,  287  (construed  with  §§  336,  387, 
388  Practice  Act):   96  C.   617,  619,  31   P.   740    (applied). 

As  to  conclusiveness  of  award,  see  14  A.  S.  518. 

As  to  ground  of  setting  aside  arbitration,  see  2.5  A.   It.    16,   47. 

As  to  modifying  or  correcting  award  on  motion  for  mistake 
in  calculation,  see  Kerr's  Cyc.  O.  C.  P.  §  1288  and  note. 

As  to  r.'ferees'  or  commissioners*  reports  and  findings,  see 
Kerr's  Cyc.  C.  C.  P.  §§  643.  645  and  notes. 

As  to  referee's  report,  see  Kerr's  Oyc.  C.  C.  P.  !?!>  fi43-fi4.'i  .ind 
notes. 


§  1288.  COURT  MAY,  ON  MOTION,  MODIFY  OR  CORRECT 
THE  AWARD.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears: 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it 
was  made,  or  that  there  is  a  mistake  in  the  description  of 
some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  from  other  parts,  and  does  not 
affect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could  have 
been  amended  if  it  had  been  a  verdict,  or  the  imperfection  dis- 
regarded. 

IlLstury:  Enacted  March  11,  1872,  re-enactment  of  §387  Prac- 
tice   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  sectiou.— 96  C.  617,  619,  620,  28  P.  806,  807,  31  P.  740.  741 
(wliat  is  not  a  statutory  suI)mission ) ;  128  C.  279.  2S2.  GO  P.  862 
(construed). 

Practice  Act  §  :W7. — 38  C.  286.  287  (construed  with  §§  336.  386. 
388  Practice  Act). 

As  to  vacating  award  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§  1287  and  note. 

§1289.  DECISION,  ON  MOTION,  SUBJECT  TO  AI'l'EAL, 
BUT   NOT  THE  .TUDdiMENT  ENTKRED  BEFORE    .MOTION. 

The  decision  ui)on  the  motion  is  subject  to  appeal  in  the  same 
manner  as  an  order  which  is  subject  to  appeal  in  a  civil  ac- 

965 


n290  coi^i':  OF  (nvir,  PRooKDnuio.  [Pt.  Til. 

tiou;   but  the  judgment  entered  before  a  motion  made  cannot 
be  subject  to  appeal. 

.  History:    Enacted  March   11,   1872,  re-enactment  of  §388  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. — 96  C.  617.  619,  28  P.  806,  807.  31  P.  740,  741 
(wliat  is  not  a  statutory  submission):  128  C.  279,  281,  fiu  P.  862 
(applied):  140  C.  20S,  209,  211,  73  P.   1004   (cited). 

Pr:ictU-e  Act   §  38S. — 38  C.   286:   42  C.   125,   128    (construed). 

As  ti)  appealalile  orders,  see  Kerr's  Cyc.  C.  C.  P.  §  939  and  note. 

As  to  motion  to  vacate  or  modify  award,  see  Kerr's  Cyc.  C.  C. 
P.   §  ]  287  and  note. 


§  1290.  IF  SUB3IISSI0N  BE  REVOKED  AND  AN  ACTION 
BROUC^HT,  WHAT  TO  BE  RECOVERED.  If  a  submission  to 
arbitration  be  revoked,  and  an  action  be  brought  therefor,  the 
amount  to  be  recovered  can  only  be  the  costs  and  damages 
sustained  in  preparing  for  and  attending  the  arbitration. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  389  Prac- 
tice Act. 

96  C.  617,  619,  28  P.  S06,  807,  31  P.  740,  741  (what  is  not  a  statu- 
tory submission). 
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TITLE  XI. 

OF  PROCEEDINGS  IN  PROBATE  COURTS. 

Chapter  I.     Of  .lurisdiction,  §§1294.    1295. 

IL      Of   the    Probate    of   Wills,    §§  1298-1346. 

III.  Of    Executors    and    Administrators,    Their    Letters, 

Bonds,  Removals,  and  Suspensions,  §§  1348-1440. 

IV.  Of   the    Inventory    and   Collection    of    the   Effects    of 

Decedents,   §§  1443-1461. 
v.     Of   the    Provisions    for   the   Support   of   the   Family, 
and    of    the    Homestead,    §§  1464-1486. 
VI.     Of   Claims    Against   the    Estate,    §§  1490-1.514. 
VII.     Of  Sales  and  Conveyance  of  Property  of  Decedents, 
§§ 1516-1579. 
VIII.     Of  tlie  Powers  and  Duties  of  Executors  and  Admin- 
istrators,   and    of    the    Management    of    Estates, 
§§  1580-1592. 
IX.     Of  the   Conveyance  of  Real   Estate  and  Transfer  of 
Personal  Property  by  Executors  and  Administra- 
tors in  Certain  Cases,  §§  1597-1607. 
X.     Of    Accoiints    Rendered    by    Executors    and    Admin- 
istrators,   and   of   tlie   Payment   of   Debts,    §§  1612- 
1653. 
XI.     Of  the  Partition,  Distribution,  and  Final  Settlement 
of  Estates.   §§  1658-1703%. 
XII.     Of     Orders.     Decrees,     Process,     Minutes,     Records, 
Trials,   and   Appeals,   §§  1704-1724. 

XIII.  Of   Public   Administrator,    §§  1726-1744. 

XIV.  Of    Guardian    and    Ward,    §§  1747-1810. 


CHAPTER  I. 
OF  JURISDICTION. 

§1294.     .lurisdiction    of    i)rol)ato    court    over    the    estate,    when 

exercised. 
§129.').      Wlien    .lurisdiction    decided    l>y    first    application. 

S  125H.  .IlKISOK  TION  OF  I'HOHATi:  (  OlIM'  OVKR  TIIK 
ESTATE,  >VJIEN'  EXEKCLSKI).  Wills  must  l)e  proved,  and 
letters  testamentary  or  of  administration  granted: 
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1.  In  the  county  of  which  the  decedent  was  a  resident  at  the 

time  of  his  death,  in  whatever  place  he  may  have  died; 

2.  In  the  county  in  which  the  decedent  may  hare  died,  leav- 
ing estate  therein,  he  not  being  a  resident  of  the  state; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 

decedent  having  died  out  of  the  state,  and  not  resident  thereof 
at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the 

decedent  not  being  a  resident  of  the  state,  and  not  leaving 
estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application  for 
letters  is  first  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  2  Pro- 
bate Act  as  amended   1861,   Stats.   1861,  p.    628. 

See   Kerr's  Cyc.  C.  C.   P.  for  5   pars,  annotation. 

70  C.  403,  407,  411,  IIP.  833.  834,  835,  836  (construed  and  applied) : 
71  C.  513,  522,  12  P.  570,  575  (applied);  93  C.  569,  573,  29  P.  230 
(construed);  109  C.  250,  253,  41  P.  1033  (cited);  148  C.  108,  110, 
111,  112,  114,  113  A.  S.  197,  82  P.  760,  1  L.  N.  S.  996,  7  A.  C. 
306  (construction  of  code  as  to  probate  of  domestic  and  foreign 
wills);  149  C.  98,  101,  117  A.  S.  119,  84  P.  767  (jurisdiction  is  in 
what  county). 

As  to  jurisdiction  of  courts  in  probate  matters,  see  I  Chiiroirs 
New  Probate  L,aw  and  Practice,   293,   295. 

As  to  jurisdiction  of  estate  of  deceased,  see  Kerr's  Cyc.  C.  C. 
P.   §76   and   note;    §1371    pars.    6-11. 

§  1295.  WHEN  JURISDICTION  DECIDED  BY  FIRST  AP- 
PLICATION. When  the  estate  of  the  decedent  is  in  more  than 
one  county,  he  [1]  having  died  out  of  the  state,  and  [2]  not 
having  been  a  resident  thereof  at  the  time  of  his  death,  or 
[3]  being  such  non-resident,  and  [4]  dying  within  the  state, 
and  [5]  not  leaving  estate  in  the  county  where  he  died,  the 
superior  court  of  that  county  in  which  application  is  first 
made,  for  letters  testamentary  or  of  administration,  has  exclu- 
sive jurisdiction  of  the  settlement  of  the  estate. 

Hi.«(tory:  Enacted  March  11,  1872,  substantial  re-enactment  of 
5  2  Probate  Act  as  amended  1861  (Stats.  1861,  p.  628)  and  1864 
(Stats.  1863-4,  p.  367):  amended  April  16,  1880,  Code  Amdts. 
1880    (C.   C.   P.   pt.),   p.    77. 
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149  C.  98,  101,  117  A.  S.  119,  84  P.  707  (wliat  county  luis  juris- 
diction). 

As  to  jiiri-sdiction  of  courts  in  probate  matters,  see  2  Cluin-irs 
New  Prttiiate  Luiv  and  Practice,  293,   295. 


CHAPTER  TI. 

OP  THE  PROBATE  OP  WILLS. 

Article  I.  Petition,  Notice,  and   Proof,   §§  1298-1309. 

IL  Contesting-  Probate  of  Will,  SS  1312-1318. 

IIL  Probate   of  Foreig-n  Wills,   §§1322-1324. 

IV.  Contesting  Will    after   Probate,    §§1327-1333. 

V.  Probate   of   Lost    or   Destroyed   ^Mll,    §§1338-1341. 

VI.  Probate  of  Nuncupative  Wills,   §§  1344-1346. 


ARTICLE   I. 

PETITION,     NOTICE,    AND    PROOP. 

§  1298.  Custodian  of  will  to  deliver  same,   to  wliom. 

§  1299.  Wlio  may   petition  for  probate  of  will. 

§  1300.  Contents  of  petition. 

§  1301.  When   executor   forfeits  right   to  letters. 

§  1302.  Possession   of  will   by   third  person.      Production   of. 

§  1303.  Notice  of  petition   for  probate,  how   given. 

§  1304.  Heirs  and  named  executors  to  be  notified,  how. 

§  130,').  Order    to   enforce   production    of   wills   or   attendance    of 

witnesses. 

§  1306.  Hearing  proof  of  will  after  proof  of  service  of  notice. 

§  1307.  Wlio   may  appear  and  contest  tiie   will. 

§1308.  Probate,    wlien    no   contest. 

§  1309.  [HlOlographic  wills. 

§1298.     CUSTODIAN   OF   AVILL  TO   DELIVER   S.VME,  TO 

WHOM.  Every  custodian  of  a  will,  within  thirty  days  after 
receipt  of  information  that  the  maker  thereof  is  dead,  must 
deliver  the  same  to  the  superior  court  having  jurisdiction  of 
the  estate,  or  to  the  executor  named  therein.  .\  failure  to 
comply  with  the  provisions  of  this  section  makes  the  person 
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failing  responsible  for  all  damages  sustained  by  any  one  in- 
jured thereby. 

History:      Enacted    March    11,    1872,    substantial    re-enactment 

of  §  4  Probate  Act,  adding  last  sentence;  amended  April  16, 
ISSO,  Code  Amdts.    1880    (C.   C.   P.  pt.),  p.   77. 

See  Kerr's  Cyc.  C  C.  P.  for  2  pars,  annotation. 

Probate  Act  §  T. — 22  C.  395,  397  (construed  with  other  sec- 
tions). 

As  to  probate  of  wills,  see  2  CliuroU'-s  Xe^v  I'roUate  I.smv  siud 
Practice,    1612.    1632. 

§  1299.     WHO  MAY  PETITION  FOE  PROBATE  OF  WILL. 

Any  executor,  devisee,  or  legatee  named  in  any  will,  or  any 
other  person  interested  in  the  estate,  may,  at  any  time  after 
the  death  of  the  testator,  petition  the  court  having  jurisdic- 
tion to  have  the  will  proved,  whether  the  same  be  in  writ- 
ing, in  his  possession  or  not,  or  is  lost  or  destroyed,  or  be- 
yond the  jurisdiction  of  the  state,  or  a  nuncupative  will. 

History:  Enacted  March  11,  1872,  founded  on  §§  5,  9  Pro- 
bate   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section. — 93  C.  614,  620,  29  P.  235,  237  (cited);  109  C.  250. 
253,  41  P.  1033  (cited):  120  C.  447,  451,  52  P.  804  (applied);  135 
C.  674,  677,  68  P.  112  (applied):  145  C.  82,  87,  78  P.  340  (con- 
strued); 148  C.  108,  111,  114,  113  A.  S.  197,  82  P.  760,  1  L.  N.  S. 
996,  7  A.  C.  306  (construction  of  code  as  to  domestic  and  for- 
eign  wills). 

Probate  Act  §§5  ami  6. — 22  C.  51,  66,  83  A.  D.  49  (cited);  22 
C.   395,   397    (cited). 

As  to  probate  of  wills,  see  2  Cliurcli's  New  Probate  I^aw  and 
Practice,    1612,    1632. 

§  1300.  CONTENTS  OF  PETITION.  A  petition  for  the  pro- 
bate of  a  will  must  show 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act, 
or  renounces  his  right  to  letters  testamentary; 

3.  The  names,  ages,  and  residences  of  the  heirs,  legatees, 
and  devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 
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4.  The  probable  value  and  character  of  the  property  of  the 
estate; 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

?fo  defect  of  form  or  in  the  statement  of  jurisdictional  facts 
actually  existing,  shall  make  void  the  probate  of  a  will. 

HiMtory:  Enacted  March  11,  1872,  founded  on  §  6  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  629);  amended  March  24,  1874. 
Code  Amdts.  1873-4,  p.  356;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  315,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  491. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section. — 70  C.  140,  142,  11  P.  587.  588  (section  does  not 
require  species  of  will  to  be  stated);  93  C.  614,  620.  2!)  P.  235. 
237   (cited). 

Probate  Act  §§4,  5,  6.  13. — 22  C.  51,  66  (construed):  22  C.  395, 
397  (petition  was  not  required  as  foundation  of  proceeding'  to 
admit  a  will  to  probate);  70  C.  140,  142,  11  P.  587  (construed 
with  S  1312  post,  Probate  Act  §20). 

As  to  probate  of  wills,  see  2  Clmrcir.s  \e^v  Probate  I,a\v  niul 
Practice,   1612,   1632. 

§  1301.  WHEN  EXECnOR  FORFEITS  RIGHT  TO  LET- 
TERS.  If  the  person  named  in  a  will  as  executor,  for  thirty 
days  after  he  has  knowledge  of  the  death  of  the  testator,  and 
that  he  is  named  as  executor,  fails  to  petition  the  proper 
court  for  the  probate  of  the  will,  and  that  letters  testamentary 
be  issued  to  him,  he  may  be  held  to  have  renounced  his  right 
to  letters,  and  the  court  may  appoint  any  other  competent 
person  administrator,  unless  good  cause  for  delay  is  shown. 

History:    Enacted  March   11,  1872,  founded  on  5  5  Probate  Act. 

See  Kerr's  Cyc.  C.  C.   P.  for  2  pars,  annotation. 
118  C.   277,   280,   50   P.   399    (applied). 

As  to  probate  of  wills,  see  2  Clmrcb'N  New  Probate  f.aw  and 
Practice,   1612.    1632. 

§1302.  rOSSESSIOX  OF  WILL  BY  THIRD  PERSON. 
PRODUCTION  OF.  If  it  is  alleged  in  any  petition  that  any 
will  is  in  the  possession  of  a  third  person,  and  the  court  is 
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satisfied  that  the  allegation  is  correct,  an  order  must  be  is- 
sued and  served  upon  the  person  having  possession  of  the 
will,  requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  he  has  possession  of  the  will  and  neglects  or  refuses  to 
produce  it  in  obedience  to  the  order,  he  may  by  warrant  from 
the  court  be  committed  to  the  jail  of  the  county,  and  be  kept 
in  close  confinement  until  he  produces  it. 

History:  Enacted  March  11,  1872,  founded  on  §§  10,  11  Pro- 
bate Act. 

As  to  citations  and  orders  in  probate  proceeding's,  g-enerally, 
see  Kerr's  Cyc.  C.  C.  P.  §§  1704-1711  and  notes. 

As  to  imprisonment  for  disobedience  of  orders,  see  Kerr's 
Cyc.  C.   C.  P.   §1219  and   note. 

As  to  probate  of  wills,  see  2  ClmrcJi's  Aie^v  Probate  I<a\v  ami 
Practice,  1612,  1632. 

§  1303.  NOTICE  OF  PETITION  FOR  PROBATE,  HOW 
GIVEN.  When  the  petition  is  filed,  and  the  will  produced,  the 
clerk  of  the  court  must  set  the  petition  for  hearing  by  the 
court  upon  some  day  not  less  than  ten  or  more  than  thirty 
days  from  the  production  of  the  will.  Notice  of  the  hearing 
shall  be  given  by  such  clerk  by  publishing  the  same  in  a  news- 
paper of  the  county;  if  there  is  none,  then  by  three  written 
or  printed  notices,  posted  at  three  of  the  most  public  places 
in  the  county. 

If  the  notice  is  pnblished  in  a  weekly  newspaper,  it  must 
appear  therein  on  at  least  three  different  days  of  publication; 
and  if  in  a  newspaper  published  oftener  than  once  a  week,  it 
shall  be  so  published  that  there  must  be  at  least  ten  days 
from  the  first  to  the  last  day  of  publication,  both  the  first  and 
the  last  day  being  included.  If  the  notice  is  by  posting,  it 
must  be  given  at  least  ten  days  before  the  hearing. 

Hi.story:  Enacted  March  11,  1872,  founded  on  §§  13-16  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  629),  and  1866  (Stats. 
1865-6,  p.  765);  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  77;  March   3,  1881,  Stats,  and  Amdts.  1881,  p.  23. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 
Code  section. — 93  C.  614,  620,  29  P.   235,  237    (cited):   101  C.  661, 
668,  36  P.  no  (sufficiency  of  substituted  service  to  give  jurisdic- 
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tion  over  absent  and  unknown  lieir.s) ;  109  C.  19.  28,  41  P.  814 
(cited);  119  C.  139,  152,  51  P.  38  (applied);  132  G.  502,  506,  60  I'. 
863,  64  P.  894  (applied) ;  136  C.  590,  595,  69  P.  412  (construed) :  141 
C.  331,  332,  74  P.  991  (construed):  151  C.  318,  320,  326,  86  P.  183 
(held  constitutional),  90  P.  711;  151  C.  363,  373,  90  P.  832  (con- 
stitutionality of  statute  as  to  non-residents  who  liavc  no  actual 
notice);  152  C.  274,  276.  92  P.  643  (tlie  notices  prescribed  by  this 
section  and  §§1304  and  1373  constitut^i  due  process  of  law). 

Probate  Act  §§13,  16.— 22  C.  51,  66  (construed);  22  C.  395,  397 
(cited);  39  C.  550.  554  (construed);  101  C.  661,  668,  36  P.  110 
(construed   with   §  1304  post). 

As  to  affidavit  of  publicatioii,  see  Kerr's  Cyc.  C.  C.  P.  §§  2010, 
2011,   and   notes. 

As  to  probate  of  wills,  sec  '2  Clnircirs  .\e>v  I*r<»l>!i<«'  l,!n%  :iiiil 
I'raftiee,  1613,  1632. 

As  to  provisions  of  this  section  being  violati\f  of  fourteentii 
amendment  and  federal  constitution,  see  136  C.  590,  595,  69  P. 
412. 

As  to  publication  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  1303  and 
note  par.   8;  also  §  1705  and  note. 


§  1304.  HEIKS  AND  NAMED  EXECUTORS  TO  BE  NOTl- 
FIED,  IIO^V.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  heirs  of  the 
testator  resident  in  the  state,  at  their  places  of  residence,  if 
known  to  the  petitioner,  and  deposited  in  the  post-office,  with 
the  postage  thereon  prepaid,  at  least  ten  days  before  the 
hearing.  If  their  places  of  residence  he  not  known,  the  copies 
of  notice  may  l)e  addressed  to  them,  and  deposited  in  the 
post-office  at  the  county  seat  of  the  county  where  the  proceed- 
ings are  pending.  .V  copy  of  the  same  notice  must  in  like 
manner  be  mailed  to  the  person  named  as  executor,  if  he  be 
not  the  petitioner ;  also,  to  any  person  named  as  coexecutor 
not  petitioning,  if  their  places  of  residence  be  known.  Proof 
of  mailing  the  copies  of  the  notice  must  be  made  at  the  hear- 
ing. Personal  service  of  copies  of  the  notice  at  least  ten 
days  before  the  day  of  hearing  is  equivalent  to  mailing. 

HlNtory:  Enacted  March  11,  1872,  founded  on  §§14,  15  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  357; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,   p.    198,   act   lield   unconstitutional,    see   history,    {  5   ante, 
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Sec  Kerr's  Cyo.  C.  C.  P.  for  1]    pars,  annotation. 

<;orte  Mcotion.— 91  C.  632,  63  4,  27  P.  1087  (construed);  101  C. 
661.  fi6.S,  36  P.  110  (applied);  109  C.  19,  28,  41  P.  814  (applied — 
presumption  as  to  publication  of  notice  in  action  to  enforce  an 
alleg-ed  trust);  120  C.  350,  351,  52  P.  815  (construed);  120  C.  421, 
430,  52  P.  708  (construed  with  §411  ante);  136  C.  590,  595,  69 
P.  412  (cited);  151  C.  363,  373.  374,  90  P.  832  (constitutionality 
of  section  as  to  non-residents  who  have  no  actual  notice);  152 
C.  274,  276,  92  P.  643  (the  notices  prescribed  by  this  section  and 
§§  1304,  and  1373  constitute  due  process  of  law). 

Probate  Act  §14. — 46  C.  304,  316  (construed);  101  C.  661.  668, 
36  P.  110  (construed);  109  C.  19.  28,  41  P.  814  (construed  with 
§  1303   ante). 

As  to  probate  of  wills,  see  1  ("hiircirs  Xe^v  Probate  I,a*v  an<l 
Practice,    1612,    1632. 

As  to  publication  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  S  1705  and 
note. 

Same — Affidavit  of  publication. — See  Kerr's  Cyc.  C.  C.  P. 
§§  2010,  2011  and   notes. 


§1305.  OKDER  TO  ENFORCE  PRODUCTION  OF  WILLS 
OR  ATTENDANCE  OF  WITNESSES.     A  judge  of  the  superior 

court  may  at  any  time  make  and  issue  all  necessary  orders 
and  writs  to  enforce  tlie  production  of  wills  and  the  attend- 
ance of  witness. 

History:  Enacted  March  11,  1872,  founded  on  §  12  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  629);  amended  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  March  31,  1891, 
Stats,   and  Amdts.    1891,  p.   427. 

As  to  orders  and  process  in  probate  matters,  see  Kerr's  Cyc. 
C.  C.   P.   §§  1704  et  seq.  and  notes. 

As  to  powers  of  judge  at  chambers,  see  Kerr's  Cyc.  C.  C.  P. 
§  166    and    note. 

As  to  probate  of  wills,  "see  2  Cliurcli's  Xew  Probate  Law  and 
Practice,  1612,  1632. 

§1306.  HEARING  PROOF  OF  WILL  AFTER  PROOF  OF 
SERVICE  OF  NOTICE.  At  the  time  appointed  for  the  hear- 
ing, or  the  time  to  which  the  hearing  may  have  been  post- 
poned, the  court  unless  the  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  being  made,  the  court 
must  hear  testimony  in  proof  of  the  will. 
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History:  Enacted  March  11,  1872,  founded  on  §  17  Probate 
Act  as  amended  1861  (Stats.  1861.  p.  629);  amended  March  24, 
1874,  Code  Amdts.  1873-4.  p.  357;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act  held  uncon- 
stitutional, see  history,  §  5  ante. 

See   Kerr's  C>'C.   C  C.  P.  for  5  pars,  annotation. 

49  C.  599,  604  (applied);  101  C.  661,  669,  36  P.  110  (construed): 
113  C.  371,  376,  45  P.  689  (construed);  151  C.  318,  324,  86  P.  183. 
90  P.  711   (failure  to  adjourn  hearing-,  effect  of). 

As  to  probate  of  wills,  see  '2  Cluirt'li'm  Ne>v  I'l-olmto  Law  :iii<l 
PraetU-e,    1612,    1632. 

As  to  rig-ht  of  uiihoin  child,  .see  Kerr's  Cyc.  C.  C.  §  29  and  note. 

As  to  testimony  in  proof  of  will,  see  Kerr's  Cyv.  ('.  (".  1'. 
S§I30S,    i:'.()9.    i;iir>,    II'.IO   and    notes. 

§  1307.     WHO  31AY  APPEAR  AND  CONTEST  THE  WILL. 

Any  person  interested  may  appear  and  contest  the  will.  De- 
visees, legatees,  or  heirs  of  an  estate  may  contest  the  will 
through  their  guardians,  or  attorneys  appointed  by  them- 
selves or  by  the  court  for  that  purpose;  but  a  contest  made 
by  an  attorney  appointed  by  the  court  does  not  bar  a  contest 
after  probate  by  the  party  so  represented,  if  commenced  within 
the  time  provided  in  article  four  of  this  chapter;  nor  does 
the  non-appointment  of  an  attorney  by  the  court  of  itself  in- 
validate the  probate  of  the  will. 

History:  Enacted  March  11,  1872,  founded  on  §  18  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  630);  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  357;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  199,  act  held  uncon- 
stitutional, see  history,  §  5  ante. 

See  Kerr's  Cyc.  C  C.  P.-  for  9  pars,  annotation. 

54  C.  556,  557  (applied);  74  C.  52.  59,  15  P.  364  (construed); 
98  C.  103,  105,  32  P.  865  (applied);  101  C.  609,  612,  36  P.  118 
(construed);  122  C.  162,  163,  54  P.  732  (construed):  140  C.  414. 
433,  73  P.  1070,  74  P.  441  (cited  in  dis.  op.);  148  C.  55,  56.  82 
P.  672,  2  L.  N.  S.  643  (to  contest  will,  party  must  have  some 
interest  in  the  estate);  148  C.  233,  236,  82  P.  962,  113  A.  S.  231 
(erroneously  cited  as  S  1307  C.  C. ). 

As  to  attorney  appointed  by  court,  see  Kerr's  Cyi'.  C.  C.  P. 
§  1718  and  note. 

As  to  contests,  see   Kerr's  Cyc.   C.  C.   P.   S  1312  and   note. 

As  to  guardian,  see  Kerr's  Cyc.  C  ('.  P.  §S  372.  373  ami  notes; 
§S  1747-1809    and    notes. 

As  to  probate  of  wills,  see  '2  (Inireli's  Vew  I'rolcile  I.iiw  iiiii] 
Pruetlce,   1612,    1632. 
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§1308.  PROBATE,  WHEN  NO  CONTEST.  If  no  person 
appears  to  contest  the  probate  of  a  will,  the  court  maj'  admit 
it  to  probate  on  the  testimony  of  one  of  the  subscribing  wit- 
nesses only,  if  he  testifies  that  the  will  was  executed  in  all 
particulars  as  required  by  law,  and  that  the  testator  was  of 
sound  mind  at  the  time  of  its  execution. 

If  it  appear  at  the  time  fixed  for  the  hearing  that  none  of 
the  subscribing  witnesses  reside  in  the  county,  but  that  the 
deposition  of  one  of  them  can  be  taken  elsewhere,  the  court 
may  direct  it  to  be  taken,  and  may  authorize  a  photographic 
copy  of  the  will  to  be  made  and  to  be  presented  to  such  wit- 
ness on  his  examination,  who  may  be  asked  the  same  ques- 
tions with  respect  to  it  and  the  handwriting  of  himself,  the 
testator,  and  the  other  witness,  as  would  be  pertinent  and 
competent  if  the  original  will  were  present. 

If  neither  the  attendance  in  court  nor  the  deposition  of  any 

of  the  subscribing  witnesses  can  be  procured,  the  court  may 
admit  the  will  to  probate  upon  the  testimony  of  any  other 
witness  as  provided  in  section  thirteen  hundred  and  seventeen. 

History:  Enacted  March  11,  1872,  founded  on  §  19  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see  his- 
tory,  §  5  ante;   March   18,   190.5,   Stats,  and  Amdts.    1905,  p.   234. 

See  Kerr's  Cyc.   C.   C.  P.  for   2   pars,   annotation. 

73  C.  564,  566,  15  P.  125,  126  (construed);  98  C.  103,  105,  32  P. 
865,  866  (applied):  140  C.  414,  432,  73  P.  1070,  74  P.  441  (cited  in 
dis.  op.  of  Beatty,  C.  J.,  as  to  what  proof  is  required  though 
there   is  no   contest). 

As  to  probate  of  wills,  see  2  Churoli's  Xew  Probate  Law  and 
Practice,    1612,   1632. 

Admitting  to  probate — Conclusiveness  of. — See  Kerr's  Cyc. 
C.   C.   P.   §  1908   subd.    1   and   note. 

Same — Where  a  contest. — See  Kerr's  Cyc.  C.  C.  P.  §  1314  and 
note. 

§1309.  [H]  OLOGRAPHIC  WILLS.  An  [h]  olographic  will 
may  be  proved  in  the  same  manner  that  other  private  writ- 
ings are  proved. 

History:      Enacted   March    11,    1872. 
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See  Kerr's  C.Vc.  C.  C.   P.  for  7   pars,  annotation. 

98  C.  103,  105,  32  P.  865,  866  (applied);  100  C.  202,  207.  34  P. 
614  (applied);  145  C.  82,  85,  78  P.  340  (cited)  with  other  sec- 
tions):  145  C.  407,  409,   78  P.  964    (cited  with   §§1276,   1277  C.  C). 

As  to  liolographic  wills  in  general,  see  Kerr's  Cyc.  C.  C. 
§§  1277,   3094   and   notes. 

As  to  how  private  writings  proved,  see  Kerr's  Cyr.  C.  C.  P. 
§  1940  and  note. 

As  to  probate  of  wills,  sec  U  CliiireirM  \e»v  l*rol»nfe  l,ji\v  siml 
I'raetiee.    1 1>  1  2.    1632. 


ARTICLE  II. 
CONTESTING    PROBATE    OF    WILLS. 

§13]  2.     Contestant   to  file  grounds  of  contest,  and   petitioner  to 

reply. 
§  1313.     How  jury   obtained  and  trial   had. 
§  1314.     Verdict   of   the   jury.      Judgment. 
§1315.     AVitnesses,  who  and  how  many   to   be   examined.     Proof 

of    handwriting,    admitted,    when. 
§  1316.     Testimony   reduced    to    writing   for  future   evidence. 
§  1317.     If  proved,  certificate  to  be  attached. 
§  1318.     Will  and  proof   to  be  filed  and  recorded. 

§  1312.  CONTESTANT  TO  FILE  GKOUNDS  OF  CONTEST, 
AND  PETITIONER  TO  REPLY.  If  any  one  appears  to  con- 
test the  will,  he  must  file  written  grounds  of  opposition  to 
the  probate  thereof,  and  serve  a  copy  on  the  petitioner  and 
other  residents  of  the  county  interested  in  the  estate,  any 
one  or  more  of  whom  may  demur  thereto  upon  any  of  the 
grounds  of  demurrer  provided  for  in  part  two,  title  six,  chap- 
ter three  of  this  code.  If  the  demurrer  is  sustained,  the  court 
must  allow  the  contestant  a  reasonable  time,  not  exceeding 
ten  days,  within  which  to  amend  his  written  opposition.  If 
the  demurrer  is  overruled,  the  petitioner  and  others  interested 
may  jointly  or  separately  answer  the  contestant's  grounds, 
(laversing,  or  otherwise  obviating  or  avoiding  the  objections. 

.A.ny  issues  of  fact  thus  raised,  involving: 
1.  The  competency  of  the  decedent  to  make  a  last  will  and 
testament; 
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2.  The  freedom  of  tlie  decedent  at  the  time  of  the  execu- 
tion of  the  will  from  duress,  menace,  fraud,  or  undue  influ- 
ence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witness;  or, 

4.  Any  other  questions  substantially  affecting  the  validity 
of  the  will; 

[Trial  by  jury.]  Must,  on  request  of  either  party  in  writing 
(filed  at  least  ten  days  prior  to  the  day  set  for  the  hearing), 
be  tried  by  a  jury.  If  no  jury  is  demanded,  the  court  must 
try  and  determine  the  issues  joined. 

[Plaintiff  and  defendant.]  On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  is  defendant. 

History:  Enacted  March  11,  1872,  founded  on  §  20  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  132),  ISfil  (Stats.  1861, 
p.  630)  and  1868  (Stats.  1868,  p.  628);  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  199, 
act  held  unconstitutional,  see  history,  §  5  ante;  amended  March 
10,    1909,   Stats,   and   Amdts.    1909,   ch.    174. 

See   Kerr's  Cyc.   C.   C   P.   for   43   par.=!.   annotation. 

Code  section. — 56  C.  322,  324,  325  (construed  as  not  applying — • 
contestant  is  plaintiff  and  petitioner  defendant);  63  C.  36,  37 
(cited);  67  C.  444,  445,  7  P.  906  (subd.  4 — who  is  plaintiff  and 
who  defendant);  70'C.  140,  142,  11  P.  587,  588  (function  of  court 
where  there  is  no  jury);  72  C.  131,  132,  13  P.  320,  321  (con- 
strued with  §1314  post);  73  C.  564,  565,  566.  567,  569,  15  P.  125, 
126,  127  (construed);  74  C.  199,  205,  206,  207,  209,  15  P.  753,  758 
(construed  with  other  sections);  74  C.  353,  355,  16  P.  188,  189 
(applied);  79  C.  313,  316,  21  P.  758,  759  (applied);  98  C.  103, 
105,  32  P.  865,  866  (applied);  100  C.  246,  249,  34  P.  706  (con- 
strued); 101  C.  609,  612,  36  P.  118  (construed);  106  C.  493,  495. 
39  P.  862  (construed);  118  C.  660,  661,  662,  50  P.  768  (construed); 
128  C.  57,  62,  60  P.  527,  528  (construed  with  §1981  post);  131 
C.  472,  474,  63  P.  775  (construed);  133  C.  131,  136,  65  P.  315 
(applied);  133  C.  584,  585,  65  P.  1081  (cited);  140  C.  126,  129,  73 
P.  824  (cited);  140  C.  414,  419,  420,  421,  427,  428,  429,  438,  73  P. 
1070,  74  P.  441  (construed  in  dis.  op.);  148  C.  233,  236,  82  P. 
962,  113  A.  S.  231  (erroneously  cited  as  §1312  C.  C);  149  C. 
227,  230,  86  P.  695  (applied),  9  A.  C.  798;  149  C.  680,  681,  87  P. 
275    (referred   to). 

978 


ch.  II,  art.  II.]  Jimv  and  trial.  S  1313 

ProlMite  Aft  §20. — 34  C.  682,  688  (construed);  35  C.  509,  5in. 
5)1  (construed  with  other  sections);  46  C.  245.  247  (construod); 
56  C.  322.  324  (construed):  63  C.  36,  37  (applied);  70  C.  140,  142, 
11  P.   587   (cited);  74  C.   199,  207,  15  P.  753    (cited). 

As  to -contest — After  probate,  see,  Keri-'s  Cyc.  C.  O.  F".  SS  1327 
et  seq.  and  notes. 

Same — Througli  attorney  appointed  ]>y  tlic  court. — Sec  Kcri'.s 
Cyc.  C.  C.  P.   §  1307  and   note. 

As  to  contestant — Oenerally.  .<;ce  'Kerr's  Cvc.  ("".  C.  ]'.  §  l^lnT 
and  note. 

As  to  contesting-  probate  of  wills,  see  ti  C'liiircirN  Xeiv  I'lMlnito 
Law  and  Practice,  1644,  1663. 

As  to  executing  witness,  calling-,  see  Kerr's  Cyc.  C.  C.  P. 
§  1915  and  note. 

As  to  grounds  of  demurrer,  see  Kerr's  Cyc.  C.  C.  P.  §§  130-434 
and  notes. 

As  to  service,  see   Kerr's  Cyc.  C.  C.   P.   !i§  1010-1017   and   notes. 


§  1313.  HOW  JURY  OBTAINED  AND  TRIAL  HAD.  When 
a  jury  is  demanded,  the  superior  court  must  impanel  a  jury 
to  try  the  case,  in  the  manner  provided  for  impaneling  trial 
juries  in  courts  of  record,  and  the  trial  must  be  conducted 
in  accordance  with  the  provisions  of  part  two,  title  eight, 
chapter  four,  of  this  code.  A  trial  by  the  court  must  be  con- 
ducted as  provided  in  part  two,  title  eight,  chapter  five,  of 
this  code. 

HiHtory:  Enacted  March  11,  1872,  founded  on  §  20  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  78;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  199,  act  lield  unconstitutional,  see  his- 
tory,   §  5   ante. 

56  C.  322,  324  (construed  as  not  applying-):  74  C.  199.  2ii!t.  I.".  1'. 
753,  758  (referred  to);  148  C.  233,  236,  82  P.  962,  113  A.  S.  2:!1 
(erroneously   cited   as    §1313    C   .C). 

As  to  change  of  venue,  see  Kerr's  Cyc.  C.  C.  P.  SS  397.  39S 
and  notes;  also  §§1431-1433  and  notes. 

As  to  contesting  probate  of  wills,  .see  ::  Cliiircir.s  \«'»»  l'i-i>l>H(r 
IjHw  and  Practice,  1644,   1663. 

As  to  trial  by  court,  see  Kerr's  Cyc,  C  C.  P.  SS(>3  1  el  s<i|. 
and  notes. 

Same — Conduct  of  trial,  etc. — See  Kerr'fs  Cyc,  C.  C.  V.  U  60(i 
et  seci.  and  notes. 

As  to  trial  juries — In  general,  s<;c  Kerr'.s  Cyc.  C.  C,  1',  §S  22")- 
228,   246,   247  a^nd  notes. 
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§  1314.  VERDICT  OF  THE  JURY.  JUDGMENT.  The  jury, 
after  hearing  the  case,  must  return  a  special  verdict  upon 
the  issues  submitted  to  them  by  the  court,  upon  which  the 
judgment  of  the  court  must  be  rendered,  either  admitting  the 
will  to  probate  or  rejecting  it.  In  either  case,  the  proofs  of 
the  subscribing  witnesses  must  be  reduced  to  writing.  If  the 
will  is  admitted  to  probate,  the  judgment,  will,  and  proofs 
must  be  recorded. 

Hiistory:  Enacted  March  11,  1872,  founded  on  §§  20,  23  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  199,  act  held  unconstitutional,  see 
history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

56  C.  322,  324  (construed  as  not  applying);  72  C.  131,  132,  13 
P.  320  (applied);  74  C.  199,  208,  209,  15  P.  753.  75S  (construed); 
74,  C.  199.  209,  15  P.  753,  758  (referred  to);  74  C.  353,  355,  16  P. 
188,  189  (applied);  118  C.  660,  661,  50  P.  768  (cited);  131  C.  472. 
474,  63  P.  775  (construed);  148  C.  233.  236,  82  P.  962,  113  A.  S. 
231    (erroneously   cited  as   §  1314   C.   C). 

As  to  contesting:  probate  of  wills,  see  2  Clmreh'.s  >'e^v  Pr«>J>atc 
Law  and  Practice,  1644,   1663. 

As  to  reducing  proofs  to  writing,  see  Kerr's  Cyc.  C.  C.  P. 
§  1316  and   note. 

As  to  verdict,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  624-628 
and  notes. 

§  1315.  WITNESSES,  WHO  AND  HOW  MANY  TO  BE  EX- 
AMINED.   PROOF  OF  HANDW  RITING,  ADMITTED,  WHEN. 

If  the  will  is  contested,  all  the  subscribing  witnesses  who  are 
present  in  the  county,  and  who  are  of  sound  mind,  must  be 
produced  and  examined;  and  the  death,  absence,  or  insanity 
of  any  of  them  must  be  satisfactorily  shown  to  the  court.  If 
none  of  the  subscribing  witnesses  reside  in  the  county  at  the 
time  appointed  for  proving  the  will,  the  court  may  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the  testator 
and  the  execution  of  the  will;  and,  as  evidence  of  the  execu- 
tion, it  may  admit  proof  of  the  handwriting  of  the  testator 
and  of  the  subscribing  witnesses,  or  any  of  them. 

History:    Enacted   March    11,    1872,    founded   on    §§  21,    22    Pro- 
bate   Act;    amended    by    Code    Commission,    Act    March    8,    1901, 
Stats,  and  Amdts.   1900-1,  p.   201,  act  held  unconstitutional,   see  • 
history,   §  5  ante. 
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Ch.  II,  art.  II.]  TESTIMONY  TO   WRITIXG.  §§1316,1317 

See   Kerr's  Cyc.   C.  C.  P.  for  .5  pars,  annotation. 

56  C.  322,  324  (construed  as  not  applying);  58  C.  335,  337  (con- 
strued); 121  C.  405,  407,  409,  53  P.  928  (applied):  140  C.  414,  432, 
73  P.   1070,  74  P.   441    (cited  in  dis.   op.  Beatty,  C.  J.). 

As  to  contesting  probate  of  wills,  see  2  Chiircli'M  Xew  Probate 
I^aw  anil  Praotice,   1644,   1663. 

As  to  witness  generally,  see  Kerr's  Cyc.  C.  C.  P.  SS  1878-1884 
and  notes. 

Same — Procuring  attendance  of. — Sec  Kerr's  Cyc.  C.  C.  P. 
§§  1985  et  seq.  and  notes. 

As  to  writings,  proof  of  execution  of,  sec  Kerr's  Cyc.  C.  C.  P. 
§  1940  and  note. 

§  1316.  TESTIMONY  REDUCED  TO  WRITING  FOR  FU- 
TURE EVIDENCE.  The  testimony  of  each  witness,  reduced 
to  writing  and  signed  by  him,  shall  be  good  evidence  in  any 
subsequent  contests  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or  has 
permanently  removed  from  this  state. 

Historj-:  Enacted  March  11,  1872,  founded  on  §  23  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see 
history,    §  5   ante. 

Sec  Kt-rr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
Coilc  section. — 56  C.   322,   324    (construed  as  not  applying*. 
Probate  Act  §23. — 22  C.  51,  69   (construed  with  other  sections). 
As  to  contesting  probate  of  wills,  see  2  Church's  New  Probate 
I.aw  and  Practice,  1641,   1663. 

S  1317.    IF  PROVED,  CERTIFICATE  TO  BE  ATTACHED. 

If  the  court  is  satisfied,  upon  the  proof  taken,  or  from  the 
facts  found  by  the  jury,  that  the  will  was  duly  executed,  and 
that  the  testator  at  the  time  of  its  execution  was  of  sound  and 
disposing  mind,  and  not  acting  under  duress,  menace,  fraud, 
or  undue  influence,  a  certificate  of  the  proof  and  the  facts 
found,  signed  by  the  judge,  and  attested  by  the  seal  of  the 
court,  must  be  attached  to  the  will. 

Hiotory:  Enacted  March  11,  1872,  founded  on  §  24  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  132);  amended  April  16. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  201, 
act  held  unconstitutional,  see  history,  §  5  ante. 
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§§  1318,  1322  CODE  OP  CIVIL  PROCKDURE.        [ Ft.III.Tit.XI. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section. — 56  C.  322,  324  (construed  as  not  applying);  13 
C.  564,  572,  15  P.  125,  129  (construed);  140  C.  414,  432,  73  P.  1070, 
74  P.  441    (cited  in  dis.  op.). 

Probate  Act  §24. — 22  C.  51,  69   (construed  with  otlier  sections). 

As  to  contesting?  probate  of  wills,  see  '2  Cliurcli's  New  I'robale 
Law  and  Practice.   1644,   1663. 

As  to  seal  required,  see  Kerr's  Cyc.  C.  C.  P.  §  153  subd.  3  and 
note. 

§1318.  WILL  AND  PROOF  TO  BE  FILED  AND  RE- 
CORDED. The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  by  the  clerk,  and  the  same,  when 
so  filed  and  recorded,  shall  constitute  part  of  the  record  in 
the  cause  or  proceeding.  All  testimony  shall  be  filed  by  the 
clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  25  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  61;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  201,  act  held  unconstitutional,  see  history, 
§  0    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Probate  Act  §  25. — 22  C.  51,  69  (construed  with  other  sec- 
tions);   56  C.   322,  324    (construed  as  not  .applying ). 

As  to  contesting-  probate  of  wills,  see  2  Cburcb's  Xew  Probate 
Law    and  Practice.   1644,   1663. 


ARTICLE  III. 

PROBATE    OF    FOREIGN    WILLS. 

§  1322.     Wills   proved   in    other   states   to    be   recorded   when   and 

where. 
§  1323.     Proceedings  on  the  production   of  a  foreign  will. 
§  1324.     Hearing  proofs  of  probate   of  foreign   will. 

§  1322.  WILLS  PROVED  IN  OTHER  STATES  TO  BE  RE- 
CORDED WHEN  AND  WHERE.  All  wills  duly  proved  and 
allowed  in  any  other  of  the  United  States,  or  in  any  foreign 
country  or  state,  may  be  allowed  and  recorded  in  the  superior 
court  of  any  county  in  which  the  testator  shall  have  left  any 
estate, 
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ch.II,art.lII.l  FORRTOX   WTIX.  S1323 

HiHtory:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §27  Probate  Act  as  amended  1863  (Stats.  1863,  p.  37); 
amended  April    16,    1880,   Code  Amdts.    1880    (C.   C.   P.   pt.),   p.   78. 

See   Kerr's  Cyc.  C.  C.   P.  for  6  pai-.s.  annotation. 

86  C.  ;t3,  101,  102,  103,  23  P.  207,  208.  20!),  24  P.  801  (oon- 
strued);  100  C.  376,  377,  34  P.  867  (applied):  120  C.  344,  346,  52 
P.  832  (distinction  lietween  proceedings);  132  C.  401,  403,  64  P. 
691  (construed):  141  C.  538,  540,  75  P.  175  (applied):  148  C.  108. 
110,  111,  114,  119,  121,  122,  123,  124,  125,  113  A.  S.  197,  82  P.  760, 
1  L.  N.  S.  996,  7  A.  C.  306  (construction  of  code  as  to  the  pro- 
liate  of  domestic  and  foreign   wills). 

As  to  probate  of  foreign  wills,  see  ::  C'luirvir.s  NtMv  I'rolmle 
l,^A^y  iiiul   I'raotire,   1684,   1691. 


§  1323.  PROCEEDINGS  ON  THE  PKODUCTION  OF  A  FOK- 
EIGtN  will.  When  a  copy  of  the  will,  and  the  probate  thereof, 
duly  authenticated,  shall  be  produced  by  the  executor,  or  by 
any  other  person  interested  in  the  will,  with  a  petition  for 
letters,  the  same  must  be  filed,  and  the  clerk  of  the  court 
must  appoint  a  time  for  the  hearing;  notice  whereof  must 
be  given  as  hereinbefore  provided  for  an  original  petition  for 
the  probate  of  a  will. 

HiNtory:  Knacted  March  11,  1872,  substantial  re-enactment 
of  §  28  Probate  Act  as  amended  1861  (Stats.  1861.  p.  630)  and 
1864  (Stats.  1863-4,  p.  367);  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  202,  act  held  uncon- 
stitutional, see  history.  §  5  ante;  amended  March  16.  1907.  Stats, 
and  Amdts.  1907,  p.  314,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  491. 

See  Kerr's  Cyc.  C.  C  V.  for  9  pars,  annotation. 

Code  section.— 86  C.  93,  101,  102,  23  P.  207,  208.  209,  24  P.  801 
(construed  with  other  sections):  100  C.  376,  377,  34  P.  867  (con- 
strued with  other  sections);  124  C.  292,  293,  56  P.  1022  (con- 
strued); 132  C.  401,  403.  64  P.  691  (construed):  120  C.  344,  345, 
346,  52  P.  832  (construed  with  §§  1349,  1350):  141  C.  538,  540.  75  P. 
175  (applied):  148  C.  108,  110,  113  A.  S.  197,  82  P.  760.  1  L.  N.  S. 
996,  7  A.  C.  306  (construction  of  code  as  to  probate  of  domestic 
and  foreign  wills). 

I'robate  Act   §28. — 39   C.   550,   554    (construed). 

As  to  attorney  for  ab.sent  lieirs,  see  Krrr'.-^  ('ye.  C.  ('.  P.  §  1718 
and  note. 

As  to  foreign  exi-cutor,  no  i-xtra  tiM-rilurial  aiithoi-ity  of.  see 
Kerr's  Cyc.  C.   C.    P.   §  1913   and   note. 
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As  to  notice — As  for  an  original  petition,  see  Kerr's  Cyc.  C.  C. 
P.   §§  1803  et  seq.  and  notes. 

Same — Of  petition. — See  Kerr's  Cyc.  C.  C.  P.  §§  1299-1318  and 
notes. 

As  to  probate  of  foreign  wills,  see  3  Church's  !Vew  Probate 
Law  and  Practice,  1684,   1691. 

§1324.  HEARllVG  PROOFS  OF  PROBATE  OF  FOREIGN 
WILL.  If,  on  the  hearing,  it  appears  upon  the  face  of  the  rec- 
ord that  the  will  has  been  proved,  allowed,  and  admitted  to 
probate  in  any  other  of  the  United  States,  or  in  any  foreign 
country,  and  that  it  was  executed  according  to  the  law  of  the 
place  in  which  the  same  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  or  in  conformity  with  the  laws  of 
this  state,  it  must  be  admitted  to  probate,  and  have  the  same 
force  and  effect  as  a  will  first  admitted  to  probate  in  this  state, 
and  letters  testamentary  or  of  administration  issued-  thereon. 

History:  Enacted  March  11,  1872,  founded  on  §  29  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  630)  and  1864,  Stats.  1863-4, 
p.    368. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

86  C.  93  101,  102,  23  P.  207,  208,  209,  24  P.  801  (construed  witli 
other  sections);  90  C.  622,  623,  27  P.  419  (construed):  100  C.  376. 
377,  34  P.  867  (construed  with  other  sections);  124  C.  292,  56  P. 
1022  (applied  without  citation);  132  C.  401,  403,  64  P.  691  (con- 
strued); 120  C.  344,  345.  346,  52  P.  832  (cited):  141  C.  538.  540, 
75  P.  175  (applied):  148  C.  108,  110,  124,  125,  113  A.  S.  197.  82  P. 
760,  1  L.  N.  S.  996,  7  A.  C.  306  (construction  of  code  as  to  pro- 
bate of  domestic  and  foreign  wills). 

As  to  conclusiveness  of  probate  as  res  judicata,  see  21  L. 
680-689. 

As  to  letters  testamentary  of  administration,  see  Kerr's  Cyc. 
C.   C.   P.   §§  1349-1362  and   notes. 

As  to  probate  of  foreign  wills,  see  2  Church's  Ne-»v  Probate 
I>aw  and  Practice,   1684,  1691. 

As  to  proceedings  on  admission  of  will  to  probate,  see  Kerr's 
Cyc.  C.  C.  P.  §  1324,  note  par.  24. 

As  to  when  judgment  in  probate  is  not  subject  to  collateral 
attack,  see   21    L.   681-689. 
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ch.II,art.lV.]  CONTESTING    WILL.  S  1327 

ARTICLE  IV. 

CONTESTING    WILL    AFTER    PROBATE. 

§  1327.     The  probate  may  be  contested  within  one  year. 

§  1328.     Citation  to  be  issued  to  interested  parties. 

§  1329.     The  hearing-  had  on  proof  of  service. 

§  1330.     Petitions    to    revoke    probate    of    will    tried    by    jury    or 

court.      Judprment,   what. 
§1331.     On     revocation     of    probate,    powers    of    executor,    etc., 

cease,  but  not  liable  for  acts  in  good  faith. 
§  1332.     Costs  and  expenses,  by  whom  paid. 
§  1333.     Probate,    wlien    conclusive.      One    year   after   removal    of 

disability   given    to   infants  and   others. 

S  1327.    THE   PROBATE   MAY   BE   CONTESTED    WITHIN 

ONE  TEAR.  When  a  will  has  been  admitted  to  probate,  any 
person  interested  may,  at  any  time  within  one  year  after  such 
probate,  contest  the  same  or  the  validity  of  the  will.  For  that 
purpose  he  must  file  in  the  court  in  which  the  will  was  proved, 
a  petition  in  writing,  containing  his  allegations  against  the 
validity  of  the  will  or  against  the  sufficiency  of  the  proof,  and 
praying  that  the  probate  may  be  revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  30  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see 
history,   §  5   ante. 

Sec  Kerr's  Cyc.  C.  C.  P.   for   10   pars,  annotation. 

Code  seotlon. — 51  C.  568,  569  (reforred  to):  52  C.  9  1.  95 
(referred  to);  54  C.  556,  557  (cited);  63  C.  5.  fi  (cited);  90  C.  622. 
623,  27  P.  419  (applied — mental  incapacity):  98  C.  203,  204.  32  P. 
970  (applied):  100  C.  246,  249,  250,  34  P.  706  (cited);  109  C.  19. 
28,  41  P.  814  (applied):  116  C.  443.  446,  450,  48  P.  379  (construed 
with  other  sections);  116  C.  637.  643,  48  P.  794  (cited):  118  C. 
660,  661,  662.  50  P.  768  (cited);  133  C.  131.  136.  65  P.  315  (cit.-d): 
136  C.  590.  594,  69  P.  412  (cited  with  other  sections);  140  C.  414, 
437,  73  P.  1U70.  74  P.  441  (burden  of  jiroof  is  on  whom — .-arlier 
cases  crilicizfd) ;  149  C.  2)9,  85  V.  312  (rcferreil  to):  151  ('.  3(;3. 
368,  90  P.  832   (probate  (o  be  aiiimned  and  revoked   when). 

I'rohiitc  Xvt  t»  :«0. —  2(t  ("*.  234.  272.  SI  A.  I  >.  IIS  ( euiistriied  witli 
i  \:i?.:'.  post;  Probate  Act  §36);  34  C.  .'.iK!.  :,{\\  (:ii)plled):  51  C. 
568,    569    (construed);    63   C.   5,    6    (cited). 

985 


§S  1:^28,  1329  CODK  OF  CIVIL  I'ROCJOI  )naiO.        [Pt.lII.Tit.Xl. 

As  to  allegations  against  validity  of  will,  soe  Kerr's  Cj'c.  C  C. 
P.   §  1312  and  note. 

As  to  conclusiveness  of  probate,  see  Kerr's  Cyc.  C.  C.  P. 
§8  1333,   1908   subd.   1   and  notes. 

As  to  contest  of  will  after  probate,  see  U  ClmroirN  Xc^v  Pro- 
bate I.aw  and  Practice,  1693,  1703. 


S  1328.  t  ITATION  TO  BE  ISSUED  TO  INTERESTED 
PARTIES.  Upon  filing  the  petition,  and  within  one  year  after 
such  probate,  a  citation  must  be  issued  to  the  executor  of  the 
will,  or  to  the  administrator  with  the  will  annexed,  and  to  all 
the  legatees  and  devisees  mentioned  in  the  will,  and  heirs 
residing  in  the  state,  so  far  as  known  to  the  petitioner  or  to 
their  guardians,  if  any  of  them  are  minors,  or  to  their  per- 
sonal representatives,  if  any  of  them  are  dead,  requiring  them 
to  appear  before  the  court  on  some  day  therein  specified,  to 
show  cause  why  the  probate  of  the  will  should  not  be 
revoked. 

History!  Enacted  March  11,  1872,  re-enactment  of  §  31  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  358; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  202,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  314,  Kerr's 
Stats,    and    Amdts.    1906-7,   p.    492. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

63  C.  .5,  8  (applied);  100  C.  246,  250,  34  P.  706  (cited);  108  C. 
92,  94,  40  P.  1055  (applied);  116  C.  443,  446,  450.  451,  452.  48  P.  379 
(construed   with   other  sections). 

As  to  citation,  see  Kerr's  Cyc.  C.  C.  P.   §g  1707-1711  and  notes. 

As  to  contest  of  will  after  probate,  sec  2  diiircliVs  New  Pro- 
bate I-aw  and  Practice,  1693,    1703. 

As  to  guardians,  see  Kerr's  Cyc.  C.  C.  P.  §§  1722,  1747  ct  scq. 
and  notes. 

§  1329.    THE  HEARING  HAD  ON  PROOF  OF  SERVICE.    At 

the  time  appointed  for  showing  cause,  or  at  any  time  to  which 
the  hearing  is  postponed,  proof  having  been  made  of  service 
of  the  citation  upon  all  of  the  persons  named  therein,  the 
court  must  proceed  to  try  the  issues  of  fact  joined  in  the  same 
manner  as  an  original  contest  of  a  will. 
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History:     Kiiacted    March    11,    1872,    founded    on    §32    Probate 

Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory, §5  ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907. 
p.    314,    Kerr's   Stats,    and   Amdts.    1906-7,   p.    492. 

See  Kerr's  Cyc.  C.  C.  P.  for  3   pars,  annotation. 

Code  section. — 54  C.  556,  557  (erroneously  cited  as  5  1829 
post);  100  C.  246,  250,  34  P.  706  (cited);  116  C.  443,  447,  48  P.  379 
(applied);  138  C.  439,  440,  71  P.  501  (applit^l);  If)!  C.  ?a;:',.  368,  9U 
P.  832    (probate  to  be  annulled  and  revoked   wlu-ni. 

Pruliiite  Act   S  :iU. — 54  C.   556,  557    (cited). 

A.s  to  contest  of  will  after  probate,  set-  ::  ( 'liiir<-irN  \«-\>  I'n,- 
bute  liiiw  and  Prnotiee,  1693,   1703. 

As  to  proof  of  iiotii-c,  see  Kerr's  Cyc.  ('.  (1  P.   §  13(1(1  and   nuli'. 

As  to  trial  of  issncs  joined,  see  Kerr's  ('\-c.  ('.  ('.  I*.  S  1 !!  1 1'  and 
note. 


S  I3S().  PETITIONS  TO  REVOKE  PROBATE  OF  WILL 
TRIED  RY  JURY  OR  COURT.     JUDGMENT,  WHAT.     In  all 

cases  of  petitions  to  revoke  the  probate  of  a  will,  wherein  the 
original  probate  was  granted  without  a  contest,  on  written 
demand  of  either  party,  filed  three  days  prior  to  the  hearing, 
a  trial  by  jury  must  be  had  as  in  cases  of  the  contest  of  an 
original  petition  to  admit  a  will  to  probate.  If,  upon  hearing 
the  proofs  of  the  parties,  the  jury  shall  find,  or,  if  no  jury  is 
had,  the  court  shall  decide,  that  the  will  is  for  any  reason 
invalid,  or  that  it  is  not  sufficiently  proved  to  be  the  last  will 
of  the  testator,  the  probate  must  be  annulled  and  revoked. 

HiHtory:  Enacted  March  11,  1872,  founded  on  §  33  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  his- 
tory,   §  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7   pars,  annotation. 

73  C.  555,  557,  15  P.  135,  136  (applied);  33  P.  920,  922  (applifnl); 
100  C.  246,  250,  34  P.  706  (cited):  106  C.  493.  495.  496.  39  P.  862 
(applied  with  §1312  ante);  147  C.  188,  194,  81  P.  534  (referred 
to — conclusiveness  of  probate  court's  decision):  151  C.  36^.  36S, 
90  P.   832   (probate  to  be  annulled  and   revoked   wlien). 

As  to  contest  of  will  after  probate,  see  ::  CliuroirM  New  Pro- 
bate Law  and  I'raetloe,  1693,   1703. 

As  to  trial  by  jury,  see  Kerr's  Cyc.  C.  C.  P.  §§  1313.  1314  and 
notes. 
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§1331.  ON  KEVOCATION  OF  PROBATE,  POWERS  OF 
EXECUTOR,  ETC.,  CEASE,  BUT  NOT  LIABLE  FOR  ACTS  IN 
GOOD  FAITH.  ITpoii  the  revocation  being  made,  the  powers  of 
the  executor  or  administrator  with  the  will  annexed,  must 
cease;  but  such  executor  or  administrator  shall  not  be  liable 
for  any  act  done  in  good  faith  previous  to  the  revocation. 

History:  Enacted  March  11,  1872,  re-enactment  of  §34  Pro- 
))ate   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

65  C.  332,  334,  4  P.  109  (applied);  73  C.  555,  557,  15  P.  135,  136 
(applied);  33  P.  920,  922  (appli.-d);  100  C.  246,  250,  31  P.  706 
(cited). 

As  to  contest  of  will  after  probate,  see  2  ChuroliN  Xe«-  Pro- 
bate Law  and  Practice,  1693,  1703. 

As  to  validity  of  acts  before  revocation,  see  Kerr's  Cyc.  C.  C. 
P.   §  1428  and  note. 

§  1332.    COSTS  AND  EXPENSES,  BY  WHOM  PAID.     The 

fees  and  expenses  must  be  paid  by  the  party  contesting  the 
validity  or  probate  of  the  will,  if  the  will  in  probate  is  con- 
firmed. If  the  probate  is  revoked,  the  costs  must  be  paid  by 
the  party  who  resisted  the  revocation,  or  out  of  the  property 
of  the  decedent,  as  the  court  directs. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  35   Probate  Act  as   amended   1861,   Stats.    1861,   p.   630. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

4  P.  240  (applied);  86  C.  93,  101,  102,  103,  23  P.  207,  24  P.  SOI 
(construed  with  other  sections);  93  C.  569,  572,  29  P.  230,  231 
(cited);  100  C.  246,  250,  34  P.  706  (cited);  112  C.  447,  452,  454,  44 
P.  743  (construed  with  §§1616,  1720  post);  120  C.  447,  452,  52  P. 
804  (construed);  149  C.  683,  685,  686,  87  P.  379  (limit  upon 
executor,  as  to  expenditures,  in  defending-  attack  upon  original 
probate  of  will). 

As  to  contest  of  will  after  probate,  see  '2  Church's  Xew  Pro- 
bate Law  and  Practice,   1693,  1703. 

As  to  costs,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  1021  et  seq. 
and   notes. 

§  1333.  PROBATE,  WHEN  CONCLUSIVE.  ONE  TEAR 
AFTER  REMOVAL  OF  DISABILITY  GIVEN  TO  INFANTS 
AND  OTHERS.     If  no  person,  within  one  year  after  the  pro- 
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bate  of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and  persons 
of  unsound  mind,  a  like  period  of  one  year  after  their  respect- 
ive disabilities  are  removed. 

HiHlorj  :  Knacted  March  11,  1872,  substantial  re-enactment  of 
§  36  Probate  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4. 
p.    358. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

Code  Noetion. — 51  C.  568,  569  (cited);  63  C.  5.  6  (referred  to 
witli  Si!  1:^27,  1908);  74  C.  384,  385,  16  P.  206,  207  (cited):  77  O. 
;I13,  314,  19  P.  527,  528  (referred  to — wliat  is  not  a  contest  of 
will  or  of  its  probate);  100  C.  246,  250,  34  P.  706  (cited);  101  C. 
661,  670,  36  P.  110  (service  of  notice — jurisdiction — conclusive- 
ness of  court's  action);   136  C.  590,   594,  69  P.   412    (cited). 

Probate  Act  §30. — 20  C.  234,  272  (construed  with  §1327  ante, 
Probate  Act  §30);  51  C.  568,  569  (construed);  63  C.  5,  6  (cited): 
74  C.  384,  385,  16  P.  206  (applied);  77  C.  313,  314,  19  P.  527 
(applied);   101  C.  661,  670,  36  P.   110    (applied). 

As  to  conclusiveness  of  probate,  see  Kerr's  Cyc.  C.  C.  P. 
§  1327  and  note:  post  §  1908  subd.  1  and  note. 

As  to  contest  of  will  after  probate,  see  '2  Clmrfiris  \«'>\  I'm- 
Uitit-   l.jiw   anil   I'rjiclife,    1  (!93,    17U3. 


ARTICLE  V. 

PROBATE   OF   LOST   OR    DESTROYED    WILL. 

§  1338.     Proof  of  lost  or  destroyed  will  to  be  taken. 
§  1339.     Must   have   been    in    existence   at   time   of   death. 
S  1340.     To  be  certified,  recorded,  and  letters  thereon  granted. 
§  1341.     Court  to  restrain  injurious  acts  of  executors  or  admin- 
istrators durinpr  proceedings  to  prove  lost  will. 

§  1338.     I'JiOOF  OF  LOST  OK  DESTROYED  WILL  TO  BE 

TAKEN.  Whenever  any  will  is  lost  or  destroyed,  the  superior 
court  must  take  proof  of  the  execution  and  validity  thereof 
and  establish  the  same;  notice  to  all  persons  interested  being 
first  given,  as  prescribed  in  re.^ard  to  proofs  of  wills  in  other 
cases.  All  the  testimony  given  must  be  reduced  to  writing, 
and  signed  by  the  witnesses. 
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Hlistory:  Enacted  March  11,  1872,  re-enactment  of  §  37  Pro- 
bate Act;  amended  April  16,  1880,  Code  Anidts.  1880  (C.  C.  P. 
pt.).    p.    78. 

27  P.  651.  652  (referred  to);  9,S  C.  86,  97.  32  P.  805  (cited  witli 
§  1339  post). 

As  to  notice — All  persons  interested  to  be  given,  see  Kerr's 
Cyc.  C.  C.  P.   §§  1303,   1304  and  notes. 

Same — By  citation. — See  Kerr's  Cyc.  C.  C.  P.  §§1707-1711  and 
notes. 

Same — Service  of  papers. — See  Kerr's  Cyc.  C.  C.  P.  S§ltM(i  et 
seq.  and  notes. 

As  to  iiroltate  of  lost  or  destroyed  will,  st-e  ::  Cliiiroir»  Xew 
I'rolisite   l.siw  aurt  Praotice,  1713,    1721. 


§  1339.  MUST  HAVE  BEEN  IN  EXISTENCE  AT  TIME  OF 
DEATH.  No  will  shall  be  proved  as  a  lost  or  destroyed  will, 
unless  the  same  is  proved  to  have  been  in  existence  at  the 
time  of  the  death  of  the  testator,  or  is  shown  to  have  been 
fraudulently  or  by  public  calamity  destroyed  in  the  life  time 
of  the  testator,  without  his  knowledge,  nor  unless  its  pro- 
visions are  clearly  and  distinctly  proved  by  at  least  two  cred- 
ible witnesses; 

[Comniitmeut  as  insane  —  Public  calamity]  provided,  how- 
ever, that  if  the  testator  be  committed  to  any  state  hospital  for 
the  insane  in  this  state  and  after  such  commitment  his  last 
will  and  testament  be  destroyed  by  public  calamity,  and  the 
testator  is  never  restored  to  competency,  then  after  the  death 
of  the  said  testator,  his  said  last  will  may  be  probated  as 
though  it  were  in  existence  at  the  time  of  the  death  of  the 
testator. 

[In  effect,  when.]  Sec.  2.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  38  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  6,  1907,  Stats,  and  Amdts. 
1907,  p.  122,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  492. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 
57  C.   282,  283    (applied);   66   C.   487,   489,   490.   491,   6   P.    326.   328 
(construed   and  applied);   27  P.   651,   654    (referred  to);   98   C.   86, 
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102  (applio(i),  O:',,  94  (construed),  32  P.  805;  KU  ('.  m,  235,  66  P. 
227  (construed);  134  C.  662,  663.  66  P.  847  (applied):  152  C.  778. 
783,  93  P.  1015  (proof  of  existence  of  will  :it  death  of  testator 
must  be  made  by  proponent). 

As  to  probate  of  lost  or  destroyed  wiil.  see  ::  <'lnir<'li'H  \«'»v 
Probate  La\%-  and  Practice,   1713.   1721. 

§1340.  TO  BE  CERTIFIKI),  HECOUDEI),  AND  LETTERS 
THEREON  GRANTED.  When  a  lost  will  is  established,  the 
provisions  thereof  must  be  distinctly  stated  and  certified  by 
the  judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certificate  must  be  filed  and  recorded  as  other  wills  are  filed 
and  recorded,  and  letters  testamentary  or  of  administration, 
with  the  will  annexed,  must  be  issued  thereon  in  the  same 
manner  as  upon  wills  produced  and  duly  proved.  The  testi- 
mony must  be  reduced  to  writiug,  signed,  certified,  and  filed  as 
in  other  cases,  and  shall  have  the  same  effect  as  evidence  as 
provided  in  section  one  thousand  three  hundred  and  sixteen. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  39  Probate  Act;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  358;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    78. 

As  to  certificate,  see  Kerr's  Cyc.  C.  C.  P.  S5  131T.  13is  and 
notes. 

As  to  letters  testamentary,  sec  Kerr's  Cyc.  C.  C.  P.  §§13  19- 
1362  and  notes. 

As  to  probate  of  lost  or  destroyed  will,  sci'  i:  rimreli's  New 
I'r<»l)ate   litiw  ntul  Praetioe,   1713.   17  21. 

S  1.341.  COURT  TO  RESTRAIN  INJURIOUS  ACTS  OF  EX- 
ECUTORS  OR  AD.)1IMSTRAT0RS  DURING  IMMX  EEDINGS 
TO  PROVE  LOST  WILL.  If  before,  or  during  the  pendency  of 
an  application  to  prove  a  lost  or  destroyed  will,  letters  of 
administration  are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator  are 
granted,  the  court  may  restrain  the  administrators  or  execu- 
tors, so  appointed,  from  any  acts  or  proceedings  which  would 
be  injurious  to  the  legatees  or  devisees  claiming  under  the 
lost  or  destroyed  will. 

History;  Enacted  March  11.  1S72,  re-enactn>ent  of  $40  Pro- 
bate Act. 
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ARTICLE  VI. 

PROBATE  OP  NUNCUPATIVE  WILLS. 

§  1344.     Nuncupative  wills,  when  and  Iiow  admitted   to  probate. 
§  1345.     Additional     requirements     in     probate     of     nuncupative 

wills. 
§1346.     Contests  and  appointments  to  conform  to  provisions  as 

to  other  wills. 

§1344.  NUNCUPATIVE  WILLS,  WHEN  AND  HOW  AD- 
MITTED  TO  PROBATE.  Nuncupative  wills  may  at  any  time, 
within  six  months  after  the  testamentary  words  are  spoken 
by  the  decedent,  be  admitted  to  probate,  on  petition  and  notice 
as  provided  in  article  one,  chapter  two  of  this  title.  The  peti- 
tion, in  addition  to  the  jurisdictional  facts,  must  allege  that  the 
testamentary  words  or  the  substance  thereof  were  reduced  to 
writing  within  thirty  days  after  they  were  spoken,  which 
writing  must  accompany  the  petition. 

History:     Enacted   March    11,    1872. 

As  to  nuncupative  wills,  see  Kerr's  Cyc.  C.  C.  §§  1288-1291 
and  notes. 

As  to  petition,  notice,  and  proof,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1298-1309  and  notes. 

As  to  probate  of  nuncupative  wills,  see  2  Clmrch's  Ne%v  Pro- 
bate Ija^v  and  Practice,  1724,  1728. 

§  1345.  ADDITIONAL  BEQUIKEMENTS  IN  PROBATE  OF 
NUNCUPATIVE  WILLS.  The  superior  court  must  not  receive 
or  entertain  a  petition  for  the  probate  of  a  nuncupative  will 
until  the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  testa- 
mentary words  are,  or  their  substance  is,  reduced  to  writing 
and  filed  with  the  petition,  nor  until  the  surviving  husband  or 
wife  (if  any),  and  all  other  persons  resident  in  the  state  or 
county  interested  in  the  estate  are  notified  as  hereinbefore 
provided. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code   Amdts.    1880    (C.   C.   P.   pt.),   p.   79. 
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§  1346.  CONTESTS  AND  APPP0INT3IENTS  TO  CONFORM 
TO  PROVISIONS  AS  TO  OTHER  AVILLS.  Contests  of  the 
probate  of  nuncupative  wills  and  appointments  of  executors 
and  administrators  of  the  estate  devised  thereby  must  be  had, 
conducted,  and  made  as  hereinbefore  provided  in  cases  of  the 
probate  of  written  wills. 

History:      Enacted   Marcli    11,    1S72. 

As  to  contest — Of  appointment  of  c.vecutors.  etc..  see  Kerr's 
Cyc.  C.  C.  P.  §§  1351,  1374  and  notes. 

Same — Of  proViate. — See  Kerr's  Cyc.  C.  C.  P.  S§  1312  et  seq. 
and  notes:  also  §§  1327  et  seq.  and  notes. 

As  to  probate  of  nuncupative  wills,  see  ::  ClinrcirN  .\«'\v  I'ro- 
bate  L.a^\  and  Practice,  1724,   1728. 


Kerrs  C.  C.  P.— 63  ^1*3 
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CHAPTER  III. 

OF   EXECUTORS   AND   ADMINISTRATORS,    THEIR    LETTERS, 
BONDS,    REMOVALS,    AND    SUSPENSIONS. 

Article  1.     Letters    Te.stamentary    and    of    Administration,    with 
the    Will    Annexed,    How    and    to    Whom    Issued, 
§§  1348-1356. 
IL  Form   of  Letters.   §§  1360-1362. 
IIL      Letters   of  Administration,   to   Whom,   and   the  Order 

in  which  They  are  Granted,   §§  1365-1370. 
IV.      Petition  and  Contest  for  Letters,   and  Action   There- 
on,  §§  1371-1379. 
V.      Revocation    of    Letters    and    Proceedings    Therefor, 
§§ 1383-1386. 
VI.      Oatlis    and    Bonds   of   Executors   and    Administrators, 
§§  1387-1407. 
VII.      Special  Administrators  and  Tlieir  Powers  and  Duties, 
§§  1411-1417. 
VIII.      Wills  Pound  after  Letters  of  Administration  Granted, 
and  Miscellaneous  Provisions,   §§  1423-1429. 
IX.      Disqualification   of  Judges   and   Transfers   of   Admin- 
istrations,  §§ 1430-1433. 
X.      Removals  and  Suspensions  in   Certain  Cases,  §§  1436- 
1440. 

ARTICLE  I. 

LETTERS      TESTAMENTARY      AND      OF      ADMINISTRATION, 

WITH   THE   WILL  ANNEXED,    HOW   AND   TO   WHOM 

ISSUED. 

§  134S.     Corporations   as    executors. 
§  1349.     To   whom   letters   on   proved   will  to   issue. 
§  1350.     Who    are    incompetent    as    executors    or    administrator. 
§  1350a.  When   no   executor   is   named   in   will. 
§  1351.     Interested   parties  may   file   objections. 
§  1352.     Married   woman   may   be   executrix. 
§  1353.     Executor   of  an   executor. 

§  1354.     Letters    of   administration    durante    minore    aetate. 
§  1355.     Acts    of   a   portion    of    executors   valid. 
S1356.     Authority    of    administrators    witli    will    annexed.      Let- 
ters, how  issued. 


§  1348.     CORPORATIONS   AS   EXECUTORS.     Corporations 
authorized  by  their  articles  of  incorporation  to  act  as  execu- 
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tor,  administrator,  guardian  of  estates,  assignee,  receiver, 
depositary,  or  trustee,  and  having  a  paid-up  capital  of  not 
less  than  two  hundred  and  fifty  thousand  dollars,  of  which  one 
hundred  thousand  dollars  shall  have  been  actually  paid  in  in 
cash,  may  be  appointed  to  act  in  such  capacity  in  like  manner 
as  individuals. 

[Qualificatiou  by  corporation  —  Exteut  of  liability.]  In  all 
cases  in  which  it  is  required  that  an  executor,  administrator, 
guardian,  assignee,  receiver,  depositary,  or  trustee,  shall 
qualify  by  taking  and  subscribing  an  oath,  or  in  which  an 
affidavit  is  required,  it  shall  be  a  sufficient  qualification  by 
such  corporation,  if  such  oath  shall  be  taken  and  subscribed, 
or  such  affidavit  made,  by  the  president  or  secretary  or  man- 
ager thereof;  and  such  officer  shall  be  liable  for  the  failure  of 
such  corporation  to  perform  any  of  the  duties  required  by 
law  to  be  performed  by  individuals  acting  in  like  capacity  and 
subject  to  like  penalties;  and  such  corporation  shall  be  liable 
for  such  failure  to  the  full  amount  of  its  capital  stock  and 
upon  the  bond  required  upon  its  assuming  the  trusts  provided 
for  herein. 

HiNtory:  Knacted  Marrh  5,  1887,  Stats,  and  Amdts.  1886-7. 
p.    21. 

Sec   Kerr'.s   Cyc.   C.   C.    \'.   for    Hi   pars,   aniiutation. 
Code   wectlou. — 88    C.    302,   309,    26   P.    178,    532    (con.struod    witli 
§S  1350  and   1351   post):   120  C.  344,  346,  52  P.  832   (conslriu-d  ). 

Prohate   Aot    §41. — 22    C.    51,    til. 

As  tu  act  authorizing  coipora  t  ion  t(i  act  as  execiitoi'.  see 
Stats.  1905  p.  232,  and  Hen.  (1.   I.,   p.   1«9. 

As  to  acts  of  executors  valiil  until  power  I'cvoked.  sec  Kerr's 
Cyc.  C.  C.  P.  §  1428  and  note. 

As  to  executor  liaving  no  power  to  act  \intil  <|\ialilied.  see 
■Kerr's  Cyc.  C.  C.  §  1373  and  note. 

As  to  form  of  letters  testamentary,  see  Kerr's  Cyc.  C  C.  P. 
§  1360. 

.^s  to  letters  testamentary  and  of  administration  with  the 
will  annt'Xed,  see  1  C'liiiroirM  \e\v  l*rob«<«'  l,ii>v  iiiiil  I'riiflloe, 
321,  332. 

As  to  (|ualifica  tion  of  executoi's.  see  Kerr's  Cyc.  ('.  ( ".  I'. 
§§  1387-1407  and   notes. 

As  to   trust  company  as  executor,  see  48   I„.  587-592;   52    1,,    469, 

As  to  when  judge  disfpial  ified  to  a<'l,  see  Ki'i'l''s  Cyc,  ('.  < '.  I'. 
§  14:!(l   and    note, 
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§  1349.     TO    WH03r    LETTERS    ON    PROVED    WILL    TO 

ISSUE.  If  no  objection  is  made  as  provided  in  section  thir- 
teen hundred  and  fifty-one,  the  court  admitting  a  will  to  pro- 
bate, after  the  same  is  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  excutors  who  are 
competent  to  discharge  the  trust,  unless  they  or  either  of 
them  have  renounced  their  right  to  letters.  In  the  order,  the 
court  must  ascertain  and  determine  whether  said  estate  is 
worth  more  or  less  than  ten  thousand  dollars,  which  deter- 
mination is  conclusive  for  the  purpose  of  giving  notice  to 
creditors,  but  for  no  other  purpose. 

History:  Enacted  March  11,  1872,  founded  on  §  41  Probate 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  203,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.   312,   Kerr's  Stats,  and  Amdts.   1906-7,   p.   492. 

88  C.  302,  308,  26  P.  178,  179.  532  (construed  with  §§1350  and 
1351,  showing  that  one  claiming  adversely  to  estate  is  not 
entitled  to  appointment  as  administrator);  120  C.  344,  346.  52  P. 
832  (executor's  right  to  letters  testamentary);  5  C.  A.  161,  165, 
89  P.  985   (appointment  of  corporation  as  executor). 

As  to  letters  testamentary  and  of  administration  with  tlie 
will  annexed,  see  1  Clmroh's  Ne-w  Prolsate  I.a^v  sinil  Practice. 
321,  332. 

§  1350.     >VHO  ARE   INCOMPETENT   AS  EXECUTORS  OR 

ADMINISTRATOR.  No  person  is  competent  to  serve  as  execu- 
tor who,  at  the  time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties 
of  the  trust  by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding  or  integrity. 

History:  Enacted  March  11,  1872,  founded  on  §§  42,  55  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  631);  amended  April  1. 
1878,  Code  Amdts.  1877-8,  p.  Ill;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  203,  act  held  uncon- 
stitutional, see  history,  §  5  ante;  amended  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  313,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  492. 
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See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

C"«Hle  Meetiftn. — 70  C.  343,  34  4,  11  P.  651.  652  (construed  with 
§§1352,  1411,  1436,  1437,  1438  post);  74  C.  338.  339.  340.  16  P.  233 
(cited);  80  C.  381,  383  22  P.  233  (construed  with  SS  1354.  1368. 
1369  post);  88  C.  302,  307,  308,  312,  26  P.  178,  179.  ISO.  532  (con- 
strued with  §1349  ante,  §1351  post);  108  C.  484,  488,  489,  41  P. 
486  (construed);  118  C.  277,  278,  279,  50  P.  399  (construed);  120 
C.  343,  52  P.  819  (construed);  120  C.  344,  340.  52  P.  832  (con- 
strued): 122  C.  379.  381,  55  P.  136  (cited);  125  C.  302,  307,  27  P. 
1010  (cited);  132  C.  401.  403,  64  P.  691  (construed);  141  C.  538. 
541.  542,  75  P.  175  (applied):  1  (_'.  A.  657.  65S.  82  P.  1060  (con- 
strued). 

Probate  Aft  §4-- — 32  C.  437.  441  (construed  with  §S  49.  97.  178 
Probate  Act). 

As  to  absence  of  person  named  as  executor  from  tlie  state, 
see  Kerr's  Cyc.  C.  C.  P.  §  1354  and  note. 

As  to  authority  of  administrator  witli  the  will  annexed,  see 
Kerr's  Cyc.  C.  C.  P.  §  1356  and  note. 

As  to  letters  testamentary  and  of  administration  witli  tlie 
will  annexed,  see  1  Cburoli'N  New  Prolmte  Imw  nnil  I'ractlee, 
321,   332. 

As  to  married  woman  as  executrix,  see  Kerr's  Cyc.  C.  C.  P. 
§  1352  and  note. 

As  to  minor  being-  incompetent  to  si-rve  as  i-xecutor,  see 
Kerr's  Cyc.  C.  C.  P.  §  1354  and   not.-. 


S  1350a.     WHEN  XO  EXECUTOR  IS  XAMED  IN  WILL.    If 

LI]  no  executor  is  named  in  the  will,  or  [2]  if  the  sole  execu- 
tor or  all  the  executors  therein  named  are  [a]  dead,  or  [b] 
incompetent,  or  [c]  renounce,  or  [d]  fail  to  apply  for  letters, 
or  [ej  to  appear  and  qualify,  letters  of  adiiiiiiistration  with  the 
will  ainiexod  must  be  issued  as  designated  and  provided  for  in 
granting  of  letters  in  case  of  intestacy. 

HiNtory:     Enacted    March    16,    1907,    Stats,    and    Amdts.     1907, 
p.   :n3,   Kerr's  Stats,  and  Amdts.   1906-7,  p.   493. 

«  1351.    INTERESTED  PARTIES  MAY  FILE  OBJECTIONS. 

Any  person  interested  in  the  estate  or  will  may  tile  objections 
in  writing  to  granting  letters  testamentary  to  the  persons 
named  as  executors  or  any  of  them,  and  the  objections  must 
be  heard  and  determined  by  the  court;  a  petition  may,  at  the 
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same  time,  be  filed  for  letters  of  administration  with  the  will 
annexed. 

History:  Enacted  Marcli  11,  1872.  re-enactment  of  §43  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  631,  §13);  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  203,  act  iield  unconstitutional,  see  history,  §  5  ante; 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  313,  Kerr's 
Stats,   and  Amdts.    1906-7,   p.    493. 

88  C.  302,  308,  26  P.  178,  179,  .132  (construed  with  §§  1349,  1350 
ante);  93  C.  614,  620,  29  P.  235,  237  (cited);  98  C.  553.  554,  33  P. 
549,  550   (referred  to). 

As  to  authority  of  administrator  witli  tho  will  annexed,  :^ee 
Kerr's  Cyc.  C.  C.  P.  §  1356  and  note. 

As  to  letters  testamentary  and  of  administration  with  tlie 
will  annexed,  see  1  Clmrch's  New  Probate  I>aw  and  Praeti<'e. 
321,    332. 

§  1352.  MARRIED  WOIff  AK  MAY  BE  EXECUTRIX.  A  mar- 
ried woman  may  be  appointed  an  executrix.  The  authority  of 
an  executrix,  who  was  unmarried  when  appointed,  is  not  extin- 
guished nor  affected  by  her  marriage. 

History:  Enacted  March  11,  1872,  founded  on  §§  44,  56  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  631,  §  15),  1866  (Stats. 
1865-6,  p.  765,  §2),  and  1870  (Stats.'  1870,  p.  637,  §1);  amended 
March    19,   1891,  Stats,  and  Amdts.   1891,  p.   136. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

70  C.  343,  344,  11  P.  651,  652  (construed  with  §  1350  ante, 
§§1411,  1436,  1437,  1438  post);  78  C.  581,  584,  21  P.  426.  427 
(express  resignation  of  executrix,   wliat  amounts  to). 

As  to  letters  testamentary  and  of  administration  with  the 
will  annexed,  see  1  Cliiirch'N  New  Probate  l,si*v  and  Praetiee. 
321,   332. 

As  to  married  woman  as  administratrix,  see  Kerr'.s  Poeket 
C.  r.  p.  §  13  70. 

§  1353.  EXECUTOR  OF  AN  EXECUTOR.  No  executor  of 
an  executor  shall,  as  such,  be  authorized  to  administer  on  the 
estate  of  the  first  testator,  but  on  the  death  of  the  sole  or 
surviving  executor  of  any  last  will,  letters  of  administration 
with  the  will  annexed,  of  the  estate  of  the  first  testator,  left 
unadministered,  must  be   issued. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  45  Pro- 
bate  Act. 
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134   C.    434,   436,    66  P.   568    (cited). 

As  to  letters  testamentary  and  of  administration  with  the 
will    annexed,    see    1    Charch'M   New    Probate    I^aw   nnd    I*rnetloe, 

321.   332. 

As  to  power  of  administrator  witli  the  will  annexed,  see 
Kerr's  Cyc.  C.  C.  P.   §  1356  and  note. 

As  to  settlement  of  accounts  of  deceased  executor  or  adminis- 
trator, see  Kerr's  Cyc.  C.  C.  P.  §  1639  and  note. 

§  1354.  LETTERS  OF  ADMIMSTRATIOX  DURANTE 
MIXORE  .-ETATE.  Where  a  person  absent  from  the  state,  or 
a  minor  is  named  executor  —  if  there  is  another  executor  who 
accepts  the  trust  and  qualifies  —  the  latter  may  have  letters 
testamentary  and  administer  the  estate  until  the  return  of  the 
absentee  or  the  majority  of  the  minor,  who  may  then  be 
admitted  as  joint  executor.  If  there  is  no  other  executor, 
letters  of  administration,  with  the  will  annexed  must  be 
granted;  but  the  court  may,  in  its  discretion,  revoke  them  on 
the  return  of  the  absent  executor  or  the  arrival  of  the  minor 
at  the  age  of  majority. 

HUtory:  Enacted  March  11,  1872,  founded  on  §  46  Pro- 
bate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  par.s.  annotation. 

54  C.  302,  306  (cited):  80  C.  381,  384,  385,  22  P.  233,  234 
(applied);  108  C.  484,  488,  489,  41  P.  486  (construed):  122  C.  379. 
382,  55  P.  136   (construed). 

As  to  form  of  letters  of  administration,  see  Kerr's  Cyc.  C.  C 
P.   §§  1361,  1362  and  notes. 

As  to  letters  testamentary  and  of  administration  witli  tlio  will 
annexed,  see  t  C'lmreli's  Ne«-  Probate  I>a\y  antl  Praetlee,  32  1, 
332. 

§  1355.     ACTS   OF   A   PORTION   OF   EXECUTORS  VALID. 

When  all  the  executors  named  are  not  appointed  by  tlie  court, 
those  appointed  have  the  same  authority  to  perform  all  acts 
and  discharge  the  trust,  required  by  the  will,  as  effectually 
for  every  purpose  as  if  all  were  appointed  and  should  act 
together;  where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shall  bo  effectual,  if  the  other  is  absent 
from  the  state,  or  laboring  under  any  legal  disability  from 
serving,  or  if  he  has  given  his  co-executor  or  co-administrator 
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authority,  in  writing,  to  act  for  both;  and  where  there  are 
more  than  two  executors  or  administrators,  the  act  of  a  major- 
ity is  valid. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  47  Pro- 
bate Act  as  amended  1861,  Stats.   1861,  p.   631,   §  16. 

See  Kerr's  Cyc.  C.  C.  P.  for  22  pars,  annotation. 

54  C.  302,  306  (if  one  of  two  executors  is  absent  from  state, 
he  is  not  necessary  party  to  action  by  distributee  against  the 
other  executor,  to  recover  share  of  estate):  1  C.  A.  740,  748.  83 
P.   85    (construed). 

As  to  authority  of  executor — Before  qualifying,  see  Kerr's 
Cyc.  C.  C.  §  1373  and  note. 

Same — Before  revocation  of  letters. — See  Kerr's  Cyc.  C.  C.  P. 
§  1428  and  note. 

As  to  joint  authority  of  executors,  see  Kerr's  Cyc.  C.  C.  P. 
§  15  and  note. 

As  to  letters  testamentary  and  of  administration  with  the 
will  annexed,  see  1  Churoh's  jVe>v  Probate  I^aiv  and  Praotloe. 
321,    332. 

As  to  liability  of  co-executors,  see  Kerr's  Cyc.  C.  C.  P.  §  1391 
and  note  pars.  2,  3. 

As  to  one  of  several  executors  acting  where  others  are  incap- 
able,  see  Kerr's  Cyc.  C.  C.  P.   §  1425  and  note. 

As  to  power  of  executors,  generally,  see  post  §§  1581  et  seq. 
and  notes. 

Same — Of  foreign  executor. — See  Kerr's  Cyc.  C.  C.  P.  §  1913 
and  note. 

As  to  removal  or  suspension  of  executors  and  administrators, 
see  Kerr's  Cyc.  C.  C.  P.  §§1436.  1437.  1440,  1451,  1588.  1721  and 
notes. 

As  to  revocation  of  probate,  see  Kerr's  Cyc.  C.  C.  P.   §  1331. 

As  to  several  liability  of  co-executors,  see  9  L.  223. 

As  to  want  of  authority  in  executors  not  qualifying,  see 
Kerr's  Cyc.  C.  C.  §  1373  and  notes. 


§  1356.  AUTHORITY  OF  ADMINISTRATORS  WITH  WILL 
ANNEXED.  LETTERS,  HOW  ISSUED.  Administrators  with 
the  will  annexed  have  the  same  authority  over  the  estates 
which  executors  named  in  the  will  would  have,  and  their  acts 
are  as  effectual  for  all  purposes.  Their  letters  iinist  be  signed 
by  the  clerk  of  the  court,  and  bear  the  seal  thereof. 

History:  Enacted  March  11,  1872,  founded  on  §§48,  49  Pro- 
bate  Act;    amended    by    Code    Commission,    Act    March    8,    1901, 
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Stats,   and  Amdts.    1900-1,   p.    203,   act   held   unconstitutional,   see 
ilistory,    §  5   ante. 

See   Kerr's  Cyo.  C.  C.   P.   for  4   i)ars.  aiiiiotalion. 

32  C.  436,  441  (§§42,  48.  97.  178  Probate  Act  construed  and 
applied);  130  C.  169.  172.  80  A.  S.  89  (applied — erroneously  cited 
as   §  1326),   62   P.   475,   476    (correct  citation). 

As  to  executor  of  executor,  his  powers,  etc.,  see  Kerr's  Cyc. 
C.  C.  P.  §  1353  and  note. 

As  to  letters  testiUiit-ntary  and  of  ailniiiiistrution  Willi  the 
will  annexed,  see  I  ('liurfli*.s  New  I'roitate  Law  uud  Prnotloe, 
321,   332. 

As  to  power  of  executor  oi-  administrator,  see  Kerr's  Cyc.  C. 
C.  P.  §§1-121.  M2S.  1577.  ir.7y.  inss.  161-1,  1617.  1640.  1788  and 
notes. 


ARTICLE  II. 

FORM    OF   LETTERS. 

§  1360.      Form    of   letters    testamentary. 

§1361.     Form  of  letters  of  administration,  with   tlie  will  annexed. 

§  1362.     Form    of   letters   of   administration. 

§  13«0.  FORM  OF  LETTERS  TESTAMENTARY.  Letters 
testamentary   must   be   substantially    in   the   following   form: 

State  of  California,  county,  or  city  and  county  of  .     The 

last  will  of  A.   B.,  deceased,   a  copy   of  which   is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  superior  court 

of  the  county,  or  city  and  couny  of ,  C.  D.,  who  is  named 

therein  as  such,  is  hereby  appointed  executor.     Witness,  G.  H., 
clerk  of  the  superior  court  of  the  county,  or  city  and  county 

of ,  with  the  seal  of  the  court  affixed  the day  of , 

A.  D.,  18—.  (Seal.)     By  order  of  the  court.    G.  H.,  clerk. 

HiNtory:  Enacted  March  11,  1872,  re-enactment  of  §50  Pro- 
bate Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    79. 

As  to  form  of  letters,  oath,  and  seal,  see  1  Clmreli'M  \«m^  Pro- 
bate  l.aw  and   Practice,   note,   pp.   341.   346. 

As  to  seal  of  court  being  required  to  what  doeiimeiits.  see 
Kerr's  Cyc.  C.   C.   P.   §  153   and   note. 

As  to  seal  of  eoiiit.  generally,  .see  K'cn'.s  Cyc.  C.  C.  P.  §§  147- 
153  and  notes. 
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§1361.  FORM  OF  LETTERS  OF  ADMINISTRATION, 
WITH  THE  WILL  ANNEXED.  Letters  of  administration, 
with  the  will  annexed,  must  be  substantially  in  the  following 

form:  State  of  California,  county  [or  city  and  county]  of . 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and   recorded  in  the   superior 

court  of  the  county,  or  city  and  county  of ,  and  there  being 

no  executor  named  in  the  will  (or  as  the  case  may  be),  C.  D,  is 
hereby  appointed  administrator  with  the  will  annexed.  Wit- 
ness, G.  H.,  clerk  of  the  superior  court  of  the  county,  or  city 

and  county  of  ,  with  the  seal   of  the  court  affixed,  the 

day  of ,  A.  D.  18 — .     (Seal.)     By  order  of  the  court. 

G.  H.,  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  51  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   79. 

107   C.    587,   593,    40   P.    810    (construed). 

As  to  form  of  letters,  oath,  and  seal,  see  1  Cliurcli'.s  Xew  Pro- 
bate La^v  and  Practice,  341,   346. 


§1362.     FORM     OF     LETTERS     OF     ADMINISTRATION. 

Letters  of  administration  must  be  signed  by  the  clerk,  under 
the  seal  of  the  court,  and  substantially  in  the  following  form: 

State  of  California,  county,  or  city  and  county  of  .     C.  D. 

is  herebj'  appointed  administrator  of  the  estate  of  A.  B.,  de- 
ceased.    (Seal.)     Witness,  G.  H.,  clerk  of  the  superior  court 

of  the  county,  or  city  and  county  of ,  with  the  seal  thereof 

affixed,  the day  of ,  A.  D.  18 — .    By  order  of  the  court. 

G.  H.,  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  71  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.    79. 

See  Kerr's  Cyc.  C.  C.   P.   for  5   pars,  annotation. 

64  C.  9,  10,  27  P.  789  (construed):  67  C.  444,  445,  7  P.  906  (con- 
strued with  §  607  ante):  122  C.  39,  41,  42,  54  P.  378   (construed). 

As  to  form  of  letters,  oath,  and  seal,  see  1  Churcii's  Xe«-  Pro- 
bate  Law  and  Practice,   341,   346. 

As  to  letters  granted  to  others  than  tliose  entitled,  see  Kerr's 
Cyc.  C.  C.  P.   §  1379  and  note. 
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As.  to  public  adininislrutors,  see  Kerr's  Cyc.  C.  C.  P.  §§  1726  et 
seq.  and  notes. 

As  to  record  of  letters  testamentary  and  of  adininistraticm. 
see  Kerr's  Cyc.  C.  C.  P.  §  1387  and  note. 

As  to  who  are  incompetent  to  act  as  administrators,  see 
Kerr's  Cyc.  C.  C.  P.  §  1369  and  note  and  §  1370. 


ARTICLE  III. 

LETTEIIS    OF    A I  >MiNISTRATION,   TO   WHOM    AND   THE    OK- 
DER    IN   WHICH   THEY    ARE    GRANTED. 

§  1365.     Order    of    persons    entitled    to    administer.      Partner    not 

to    administer. 
S  1366.     Preference    of    persons    equally    entitled. 
§  1367.     In    discretion    of   court   to   appoint   administrator,   wlien. 
§  1368.      Wlien    minor    or    incompetent    entitled,    who    appointed 

administrator'. 
§  1369.     Wlio  are   incompetent  to  act  as  administrators. 
§  1370.     Married    woman   may   be   administratrix. 

§13(55.  ORDER  OF  PERSONS  ENTITLED  TO  AD^IINIS- 
TER.  PARTNER  NOT  TO  ADMINISTER.  Administration  of 
the  estate  of  a  person  dyins  intestate  must  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  mentioned,  the  relatives 
of  the  deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate  or  some  portion 
thereof;  and  they  are,  respectively,  entitled  thereto  in  the 
following  order: 

1.  The  surviving  husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  and  mother. 

4.  The  brothers. 

5.  The  sisters. 

6.  The    grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate. 

8.  The  public  administrator. 
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9.  The  creditors. 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the  time 
of  his  decease,  the  surviving  partner  must  in  no  case  be  ap- 
pointed administrator  of  his  estate.  This  section  shall  apply 
to  the  relatives  of  the  previously  deceased  spouse  of  decedent 
when  entitled  to  succeed  to  some  portion  of  the  estate  under 
subdivision  eight  of  section  thirteen  hundred  and  eighty-six 
of  the  Civil  Code. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  52  Pro- 
bate Act  as  amended  1855  (Stats.  1855,  p.  133),  1861  (Stats. 
1861,  p.  631),  and  1864  (Stats.  1863-4,  p.  522,  §1);  amended 
March  31,  1876,  Code  Amdts.  1875-6,  p.  102;  April  1,  1878,  Code 
Amdts.  1877-8,  p.  Ill;  amended  March  18,  1907.  Stats,  and 
Amdts.  1907,  p.  566,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  493. 

See  Kerr's  Cyc.  C.  C.   P.  for  56  pars,  annotation. 

Coile  section. — 46  C.  573,  574  (applied):  52  C.  538.  539.  540  (con- 
strued): 53  C.  243,  245  (construed):  54  C.  215,  216.  217  (con- 
strued): 56  C.  413,  420  (applied  after  removal  of  admin- 
istrator): 57  C.  81  (construed):  64  C.  226.  227,  30  P.  437 
(public  administrator  preferred  to  creditors):  65  C.  309. 
4  P.  22  (surviving  wife  entitled  when);  72  C.  164.  165, 
166,  13  P.  404,  405  (construed);  74  C.  338,  340,  341.  16  P.  233.  234 
(renunciation  by  executor — surviving-  partner,  when -not  entitled 
to  letters):  76  C.  294,  297,  18  P.  407,  409  (cited):  78  C.  581.  585. 
21  P.  426,  427  (referred  to);  88  C.  478,  479,  26  P.  373,  374  (con- 
strued); 88  C.  616,  620,  26  P.  373  (applied):  93  C.  611,  612.  29  P. 
244,  245  (construed  with  §1369  post);  97  C.  339,  340,  341,  342. 
32  P.  323  (construed);  97  C.  428,  429,  32  P.  516  (construed):  100 
C.  78.  80,  34  P.  521  (cited);  103  C.  585,  588.  37  P.  520  (cited):  106 
C.  453,  455,  39  P.  756  (construed);  108  C.  484,  488,  41  P.  486  (con- 
strued): 110  C.  408,  410,  42  P.  906  (father  entitled  to  letters 
when):  114  C.  464,  465.  46  P.  380  (construed):  118  C.  277,  278. 
279.  50  P.  399  (construed  with  §1350  ante):  120  C.  343,  52  P.  819 
(construed);  120  C.  344.  346,  52  P.  832  (contrasted  with  §1379 
as  to  power  of  appointment);  120  C.  347.  348,  349,  52  P.  808  (con- 
strued); 122  C.  162,  163,  164,  165,  54  P.  736,  66  P.  175,  176  (right 
to  letters  as  between  nominee  of  one  entitled  and  public  admin- 
istrator); 127  C.  659,  661,  662,  60  P.  428  (no  bond  required  of 
public  administrator);  132  C.  309,  64  P.  402  (right  of  nominee 
of  remarried  widow  to  letters);  132  C.  401,  402,  403,  64  P.  691 
(construed);  135  C.  7,  8,  66  P.  846  (referred  to);  136  C.  110,  111, 
112,  113,  68  P.  499  (right  of  nominee  of  brother  to  letters);  141 
C.  538,  541,  542,   75  P.   175   (applied);   143  C.  438,  440,  441,  442,   445, 
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446,  77  P.  144  (construed  with  §  1369  post):  143  C.  607,  608,  77  P. 
451  (construed — son  not  entitled  to  letters  when,  as  against 
daughter):  146  C.  590,  593.  80  P.  861  (construed  witii  S1726 
post):  4  C.  A.  90,  92,  87  P.  211  (contest  for  letters — questions 
involved);  6  C.  A.  361.  363,  92  P.  191  (wife  may  lose  her  right 
to  administer  through  terms  of  antenuptial  contract). 

Probate  Aot  S  52. — 5  C.  63.  64  (construed):  7  C.  215.  230,  232. 
68  A.  D.  237  (construed — public  administrator);  16  C.  161.  164, 
165  (construed);  16  C.  367,  368  (construed);  17  C.  525.  536.  541 
(construed);  23  C.  427,  428  (construed);  25  C.  511,  515  (referred 
to);  34  C.  464,   468   (construed);  46  C.  573,  574    (construed). 

As  to  appointment  when  all  others  incompetent,  see  Kerr's 
Cyc.  C.  C.  P.  §  1426  and  note. 

As  to  appointment,  when  minor  or  incompetent  entitled,  see 
Kerr's  Cyc.  C.  C.  P.  §S  1368,  1369,  1370  and  notes. 

As  to  bona  tide  residence  in  state  a  pre-requisite.  see  Kerr's 
Cyc.  C.  C.  P.  §  1369  and  note. 

As  to  collateral  attack  upon  order  of  ai)pijintmeiit  because 
decedent   left   no  debts,   see   81    A,   S.    555. 

As  to  drunkard,  incompetent,  see  Kerr's  Cyc.  C.  C.  P.  §  1369 
and   note. 

As  to  effect  of  court  having  .iiirisiiiitii)n.  see  monographic 
note  81   A.  S.  536-538. 

As  to  evidence  of  identity  of  parly  applying,  see  Kerr's  Cyc. 
C.  C.  P.  §  1379  and  note. 

As  to  husband,  right  of  to  administer  upon  wife's  estate,  see 
12  A.  S.  82. 

As  to  joint  application  for  letters  in  several  estates,  see  1  A.  S. 
554. 

As  to  le.tter.s  granted  to  an.\-  applicant  on  failure  of  proper 
person  to  claim  right,  see  'Kerr's  Cyc.  C.  C.  P.  §  1377  and  note. 

As  to  letters  granted  to  one  or  more  when  several  equall.v 
entitled,  see  Kerr's  Cyc.  C.  C.  P.   S  1369  and   note. 

As  to  letters  of  administration,  see  I  ClnireirM  .Nov  rr<»l»ii<o 
Law  and  Pruftlce,  352,  364. 

As  to  letters  to  be  signed  and  sealed,  see  Kerr's  Cyv.  C.  C.  V. 
§§  1361,   1362  and  notes. 

As  to  males  preferred  to  females,  see  Kerr's  Cyc.  C.  C.  P. 
§  1366. 

As  to  partnership  interests  and  choses  in  action,  how  sold, 
see   Kerr's  Cyc.  C.  C.   P.   §  1524  and   note. 

As  to  prior  rights  of  relatives  entitling  them  to  rc'Vuke  prior 
letters,  see  Kerr's  Cyc.  C.  C.  P.   S  1386  and  note. 

As  to  public  administrators,  see  Kerr's  Cyc.  C.  ('.  V.  S  17  26  and 
note  pars.   1-29. 

As  to  recommendation  by  one  entitled  to  aiimini.vlt>r.  see 
Kerr's  Cyc.  C.  C.  P.  §  1379  and  note. 
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As  to  surviving  partner  to  settle  vip  hiisiness,  interests  tlierein 
to  he  appraised,  and  amount  to  be  rendered,  see  Kerr's  Cyc.  C.  C. 
P.   §  1585  and  note. 

As  to  trust  company  as  administrator,  see  48  L.  587-592:  48 
L.   469. 

As  to  want  of  understanding  or  integrity  ground  of  incom- 
petence,  see  Kerr's  Cyc.  C.  C.  P.   §  1369  and  note. 

As  to  who  are  incompetent  as  executors  or  administrators, 
see   Kerr's  Cyc.  C.  C.   P.   §  1350  and  note. 


§  1366.  PREFERENCE  OF  PERSONS  EQUALLY  EXTI- 

TLED.  Of  several  persons  claiming  and  equally  entitled  to 
administer,  males  must  be  preferred  to  females,  and  relatives 
of  the  whole  to  those  of  the  half  blood. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  §  53  Pro- 
bate Act;  amended  by  Code  Commission,  Act  Marcli  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  203,  act  held  unconstitutional,  see 
history,   §  5   ante. 

76  C.  294.  297,  18  P.  407,  409  (cited);  132  C.  401,  402,  64  P.  691 
(cited);   141   C.  538,  541,  542,  75  P.   175    (referred  to). 

As  to  letters  of  adminstration.  see  I  C'liiireh's  Xckv  I*r€»l»ate 
liaw  and  Practice,  352,  364. 

§  1367.  IN  DISCRETION  OF  COURT  TO  APPOINT  ADMIN- 
ISTRATOR,  WHEN.  When  there  are  several  persons  equally 
entitled  to  the  administration,  the  court  may  grant  letters  to 
one  or  more  of  them;  and  when  a  creditor  is  claiming  letters 

the  court  may,  in  its  discretion,  at  the  request  of  another 
creditor,  grant  letters  to  any  other  person  legally  competent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §54  Pro- 
bate Act  as  amended  1864  (Stats.  1863-4,  p.  368,  §5);  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,    p.    204,    act   held    unconstitutional,    see   history,    §  5   ante. 

See  Kerr's  Cyc.   C.   C.   P.   for   3   pars,   annotation. 

46  C.  573,-  574  (cited);  54  C.  215,  216  (referred  to » :  76  C.  294. 
297,  18  P.  407,  409  (cited);  132  C.  401,  402.  64  P.  691  (applied); 
143  C.  438,  440,  443,  445,  446,  77  P.  144  (construed  with  §  1365 
ante,   §§  1368,   1369  post). 

As  to  letters  of  adininistration.  see  I  Clmreli's  :Xc^-  Probate 
Law  and  Practice,  352,  364. 

As  to  appointment  of  persons  not  entitled,  see  Kerr's  Cyc. 
C.  C.  P.  §  1379  and  note. 
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§1368.  WHEN  MIJVOR  OR  IiNCOMPETENT  ENTITLED, 
WHO  APrOINTEI)  ADMINISTRATOR.  If  any  person  entitled 
to  administration  is  a  minor  or  an  incompetent  person,  letters 
must  be  granted  to  his  or  her  guardian,  or  any  other  person 
entitled  to  letters  of  administration,  in  the  discretion  of  the 
court. 

Hititory:  Enacted  March  11,  1872,  founded  on  §  57  Probate 
Act  as  amended  1870  (Stats.  1870,  p.  637,  §2);  amended  Feb- 
ruary 27,  1893,  Stats,  and  Amdts.  1893,  p.  52;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  act 
lield    unconstitutional,    see    history,    §  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

76  C.  294,  297.  18  P.  407,  409  (cited);  80  C.  381,  384  (erroneously 
cited  for  §1388),  22  P.  233  (correct  citation);  97  C.  428,  429,  32 
P.  516  (construed  with  §  1365  ante,  and  §  1369  post  » :  103  C.  429, 
430,  37  P.  410  (construed);  143  (".  438,  439,  14i),  111.  4i:!,  114.  445. 
446,   77  P.   144    (construed). 

As  ti>  xuardian  of  ininoi".  see  ante  §§  372,  373  and  notes,  and 
Kerr's  Cyc.   C.  C.   P.   $S  1747,  1759  and  notes. 

As  to  letters  of  administration,  sec  I  <°liiirfirN  \e%v  rrohn«e 
litiw  and  I'ractioe.  352,  364. 

S  136}).     WHO  A  HE  INCOMPETENT  TO  ACT  AS  AD3IINIS. 

TRATORS.     No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratri.x  who  Is: 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the  duties 
of  the  trust  by  reason  of  drunkeness,  improvidence,  or  want 
of  understanding  or  integrity. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  55  Pro- 
bate Act  as  amended  1861  (Stats.  1861,  p.  632);  amended  April 
1,    1878,    Code   Amdts.    1877-8,    p.    112. 

See   Kerr's  Cyc.  C.  C.   P.   for   19   pars,  annotation. 

<'<Mle  Nectloii. — 54  C.  215.  216.  217  (construed  with  S  1365  ante 
and  §  1379  post);  63  C.  458,  459,  460  (construed  with  §  1379  post); 
64  C.  228,  30  P.  804  (nominee  of  non-resident  fatlu-r  and  heir  is 
not  entitled  to  li-tters  as  agianst  public  administrator);  72  ('. 
164,   165,   i:;   P.    1(11,   405   (construed )  ;   76  C   294.  297,   IS  P.  407.   4ii!) 
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(cited):  80  C.  381,  383,  384.  22  P.  233  (construed  with  §§1354, 
1368  ante);  88  C.  616,  620,  26  P.  373,  374  (applied);  93  C.  611, 
612,  29  P.  244,  245  (construed  witli  §§1365  and  1379 — right  of 
non-resident  surviving  spouse  to  nominate);  97  C.  428,  429,  32  P. 
516  (cited  as  to  incompetency  of  minors);  103  C.  585,  587,  588,  37 
P.  520  (construed);  104  C.  623,  624,  38  P.  456  (construed  with 
§1379  post);  110  C.  408,  410,  42  P.  906  (cited)  T  120  C.  634,  638 
52  P.  30  (construed);  122  C.  379,  381,  55  P.  136  (cited);  142  C. 
125,  130,  131,  132,  75  P.  672  (construed  with  §§1383,  1385  post); 
143  C.  438,  440,  441,  445,  77  P.  144   (construed  with   §  1365  ante). 

Probate  Act  §55. — 23  C.   476,  480   (construed). 

As  to  collateral  attack  upon  appointment  because  of  want  of 
competency   of  administrator,   see   81   A.   S.   559,  560. 

As  to  competency  of  administrator  unquestionable  after  issu- 
ance  of  letters,  see  81   A.   S.   559.  560. 

As  to  letters  of  administration,  see  1  t'Imreli's  Xew  Probate 
I^aw  and  Practice,  352,   3  64. 

As  to  revocation  of  letters  of  administration,  see  Kerr's  Cyc. 
C.  C.  P.   §  1383  and  note. 

§  1370.    MARRIED  WOMAN  MAY  BE  ADMIMSTRATRIX. 

A  married  woman  may  be  appointed  administratrix.  When  an 
unmarried  woman  appointed  administratrix  marries,  her 
authority  is  not  thereby  extinguished. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  56  Pro- 
bate Act  as  amended  1866  (Stats.  1866,  p.  765),  1870  (Stats. 
1870,  p.  636),  and  1872  (Stats.  1871-2,  p.  94);  amended  February 
24,  1891,  Stats,  and  Amdts.  1891,  p.  11,  eliminating  the  prohibi- 
tions   against    married    women. 

76  C.  294,  297,  IS  P.  407.  409  (cited);  132  C.  309.  310,  311,  64  P. 
402    (applied). 

As  to  letters  of  administration,  see  1  Clinrcli'N  Xe^v  Probate 
liBW  and  Practice,  352,   364. 

As  to  married  woman  as  executrix,  see  Kerr's  Cyc.  C.  C.  P. 
§  1 352  and   note. 
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ARTICLE  IV. 

PETITION     AND     CONTEST     FOR     LETTERS,     AND     ACTION 
THEREON. 

§  1371.     Applications,   how  made. 

S  1372.     When   granted. 

§  1373.     Clerk    of    court    mu.st    set    day    for    hearing-.      Notice    of 

application. 
S1374.     Contesting'   application. 
§  1375.     Hearing-   of   application. 
S1376.      FiVidence   of   notice. 
S  1377.     Grant  to  any   applicant. 
8  1378.     What   proofs   must   be   made   before  g-ranting   letters   of 

administration. 
§1379.     Letters    may   be   g-ranted    to   others   than    those   entitled. 
§  1380.     Special  notice  to  heirs.     Request  for.     How  given. 

§  1371.  APPLICATIONS,  HOW  MADE.  Petitions  for  letters 
of  administration  must  be  in  writing,  signed  by  the  applicant 
or  his  cotinsel,  and  filed  with  the  clerk  of  the  court,  stating 
the  facts  essential  to  give  the  court  jurisdiction  of  the  case, 
and  when  known  to  the  applicant,  he  must  state  the  names, 
ages,  and  residences  of  the  heirs  of  the  decedent,  and  the 
value  and  character  of  the  property.  If  the  .jurisdictioual 
facts  exist,  and  are  proved  at  the  hearing  but  are  not  fully 
set  forth  in  the  petition,  the  decree  or  order  of  administration 
and  subsequent  proceedings  are  not  void  on  account  of  such 
want  of  jurisdictional  averments. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §58  Probate  Act  as  amended  1861  (Stats.  18G1.  p.  631,  §19): 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see  history, 
§  5  ante:  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  313, 
Kerr's   Stats,   and  Amdts.    1906-7,  p.   493. 

Set'  Ki-rr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  Neotion. — 71  C.  513,  522,  12  P.  570,  575  (cited):  76  C.  294. 
297,  18  P.  407,  409  (cited);  100  C.  78.  80,  34  P.  521  (cited);  149  C. 
98,  101,  102,  117  A.  S.  119,  84  P.  767   (construed). 

Probate  Act  §58. — 7  C.  215.  234.  68  A.  D.  237  ( coiistru.Ml ) ;  28  C. 
1S2,   1S6   (construed). 

Kerr's  C.  C.  P.— 6  I  1009 


S  1372  CODK  OF  CIVIL  PROCRTM'RK.        [Pt. Til, Tit. XI. 

,As  to  authority  of  husband,  or  wife,  or  next  of  kin,  to  with- 
draw deposit  when  not  exceeding  five  hundred  dollars,  without 
letters  of  administration,  see  Stats.  1895  p.  32,  Hen.  G.  L.  p.  440. 

As  to  eonclusiveness  of  recital  of  facts  authorizing  grant  of 
letters,  see  81   A.  S.   535-ii42. 

As  to  county  in  wliich  to  make  aijplication  for  letters,  see 
Kerr's  Cyc.  C.  C.  P.  §  1294  and  note. 

As  to  grant  void  after  a  great  lapse  of  time,  see  81  A.  S.   559. 

As  to  hearing  of  application,  see  Kerr's  Cyc.  C.  C.  P.  §  13T."( 
and  note. 

As  to  how  orders  and  decrees  are  to  be  entered  in  the  minutes, 
see  Kerr's  -Cyc.  C.  C.   P.   §  1704  and   note. 

As  to  letters  void  when  granted  in  county  of  wliich  decedent 
was  not  resident,  see  81  A.  S.  549-552. 

As  to  orders  not  being  required  to  recite  facts,  see  Kerr's  Cyc. 
C.  C.  P.  §  1704  and  note. 

As  to  petition  and  contest  for  letters,  see  1  Cluireir.s  >e\v  Pro- 
bate Law  aud  Practice.  352,  364. 

As  to  place  of  principal  administration,  see  45  A.  S.  664. 

As  to  proofs  to  be  made  before  granting  letters,  see  Kerr's 
Cyc.  C.  C.  P.  §  1378  and  note. 

As  to  second  grant  of  letters,   when  void,  see  81  A.  S.  546-548. 

As  to  when  defective  petition  will  not  support  grant  of  let- 
ters, see  81  A.  S.  554. 


§  1372.  "WHEN  GRANTED.  Letters  of  administration  may 
be  granted  by  the  court  at  any  time  appointed  for  the  hearing 
of  the  application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  59  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    79. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

52  C.  658,  661  (construed);  54  C.  121,  123  (applied):  122  C.  39. 
43,  68  A.  S.  31,  54  P.  378  (applied);  149  C.  98.  102.  117  A.  S.  119, 
84  P.  767   (applied). 

As  to  appeal  from  a  judgment  or  order  granting  letters  of 
administration,  see  Kerr's  Cyc.  C.  C.  P.  §5  946.  963,  965,  966  and 
notes. 

As  to  appointment  void  because  estate  had  been  previously 
fully  administered,  see  81  A.  S.  559. 

As  to  appointment  void  because  of  previous  grants  of  letters 
still  in  force,  see  81  A.  S.  546-548. 

As  to  letters  void  because  granted  when  court  had  no  juris- 
diction over  estate,  see  81  A.  S.  542. 
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As  to  letters  void  because  granted  where  officer  liad  no 
authority  to  act,  see  81  A.  S.  542. 

As  to  petition  and  contest,  for  letters,  sec  i  <'liiir<-irN  \o>v 
Probate   I,aw  and  Practice,  352,   364. 

As  to  void  appointment  not  validated  by  lapse  of  time,  see 
SI   A.  S.   559. 


§  1373.  CLERK  OF  COURT  MUST  SET  DAY  FOR  HEAR- 
ING. NOTICE  OF  APPLICATION.  When  a  petition  praying 
for  letters  of  administration  is  filed,  the  clerk  of  the  court 
must  set  the  petition  for  hearing  by  the  court,  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place  where 
the  court  is  held,  containing  the  name  of  the  decedent,  the 
name  of  the  applicant,  and  the  time  at  which  the  application 
will  be  heard.  Such  notice  must  be  given  at  least  ten  days 
before  the  hearing. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  60  Pro- 
bate Act:  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.   80;  March   31,   1891,  Stats,  and  Amdts.   1891,  p.  427. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  Mection. — 84  C.  107,  109,  23  P.  528  (construed);  100  C.  7S, 
SO,  34  P.  521  (cited);  105  C.  173,  182,  38  P.  715  (construed):  122 
C.  162,  163.  54  P.  736  (construed);  142  C.  549,  552,  77  P.  1099 
(hearing  of  petitions):  149  C.  98,  102,  117  A.  S.  119,  84  P.  767 
("petition"  and  "application"  are  used  synonymously):  1.t2  C 
274,  276,  92  P.  643  (the  notices  prescribed  by  this  section  and 
SS1304  and  1373  constitute  due  process  of  law):  3  O.  A.  39,  40. 
S4  P.  460  (applied — presumption  of  reKularitx-  in  vacating  order 
of  appointment). 

Probate  Act   §  «0. — 7  C.   215,  238    ( construed  i. 

As  to  e\-idence  of  notice,  see  post  §1376. 

As  to  notice  of  petition  for  probate,  see  ante  §  1303. 

As  to  petition  and  contest  for  letters,  see  1  t'hnrcli'is  \c^v 
Probate  Law  and  Practice,  352,  364. 

As  to  presumption  on  appeal  from  an  order  revoking  appoint- 
ment, see  3  C.  A.  39,  84   P.   460. 

As  to   whiMi   judge  disciualified   to  act,  see  post  §1430. 

§1374.  CONTESTING  APPLICATION.  Any  person  Inter- 
ested may  contest  the  petition,  by  filing  written  opposition 
thereto,  on  the  ground  of  the  incompetency  of  the  applicant, 
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or  may  assert  his  own  rights  to  the  administration,  and  pray 
that  letters  be  issued  to  himself.  In  the  latter  case  the  con- 
testant must  file  a  petition  and  give  the  notice  required  for 
an  original  petition,  and  the  court  must  hear  the  two  petitions 
together. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  61  Pro- 
bate Act  as  amended  1861,  Stats.  1861.  p.  631,  §  20,  adding  last 
sentence. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  section.— 98   C.   553,    554,   33   P.    549    (cited):   100   C.    78.    SO, 

34  P.  521  (referred  to — public  administrator):  122  C.  162.  163,  54 
P.  736,  66  P.  175,  176  (public  administrator  is  "a  person  inter- 
ested"); 142  C.  125,  133,  75  P.  672  (cited):  142  C.  549,  552,  77  P. 
1099  (construed);  149  C.  98,  101,  117  A.  S.  119,  84  P.  767  ("applica- 
tion," what  constitutes):  149  C.  485,  487.  87  P.  17  (public  admin- 
istrator, when  not  "a  person  interested"). 

Probate  Aet  §  «1. — 28  C.  182,  186   (construed). 

As  to  incompetency  of  the  applicant,  see  Kerr's  Cyc.  C.  C.  P. 
§  1^69  and  note. 

As  to  order  of  persons  entitled  to  administer,  see  Kerr's  Cyc. 
C.  C.  P.  §  1365  and  note. 

As  to  persons  entitled  to  administer,  see  Kerr's  Cyc.  C.  C.  P. 
§  1365  and  note. 

As  to  petition  and  contest  for  letters,  see  1  Cliurcli'.s  Xew 
Probate  La^v  and  Practice,   352,   364. 


§  1375.  HEABING  OF  APPLICATION.  On  the  hearing,  it 
being  first  proved  that  notice  has  been  given  as  herein 
required,  the  court  must  hear  the  allegations  and  proofs  of 
the  parties,  and  order  the  issuing  of  letters  of  administration 
to  the  party  best  entitled  thereto. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  62  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see 
history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  section. — 100  C.  78,  80,  34  P.  521  (cited):  149  C.  98.  102, 
117  A.  S.  119,  84  P.  767  (aplication  must  be  in  writing  and  pre- 
cede hearing). 
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Prubiite  Act  S  <S2. — 34  C.  464.  468   (construed). 
As  to  conclu.sive  evidence  of  notice,  see  post   S  1370. 
As  to  petition  and  contest  for  letters,  see  1  Cliiireir.H  \e\v  Pro- 
bate ijaw  nnd  Prnetloe.  352.   364. 

As  to  proof  of  notice  on  probate  of  will,  see  ante  S  1306. 

S  1376.  EVIDENCE  OF  XOTU'E.  An  entry  in  the  minutes 
of  the  court,  that  the  required  proof  was  made  and  notice 
given,  shall  be  conclusive  evidence  of  the  fact  of  such  notice. 

History:  Knacted  March  11.  1872,  substantial  re-enactment  of 
S  63    Probate   Act. 

Code  Neotion. — 149  C.  98.  101.  117  A.  S.  119.  81  P.  767  (construed 
as  to   "application"). 

Probate  Act  HW. — 7  C.  215.  234,  237.  68  A.  D.  237   (referred  to). 

As  to  ix'tition  and  contest  for  letters,  see  I  Cbnreb'M  .\ew  Pro- 
bate Law  and  Practice,  352.  364. 

§  1377.  GRANT  TO  ANY  APPLICANT.  Letters  of  adminis- 
tration must  be  granted  to  any  applicant,  though  it  appears 
that  there  are  other  persons  having  better  rights  to  the  admin- 
istration, when  such  persons  fail  to  appear  and  claim  the  issu- 
ing of  letters  to  themselves. 

Hidtory:  Enacted  Marcli  11,  1872,  re-enactment  of  §64  Pro- 
bate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section. — 56  C.  407,  410  (construed);  120  C.  347.  348,  52  P. 
808  (construed):  149  C.  98.  101.  117  A.  .S.  119,  84  P.  767  (construed 
as  to  "application"). 

Probate  Act  §  «4. — 7  C.  215.  230,  68  A.  D.  237   (construed). 

As  to  contents  of  petition  for  letters,  see  Kerr's  Cyc.  C.  C.  P. 
§  1371   and  note. 

As  to  petition  and  contest  for  letters,  si^c  1  t'liureli'.s  New  i'ro- 
bnte  I-aw  and  Practice,  352.  361. 

As  to  record  of  letters  of  adminisli'a tioii.  see  Kerr's  Cyc.  C.  C 
P.  §  1387  and  note. 

As  to  revocation  of  letters  and  proceedings  tlierefor,  see 
■Kerr's  Cyc.  C.  C.  P.  §§  1383  et  seq.  and  notes. 

As  to  transcript  of  court  minutes  evidence  of  appointment. 
see  post  §  1429. 

As  to  when  executor  or  administrator  ma.v  resiprn,  see  Kerr's 
Cyc.  C.  C.  P.  §  1427  and  note. 

As  to  when  letters  of  administration  may  be  attacked  col- 
laterally,  see  81    A.  S.   535,   562. 
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§1378.  WHAT  PROOFS  MUST  BE  MADE  BEFORE 
GRANTING  LETTERS  OF  ADMINISTRATION.  Before  letters 
of  administration  are  granted  on  the  estate  of  any  person  who 
is  represented  to  have  died  intestate,  the  fact  of  his  dying 
intestate  must  be  proved  by  the  testimony  of  the  applicant  or 
others;  and  the  court  may  also  examine  any  other  person 
concerning  the  time,  place,  and  manner  of  his  death,  the  place 
of  his  residence  at  the  time,  the  value  and  character  of  his 
property,  and  v^'hether  or  not  the  decedent  left  any  will,  and 
may  compel  any  person  to  attend  as  a  witness  for  that  pur- 
pose. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  65  Probate  Act  as  amended  1861,  Stats.  1861,  p.  631,  §  21. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  .section. — 114  C.  25S,  262,  .55  A.  S.  66,  71.  46  P.  82.  35  L. 
402  (applied);  149  C.  98,  101,  117  A.  S.  119,  84  P.  767  (construed 
as  to   "application"). 

Probate  Act  §65. — 7  C.  215,  233.  68  A.  D.  237   (construed). 

As  to  appointment  of  administrator  of  estate  of  living  person, 
see   81  A.  S.   543-546. 

As  to  collateral  attack  upon  appointment  because  decedent 
left  no  estate,  see  81  A.  S.  557,  558. 

As  to  collateral  attack  upon  appointment  because  of  existence 
of  will,  see  81  A.  S.  555,  556. 

As  to  collateral  attack  upon  appointment  because  of  failure  of 
appointee  to  take  oath  or  give  bond,  see  81  A.  S.  552,  553. 

As  to  collateral  attack  upon  appointment  because  of  irregu- 
larities in  proceedings,  see  81  A.  S.   552-554. 

As  to  collateral  attack  upon  appointment  because  there  is  no 
necessity  for  appointment,  see  81  A.  S.  555. 

As  to  conclusiveness  of  grant  of  letters,  except  upon  appeal, 
see   81   A.   S.   537. 

As  to  conclusiveness  of  recital  of  facts  authorizing  grant  of 
letters,  see  81  A.  S.  535-542. 

As  to  effect  of  absence  of  recital  of  .iurisdictional  facts  from 
the  record,   see  81  A.  S.   538-539. 

As  to  equity  without  .jurisdiction  to  set  aside  appointment,  see 
81   A.  S.   560. 

As  to  estoppel  against  administrator,  attacking  grant  of  let- 
ters to  himself,  see  81  A.  S.  561. 

As  to  facts  essential  to  validity  of  appointment,  see  81  A.  S. 
536. 

As  to  fraud  as  ground  for  attacking  appointment  collaterally. 
See  81  A.  S.  559,   561. 
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As  to  pt'titioii  and  euntt-st  for  letters,  set;  1  CliiircirN  N«*\^  l'r«i- 
bute  l^aw  iiud  Praotice,  352.   3t>-t. 

As  to  probate  of  will  or  letters  of  administration,  wlien  void 
for  want  of  jurisdiction,  see  33  A.  D.  239,  242;  73  A.  D.  126,  366. 
482':  79  A.  D.  65,  66; '47  A.  R.  465;  23  A.  S.   114. 

As  to  process  for  requiring  attendance  of  wiirn-ss.  see  post 
§  1985. 

As  to  record  .showing-  no  jurisdiction  to  ai)i)oint.  see  81  A.  S. 
536. 

As  to  validity  of  prcnialui'c  appointment  of  administrator,  see 
81   A.  S.  554. 

As  to  Want  of  jurisdiction  to  grant  letters  appearing  \>y 
record,  see   81   A.   S.   530. 


§  1379.  LETTERS  MAY  BE  GRANTED  TO  OTHERS  THAN 
THOSE  ENTITLED.  Administration  may  be  granted  to  one 
or  more  competent  persons,  altliougli  not  otlierwise  entitled 
to  the  same,  at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  non-resident  of 
the  state,  affidavits,  taken  ex  parte  before  any  officer  author- 
ized by  the  laws  of  this  state  to  take  acknowledgments  and 
administer  oaths  out  of  this  state,  may  be  received  as  prima 
facie  evidence  of  the  identity  of  the  party,  if  free  from  sus- 
picion, and  the  fact  is  established  to  the  satisfaction  of  the 
court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §66  Probate  Act  as  amended  1861  (Stats.  1861,  p.  631,  §22); 
amended  April  1,  1878,  Code  Amdts.  1877-8,  p.  112;  April  16. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  113;  repealed  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204, 
act   held   unconstitutional,    see    history,    §  5    ante. 

See  Kerr's  Cyc.  C.  C.  1'.  for  IS  pars,  annotation. 

Code  Nection. — 53  C.  243,  245  (cited);  54  C.  215,  217  (construe. 1 
with  §13G5  ante):  56  C.  413,  420  (applied);  63  C.  458.  459,  460 
(construed  with  §1369  ante):  64  C.  228,  30  P.  804  (construed 
With  §1369  ante);  72  C.  164,  166,  13  P.  404,  405  (construed 
with  §  1365 — has  no  reference  to  right  of  surviving  hus- 
band or  wife  to  nominate);  93  C.  611,  612.  613.  29  P.  244. 
245  (construed):  97  C.  339.  340.  311,  342,  343,  32  P.  323 
(construed);  97  C.  428,  429,  32  P.  516  (construed  with  §§1365. 
1368,  1369  ante);  104  C.  623,  624,  38  P.  456  (construed  with  §  13G9 
ante);  120  C.  344,  346,  52  P.  832  (construed):  122  C.  162,  1C3.  161, 
icr..    54    P.    73(i    (construed   with    §1365   ant'e   and    §1383   post,    t.ul 
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erroneously  stated  to  have  been  §  66  of  tlie  former  "practice 
act"  [or  §463  C.  C.  P.]);  135  C.  7,  8,  66  P.  846  (construed);  141 
C.  538,  541,  75  P.  175  (construed);  143  C.  438,  445,  77  P.  144 
(cited);  149  C.  98,  101,  117  A.  S.  119,  84  P.  767  (construed  as  to 
"application"). 

Probate  Act  §  6«. — 16  C.  162,  164,  165  (construed);  25  C.  585. 
587   (construed);  28  C.  182,  186   (construed). 

As  to  petition  and  contest  for  letters,  see  1  Cliurcli's  Xew  Pro- 
bate  liRW   and   Praetice,  352,   364. 

As  to  prima  facie  evidence  sufficient  for  proof  of  particular 
fact,  see  post  §  1833. 

As  to  proof  of  identity — Affidavits,  see  Kerr's  Cyc.  C.  C.  P. 
§§  2009-2015  and  notes. 

Same — By  depositions  from  out  of  state,  see  Kerr's  Cyc.  C.  C. 
P.   §§  2024-2028  and  notes. 

Same — Prim.a  facie  evidence,  see  Kerr's  Cj'c.  C.  C.  P.  §  1833  and 
note. 

As  to  proof  of  service  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  §§  2009 
at  seq.  and  notes. 

As  to  taking  depositions  out  of  the  state,  see  Kerr's  Cyc.  C.  C. 
P.  §§  2024  et  seq.  and  notes. 


S1380.  SPECIAL  NOTICE  TO  HEIRS.  REQUEST  FOR. 
HOW  GrlVEN.  At  any  time  after  the  issuance  of  letters  tes- 
tamentary or  of  administration  upon  tiie  estate  of  any  dece- 
dent, any  person  interested  in  said  estate,  whether  as  heir, 
devisee,  or  legatee,  or  the  attorney  for  such  heir,  devisee,  or 
legatee,  may  serve  upon  the  excutor  or  administrator,  (or 
upon  the  attorney  for  the  executor  or  administrator)  and 
file  with  the  clerk  of  the  court  wherein  administration  of 
such  estate  is  pending,  a  written  request,  stating  that  he 
desires  special  notice  of  any  or  all  of  the  following  men- 
tioned matters,  steps  or  proceedings  in  the  administration  of 
said  estate,  to  wit: 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any 
property  of  the  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  petitions  for  distribution. 

4.  Filing  of  petitions  for  partition  of  any  property  of  the 
estate. 
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Such  request  shall  state  the  postolfJice  address  of  such  heir, 
devisee,  or  legatee,  or  his  attorney,  and  thereafter  a  brief 
notice  of  the  filing  of  any  of  such  petitions  or  accounts, 
except  petitions  for  sale  of  perishable  property  or  other  per- 
sonal property,  which  will  incur  expense  or  loss  by  keeping, 
shall  be  addressed  to  such  heir,  devisee,  or  legatee,  or  his 
attorney,  at  his  stated  postoffice  address,  and  deposited  in  the 
United  States  postoffice  with  the  postage  thereon  prepaid, 
within  two  days  after  the  filing  of  such  petition  or  account; 
or  personal  service  of  such  notices  may  be  made  on  such 
heir,  devisee,  or  legatee,  or  his  attorney,  within  said  two  days 
and  such  personal  service  shall  be  equivalent  to  such  de- 
posit in  the  postofflce,  and  proof  of  mailing  or  of  personal 
service  must  be  filed  with  the  clerk  before  the  hearing  of  such 
petition  or  account.  If  upon  the  hearing  it  shall  appear  to 
the  satisfaction  of  the  court  that  the  said  notice  has  been 
regularly  given,  the  court  shall  so  find  in  its  order  or  judg- 
ment and  such  judgment  shall  be  final  and  conclusive  upon 
all  persons. 

History:  Enacted  April  17.  1909,  Stats,  ami  Amdts.  1909. 
ch.    651. 


ARTICLE  V. 

REVOCATION  OF  LETTERS  AND  PROCEEDINGS  THEREFOR. 

§  1383.     Revocation    of   letter.s    of   administration. 
§  1384.     Wlien    petition    filed,   citation    to   issue. 
8  1385.      Hearing    of   petition    for   revocation. 

§  1386.     Prior   rights   of   relatives   entitles   them    to    revoke    jirior 
letters. 

S  1383.  REVOCATION  OF  LETTERS  OF  ADMIMSTRA- 
TION.  When  letters  of  administration  have  been  granted  to 
any  other  person  than  the  surviving  husband  or  wife,  child, 
father,  mother,  brother,  or  sister  of  the  intestate,  any  one  of 
them  who  is  competent,  or  any  competent  person  at  the  writ- 
ten request  of  any  one  of  them,  may  obtain  the  revocation  of 
the  letters,  and  be  entitled  to  the  administration,  by  presenting 
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to  the  court  a  petition  praying  the  revocation,  and  that  letters 
of  administration  may  be  issued  to  him. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  67  Probate  Act  as  amended  1870  (Stats.  1869-70,  p.  400, 
§1):  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  80;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotatiun. 

Code  section. — 56  C.  322.  327  (construed  with  S§  1384,  1385,  1386 
post):  56  C.  407.  409  (construed):  72  C.  164,  166.  13  P.  404,  405 
(is  not  in  conflict  with  §  1365);  84  C.  107.  110,  23  P.  528.  529,  24 
P.  381  (construed):  88  C.  480,  481,  26  P.  505  (referred  to);  97  C. 
339,  342,  32  P.  323,  324  (confirms  construction  placed  on  §§  1365 
and  1379);  98  C.  531,  535,  33  P.  460,  21  L.  380  (applied);  99  C.  374. 
375.  33  P.  1122  (applied):  108  C.  484.  486,  487,  488,  489,  39  P.  30,  31. 
41  P.  486  (construed);  120  C.  347,  348,  349,  52  P.  808  (construed 
with  §1377  ante);  122  C.  162,  164,  54  P.  736,  66  P.  175,  176  (con- 
strued with  reference  ti>  §  1379);  142  C.  125,  130,  75  P.  672  (con- 
strued with  §1369  ante  and  §1385  post):  147  C.  343,  345,  81  P. 
1011  (construed):  151  C.  318.  323.  86  P.  183,  90  P.  711  (order  of 
appointment  may  be  revoked  on  petition). 

Probate  Act  §67. — 16  C.  162,  165  (construed);  25  C.  586,  587 
(construed). 

As  to  accounting  by  executor  or  administrator  after  revoca- 
tion of  letters,  see  Kerr's  Cyc.  C.  C.  P.   §§  1628-1630  and  notes. 

As  to  persons  incompetent,  see  Kerr's  Cyc.  C.  C.  P.  §  1369  and 
note. 

As  to  removal  and  suspension  of  powers  of  executor,  see 
Kerr's  Cyc.  C.  C.  P.  §§  1436  et  seq.  and  notes. 

As  to  revocation  after  proof  of  will,  see  Kerr's  Cyc.  C.  C.  P. 
§  1423. 

As  to  revocation  for  cause  shown,  see  Kerr's  Cyc.  C.  C.  P. 
§  1436  and  note. 

As  to  revocation  for  failure  to  give  new  bond,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1400,  1405  and  notes. 

As  to  revocation  in  favor  of  private  riglits.  see  Kerr's  Cyc. 
C.  C.  P.  §  1386  and  notes. 

As  to  revocation  of  letters,  see  I  Cliiircir.s  Xew  Probate  l,ay\ 
and  Practice.  395,  401. 

As  to  revocation  on  petition  of  person  hu\ins-  iirior  riglit,  see 
Kerr's  Cyc.  C.  C.  P.   §  1386  and   note. 

As  to  revocation  where  administrator  g-uilt>-  of  neglect,  ceases, 
embezzlement  or  mismanagement,  see  Kerr's  C>c.  C.  C.  P.  §  1626 
and  note. 

As  to  vacancy  in  office  operating  as  revocation,  see  Kerr's 
Cyc.  C.  C.  P.  §  1411  and  note  par.  18. 
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§1384.     WHE>    PETITION    FILED,  CITATION  TO  ISSUE. 

When  such  petition  is  filed,  the  clerk  must,  in  addition  to  the 
notice  provided  in  section  thirteen  hundred  and  seventy-three, 
issue  a  citation  to  the  administrator  to  appear  and  answer 
the  same  at  the  time  appointed  for  the  hearing. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §68  Probate  Act  as  amended  1861  (Stats.  1861,  p.  633,  S23); 
March    24,   1874,  Code  Amdts.   1873-4,   p.    359. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

56  C.  322,  326,  327  (construed  witli  §1383  anto  and  SS1385, 
1386  post):  72  C.  21,  24,  13  P.  48,  49  (citeil);  120  C.  317.  31S.  349. 
52  P.  808   (construed  with  §  1377  ante). 

As  to  citations,  liow  directed  and  what  to  contain,  sec  Kerr's 
Cyc.  C.  C.  P.  §§  1707-1711  and  notes. 

As  to  contempt  for  disobedience  of  citation,  see  Kerr's  Cyc. 
C.  C.  P.   §  1209  subd.  5,   §  1219. 

As  to  revocation  of  letters,  see  1  Cliiiri'li's  Xo^v  rroliiiir  l.ii\% 
:iii<l    I'ractlf*',   3!);-).    401. 

n.'Js:,.     HE.VHIXJ     OF     PETITION     FOR     KEVOCATIOX. 

At  the  time  ai)pointed,  the  citation  having  been  duly  served 
and  returned,  the  court  must  proceed  to  hear  the  allegations 
and  proofs  of  the  parties;  and  if  the  right  of  the  applicant  is 
established,  and  he  is  competent,  letters  of  administration 
must  be  granted  to  him.  and  the  letters  of  the  former  admin- 
istrator revoked. 

Ili.Htory:  Enacted  Marcli  11,  1872,  substantial  re-enactment 
of  §  G!t   Probate  Act. 

56  C.  322.  326.  327  (constrii.il  with  SS  13S3.  1384  ante  and  S  13SC 
post);  120  C.  347,  348.  349,  52  P.  808  (construed  witli  §  i:!77  antet; 
142  C.   125,  130,  75  P.  672    (construed  with   SS  Kif.it.    1HS3  ante). 

.\s  to  revocation  of  letters,  see  1  ClinrfirN  \«mv  I'rolmie  l.nw 
:iii<l   l>r:iotioe,  395.   401. 

8  mm.  PKIOH  HKJHTS  OF  RELATIVES  ENTITLES 
THEM  TO  RKV()hE  PRKMi  LETTERS.  The  surviving  hus- 
band or  wife,  when  letters  of  administration  have  been  granted 
to  a  child,  father,  brother,  or  sister  of  the  intestate;  or  any 
of  such  relatives,  when  letters  have  been  granted  to  any 
other  of  them,  may  assert  his  prior  right,  and  obtain  letters 
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of  administration,  and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  70  Pro- 
bate Act  as  amended   1870,  Stats.   1869-70,  p.   400,   §  2. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

56  C.  322,  326,  327  (construed  with  §§  1383,1385  ante):  78  C.  586. 
587,  21  P.  435  (construed):  88  C.  616,  620,  26  P.  373  (applied): 
120  C.  347,  349,  52  P.  808  (construed  with  §§1377,  1383  ante): 
132  C.  309,  310,  64  P.  402   (construed). 

As  to  revocation  of  letters,  see  1  Cluireirs  Xe>v  PriiJiate  I^aw 
and  Practice,  395,   401. 

As  to  widow  remarried  no  longer  surviving  wife,  see  Kerr's 
Cyc.  C.  C.  P.   S  1379,  note  par.   17. 
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ARTICLE  VI. 

OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRA- 
TORS. 

§  1387.  Administrator  or  executor  to  take  oatli.  Letters  and 
bond   to  be  recorded. 

§11588.     Bond   of  administrators,   form   and   requirements   of. 

§  1389.     Additional    bonds,    when    required. 

§1390.      Conditions    of    bonds. 

§1391.     Separate  bonds,   wliere   more   tlian   one   administrator. 

§1392.     Several    recoveries    may    be    bad    on    same    bond. 

§1393.  Bonds,  and  justification  of  sureties  on.  Must  be  ap- 
proved. 

§  1394.  Citation  and  requirements  of  judge  on  deficient  bond. 
Additional    security. 

§  1395.      Right    cease.s,    when    sufi^cient    security    not    given. 

§  1396.     When   bond   may  ))e  dispensed   with. 

§  1397.  Petition  showing  falling  sureties  and  asking  for  fur- 
ther bonds. 

§  1398.  Citation  to  executor,  etc.,  to  show  cause  against  such 
application. 

§1399.     Further  security  may  be  ordered. 

§  1400.     Neglecting  to   obey   order. 

§  1401.     Suspending   powers   of   executor,   etc. 

§  1402.  Furthei-  security  ordered  without  application  of  party 
in    interest. 

§  1403.     Release   of   sureties. 

§  1404.      New   sureties 

§140.').     Neglect    to    give    new    sureties    forfeits    letters. 

§1406.     Application    to    be    determined    any    time. 

§  1407.      Liability   on    bond. 

§  13JS7.  ADMIMSTH.VTOH  OR  EXECrTOR  TO  T.VKE 
OATH.  LETTERS  AM)  IJOM)  TO  BE  RECORDED.  Before 
letters  testamentary  or  of  administration  are  issued  to  the 
executor  or  administrator,  he  must  take  and  subscribe  an 
oath  before  some  officer  authorized  to  administer  oaths,  that 
he  will  perform,  according  to  law,  the  duties  of  executor  or 
administrator,  which  oath  must  be  attached  to  the  letters. 
All  letters  testamentary  and  of  administration  issued  to,  and 
all  bonds  executed  by  executors  or  administrators,  with  the 
affidavits  and  certificates  thereon,  must  be  forthwith  recorded 
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by  the  clerk  of  the  court  having  jurisdiction  of  the  estates, 
in  books  to  be  kept  by  him  in  his  office  for  that  purpose. 

HLstory:  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  72  Probate  Act  as  amended  1861  (Stats.  1861,  p.  633)  and 
1863,   Stats.    1863,   p.    23,   §  1. 

See  Kerr's  C.vc.  C.  C.  P.  for  7  pars,  annotation. 

forte  section. — 96  C.  532,  593,  31  P.  915,  19  L.  40   (cited). 

Probate  Act  §72. — 34  C.  464,  468,  469  (construed). 

As  to  inability  of  executor  or  administrator  to  act  until  riuali- 
fled,  see  Kerr's  Cyc.  C.  C.  §  1373  and  note. 

As  to  oath  of  executor  or  administrator,  see  1  Clmreli'.s  \ew 
Pr«»liate  I^a^v  and  Practice,  409. 

As  to  revocation  of  letters,  see  1  Cliuroli's  Xe^v  i*r<»l>!ite  I.a>v 
and  Practice,  395.   401. 

As  to  transcript  of  court  minutes  evidence  of  Itond  given,  see 
post  §  1429. 

§  1388.     BOXD    OF    ADMINISTRATORS,   FORM   AND   RE- 

QUIREMENTS  OF.  Every  person  to  whom  letters  testa- 
mentary or  of  administration  are  directed  to  issue,  must,  be- 
fore receiving  them,  execute  a  bond  to  the  state  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
superior  court,  or  a  judge  thereof.  In  form,  the  bond  nmst  be 
joint  and  several,  and  the  penalty  must  not  be  less  than  twice 
the  value  of  the  personal  property,  and  twice  the  probable 
value  of  the  annual  rents,  profits,  and  issues  of  real  property 
belonging  to  the  estate,  which  values  must  be  ascertained  by 
the  superior  court,  or  a  judge  thereof,  by  examining  on  oath 
the  party  applying,  and  any  other  persons. 

History:  Enacted  March  11,  1872,  founded  on  §  73  Probate 
Act  as  amended  1864  (Stats.  1863-4,  p.  368,  §6):  amended  April 
16,    1880,   Code  Amdts.    1880    (C.   C.   P.   pt.),   p.    80. 

See  Kerr's  Cyc.  C.  C.   P.  for  36  pars,  annotation. 

Code  section. — 101  C.  125.  128,  35  P.  567  (cited):  112  C.  260.  267. 
44  P.  572  (construed):  80  C.  381.  385  (construed  with  §1354 — 
erroneously  cited  as  §1368).  22  P.  233  (correct  citation):  127  C. 
659,  661,  662,  60  P.  428  (construed):  133  C.  614,  615,  65  P.  1077 
(construed):  2  C.  A.  470,  477,  84  P.  317   (referred  to). 

Probate  Act  §73. — 6  C.  632,  636  (construed):  61  C.  557.  587 
(reason  why  no  bond  is  required  as  to  the  value  of  real  prop- 
erty). 

1022 


Ch.lII.art.VI.]        BOXF>    OF    ADMlNlSTItATOUS.  5  13SS 

As  to  additional  bond  when  security  insiifRc-ient,  sei'  Korr's 
Cyc.  C.  C.  P.  §§  1398,  1402  and  notes. 

As  to  allowance  to  executor  or  administrator  f)f  part  of  cost 
of  bond,  see  Stats.  1903  p.  476.  and  Hen.  G.  I.,,  p.  sn. 

As  to  application  for  additional  bond,  wlien  made,  see  post 
§  1406. 

As  to  applications  for  new  sureties  to  ])o  (letermin<>d  at  any 
time,  see  post  §  1406. 

As   to   bond,   dispensed   with.    when,   see   jiost   §  1396. 

As  to  bond  of  corporation  as  executor,  etc..  see  Act  IMM,  Hen. 
G.  I.,  p.   169. 

As  to  bond  of  executor  or  administrator  with  corporation  as 
sole  surety,  see  Stats.    1885,  p.   1 1 4. 

As   to  bond  of  public  administrator,  see  post  §  1727. 

As  to  bonds  of  executors  and  administrators,  and  lial>ility 
thereon,  see  1   CliiircirN  Xew  Probate  Law  anil  Praotice,  409,  434. 

As  to  bonds  standing  in  place  of  undertaking-  on  appeal,  see 
ante  §  96.5. 

As  to  certification  of  justilication  of  siireties  on  bonds,  see 
post  §  1393. 

.\s  to  condition  of  bond,  see  Kerr's  Cyc.  C.  O.  P.  S  1390  ami 
note. 

As  to  conditional  bonds,  when  re(iiiired.  see  Kerr's  Cyc.  C.  C 
P.  S8  1389.  1394-1402  and  notes. 

As  to  contrilmtion  from  estate  of  deceased  co-surety,  see  10 
A.  S.  644. 

As  to  citation  and  re(iuiremeiils  of  judge  mi  deficiency  bond, 
see  post  §  1394. 

As  to  inability  of  executor  or  administrator  to  act  until  iniali- 
fied,  see  Kerr's  Cyc.  C.  C.   §  1373  and  note. 

As  to  justification  of  sureties  on  bonds,  see  post  §§  1393.   139  1. 

As  to  liability  of  administrator  and  his  sureties  for  debt 
owing  by  former  to  estate  of  his  intestate,  where  administrator 
is  liopelessly  insolvent,  see  61   I...   313. 

As  to  liability  of  administrators  upon  different  bonds  executed 
at  different  times,  see  70  A.  S.  444,  ^i'^. 

As  to  liability  of  bondsmen  for  foreign  assets,  ste  45  A.  S. 
670. 

As  to  liability  of  estate  of  deceased  co-surety  for  contrilmtinn. 
see   10  A.  S.   644. 

As  to  liability  of  sureties,  see  Kerr's  Cyc.  C.  C.  P.  §  1390  and 
note   pars,    f),    6,   7:   also   §  1397   and    note   i>ar.    .5. 

As  to  liability  of  sureties  on  executoi''s  bond,  see  Kerr's  Cyc. 
C.   C.    P.    §  1107   iiiid    note   par.   9    h.    223. 

As  to  liiihililv  (pf  sureties  nii  successive  liurul.s,  Sei-  10  .\.  S. 
843,'  860. 

As  to  neglect  to  give  new  sureties  fi>il"eiis  letters.  s.>e  post 
§  1405. 
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As  to   now   sureties,   sec   post   §  1404. 

As  to  petition  asking-  for  furtiier  bond,  see  Kerr's  Cyc.  C. 
C.   P.   §§  1397-1400  and  note. 

As  to  principal  and  surety  bound  to  same  extent,  see  91  A. 
S.    503. 

As  to   recovery  on  bond,   see   post   §§  1392,    1407. 

As  to  reduction  of  bond  when  excessive,  see  act  autliorizing 
corporation  to  act  as  executor.  Stats.  1905,  p.  232,  and  Hen.  G. 
L.    p.    170    §  4. 

As  to  reformation  of  bonds,   see   65   A.   S.   505. 

As  to  release  of  sureties,  see  post  §§  1403.  1404,  1406,  and  20 
A.   S.   616-618. 

As  to  relief  of  executor  or  administrator  from  responsibility 
on  deposit  of  funds  by  order  of  court,  see  act  authorizing'  cor- 
porations to  act  as  executor,  Stats.  1905,  p.  232,  and  Hen.  G.  L. 
p.    169. 

As  to  right  of  administrator  to  maintain  action  on  bond  of 
executor  or  former  administrator,   see  ante   §§  1586,    1587. 

As  to  separate  bond,  when,  see  Kerr's  Cyc.  C.  C.  P.  §  1391 
and   note. 

As  to  several  recoveries  had  on  same  bond,   see  post  §  1392. 

As  to  sureties  not  bound  unless  all  parties  execute  bond,  see 
40   A.   S.   51,    52. 

As  to  suspending  powers  of  executor  when  further  security 
required,   see  post   §  1401. 

As  to  withdrawal  of  bond  by  judge  at  chambers,  see  ante  §  166. 

Bond  may  be  to  "people"  of  state  or  to  state. — See  82  A.  D. 
762;    67   A.    S.    200. 


§1389.    ADDITIONAL    BONDS,    WHEN    REQUIRED.    The 

superior  court,  or  a  judge  thereof,  must  require  an  additional 
bond  whenever  the  sale  of  any  real  estate  belonging  to  an 
estate  is  ordered;  but  no  such  additional  bond  must  be  re- 
quired when  it  satisfactorily  appears  to  the  court  that  the 
penalty  of  the  bond  given  before  receiving  letters,  or  of  any 
bond  given  in  place  thereof,  is  equal  to  twice  the  value  of  the 
personal  property  remaining  in  or  that  will  come  into  the 
possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits,  and  issues  of  real  estate,  and  twice  the 
probable  amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold. 

History:  Enacted  March  11.  1872,  founded  on  §73  Probate 
Act  as  amended  1864  (Stats.  1863-4,  p.  368,  §6);  amended  April 
16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  80. 
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See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

50  C.  308,  309   (construed);  123  C.  437,  43S,  .^6  P.  49   (oitP<l». 

As  to  action  on  bond  in  name  of  part>'  in  interest,  see  ante 
§367. 

As  to  additional  bond  required  of  public  administrator,  see 
post   §  1727. 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Cliiirph's  Nevr  Proliate  Law  nii«l  Practice.  400, 
434. 

As  to  bonds  to  be  recorded  bj'  the  clerk,  see  Kerr's  Cyc.  C. 
C.    P.    §  1387    and    note. 


§  1390.  CONDITIONS  OF  BONDS.  The  bond  must  be  con- 
ditioned that  the  executor  or  administrator  shall  faithfully 
execute  the  duties  of  the  trust  according  to  law. 

HiNtory:  Enacted  March  11,  1872,  founded  on  S  73  Probate  Art 
as  amended  1864,  Stats.  1863-4,  p.  368,  §  6. 

See  Kerr's  Cyc.  C  C.   P.  for  7   pars,  annotation. 

Coilc  section. — 60   C.    594.    599    (applied). 

Prohntc  Act  §73.-5  C.  437,  442  (applied);  25  C.  211,  222 
(applied). 

As  to  bonds  of  executors  and  administrators,  and  lial>ility 
thereon,  see  1  Chiircli'H  New  Probate  I^aw  and  Practice,  409, 
431. 

As  to  duty  of  trustee,  see  post  §§  1581   et  seq. 

§  1391.  SEPARATE  BONDS,  WHERE  MORE  THAN  ONE 
ADMINISTR.\TOR.  When  two  or  more  persons  are  appointed 
executors  or  adniinisrators,  the  superior  court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each  of 
them. 

History:  Enacted  March  11,  1S72,  re-enactment  of  §74  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   80. 

See    Kerr's    Cyc.    <\    ( '.    1'.    foi-    3    pars,    aunola  t  ion. 

74  C.  199.  213,  15  P.  753,  762  (construe.l )  ;  2  < '.  A.  5t;i.  564, 
S3    P.    1086    (applied — deficit    contribution). 

As  to  bonds  of  executt)rs  and  adniiiii.sl  rat  ois,  and  liability 
thereon,  see   I   Clinrcli's  >c»v  Probate  I, aw  and   I'racllce,    109,  434. 

As  to  bonds  to  he  r(>Corded  b\-  (he  clerk,  see  K'eii's  rvr.  C. 
C.    ]'.    is  1387   and   note. 

Kerr's  C.  C.  P.— 65  1025 
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S  135)2.  SEVERAL  KECOVEKIES  MAY  BE  HAD  ON  SAME 

BOAD.  The  bond  shall  not  be  void  upon  the  first  recovery, 
but  may  be  sued  and  recovered  upon  from  time  to  time,  by 
any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  75  Pro- 
bate  Act. 

§  1393.  BONDS,  AND  JUSTIFICATION  OF  SURETIES  ON. 
MUST  BE  APPROVED.  In  all  cases  where  bonds  or  under- 
takings are  required  to  be  given,  under  this  title,  the  sureties 
must  justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this  code, 
and  the  certificate  thereof  must  be  attached  to  and  filed  and 
recorded  with  the  bond  or  undertaking.  All  such  bonds  and 
undertakings  must  be  approved  by  a  judge  of  the  superior 
court  before  being  filed  or  recorded. 

HLstory:  Enacted  March  11,  1872,  founded  on  §  76  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  300,  §3),  1861  (Stats.  186], 
p.  633),  1862  (Stats.  1862,  p.  424),  and  1864  (Stats.  1863-4,  p.  371. 
§7);  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    81. 

As  to  approval  of  bonds  by  judg-e  at  chambers,  soe  ante 
§  166. 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  t  Clmrcli's  Ne^v  Probate  I-aw  and  Practice.  409. 
434. 

As  to   examination   of  suretie.s.   see   post   §1394. 

As   to   release   of   sureties,   see   post   §§  1403.    1404. 

§  1394.  CITATION  AND  REQUIREMENTS  OF  JUDGE  ON 
DEFICIENT  BOND.  ADDITIONAL  SECURITY.  Before  the 
judge  approves  any  bond  required  under  this  title,  and  after 
its  approval,  he  may,  of  his  own  motion,  or  upon  the  motion 
of  any  person  interested  in  the  estate,  supported  by  affidavit 
that  the  sureties,  or  some  one  or  more  of  them,  are  not  worth 
as  much  as  they  have  justified  to,  order  a  citation  to  issue 
requiring  such  sureties  to  appear  before  him  at  a  designated 
time  and  place,  to  be  examined  touching  their  property  and 
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its  value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  requiring 
his  appearance  on  the  return  of  the  citation;  and  on  its  return 
he  may  examine  the  sureties  and  such  witnesses  as  may  be 
produced,  touching  the  property  of  the  sureties  and  its  value; 
and  if,  upon  such  examination,  he  is  satisfied  that  the  bond 
is  insufficient,  he  must  require  sufficient  additional  security. 

History:  Knacted  March  11,  1872,  founded  on  §  76  Probate 
Act  as  amended  1855  (Stats.  1855,  p.  300,  §3),  1861  (Stats.  1861. 
p.  C33),  1862  (Stats.  1862,  p.  424),  and  1864  (Stats.  1S63-4,  p.  371. 
S  7);  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  359;  April 
IC,   1880,  Code  Amdts.   1880   (C.  C.  P.  pt.),  p.  81. 

72  C.  21,  24.  1.'^  P.  48.  49  (cited);  111  C.  154,  156,  43  P.  519 
(referred   to). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Chiireh'M  New  Probate  Law  and  Practiee,  409,  434. 

As  to  citations,  contents  of,  issue  and  service  of,  see  p<jst 
§  1704-1711. 

As  to  failure  to  give  additional  security,  see  post  §  1395. 

As  to  further  security  ordered  without  application,  see  post 
§  140L'. 


§  1395.  RIGHT  CEASES,  WHEN  SUFFICIENT  SECURITY 
NOT  GIVEN.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor  or 
administrator  to  the  administration  shall  cease,  and  the  per- 
son next  entitled  to  the  administration  on  the  estate,  who  will 
execute  a  sufficient  bond,  must  be  appointed  to  the  administra- 
tion. 

History:  Enacted  March  11,  1872,  founded  on  §76  Probate 
Act  as  amended  1855  (Stats.  1855.  p.  300,  §3),  1861  (Stats.  1861, 
p.  633),  1862  (Stats.  1862,  p.  424),  and  1864,  Stats.  1863-4, 
p.    371,    §  7. 

See   Kerr's  Cyc.  C.  C.   P.   for  3   pars,  annotation. 

in  C.  154,  157,  158,  43  P.  519  (construed);  47  P.  592.  593  (con- 
strued). 

As  to  bonds  of  executors  and  adinlnistraf ors.  and  liability 
thereon,   sec    1    CliiiroirN   \<'\v   I'rolmtv    l.iiw    iiiiil   Prnelh-e.    109,   434. 
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§  1396.  WHEN  BOND  MAY  BE  DISPENSED  WITH.  When 
it  is  expressly  provided  in  the  will  that  no  bond  shall  be 
required  of  the  executor,  letters  testamentary  may  issue,  and 
sales  of  real  estate  be  made  and  confirmed  without  any  bond, 
unless  the  court,  for  good  cause,  require  one  to  be  executed; 
but  the  executor  may  at  any  time  afterward  (if  it  appear  from 
any  cause  necessary  or  proper)  be  required  to  file  a  bond,  as 
in  other  cases. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  77  Pro- 
liate  Act  as  amended  1864  (Stats.  1863-4,  p.  3G9);  amended 
March    24,    1874,   Code   Amdts.    1873-4,   p.    360. 

53   C.    20    (applied). 

As  to  bonds  of  executors  and  administrators  and  liability 
thereon,  see  1  Cliureh's  Xew  Prohate  Law  aiitl  Praotiee,  409  434. 

§1397.  PETITION  SHOWING  FAILING  SUEETIES  AND 
ASKING  FOR  FUETHEE  BONDS.  Any  person  interested  in 
an  estate  may,  by  verified  petition,  represent  to  the  superior 
court,  or  a  judge  thereof,  that  the  sureties  of  the  executor  or 
administrator  thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from  the 
state,  or  that  from  any  other  cause  the  bond  is  insufficient,  and 
ask  that  further  security  be  required. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  78  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.   C.   P.    pt.),   p.    81. 

See  Kerr's  Cyc.  C.  C.   P.   for  5  pars,  annotation. 

Code  section. — 64  C.  35,  39,  30  P.  571  (construed):  68  C.  82. 
86,  8  P.   679   (applied):   146  C.   168,   171,  79  P.   866   (construed). 

Probate  Act  §  78. — 68  C.  82,  86,  8  P.  679  (power  of  court  as 
to   bonds). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  CliurcU's  Probate  La^v  and  Practice,   409.  434. 

As  to  power  of  court  to  require  further  seciirity,  see  post 
§§  1399,    1402. 

§1398.  CITATION  TO  EXECUTOE,  ETC.,  TO  SHOW 
CAUSE  AGAINST  SUCH  APPLICATION.  If  the  court,  or  a 
judge  thereof,  is  satisfied  that  the  matter  requires  investiga- 
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tioR,  a  citation  must  be  issued  to  the  executor  or  administrator 
requiring  him  to  appear,  at  a  time  and  place  to  be  therein 
specified,  to  sh(j\v  cause  why  he  should  not  sive  further  se- 
curity. The  citation  must  be  served  personally  on  the  execu- 
tor oi-  administrator,  at  least  five  days  before  the  return  day. 
If  lie  lias  absconded,  or  cannot  be  found,  it  may  be  served  by 
leaving  a  copy  of  it  at  his  place  of  residence,  or  by  such  pub- 
lication as  the  court,  or  a  judge  thereof  may  order. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §79  Pro- 
liate  Act;  amended  April  IG,  1880,  Code  Anidts.  1880  (C.  C.  P. 
pt. ),   p.    81. 

(•o«lo  .scftion. — fi4  C.  35,  39,  30  P.  .571  (applied  with  Sii  i:!'.'T. 
1?.!)9,  UUO,  MOl,  1402);  68  C.  82,  8G,  8  P.  079  (applied);  72  C. 
21,   24,    13   P.   48,   49    (cited);   IIG  C.   443,   451.   48  P.   379    (cited). 

I'robate  \vt  §75). — 68  C.  82,  86,  8  P.  679  (power  of  court  as  to 
bonds). 

As  to  bonds  of  executors  and  administrators,  and  liabilit.v 
tliereon,  see   I   C'liiircli'M  >'<■«    I'roluito   l.jiw  }iii<l   I'rju'tioo.   4ii!t,    I.'!  I. 


«  1399.     FURTHEK    SEflKlTY    MAY    BE    OKDEKED.     On 

the  return  of  the  citation,  or  at  such  other  time  as  the  judge 
may  appoint,  he  must  proceed  to  hear  the  proofs  and  allega- 
tions of  the  parties.  If  it  satisfactorily  appears  that  the  se- 
curity is,  from  any  cause,  insufficient,  he  may  make  an  order 
requiring  the  executor  or  administrator  to  give  further  se- 
curity, or  to  file  a  new  bond  in  the  usual  form,  within  a  rea- 
sonable time,  not  less  than  five  days. 

liLstory:  Enacted  Marcu  11,  1872,  re-enactment  of  §  80  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  205,  act  lield  unconstitutional,  see  liiatory, 
§  5  ante. 

Code  .section.— 64  C.  35,  39,  30  P.  571  (applied  with  §§1397. 
1398,    1400,    1401.    1402);    68   C.    82.   86,   8   P.    679    (applied). 

i'rolxite  Aft  «  80. — 68  C.  82.  86,  S  P.  679  (power  of  court  as  to 
bonds). 

As  to  bonds  of  executors  and  administrators,  and  liabilit.v 
tberefju,  see  I  ('liiircli'N  Xew  i'robate  l,uw  iiinl  I'rnotiee,  409,  43  4. 

As  to  susjjendins"  i>owers  of  i-xeculor  wlii'ii  wastin^r  pi'oiiei-ty. 
see  post  §  1401. 
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§  1400.  NEGLECTING}  TO  OBEY  OKDEK.  If  the  executor 
or  administrator  neglects  to  comply  with  the  order  within  the 
time  prescribed,  the  judge  must,  by  order,  revoke  his  letters, 
and  his  authority  must  thereupon  cease. 

History:  Enacted  March  H,  1872,  re-enactment  of  §81  Pro- 
liate  Act. 

Cinle  .scotion. — 64  C.  33.  39,  30  P.  oTt  (:ippli.'fl  with  §§  1397. 
1398,    1399,    1401,    1402). 

Probate  Act  §  SI. — 68  C.  82,  86.  8  P.  679  (power  of  court  as 
to    bonds). 

As  to  Ijonds  of  executoi's  aii<l  administi-a tors,  and  lialnlity 
(licreon,  see  1  Clmrch'.s  \ew  I'roltsite   I,;i-,v  siiid   PrsicUfe,  409,    i'M. 


§  1401.     SUSPENDING    POWEKS    OF    EXECUTOE,    ETC. 

When  a  petition  is  presented  praying  that  an  executor  or  ad- 
ministrator be  required  to  give  further  security,  or  to  give 
bond,  where,  by  the  terms  of  the  will  no  bond  was  originally 
required,  and  it  is  alleged,  on  oath  that  the  executor  or  admin- 
istrator is  wasting  the  property  of  the  estate,  the  judge  may, 
by  order,  suspend  his  powers  until  the  matter  can  be  heard 
and  determined. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  82  Pro- 
bate Act. 

See   Kerr's   Cyc.   C.   C.   P.   for   2    pars,   annotation. 
53  C.   20    (construed);    64  C.   35,   39,   30  P.   571    (applied). 
As    to    Ijonds    of    executors    and    administrators,    and    liaVjility 
tliereon,  see  1  Clmroh'.s  Ne»v  Probate  I>a%v  and  Practice.  409,   434. 

§  1402.  FURTHEE  SECUEITl  OEDEEED  WITHOUT  AP- 
PLICATION OF  PAETY  IN  INTEEEST.  When  it  comes  to 
his  knowledge  that  the  bond  of  any  executor  or  administrator 
is  from  any  cause  insufficient,  the  judge,  without  any  applica- 
tion, must  cause  him  to  he  cited  to  appear  and  show  cause  why 
he  should  not  give  further  security,  and  must  proceed  thereon 
as  upon  the  application  of  any  person  interested. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  S3  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  81. 
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64  C.  35,  39.  30  P.  .^Tl  (applied — administrator's  bond,  liabil- 
ity on  sureties  on):  116  C.  443,  451,  48  P.  379  (cited);  127  C. 
659,  662,  60  P.  428  (cited);  146  C.  168,  171.  79  P.  866  (construed 
with    §  1397   ante). 

As  to  bonds  of  executors  and  ;i<lmini.strators.  and  liabilily 
thereon,  see  1  Churcli'H  New  Probate  Law  and  Praetlce,  409,   43  1. 


§  1-103.  RELEASE  OF  SURETIES.  When  a  surety  of  any 
executoi'  or  administrator  desires  to  be  released  from  respon- 
sibility on  account  of  future  acts,  he  may  make  application  to 
the  superior  court,  or  a  judge  thereof,  for  relief.  The  court  or 
judge  must  cause  a  citation  to  the  executor  or  administrator 
to  be  issued,  and  served  personally,  requiring  him  to  appear 
at  a  time  and  place,  to  be  therein  specified,  and  to  give  other 
security.  If  lie  has  absconded,  left,  or  removed  from  the  state, 
or  if  he  cannot  l)e  found,  after  due  diligence  and  inquiry,  ser- 
vice may  be  made  as  provided  in  .section  one  thousand  three 
hundred  and  ninety-eight. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§84  Probate  Act  as  amended  1861  (Stats.  1861,  p.  634,  §26; 
amended  April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  82. 

See   Kerr's  Cyv.   C.   C.    P.    fnr   4    pars,   annotation. 

64  C.  35,  40,  30  P.  571  (construed):  72  C.  21.  24.  13  V.  is.  d 
(cited);  107  C.  210,  213,  40  P.  333  (construed);  116  C.  443.  451. 
48  P.  379  (cited);  146  C.  168,  170,  171,  79  P.  866  (construed  with 
§  1543    of   the   C.   C). 

As  to  bonds  of  cxeciilors  ;in<l  mlmin  i.'^l  rat  ors,  ami  lialii!it\' 
llicrcoii.   .'^ic    I    ('linreli'N    \<'\v    l'rol>:i(f    l,iM>    and    l*rjic<  ioe.    IdH.    IMI. 


§  1404.  NEW  SURETIES.  If  new  sureties  be  given  to  the 
satisfaction  of  the  judge,  he  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shall  not  be  liable  on 
their  bond  for  any  subsequent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

HiMtory:  Enacted  March  11.  1872,  re-enactment  of  S  85  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,   and   Amdts.    1900-1,   p.    205,   act   held   unconstitutional,   see 

liistory,    §  5   ante. 
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107  C.  210,  213,  40  P.  333   (construed  with  §1403  ante). 

As  to  bonds  of  executors  and  administrators,  and  liability 
thereon,  see  1  Cliurcli'.s  IVew  Probate  I^aw  ami  Practice,  409,  432, 

As  to  forfeiture  of  letters  upon  neglect  to  give  new  sureties, 
see  post  §  1405. 


§  1405.  NEGLECT  TO  GIVE  NEW  SURETIES  FORFEITS 
LETTERS.  If  the  executor  or  administrator  neglects  or  re- 
fuses to  give  new  sureties,  to  the  satisfaction  of  the  judge,  on 
the  return  of  the  citation,  or  within  such  reasonable  time  as 
the  judge  shall  allow,  unless  the  surety  making  the  application 
shall  consent  to  a  longer  extension  of  time,  the  court  or  judge 
must,  by  order,  revoke  his  letters. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  86  Pro- 
bate Act  as  amended  1S61  (Stats.  1861,  p.  634,  §  27);  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  205,  act  held  unconstitutional,  see  history,   §  5  ante. 

As  to  bonds  of  executors  and  administrators,  and  liabilit\- 
thereon,  see  1  Clmrch'a  Nctv  Probate  Lav*-  anil  Practice,  409.   434. 

As  to  suspension  upon  failure  to  give  bond. — See  Kerr's  Cyc. 
C.    C.    P.    §1395    and    note   par.    3. 

§  1406.     APPLICATION  TO  BE  DETERMINED  ANY  TIME. 

The  applications  authorized  by  the  nine  preceding  sections  of 
this  chapter  may  be  heard  and  determined  at  any  time.  All 
orders  made  therein  must  be  entered  upon  the  minutes  of  the 
court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  87  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  82;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  205,  act  held  unconstitutional,  see  history, 
§  5  ante. 

§  1407.  LIABILITY  ON  BOND.  The  liability  of  principal 
and  sureties  upon  the  bond  of  any  executor,  administrator,  or 
guardian,  is  in  all  cases  to  pay  in  the  kind  of  money  or  cur- 
rency in  which  the  principal  is  legally  liable. 

History:    Enacted  March    24,   1874,   Code  Amdts.   1873-4,   p.   361. 
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ARTICLE  VII. 

SPECIAL     ADMINISTRATORS     AND     THEIR     POWERS     AND 
DUTIES. 

§  1411.  Special    administrator,    wlien    appointed. 

§  1412.  Special   letters    may   issue  at   any   time. 

§  1413.  Preference    given   to   persons    entitled   to   letters. 

§  1414.  Special   administrator   to   give  bond   and   take   oatli. 

S1415.  Duties  of  special  administrator. 

SjHlG.  When    letters    testamentary    or    of    administration    are 

granted,  special  administrator's  powers  cease. 

§1417.  Special    administrator   to   render   account. 

§  1411.     SPECIAL  ADMINISTRATOR,  WHEN  APPOINTED. 

When  there  is  [1]  delay  in  granting  letters  testamentary  or  of 
administration  from  any  cause,  or  [2]  when  such  letters  are 
granted  irregularly,  or  [3]  no  sufficient  bond  is  filed  as  re- 
quired, or  [4]  when  no  application  is  made  for  such  letters,  or 
[5]  when  an  executor  or  administrator  [a]  dies,  or  [b]  is  sus- 
pended, or  [c]  removed,  the  superior  court,  or  a  judge  thereof, 
must  appoint  a  special  administrator  to  collect  and  take 
charge  of  the  estate  of  decedent  in  whatever  county  or  coun- 
ties the  same  may  be  found,  and  to  exercise  such  other  powers 
as  may  be  necessary  for  the  preservation  of  the  estate;  or  he 
may  direct  the  public  administrator  of  his  county  to  take 
charge  of  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  §§88,  95,  282 
Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652; 
amended  April  16,  1880,  Code  Anidts.  1880   (C.  C.  P.  pt.),  p.  82. 

Sec   Kerr's  Cyc.   C.   C.   P.    for   18   pars,  annotation. 

Co«le  neotlon. — 70  C.  343,  344,  11  P.  651,  652  (construpil  wltli 
§§1350,  13r,2  ante.  §§1436.  1437.  1438  post):  86  C.  72.  73.  24  P. 
S46  (construed);  94  C.  566,  568,  29  P.  1108  (danffor  of  In.ss  to 
estate  may  be  avoided  by  appointment  of  special  adminis- 
trator); 98  C.  63,  66,  32  P.  811  (cited);  106  C.  427.  432.  39  P. 
805  (cited);  111  C.  154,  158,  43  P.  519  (applied);  142  C.  116,  117. 
118,  75  P.  662  (construed);  142  C.  429.  433.  76  P.  39  (cited): 
1  C.  A.  483.  485.  82  P.  688  (cited):  3  C.  A.  304,  306.  S5  P.  13:5 
(construed    and    applied    with    §§1622-1627    post). 
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Probate  Act  §88. — 5  C.  437,  443  (applied);  7  C.  215,  231  (con- 
strued); 22  C.  51,  67,  83  A.  D.  49  (no  notice  necessary  on  appli- 
ciition    for   special    letters). 

As  to  appointment  of  special  adininist  r;i  t  or  or  cxeciitoi-  on 
resignation  of  executni-  m-  aiiniinisl  i  at  oi-,  see  Keri-'s  Cyc.  C.  C. 
P.    §  1427  and  note. 

As  to  duties  and  powers  of  special  adm.inistrator,  see  Kerr's 
Cyc.   C.  C.   P.   §  1415  and  note   pars.    6-12. 

As  to  order  appointing  special  administrator,  unappealable, 
see  post   §  1413. 

As  to  special  administrators,  see  1  Church's  New  Probate 
l.iMv    and    Practice,    453,    400. 


§  1412.     SPECIAL  LETTERS  MAY  ISSUE  AT  ANY  TIME. 

The  appointment  may  be  made  at  any  time,  and  without  notice, 
and  must  be  made  by  entry  upon  the  minutes  of  the  court, 
specifying  the  powers  to  be  exercised  by  the  administrator. 
Upon  such  order  being  entered,  and  after  the  person  appointed 
has  given  bond,  the  clerk  must  issue  letters  of  administration 
to  such  person  in  conformity  with  the  order. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  89  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  82;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  205,  act  held  unconstitutional,  see  history,  §  5 
ante. 

See  Kerr's  Cj'c.  C.  C.   P.  for  5  pars,  annotation. 

Code  section. — 78  C.  300,  301,  20  P.  863,  864  (construed);  1  C. 
A.  483,  485,  82  P.  688  (construed  with  §1411  ante);  7  C.  A.  1, 
5,  93  P.  297,  298    (special  administrator's  right  to  appeal). 

Probate  Act  §89. — 22  C.  61,  67    (applied). 

As  to  account  of  special  administrator,  see  Kerr's  Cyc.  C.  C. 
P.    §  1417  and  note. 

As  to  appeal,  none  from  order  appointing  special  adminis- 
trator,  see  post   §  1413. 

As  to  appointment  of  special  administrator  or  executor  on 
resignation  of  executor  or  administrator,  see  Kerr's  Cyc.  C.  C. 
P.    §  1427    and   note. 

As  to  bond  and  oath   of  special  administrator,   see  post   §  1414. 

As  to  duties  of  special  administrator,  see  Kerr's  Cyc.  C.  C. 
P.    §  1415    and    note. 

As  to  power  of  judge  in  chaml)ers  to  appoint  special  admin- 
istrator, see  ante   §  166. 

As  to  special  administrators,  see  1  Chiircb'.s  Xew  l*ri>ba(e  l,a\v 
and  Practice,   453,   460-467. 
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§1413.  P«EFEKE\CE  GIVEN  TO  PERSONS  ENTITLED 
TO  LETTERS.  In  making  the  appointment  of  a  special  ad- 
ministrator, tlie  court  or  judge  must  give  preference  to  tlie 
person  entitled  to  letters  testamentarj',  or  of  administration, 
but  no  appeal  must  be  allowed  from  the  appointment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  90  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    82. 

See  Kerr's  Cyc.  C.  C.   P.   for  2  par.s.  aiinotati'in. 

Code  section. — 73  C.  202,  203,  14  P.  677  (construed  with  §963 
subd.  3  ante);   142  C.  429,  432,   433,  76  P.  39   (cited). 

Probate  Act  §90. — 97  C.  568,  570  (erroneously  cited  for  §  190 
of  Practice  Act),  32  P.  597,  598    (correct  citation). 

As  to  persons  entitled  to  letters,  see  Kerr's  Cyc.  C.  C.  P. 
5  1365    et   seq.    and    notes. 

As  to  special  administrators,  see  1  (.'liiireh'K  .Xeiv  I'roliaU-  l.iov 
aiirt   Practioe.    453,    460-467. 

§  1414.  SPECIAL  ADMINISTRATOR  TO  GIVE  BOND  AND 
TAKE  OATH.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or  judge 
may  direct,  with  sureties  to  the  satisfaction  of  the  court  or 
judge  conditioned  for  the  faithful  performance  of  his  duties; 
and  he  must  take  the  usual  oath,  and  have  the  same  indorsed 
on  his  letters. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  91  Pro- 
bate Act,  adding  last  clause;  amended  April  16,  1880,  Code 
Amdts.   1880   (C.  C.  P.  pt.),  p.  82. 

As  to  oath  and  bond  of  adniinisualor,  sec  Kerr's  Cyc.  C.  C 
P.    §§1387-1407    and    notes. 

As  to  special  administi'ators,  sec  I  <'lnir«'ir.s  \v\^  S'r«>I>Hl«' 
Law  and  Praotiee,   453.   460-467. 

§1415.     DUTIES     OF     SPECIAL     AD.MINISTRATOK.     The 

special  administrator  must  collect  and  preserve  for  the  execu- 
tor or  administrator,  all  the  goods,  chattels,  debts,  and  effects 
of  the  decedent,  all  incomes,  rents,  issues,  and  profits,  claims, 
and  demands  of  the  estate:  must  fjjko  tlio  rliartro  and  man- 
ageiiieiit  of,  and  enter  upon,  and  preserve  from  damage,  waste, 
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and  injury,  the  real  estate,  and  for  any  such  and  all  neces- 
sary purposes  may  commence  and  maintain  or  defend  suits 
and  other  legal  proceedings  as  an  administrator;  he  may  sell 
such  perishable  property  as  the  court  may  order  to  be  sold, 
and  exercise  such  other  powers  as  are  conferred  upon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
by  any  creditor  on  a  claim  against  the  decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  92  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  634,  §  28; 
amended  April  16,  ISSO,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  S3;  by 
Code  Commission.  Act  March  8,  1900,  Stats,  and  Amdts.  1900-1. 
p.   205,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  section. — 50  C.  299,  302  (construed):  69  C.  239.  240,  10 
P.  335  (cited  as  to  duties  of  public  administrator):  106  C.  427. 
431,   432,   433,  39   P.   805    (construed). 

Probate  Act   §92. — 7  C.   215,  232,   68  A.  D.   237    (applied). 

As  to  cessation  of  powers  of  special  administrator,  scf^  post 
§  1416. 

As  to  special  administrators,  see  1  (liiiroir.s  >>e«  I'rohate 
Law   and    Practice,    453.    460-467. 

§1416.  IVHEJf  LETTERS  TESTA3IE\TARY  OR  OF  AD- 
MINISTRATIOIV  ARE  GRAFTED,  SPECIAL  ADMIXISTRA- 
TOR'S  POWERS  CEASE.  When  letters  testamentary  or  of 
administration  on  the  estate  of  the  decedent  have  been  granted, 
the  powers  of  the  special  administrator  cease,  and  he  must 
forthwith  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  his  hands;  and  the 
executor  or  administrator  may  prosecute  to  final  judgment 
any  suit  commenced  by  the  special  administrator. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  93  Pro- 
bate  Act. 

142   C.   429.  433.   76   P.   39    (cited). 

As  to  special  administrators,  see  1  Clmrcli's  Xe-iv  Probate  I, aw 
and  Practice,   453,    460-467. 

§  1117.  SPECIAL  ADMINISTRATOR  TO  RENDER  AC- 
COUNT.   The  special  administrator  must  render  an  account, 
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on  oath,  of  his  proceedings  in  a  like  manner  as  other  adnii;i- 
istrators  are  required  to  do.  He  is  entitled  to  a  reasonable 
compensation  for  his  services,  to  be  fixed  by  the  court  at  the 
time  of  the  settlement  of  his  final  account. 

Historj-:  Enacted  March  11,  1872,  re-enactment  of  §  94  Pro- 
l)ate  Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  206,  act  held  unconstitutional,  see  history. 
§  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  323, 
Kerr's  Stats,   and   Amdts.    1906-7,  p.   494. 

See  Kerr's  Cyc.   C.  C.   P.   for  7   pars,  annotation. 

69    C.    239,    241,    10   P.    335    (applied). 

As  to  account  of  administrator,  see.  Kerr's  Cy.'.  ( '.  < '.  I'. 
§  1622   et    seq.   and   notes. 

As  to  special  administrators,  see  1  ('lnir«*iri«  \»mv  I'ntlisitf  l.inv 
aud   Practice,    453,    460-467. 


ARTICLE  VIIT. 

WILLS     FOUND     AFTER     LETTERS     OF     ADMINISTRATION 
GRANTED.    AND    MISCELLANEOUS    PROVISIONS. 

§  1423.  On  proof  of  will,  after  grant  of  letters  of  administra- 
tion, letters  revoked. 

§  1424.      Power   of   executor   in   such    a  case. 

§1425.  Remaining  administrator  or  executor  to  continue  wlien 
his  colleagues  are  disqualified. 

S1426.      Wlio    to   act   when   all    acting  are   incompetent. 

§  1427.  Executor  or  administrator  may  resign,  when.  Court  to 
appoint  successor.     Liability   of  outgoer. 

§1428.  All  acts  of  executor,  etc.,  valid  until  his  power  is  re- 
voked. 

§1429.     Transcript   of  court   minutes   to  be  evidence. 

§1423.  ON  PKOOF  OF  AVILL,  AFTER  GRANT  OF  LFT- 
TERS  OF  ADMINISTRATION,  LETTERS  REVOKED.  Upon 
the  admission  to  probate  of  a  will  after  a  grant  of  letters  of 
administration  on  the  ground  of  intestacy,  or  upon  the  admis- 
sion to  probate  of  a  later  will  than  the  one  before  admitted 
to  probate,  the  pre-existiiiff  ffrant  of  letters  teslanientary  or  of 
administration  must  be  revoked,  and  the  administrator  or 
executor  whose  grant  of  authority  is  thus   terminated  must 

1037 


SS  1424,  1425  CODE  OF  CIVIL  I'UOCIOI  )rKK.        [Ft.III/rit.XI. 

render  an  account  of  his  administration  within  such  time  as 
the  court  may  direct. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  98  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  206,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  323,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  494. 

See   Kerr's  Cyc.  C.   C.   P.   for   2  pars,   annotation. 

49    C.    497,    505    (construed). 

As  to  account  and  settlement  by  executors  and  adminis- 
trators, see  Kerr's  Cyc.  C.  C.  P.   §  1622  et  seq.  and  notes. 

As  to  incapacity  of  representative  to  act,  see  1  Clmreli's  \ow 
Probate  Lhtv  aud  Practice,   468,    473,   474. 

As  to  power  of  executor  or  administrator  witli  tlie  will  an- 
nexed,  see  post   §  1424. 

As  to  rendering:  account  after  revocation  of  letters,  see  Kerr's 
Cyc.  C.   C.   P.   §§  1628,    1630  and  notes. 

§  1424.     POWER   OF  EXECUTOR  IN   SUCH   A   CASE.     In 

such  case,  the  executor  or  the  administrator  with  the  will 
annexed  is  entitled  to  demand,  sue  for,  recover,  and  collect 
all  the  rights,  goods,  chattels,  debts,  and  effects  of  the  dece- 
dent remaining  unadministered,  and  may  prosecute  to  final 
judgment  any  suit  commenced  by  the  administrator  before 
the  revocation  of  his  letters  of  administration. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  99  Pro- 
bate Act. 

§  1425.  REMAINING  ADMINISTRATOR  OR  EXECUTOR 
TO  CONTINUE  WHEN  HIS  COLLEAGUES  ARE  DISQUALI- 
FIED.  In  case  any  one  of  several  executors  or  administrators, 
to  whom  letters  are  granted,  [1]  dies,  [2]  becomes  lunatic.  [3] 
is  convicted  of  an  infamous  crime,  or  [4]  otherwise  becomes 
incapable  of  executing  the  trust;  or  in  case  the  letters  testa- 
mentary or  of  administration  are  revoked  or  annulled,  with 
respect  to  any  one  executor  or  administrator,  the  remaining 
executor  or  administrator  must  proceed  to  complete  the  exe- 
cution of  the  will  or  administration. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  96  Pro- 
bate  Act. 
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See.  Kerr's  Cyc.   C.  C.   P.   for  5  pars,   annotation. 

Co«le  section. — 68  C.  281,  283,  9  P.  164,  166  (oon.stni.d  witli 
S  1426  i)ost);  99  C.  216,  218,  33  P.  841,  842  ( oust  nif.l  with  S  It2ti 
post);   108  C.   484,  41  P.   486,  39  P.   30    (applied). 

Probnti'   Aol   §  J»«. — 20  C.   288,  298,   311    (cited). 

As  to  co-cxerutors,  see  Kerr's  Cyo.  C.  C.  P.   S  13ri.'i  and   note. 

As  to  incapacity  of  representative  to  act,  see  1  CliiircirM  New 
I'robate   Ijaw  and   I'raotloe,   468,   473,    474. 

A.s  to  wlici  tci  art  wiien  all  actinK  art-  inconipi-ti'nt,  .><i'('  post 
S  1  126. 


§  142G.  WHO  TO  ACT  WHEN  ALL  ACTING  ARE  INCOM- 
PETENT.  If  all  such  executors  or  administrators  die  or 
become  incapable,  or  the  power  and  authority  of  all  of  them 
is  revoked,  the  court  must  issue  letters  of  administration, 
with  the  will  annexed  or  otherwise,  to  the  widow  ,or  next  of 
kin,  or  others,  in  the  same  order  and  manner  as  is  directed 
in  relation  to  original  letters  of  alministration.  The  admin- 
istrators so  appointed  must  give  bond  in  the  like  penalty, 
with  like  sureties  and  conditions,  as  hereinbefore  required  of 
administrators,  and  shall  have  the  like  power  and  authority. 

History:  Enacted  March  11,  1872,  re-eni^'tment  of  §97  Pro- 
hate  Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  83;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  206,  act  held  unconstitutional,  see  historj',  §  5  ante. 

See   Kerr's  Cyc.   C.  C.   P.   for  4    pars,  annotation. 

fo«le  seotion. — 68  C.  281,  283,  9  P.  164,  166  ( const  ruf.l  witli 
§1425  ante);  99  C.  216,  218,  33  P.  841,  842  (applied— insanity  of 
representative);  108  C.  484,  488,  41  P.  486,  39  P.  30,  31  (appli.d»; 
112  C.  14.  16,  4  1  P.  332  (cited):  1  C.  A.  6.'")7,  C.'.S,  S2  P.  1066 
(administrator  witli  will  aiincxi-d,  liow  to  Ih-  ;i  pjioin  ted,  .s  I  1'. 
460   ante). 

l>r<>batc>    Aet    S  »7. — 32    C.    437.    Ill     cipplicd). 

As   to  administrator   with    llic   will   annexed,   see   ;ii\ic'   5  !:'..'■•;. 

As  to  incapacit>-  of  rejjresentative  to  act,  see  I  < 'lnir<-li".«.  Ni'\» 
I'robnte   l^uyv  and   I'raetioe,   468,   473,   474. 

As  to  oath  and  bond  of  executors  and  ailniinist  ra  t  ois.  see 
Kerr's   Cyc   C.    C.    P.    B  1387-1407    and    notes. 

As  to  order  of  persons  entitled  to  aiiniinistei-.  see  Kerr's  Cyc. 
C.   C.    1'.    S  1365   et  seq.   and   notes. 

As  to  power  and  authority  f>f  executors  and  adiiiin  ist  rators. 
see   Kerr's  Cyc.  ( '.  ( ".   1'.   §§  1581   el  seq.  and  notes. 
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§  1427.  EXECUTOR  OK  ADMIKISTBATOR  MAT  RESIGN, 
WHEN.  COURT  TO  APPOINT  SUCCESSOR.  Any  executor 
or  administrator  may,  at  any  time,  by  writing,  filed  in  the 
superior  court,  resign  his  appointment,  having  first  settled 
his  accounts  and  delivered  up  all  the  estate  to  the  person 
whom  the  court  shall  appoint  to  receive  the  same.  If,  how- 
ever, by  reason  of  any  delays  in  such  settlement  and  de- 
livery up  of  the  estate,  or  for  any  other  cause,  the  circum- 
stances of  the  estate  or  the  rights  of  those  interested  therein 
require  it,  the  court  may,  at  any  time  before  settlement  of 
accounts  and  delivering  up  of  the  estate  is  completed,  revoke 
tlie  letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator,  either  special  or  general,  in  the 
same  manner  as  is  directed  in  relation  to  original  letters  of 
administration. 

Tlie  liability  of  tbe  outgoing  executor  or  administrator  or 

of  the  sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
charged, released,  or  affected  by  such  appointment  or  resig- 
nation. 

History:  Enacted ^arch  11,  1872,  founded  on  §  100  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  83. 

See   Kerr's  Cyc.   C.   C.    P.   for   13   pars,   annotation. 

Corte  .section. — 70  C.  339,  342,  11  P.  650,  651  (construed):  74 
C.  536,  537,  5  A.  S.  466,  16  P.  321  (construed);  78  C.  581.  584. 
21  P.  426  (construed);  80  C.  8,  16,  21  P.  1127,  1130  (construed); 
99  C.  216,  218,  33  P.  841  (construed  with  ^1425  ante);  127  C. 
450.   452,   59   P.    783    (cited). 

Probate  Act  §100. — 10  C.  110,  116,  70  A.  D.  707  (construed): 
20  C.   288,   310    (construed);   28  C.   182,  186    (construed). 

As  to  incapacity  of  representative  to  act,  see  1  Cliurch'M  Xew 
Probsite  Law  and  Practice.  468,   473,   474. 


§  1428.  ALL  ACTS  OF  EXECUTOR,  ETC.,  VALID  UNTIL 
HIS  POWER  IS  REYOKED.  All  acts  of  an  executor  or  ad- 
ministrator, as  such,  before  the  revocation  of  his  letters  testa- 
mentary or  of  administration,  are  as  valid,  to  all  intents  and 
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purposes,  as  if  such  executor  or  administrator  had  continued 
lawfully  to  execute  the  duties  of  his  trust. 

JliHtory:  Enacted  March  11.  1S72,  re-enactment  of  S  101  Pro- 
bate Act. 

See  Kt-rr'.s   Cyc.  C.   C.    I',    for   7   pjirs.   annotation. 

Code  Nevtiou. — ^,0  C.  3SS,  :J99.  ]'J  A.  H.  r,.-,i;  ( con.strued ) ;  73 
C.  459,  463,  14  P.  302,   15  P.   64   (con.struod). 

Probate  Act  §101. — 20  C.  2SS!.  311  ( i-oiisl  lui-il  ,  :  .'S  C.  182.  187 
(con.strued). 

As  to  actions  by  administrators  oi-  executors,  sec  Kerr's  Cyc. 
C.  C.  P.   §  1582  and  note. 

As  to  acts  of  a  portion  of  executors  valid,  see  Kerr's  Oyo. 
C.   G.   P.   §  1355   and   note. 

As  to  authority  of  administrator  limited  li>-  the  jurisdiction 
of   tlie   government,   see   post   §1913. 

As  to  authority  of  administrator  witli  the  «ill  annexed,  see 
ante    §  1356. 

As  to  authority  of  an  cxecnlor  to  a))point  an  executor,  invalid, 
see  Kerr's  Cyc.  C.  C.  §  1372. 

As  to  cessation  of  power  of  administrator  to  act  wlien  will 
of  decedent  proved  and  allowed,  see  ante   §  1424. 

As  to  conveyance  by  executor  or  admiiiistra  toi-  upon  peti- 
tion, see  post  §  1600. 

As  to  duties  and  powers  of  executor  or  administrator  as  to 
contracts  of  decedent,  see  Kerr's  Cyc.  C.  C.  P.  §§  ISfiS-l.^fiS  and 
notes. 

As  to  executor  de  son   tort,  see   12  I.,.   187. 

As  to  inability  of  e.xecutor  to  act  until  iiualitied,  m-.-  !<■  rr's 
Cyc.   C.   C.   §  1373   and  note. 

As  to  incapacity  of  representative  to  act,  see  i  Clnircir.M  \»mv 
Probate   I.aw  ami  Practice,  468,   473,   474. 

As  to  instruction  by  equity  as  to  duties  of  exeeutors  an<l 
adininistrators,    see    9   L.    244. 

As  to  liability  as  executor  de  son  toi-t,  see  17  A.  I  >.  .'>6I:  85 
A.   D.   423. 

As  to  liability  of  administrator,  see  Kerr's  Cyc.  C.  C.  P. 
§§1612,    1614,    1615,    1649,   1650   and   notes. 

As  to  possession  of  administrator  or  executor  possession  of 
heirs  or  devisees,  sec  Kerr's  Cyc.  C.  C.  P.  §§1452.   1581  and  notes. 

As  to  powers  and  duties  of  executors  or  admlnisl  ratoi-s.  see 
Kerr's  Cyc.   C.   C.    P.   §§  1581    et  secj.  and   notes. 

As  to  power  of  executor  or  administrator  to  compound  with 
debtor,  see  Kerr's  Cyc.  C.  C.  P.  §  1588  and  note. 

.\s  to  right  of  executor  or  administrator  as  against    surviving 
partner   in   real   estate,  see   28  li.    136. 
Ki^rr's  C.  C.  P.— 66  ""'^^ 
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As  to  riglit  of  executor  di"  fidniinistrator  to  appeal  as  party 
aggrieved,  see  13  L.  745. 

As  to  sale  of  choses  in  action,  see   1 2  L.  498. 

As  to  substitution  of  adniinistrator  in  place  of  deceased  as  a 
party  to  an  action,  see  Kerr's  Cyc.  C.  C.  P.  §  385  and  note. 

As  to  suing  as  "administrator,"  see   note   15  L.   850. 

As  to  suspending  powers  of  executor  when  further  security 
required,   see  ante   S  1401. 

As  to  validity  of  acts  of  executors  and  administrators  when 
judgment  or  order  of  appointment  reversed  on  appeal,  see  ante 
§  966. 

§  1429.  TRANSCKIPT  OF  COURT  MINUTES  TO  BE  EVI- 
DENCE. A  transcript  from  the  minutes  of  the  court,  sliow- 
ing  the  appointment  of  any  person  as  executor  or  adminis- 
trator, together  with  the  certificate  of  the  clerk,  under  his 
hand  and  tlie  seal  of  his  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  letters  testamentary  or  of 
administration  have  been  issued  to  him  and  have  not  been 
revolted,  shall  have  the  same  effect  in  evidence  as  the  letters 
themselves. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  102  Pro- 
bate Act. 

As  to  incapacity  of  representative  to  act,  see  1  Cliiiroh's  >'ew 
I'robsite  I^a^v  and  Practice,  468,  473,   474. 

As  to  letters  and  Iionds  to  be  recorded,  see  ante  §  1387. 


ARTICLE    IX. 

DISQUALIFICATION   OF    JUDGES    AND    TRANSFERS   OF    AD- 
MINISTRATIONS. 

§  1430.     Wlien  judge  not  to  act. 

§  1431.     Transfer   of   probate   matters    to  adjoining   county. 

S1432.     Transfer   not   to   change   right  to   administer.      Retrans- 

fer,  how  made. 
§  1433.     When    proceedings    to    be    returned    to    original    court. 

§  1430.  WHEN  JUDfiE  NOT  TO  ACT.  No  will  shall  be 
admitted  to  probate,  or  letters  testamentary  or  of  administra- 
tion granted,  before  any  judge  who  is  interested  as  next  of 
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kin  to  the  decedent,  or  as  a  legatee  or  devisee  under  the  will, 
or  when  he  is  named  as  executor  or  trustee  in  the  will,  or 
is  a  witness  thereto,  or  is  in  any  other  manner  interested  or 
disqualified  from  acting. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  103  Pm- 
l)ate  Act  as  amended  April  4,  1864,  Stats.  1863-4,  p.  369,  §9: 
amended  April   16,  1S80,  Code  Amdts.   1880  (C.  C.  P.  pt.),  p.  83. 

A.s  to  appnintnicnt  void  because  granted  by  a  judge  ili.s<iua!i- 
fied  to  act.  see  81  A.  S.  5  13. 

As  to  disqualification  of  judse  and  transfer  of  proceedings, 
see  1  Cliiirt'irK  IVew  Pr«»Imtt»  lijuv  unil  Practice,  47.5,  480. 

As  to  disciualification   of  judge  to  sit  or  act,  see  ante   §  966. 


§  1431.  TRANSFER  OF  PROBATE  MATTERS  TO  AD- 
JOIMNdf  (MH'NTV.  When  a  petition  is  filed  in  the  superior 
court,  praying  for  admission  to  probate  of  a  will,  or  for  .grant- 
ing letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  superior  court  for  the  settlement 
of  an  estate,  and  there  is  no  .iud.ge  of  said  court  qualified  to 
act,  an  order  must  be  made  transferring  the  proceedings  to 
the  superior  court  of  an  adjoining  county,  and  the  clerk  of 
the  court  ordering  the  transfer  must  transmit  to  the  clerk 
of  the  court  to  which  the  proceedings  are  ordered  to  be  trans- 
ferred a  certified  copy  of  the  order  and  all  papers  on  file  in 
his  office   in   the  proceedings; 

[Autliority  of  court  to  wliicli  frinisforrod]  and  thereafter  the 
court  to  which  the  proceeding  is  transferred  shall  exercise 
the  same  authority  and  .iurisdiction  over  the  estate,  and  all 
matters  relating  to  the  administration  thereof,  as  if  it  had 
original  jurisdiction  of  the  estate; 

[>VIien  case  sliall  not  be  trsinsferred]  provided,  there  shall 
not  be  ajiy  necessity  for  transferring  such  proceedings,  or 
any  of  them,  when  a  judge  of  some  other  county  qualified  to 
act  attends  at  the  request  of  the  jiidge  of  the  county  where 
such  proceedings  are  pending,  to  hold  court,  to  conduct  and 
to  try  such  proceedings;  and  such  judge  when  so  called  upon 
to  preside,  shall  exercise  the  same  jurisdiction  over  any  pro- 
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ceeding  in  the  estate  as   is  exercised   in   otlier   cases   under 
like   circumstances. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  104  Pro- 
hate  Act  as  amended  March  20,  1866,  Stats.  1865-6,  p.  328,  §1; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84; 
March  31,  1891,  Stats,  and  Amdts.  1891,  p  435;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  206,  act 
held  unconstitutional,  see  history,  §5  ante;  amended  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  324,  Kerr's  Stats,  and  Amdts. 
1906-7,    p.    494. 

§  1432.  TEANSFEK  >0T  TO  CHANGE  RIGHT  TO  ADMIN- 
ISTER.  RE-TRANSFER,  HOW  MADE.  The  transfer  of  a 
proceeding  from  one  court  to  another  as  provided  for  in  the 
preceding  section,  shall  not  affect  the  right  of  any  person 
to  letters  testamentary  or  of  administration  on  the  estate 
transferred,  but  the  same  persons  are  entitled  to  letters  tes- 
tamentary or  of  administration  on  the  estate,  in  the  order 
hereinbefore  provided.  If,  before  the  administration  is  closed 
of  any  estate  so  transferred  as  herein  provided,  another  per- 
son is  elected  or  appointed,  and  qualified  as  judge  of  the 
court  wherein  such  proceeding  was  origiiially  commenced, 
who  is  not  disqualified  to  act  in  the  settlement  of  the  estate. 
and  the  causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may  have 
the  proceeding  returned  to  the  court  from  which  it  was  origi- 
nally transferred,  by  filing  a  petition  setting  forth  these  facts, 
and  moving  the  court  therefor. 

Hiintory:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p  207,  act  held  unconsti- 
tutional, see  history,  §  5  ante:  amended  March  16.  1907,  Stats, 
and  Amdts.  1907,  p.   324,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  495. 

§  1433.  WHEN  PROCEEDINGS  TO  BE  RETURNED  TO 
ORIGINAL  COURT.  On  hearing  the  motion,  if  the  facts  re- 
quired by  the  preceding  section  to  be  set  out  in  the  petition 
are  satisfactorily  shown,  and  it  further  appears  to  the  court 
that  the  convenience  of  parties  interested  would  be  promoted 
by  such  change,  the  judge  must  make  an  order  transferring 
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the  proceeding  back  to  the  court  where  it  was  originally  com- 
menced; and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  in  which  the  proceeding 
was  originally  commenced,  a  certified  copy  of  the  order,  and 
all  the  original  papers  on  file  in  his  office  in  the  proceeding: 
and  the  court  where  the  proceeding  was  originally  commenced 
shall  thereafter  have  jurisdiction  and  power  to  make  all 
necessary  orders  and  decrees  to  close  up  the  administration 
of  the  estate. 

History:    Enacted    March     11,    1872;    amended    April    16,    1880, 
Code  Amdts.   1880    (C.   C.   P.  pt.),   p.   84. 


ARTICLE    X. 
REMOVALS  AND  SUSPENSIONS   IN  CERTAIN   CASES. 

§1436.     Suspension  of  powers  of  executor. 

51437.  Revocation    of   letters,    when. 

51438.  Any   party   interested  may  appear   on    liearing-. 

§  1439.     Notice   to  absconding  executors  and  administrators. 
S  1440.     May  compel  attendance. 

§  1436.  SUSPENSION  OF  POWERS  OF  EXECUTOR.  When- 
ever a  judge  of  a  superior  court  has  reason  to  believe  [I] 
from  his  own  knowledge,  or  [2]  from  credible  information, 
that  any  executor  or  administrator  lias  [1]  wasted,  [2]  em- 
l)ezz]ed.  or  [3]  mismanaged,  or  [4]  is  about  to  waste  or 
embezzle  the  property  of  the  estate  committed  to  his  charge, 
or  [5]  has  committed,  or  [6]  is  about  to  commit  a  fraud  upon 
the  estate,  or  [7]  is  incompetent  to  act,  or  [8]  has  permanently 
removed  from  the  state,  or  [9]  has  wrongfully  neglected  the 
estate,  or  [10]  has  long  neglected  to  perform  any  act  as  snob 
executor  or  administrator,  he  must,  by  an  order  entered  upon 
the  minutes  of  the  court,  direct  such  executor  or  administra- 
tor to  be  cited  to  appear  and  show  cause  why  his  letters 
should  not  be  revoked,  and  may  also  suspend  the  powers 
of  such  executor  or  administrator,  until  tlm  nmtter  Is  In- 
vestigated. 
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History:  Enacted  March  11,  1872,  re-enactment  of  §281  Pro- 
hate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  §100; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  84; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
3900-1,  p.  207,  act  held  unconstitutional,  see  history,  §5  ante: 
amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  325,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  495. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

rode  section.— 61  C.  151,  154  (construed  with  §1440  post):  70 
C.  343.  344,  11  P.  651,  652  (construed  with  §§  1350,  1352,  1411  ante, 
and  §§1437,  1438  post);  83  C.  583,  586,  23  P.  794,  795  (cited);  SS 
C.  302,  313,  26  P.  178,  532  (construed);  99  C.  216,  221,  33  P.  841, 
843  (referred  to):  122  C.  379,  381,  382,  3S3  55  P.  136  (applied 
with  §§1437,  1438,  1439,  1440  post):  125  C.  302,  305,  308,  57  P. 
1010  (cited);  135  C.  194,  195,  67  P.  123  (applied):  137  C.  474,  475. 
70   P.   455    (construed). 

Probate  Act  §281. — 6  C.  667,  669  (construed):  20  C.  288,  311 
(construed). 

As  to  accounting'  by  executor  or  administrator  witliout  revo- 
cation of  letters,  see  Kerr's  Cyc.  C.  C.   P.   §§  1628-1630  and  notes. 

As  to  misconduct  of  executor,  see  Kerr's  Cyc.  C.  C.  P.  §§  1450, 
1451,  1627,  1630  and  notes. 

As  to  removal,  see  Kerr's  Cyc.  C.  C.  P.  §§  1383  et  seq.  and 
notes. 

As  to  removal,  suspension,  and  resignation  of  executors  or 
administrators,  see  1  Chureirs  IVew  Prc'hate  I^a-»v  and' Practice, 
481,   489-500. 

As  to  revocation  of  letters  for  neglect  of  administrator,  see 
Kerr's  Cyc.  C.  C.  P.  §  1450  and  note. 

As  to  revocation  of  letters  of  administrator,  see  ante  §  1383. 

As  to  suspension  of  executor  or  administrator  upon  charge 
of  waste,  see  ante  §  1401. 

As  to  suspension  of  powers  of  executors  or  administrators  !'>■ 
judge  at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  §  166  and  note. 

§  1437.  REVOCATION  OF  LETTERS,  WHEN.  If  the  execu- 
tor or  administrator  fails  to  appear  in  obedience  to  the  cita- 
tion, or,  if  he  appears,  and  the  court  is  satisfied  from  the 
evidence,  that  there  exists  cause  for  his  removal,  his  letters 
must  be  revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  283  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  207,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,   p.   325,   Kerr's  Stats,   and   Amdts.    1906-7,  p.    495. 
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See  Kerr's  Cyc.  C.  C.  P.   for  3  pars,  annotation. 

C^ode  »«*e<i«Mi. — 10  C.  ?AZ.  344.  11  P.  651.  6.^2  (oonstrufrl  with 
SS  1346.  134S.  ]?.-,().  13.=i2.  1411.  1436  ante.  S143S  post);  83  C.  .tS3. 
586.  23  P.  704,  79r.  (citpd);  122  C.  370.  381,  382.  r.5  P.  136  (appliod 
with  §1436  ante  and  §§1438,  1  43!t.  1140  post):  12.".  C.  302.  30.i. 
308,    57   P.   1010    (construed); 

Probate   Act   §283. — 6   C.    666.    669    (applied). 

As  to  removal,  suspension,  and  resignation  of  executors  oi- 
administrators,   see   1    «_'luirfir«   New  I'rolmte   I,u\v   tiiid   I*rn<'tl«'»n 

4S1,    489-500. 


§  1438.  A>Y  PARTY  INTERESTED  MAY  AITEAR  ON 
HEARING.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  his  allegations  in  writing,  show- 
ing that  the  executor  or  administrator  should  be  removed;  to 
which  the  executor  or  administrator  may  demur  or  answer, 
as  hereinbefore  provided.  The  issues  raised  must  be  heard 
and  determined   by  the  court. 

History:  Enacted  Marcli  11.  1872,  substantial  re-enactment  of 
§  284  Probate  Act. 

See  Kerr's  Cyc.  C.  C.   P.  for  3  pars,  annotation. 

70  C.  343.  344.  11  P.  651.  652  (construed  with  §§1346  and  1347 
ante);  83  C.  583,  586,  23  P.  794,  795  (cited);  122  C.  379,  381,  .'.5  P. 
136  (applied  with  §§1436  and  1437  ante  and  §§1439  and  1440 
post);  125  C.  302.  305,  308,  57  P.  1010  (construed);  66  P.  175.  176 
(cited  as  to  determination  of  issues). 

As  to  removal,  suspension,  and  resignation  of  e.\eciitoi-s  or 
administrators,  see  I  Cliiireli'N  \e\v  I'rulijile  I,ji\^  :iiiil  I*rn«'<l4'«'. 
481,   489-500. 


§  U39.  NOTICE  TO  ABSCONDING  EXECUTORS  A>1)  AD- 
MINISTRATORS. If  the  executor  or  administrator  has  ab- 
sconded or  conceals  himself,  or  has  removed  or  absented  him- 
self from  the  state,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the  court 
may  direct,  and  the  court  may  proceed  upon  such  notice  as 
if  the  citation  had  been  personally  served. 

HlHlory:  Enacted  March  11,  1872,  re-enactment  of  8  285  Pro- 
bate Act  as  amended  Mav  20,  1861.  Stats.  1861.  p.  652.  |  102. 
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83  C.  583,  586,  23  P.  794,  795  (cited):  122  C.  379,  381,  55  P.  136 
(applied  witli  §§  1436,  1437  and  1438  ante  and  §  1440  post). 

As  to  removal,  suspension,  and  resignation  of  executors  or 
administrators,   see   1    Cliiir<-li'.«i   New   Probate   I^aw  and   Praetioe, 

481,   489-500. 

As  to  revocation  of  authority  of  executor  or  administrator 
residing  out  of  county  when  absconding  or  concealing  himself, 
see  post  §  1630. 


§  1440.    MAY  COMPEL  ATTENDANCE.    In  the  proceedings 

authorized  by  the  preceding  sections  of  this  article,  for  the 
removal  of  an  executor  or  administrator,  the  court  may  com- 
pel his  attendance  by  attachment,  and  may  compel  him  to 
answer  questions,  on  oath,  touching  his  administration,  and, 
upon  his  refusal  so  to  do,  may  commit  him  until  he  obey,  or 
may   revoke  his  letters,  or  both. 

History:  Enacted  March  11,  1872,  re-enactinent  of  §286  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652,  §  103. 

61  C.  151,  154  (construed  with  §1436  ante);  S3  C.  583,  586,  23 
P.  794,  795  (cited);  122  C.  379.  381,  55  P.  136  (applied  with 
§§  1436,   1437,  1438,  1439). 

As  to  attachment  for  not  obeying  citation,  see  post  §  1627. 

As  to  contempt  for  failing  to  obey  citation,  see  Kerr's  Cyc. 
C.  C.  P.   §  1209  subd.  5  and  note. 

As  to  removal,  suspension,  and  resignation  of  executors  or 
administrators,  see  1  Clmreh's  New  Probate  1ia\v  and  Practiee, 
481.    489-500. 
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CHAPTER    IV. 

OF    THIO    INVENTORY   AND   COLLECTION   OF   THE   EFFECTS 
OF    DECEDENTS. 

Article  I.      Imentory,    Appraisement,  and    Pos.session    of   Estate, 
§§  1443-1454. 
IL      Embezzlement  and  Surrender  of  Property   of  Estate, 
§§  1458-1461. 


ARTICLE    I. 

INVEN'J'ORV,     APPRAISEMENT,     AND     POSSESSION     OF     ES- 
TATE. 

S  1  !  13.      Inventory    to    be    returned,    including    the    liomestead. 

S  1444.     Appraisement  and  pay  of  appraisers. 

§  1445.     Oatli    of  appraisers.     Inventory,  how   made. 

S  1446.  Inventory  to  account  for  moneys.  If  all  money,  no 
appraisement    necessary. 

5  1447.     Effect  of   narrfing  a   debtor   executor. 

§  1448.     Discharge   or   bequest   of  debt  against   executor. 

S  1449.     To    make   oath    to    inventory. 

§1450.     Letters    may   be    revoked    for    neglect    of    administrator. 

§14.")1.     Inventory   of  after-discovered  property. 

§  14  52.  Administrator  and  executor  to  possess  all  real  and  per- 
sonal   estate. 

§  14  53.  Executor  or  administrator  to  deliver  real  estate  to 
heirs   or  devisees,   when. 

§11.')1.     Surviving   heirs   may   collect    money    deposited    in    bank. 

S  1443.     lNVEi\TOKY    TO    BE    KETUKNED,    INCLUDING 

THE  HOiUESTEAD.  Every  executor  or  administrator  must 
make  and  return  to  the  court,  within  three  months  after  his 
appointment,  a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  includin.t?  the  homestead,  if  any,  which 
has  come  to  his  i)osKession  or  knowledge. 

IliNlory:  lOnucted  March  11,  ISTiJ,  re-oiuutnicnl  ol  sli'.'  I'm- 
l>ate  Act;  amended  April  16.  1S80.  Code  Amdt.s.  1880  (C.  C.  P.  pt.), 
1>.  85;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  207,  act  held  unconstitutional,  see  history,  §5  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Corte  Kection. — 86  C.  306,  310,  24  P.  1034  (cited);  100  C.  1.58, 
IfiS,  34  P.  667,  668  (referred  to);  111  C.  432,  434,  44  P.  165 
(referred  to);  111  C.  457,  458,  44  P.  161  (applied):  112  C.  387,  395, 
44  P.  734  (cited);  119  C.  170,  477,  51  P.  952,  39  L.  686  (referred 
to). 

Probate  Act  §  105. — 43  C.  543,  549   (referred  to). 

As  to  appraisement  of  liomestead,  see  Kerr's  Cyc.  C.  C.  P. 
§  1476  et  seq.  and  notes. 

As  to  effect  of  decedents — inventory,  appraisements,  and  pus- 
session  of  estates,  see  1  CliiircliN  Ne«'  Probate  La»v  and  Prao- 
tice,  501,  516-535. 

As  to  inventory  of  after-discovered  property,  see  Kerr's  Cyc. 
C.  C.  P.   §  1451  and  note. 

§  1444.    APPRAISEMENT  AND  PAY  OF  APPRAISERS.    To 

make  the  appraisement,  the  court,  or  a  judge  thereof,  must 
appoint  three  disinterested  persons  (any  two  of  them  may 
act),  who  are  entitled  to  receive  a  reasonable  compensation 
for  their  services,  not  to  exceed  $5.00  per  day,  to  be  allowed 
by  the  court  or  judge;  provided  that  where  it  appears  by  the 
affidavit  of  the  administrator  or  executor  that,  in  his  judg- 
ment, the  estate  is  worth  less  than  one  thousand  five  hun- 
dred dollars,  the  court  may  appoint  one  appraiser  to  make 
the  appraisement  of  such  estate.  The  appraisers  or  appraiser 
must,  with  the  inventory,  file  a  verified  account  of  their 
or  his  services  and  disbursements.  If  any  part  of  the  es- 
tate is  in  any  other  county  than  that  in  which  letters  is- 
sued, an  appraiser  or  appraisers  thereof  may  be  appointed, 
either  by  the  court  or  judge  having  jurisdiction  of  the  estate, 
or  by  the  court  or  judge  of  such  other  county,  on  request 
of  the  court  or  judge  having  jurisdiction.  No  clerk  or  deputy, 
nor  any  person  related  by  consanguinity  or  affinity  to  or 
connected  by  marriage  with,  or  being  a  partner  or  employee 
of  the  judge  of  the  court,  shall  be  appointed  or  shall  be 
competent  to  act  as  appraiser  in  any  estate,  or  matter  or 
proceeding  pending  before  such  judge  or  in  said  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  106  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  85;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  185;  April 
21,   1909,   Stats,   and  Amdts.    1909,   eh.    679. 
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119  C.   470,   477.   51  P.  952,   39  L.  086   (referred   to). 

As  to  effects  of  decedent.s.  inventory,  appraisement ,  and  p.is- 
sessioii  of  estate,  see  1  flmreliN  \ci^  I'mhiile  t.ixw  :iii<l  rrm-- 
tice.  .''lOl,   .'116-535. 


§1445.  OATH  OF  API'KAISEKS.  LWEMOKY,  IIOH 
MADE.  Jiefore  proceeding  to  the  execution  of  their  duty,  the 
appraisers  must  talie  and  subscribe  an  oath,  to  be  attached  to 
tlie  inventory,  that  they  will  truly,  honestly,  and  impartially 
appraise  the  property  exhibited  to  them,  according  to  the 
l)est  of  their  knowledge  and  ability.  They  must  then  pro- 
ceed to  estimate  and  appraise  the  property;  each  item  of  prop- 
erty must  be  set  down  separately,  with  the  value  thereof  in 
dollars  and  cents,  in  figures,  opposite  the  items  respectively. 

[Contents  of  inventory.]  The  inventory  must  contain  [I] 
all  the  estate  of  the  decedent,  real  and  personal,  [2]  a  state- 
ment of  all  debts,  bonds,  mortgages,  notes,  and  other  securi- 
ties for  the  payment  of  money  belonging  to  the  decedent,  [3] 
specifying  the  name  of  the  debtor  in  each  debt  or  security,* 
[4]  the  date,  the  sum  originally  payable,  [5]  the  indorsement 
thereon  (if  any),  with  their  dates,  and  [fi]  the  sum  which,  in 
the  judgment  of  the  appraisers,  may  be  collected  on  each 
debt  or  security;  and  [7]  a  statement  of  the  interest  of  the 
decedent  in  any  partnership  of  which  he  was  a  member,  to 
be  appraised  as  a  single  item.  The  inventory  must  also 
show,  so  far  as  the  same  can  be  ascertained  by  the  executor 
or  administrator,  [8]  what  portion  of  the  property  is  com- 
munity property,  and  [9]  what  portion  is  the  separate  prop- 
erty of  the  decedent. 

History:  Enacted  jNIarch  11,  1872,  re-enaotnient  of  S  107  Pro- 
l)ate  Act  as  amended  May  20,  1861.  Stats.  1861,  p.  634.  §30; 
amended  by  Code  Commission,  Act  Marcli  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  208,  act  lield  unconstitutional,  see  history,  5  5 
ante:  amended  Marcli  16,  1907,  Stats,  and  Amdts.  1907.  p.  326, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   495. 

See   Kerr's  Cyc.   C.  C.   P.   for   4    par.s.  annotation. 

58  C.  457,  516  (construed):  OS  C.  .■^95.  :?it6.  9  P.  450  (referred 
to);  29  P.  52,  53  (comment  on  fixing  value  of  pr.M'"rt  v  i  11  !•  <"". 
■4711.    177,   51    P.  952,  39  L.   6S6    (referred   to). 
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As  to  appraisement  of  interest  in  ijarUH'isliip.  sec  Khit's  Cyc. 
C.  C.  P.  §  1585  and  note. 

As  to  effects  of  decedents,  Inventory,  ajipraisemont,  and  pos- 
session of  estate,  see  1  Cliiireli's  »w  I'rolmte  l^aw  un«l  l*ra<— 
<ioo,   501.   516-535. 

§  1446.  I?«VEM'ORY  TO  ACCOUNT  FOR  MONEYS.  IF 
ALL  MONEY,  NO  APPRAISEMENT  NECESSARY.  The  in- 
ventory must  also  contain  an  account  of  all  moneys  belong- 
ing to  the  decedent  which  have  come  to  the  hands  of  the 
executor  or  administrator,  and  if  none,  the  fact  must  be  so 
stated  in  the  inventory.  If  the  whole  estate  consists  of  money, 
there  need  not  be  an  appraisement,  but  an  inventory  must 
be  made  and  returned  as  in  other  cases. 

HLstory:  Enacted  Marcli  11,  1872,  re-enactment  of  §  108  Pro- 
bate Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  765,  §  3. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

119  C.  470,  477,  51  P.  952.  39  L.  686   (referred  to). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
.session  of  estate,  see  1  (Imrfirs  .\ew  Probate  Law  and  Prae- 
tice.  501,  516-535. 

§  1447.  EFFECT  OF  NAMING  A  DEBTOR  EXECUTOR. 

The  naming  of  a  person  as  executor  does  not  thereby  dis- 
charge him  from  any  just  claim  which  the  testator  has  against 
him,  but  the  claim  must  l)e  included  in  the  inventory,  and 
the  executor  is  liable  for  the  same,  as  for  so  much  money  in 
his  hands,  when  the  debt  or  demand  becomes  due. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  109  Pro- 
liate  Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  208,  act  held  unconstitutional,  see 
liistory,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  section. — 105  C.  434,  445,  446,  39  P.  20  (construed):  125  C. 
242,  246,  248,  73  A.  S.  40,  57  P.  991  (construed);  133  C.  614,  615, 
65  P.  1077   (construed):   145  C.  228,  236,  78  P.  645   (referred  to). 

Probate  Act  §216. — 30  C.   105,   113    (referred  to). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
session of  estate,  see  1  CliHreh's  Xew  Probate  IjHw  ami  Prac- 
tice. 501,  516-535. 

As  to  non-application  of  section  to  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  §  1388  par.  19. 
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§1448.  DISCHARGE  OR  BEQITEST  OF  DEBT  A(;AI\.ST 
EXECUTOR.  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  testator  against  the  executor  named,  or  any 
other  person,  is  not  valid  against  the  creditors  of  the  dece- 
dent, but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
be  included  in  tlie  inventory,  and,  if  necessary,  applied  in  the 
payment  of  the  debts.  If  not  necessary  for  that  purpose,  if 
must  be  paid  in  the  same  manner  and  proportion  as  other 
specific  legacies. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  S  HO  Pro- 
bate Act. 

52  C.  568,  577  (referred  to);  S  P.  497.  499  (erroncjusly  cited 
for  §  1498). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
session of  estate,  see  I  <'luir«-li*M  \»m^  I'roltal*-  l.jnv  :iii<l  I'rav- 
tlce,  501.  516-535. 

§  1449.  TO  MAKE  OATH  TO  INVENTORY.  The  inventory 
must  be  signed  by  the  appraisers,  and  the  executor  or  admin- 
istrator must  take  and  subscribe  an  oath  before  an  officer 
authorized  to  administer  oaths,  that  the  inventory  contains  a 
true  statement  of  all  the  estate  of  the  decedent  which  has 
come  to  his  knowledge  and  possession,  and  particularly  of 
all  money  belonging  to  the  decedent,  and  of  all  just  claims  of 
the  decedent  against  the  affiant.  The  oath  must  be  indorsed 
upon  or  annexed  to  the  inventory. 

HiMtorj  :  Enacted  March  11,  1872,  re-enactment  of  §  111  Pro- 
l)ate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  635,  §  31. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

100  C.  158,  167,  168.  169.  34  P.  667  (applied):  1 0(»  C.  593.  59.S. 
600,  601,  602,  35  P.  3-1 1  (applied):  105  C.  434,  416.  39  1*.  20 
(referred  to). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
.session  of  estate,  see  I  ChiircIi'M  \««w  ProUnte  I,n\v  ami  l»rm*- 
<lc€',  501,  516-535. 

§  1450.     LETTERS  MAY  BE  REVOKED  FOR  >EOLE(  T  OF 

ADMINISTRATOR.     If  an  executor  or  administrator  neglects 
or  refuses  to  return  the  inventory  within  the  time  prescribed 
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or  within  such  further  time,  not  exceeding  two  months,  which 
the  court  or  judge  shall,  for  reasonable  cause,  allow,  the 
court  may,  upon  notice,  revoke  the  letters  testamentary  or  of 
administi-ation,  and  the  executor  or  administrator  is  liable  on 
his  bond  for  any  injury  to  the  estate,  or  any  person  interested 
therein,  arising  from  such  failure. 

History:  Enacted  March  11,  1872,  re-enactment  of  §112  Pro- 
l.ate  Act  as  amended  May  20,  1861.  Stats.  1861,  p.  635,  §  32. 

St-e  K(Mt's  C.vc.  C.   C.  p.   foi'   4   pars,  annolution. 

C.l  C.  I.'')!,  154  (referred  to);  lOij  C.  153,  155.  39  P.  523  freferr(-d 
lo):   inc.  432,  434,  44  P.  165   (construed). 

As  to  effects  of  decedents,  inventory,  appraisement,  untl  pos- 
session of  estate,  see  1  Clnireli's  New  Probate  I>aw  ami  Prac- 
tice, 501,  516-535. 


§1451.  INVENTORY  OF  AFTEE-DISCOYEBED  FEOP- 
EETY.  Whenever  property  not  mentioned  in  an  inventory 
that  is  made  and  filed,  comes  to  the  possession  or  knowledge 
of  an  executor  or  administrator,  he  must  cause  the  same  to 
be  appraised  in  the  manner  prescribed  in  this  article,  and  an 
inventory  thereof  to  be  returned  within  two  months  after  the 
discovery;  and  the  making  of  such  inventory  may  be  enforced, 
after  notice,  by  attachment  or  removal  from  office. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  113  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

58  C.  457,  515,  516  (referred  to):  61  C.  151,  154  (referred  to): 
29  P.  52,  53   (comment  on  fixing  value  of  property). 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
session of  estate,  see  1  Cliuroli's  ]Ve-»v  Probate  Law  and  Prac- 
tice. 501,  516-535. 


§  1452.  ADMINISTEATOR  AND  EXECUTOE  TO  POSSESS 
ALL  EEAL  AND  PERSONAL  ESTATE.  The  executor  or  ad- 
ministrator is  entitled  to  the  possession  of  all  the  real  and 
personal  estate  of  the  decedent,  and  to  receive  the  rents  and 
profits  of  the  real  estate  until  the  estate  is  settled  or  until 
delivered  over  by  the  order  of  the  court  to  the  heirs  or  devi- 
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sees;  and  must  keep  in  good  tenantable  repair  all  houses, 
buildings  and  fixtures  thereon  which  are  under  his  control. 
[Not  to  recover  from  heir,  when.]  After  the  expiration  of 
the  time  for  the  presentation  of  claims,  he  is  not  entitled 
to  recover  the  possession  of  any  property  of  the  estate  from 
any  heir,  wlio  has  succeeded  to  the  property  in  his  possession 
or  from  any  devisee,  or  legatee,  to  whom  the  property  has 
been  devised  or  bequeathed,  or  from  the  assignee  of  any  such 
heir,  devisee,  or  legatee,  unless  he  proves  that  the  same  is 
necessary  for  the  payment  of  debts  or  legacies,  or  of  expenses 
of  administration  already  accrued,  or  for  distribution  to  some 
other  heir,  devisee,  or  legatee  entitled  thereto. 

[Heirs  may  sue  to  recover  estate.]  The  heirs  or  devisees 
may  themselves,  or  jointly  with  the  executor  or  administra- 
tor, maintain  an  action  for  the  possession  of  the  real  estate, 
nr  for  the  purpose  of  quieting  title  to  the  same,  against  any 
one  except  the  executor  or  administrator;  but  this  section 
shall  not  be  so  construed  as  requiring  them  so  to  do. 

IH.s<ory:  Knacted  March  11,  1872,  re-enactment  of  §111  I'lu- 
bMte  Act:  amended  April  16,  ISSO.  Code  Amdts.  1S80  (C.  C.  P.  pt.>. 
p.  S.^i;  by  Code  Commission,  Act  March  S,  1901.  Stats,  and  Amdt.s. 
1900-1,  p.  208,  act  held  unconstitutional,  see  history,  S5  ante: 
amended  March  16,  1907.  Stats,  and  Amdts.  1907,  p.  326,  Kerr's 
Stats,  and  Amdts.   1906-7,   p.   496. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  94  pars,  annotatifin. 

Code  Hec-tion. — ^'1  C.  348.  350  (applied):  .^4  C.  121.  122  (con- 
stiu(>d);  57  C.  368,  387,  388  (construed):  .''.7  C.  447.  4ri9  (cited): 
61  C.  r,^!.  600  (cited):  67  C.  325.  329,  7  P.  741  (referred  to):  69 
C.  n,r>.  158,  10  P.  395,  397  (applied):  SO  C.  257,  260.  22  P.  195.  196 
(applied):  81  C.  127,  130,  22  P.  398,  399  (referred  to);  S3  C.  29ii. 
293,  23  P.  300.  301  (applied):  85  C.  155.  167,  24  P.  7:!S.  Tit 
(applied):  91  C.  659,  662,  27  P.  1091.  1092  (referred  to);  27  1". 
651,  655,  32  P.  805  (referred  to);  98  C.  264,  26G,  3:;  1'.  9.-. 
(applied):  100  C.  158,  168,  34  P.  667,  6C8  (referred  to);  105  ('.  173 
1S3,  38  P.  715  (applied):  107  C.  5S7.  591,  40  P.  S10  (referred  to); 
110  C.  19  4.  5(11.  t:;  T'.  971  (applied):  1  Id  < '.  56S.  575.  4  2  P.  10X6 
(applied):  112  C.  387.  399.  41  P.  7:!  1  (r(r(i)-ed  lo):  li:6  C.  4X2. 
4S4,  5S  1*.  908  (referred  to);  131  (.'.  667.  i\'i\.  63  P.  10S0  (con- 
strued); 134  C.  SL',  S3.  66  P.  7  1  (cited);  136  (".  31.  31.  6S  P.  327 
(emi.sdned)  ;  136  C.  (;:!1.  635,  636.  69  P.  42S  (applied);  137  C. 
171',    174.    6!)    P.    !»(;s    (applied);    137   < ".    3.'>l,   355.    70    P.    159    (applied); 
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70  P.  1079,  1080  (what  functions  are  vested  in  executor);  143  C. 
265,  272,  76  P.  1020  (construed):  147  C.  554,  558,  82  P.  202  (con- 
strued); 152  C.  760,  763,  93  P.  1010  (passing'  of  title  to  heirs  is 
subject  to  administration);  2  C.  A.  470,  475,  84  P.  317  (cited  as 
to  testamentary  trustees):  84  F.  63,  65  (the  implication  is  that 
an  lieir  or  devisee  sliall  not  maintain  action  for  possession  of 
real  estate  of  decedent,  or  to  quiet  title  to  same,  against 
executor  or  administrator). 

Probate  Act  §114. — 20  C.  620,  627  (cited):  26  C.  119,  123 
(applied);  29  C.  359,  373  (referred  to):  29  C.  507,  514  (referred 
to);  31  C.  595,  604,  616,  618  (construed);  42  C.  462,  463  (con- 
strued); 57  C.  368,  387,  388  (construed). 

As  to  action  by  heir  to  recover  possession  of  property  before 
distribution  of  estate,  in  probate,  see  23  A.  D.  379. 

As  to  appointment  of  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  §§  1349  et  seq.  and  notes. 

As  to  collection  and  possession  of  assets  of  decedent,  see 
40  L.  33. 

As  to  devise  of  property,  rights,  and  title  of  devisees,  etc.. 
see  Kerr's  Cyc.  C  C.  §§  1317  et  seq.  and  notes. 

As  to  effect  of  conveyance  by  heir  upon  right  to  have  home- 
stead set  apart,  see  Kerr's  Cyc.  C.  C.  P.  §  1465  and  note. 

As  to  effects  of  decedents,  inventory,  appraisement,  and  pos- 
session of  estate,  see  1  Clmreli's  New  Probate  La^v  and  Prao- 
tice,  501,  516-535. 

As  to  execution  and  revocation  of  wills,  see  Kerr's  Cyc.  C.  C. 
§§  1270  et  seq.  and  notes. 

As  to  interest  in  partnership  property  and  settlement  of 
affairs  of  partnersliip,  see  Kerr's  Cyc.  C.  C.  P.  §  1585  and  note. 

As  to  marshaling  of  assets  for  payment  of  debts,  see  Kerr's 
Cyc.  C.  C.  §§  1359  et  seq.  and  notes. 

As  to  necessity  of  administration  in  devolution  of  decedent's 
personalty,  see   15  Ij.   490. 

As  to  powers  and  duties  of  executors  and  administrators  and 
the  management  of  estates,  see  Kerr's  Cyc.  C.  C.  P.  §§1581  et 
seq.   and  notes. 

As  to  recovery  of  property  f  raudulentl\-  disposed  of  by 
deceased,  see  Kerr's  Cyc.  C.  C.  P.  §  1589  and  note. 

As  to  right  of  action  in  executor,  see  post  §  1582. 

As  to  succession  and  rights  of  inheritance,  see  Kerr's  Cyc. 
C.  C.  §§  1383  et  seq.  and  notes. 

§1453.  EXECUTOK  OK  ADMINISTRATOR  TO  DELIVER 
REAL  ESTATE  TO  HEIRS  OR  DEVISEES,  WHEN.  Unless 
it  satisfactorily  appear  to  the  court  that  the  rents,  issues,  and 
profits  of  the  real  estate  for  a  longer  period  are  necessary 
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to  be  received  by  the  executor  or  administrator,  wherewith 
to  pay  the  debts  of  the  decedent,  or  that  it  will  probably  be 
necessary  to  sell  the  real  estate  for  the  payment  of  such 
debts,  the  court,  at  the  end  of  the  time  limited  for  the  pre- 
sentation of  claims  against  the  estate,  must  direct  the  execu- 
tor or  administrator  to  deliver  possession  of  all  the  real 
estate  to  the  heirs  at  law  or  devisees. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Anidts.  1880  (C.  C.  P.  pt.),  p.  85. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  section.— 57  C.  447,  459  (cited):  85  C.  155,  167,  24  P.  738. 
741  (referred  to);  107  C.  587,  594,  40  P.  810  (referred  to);  136  C. 
416,   419.  69  P.  87   (referred  to). 

Probate  .4ct  §114. — 29  C.  351.  372  (referred  to):  29  C.  507.  .ill 
(cited). 

As  to  effects  of  decedents,  inventory,  appraisenn-nt,  and  pos- 
sos.sion  of  estate,  see  1  Clinrcli'H  New  Probate  laiw  Jintl  I'rae- 
tice,  501,  516-535. 

As  to  title  to  rents  of  property  of  deceased,  see  Kerr's  C\c. 
C.  C.  P.  §  1452  and  note  pars.  72,  73. 

§  1454.  SURVIVIAGI  HEIKS  MAY  COLLECT  MO>EY  DE- 
POSITED  IN  BANK.  The  surviving  [1]  husband,  or  wife  of 
any  deceased  person,  or,  if  no  husband  or  wife  is  living,  then 
[2]  the  children  of  such  decedent,  may,  without  procuring 
letters  of  administration,  collect  of  any  bank  any  sum  which 
said  deceased  may  have  left  on  deposit  in  such  bank  at  the 
time  of  his  or  her  death;  provided,  such  deposit  shall  not 
exceed  the  sum  of  five  hundred  dollars.  Any  bank,  upon  re- 
ceiving an  affidavit  stating  [1]  that  said  depositor  is  dead, 
and  [2]  that  afliant  is  the  surviving  husband  or  wife,  as  the 
case  may  be,  or  [3]  stating  that  decedent  left  no  husband  or 
wife,  and  that  affiant  is  or  affiants  are  the  children  of  said 
decedent,  and  [4]  that  the  whole  amount  that  docodcnt  loft  on 
(i<']M)sit  in  any  and  all  lianks  of  deposit  in  this  state  does  not 
exceed  the  sum  of  five  hundred  dollars,  may  pay  to  said  afilaiit 
or  affiants  any  deposit  of  said  decedent,  if  the  same  does  not 
exceed  the  sum  of  five  hundred  dollars,  and  the  receipt  of 
such  affiant  is  sufficient  acquittance  therefor. 

Hiottory:    Enacted    March     16,     1907,    Stats.    ;iiid    Anidls     1907. 
p.   327.   Kerr's  Stats,  and  Anidts.   1906-7,  p.   496. 
Kerr's  C.  C.  P.— 67  1057 
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ARTICLE    II. 

EMBEZZLEMENT  AND  SURRENDER  OF  PROPERTY  OF  THE 

ESTATE. 

S  14  58.      Embezzling'  effects  of  a  decedent. 

§  1459.     Citation  to  persons  suspected  to  have  embezzled  estate, 

etc. 
S1460.     Refusal   to   obey   citation,   penalty. 
§  1461.     Persons  intrusted  with  estate  of  decedent  may  be  cited 

to   account. 

§1458.     EMBEZZLIIVGt    EFECTS    OF    A    DECEDENT.       IE 

any  person  embezzles,  conceals,  smuggles,  or  fraudulently  dis- 
poses of  any  of  the  moneys,  goods,  chattels,  or  effects  of  a 
decedent,  he  Is  chargeable  therewith,  and  liable  to  an  action 
by  the  executor  or  administrator  of  the  estate  for  double  the 
value  of  the  property  so  embezzled,  concealed,  smuggled,  or 
fraudulently  disposed  of,  to  be  recovered  for  the  benefit  of 
the  estate. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  116  Pro- 
bate Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  209,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.   328,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  497. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. — 58  C.  387,  415  (referred  to);  61  C.  151,  154 
(cited);  105  C.  600,  606,^607,  608,  38  P.  965,  29  L.  811  (construed); 
167  U.  S.  175,  176,  42  L.  ed.  126  (dismissed  for  want  of  juris- 
diction). 

Probate  Act  §116. — 29  C.  507.  510,  511,  513  (construed);  105  C. 
600,  607,  608,  38  P.  965,  29  L.  811  (construed);  167  U.  S.  175,  176, 
42  L.  ed.  126    (dismissed  for  want  of  jurisdiction). 

As  to  actions  by  executors,  etc.,  generally,  see  Kerr's  Cyc. 
C.  C.  P.   §  1452  and  note;   §§  1460,  1581   et  seq.  and  notes. 

As  to  embezzlement  of  property  of  estate,  see  1  fluircir.s  Xe%v 
Probate  Iia%v  and  Practice.  536,   542-544. 

§  1459.  CITATION  TO  PERSON  SUSPECTED  TO  HAVE 
EMBEZZLED  ESTATE,  ETC.  If  any  executor,  administrator, 
or  other  person  interested  in  the  estate  of  a  decedent,  com- 
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plains  to  the  superior  court,  or  a  judge  thereof,  on  oath,  that 
any  person  is  suspected  to  have  concealed,  embezzled,  smug- 
gled, or  fraudulently  disposed  of  any  moneys,  goods,  or  chat- 
tels of  the  decedent,  or  has  in  his  possession  or  knowledge 
any  deeds,  conveyances,  bonds,  contracts,  or  other  writings, 
which  contain  evidences  of  or  tend  to  disclose  the  right,  title, 
interest,  or  claim  of  the  decedent  to  any  real  or  personal 
pstate,  or  any  claim  or  demand,  or  any  lost  will,  the  said 
court  or  jnd^e  may  cite  such  person  to  appear  before  such 
court,  and  may  examine  him  on  oath  upon  the  matter  of  such 
complaint.  If  such  person  is  not  in  the  county  where  the 
decedent  died,  or  where  letters  have  been  granted,  he  may 
be  cited  and  examined  either  before  the  superior  court  of 
the  county  where  he  is  found,  or  before  the  superior  court  of 
the  county  where  the  decedent  died,  or  where  letters  have 
been  granted.  But  if  he  appears  and  is  found  innocent,  his 
necessary  expenses  must  be  allowed  him  out  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §117  Pro- 
bate Act:  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  86;  amended  March  16,  1907,  Stats,  and  Arndt."?.  1907.  p.  328, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   497. 

See  Kerr's  Cyc.  O.  C.  P.  for  7  par%.  annotation. 

Code  section. — 58  C.  387.  415  (construed):  61  C.  151,  154 
(referred  to):  71  C.  269.  271,  272,  12  P.  118.  119  (construed):  72 
C.  21,  24,  13  P.  48,  49  (cited):  94  C.  347,  349.  29  P.  869,  870  (con- 
strued): 100  C.  359,  304,  34  P.  820  (referred  to):  105  C.  600.  604. 
607,  608,  38  P.  965,  29  L.  811  (construed),  613,  614,  618  (cited  in 
dis.  op.):  116  C.  443,  451,  48  P.  379  (referred  to):  167  l^.  S.  ITT.. 
176,  42  L.  ed.  126  (dismissed  for  want  of  jurisdiction). 

I>rohiite  .^ot  §117.-105  C.  600,  607.  38  P.  965,  29  I..  811  (con- 
strued), 167  U.  S.  175.  176.  42  K  ed.  126  (dismissed  for  want  of 
jurisdiction). 

As  to  citation  and  issiiaiico  and  service  tliereof,  si-c  Korr's 
Cyc.  C.  C.   P.   §§1707-1711    and   notes. 

As  to  embczx.hMnnit  of  property  of  estiiti',  s.-r  I  ClinrcirM  >«•« 
l'r«>I>ate  IjUyv  iiud  I'rm'tloe,  53fi.    512-.")  N. 

§1460.    REFUSAL  TO  OBEY  CITATION,  PEXALTl.    If  the 

l)erson  so  cited  refuses  to  appear  and  submit  to  an  examina- 
tion, or  to  answer  such  interrogatories  as  may  be  put  to  hira, 
touching   the   matters   of  the   complaint,   the   court   may,   by 
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warrant  for  that  purpose,  commit  him  to  the  county  jail, 
there  to  remain  in  close  custody  until  he  submits  to  the  order 
of  the  court,  or  is  discharged  according  to  law. 

[Coinpelliuar  disclosure  hy  cominitment.]  If,  upon  such 
examination,  it  appears  that  he  has  concealed,  embezzled, 
smuggled,  or  fraudulently  disposed  of  any  moneys,  goods,  or 
chattels  of  the  decedent,  or  that  he  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings  containing  evidences  of  or  tending  to  disclose  the 
right,  title,  interest,  or  claim  of  the  decedent  to  any  real 
or  personal  estate,  claim,  or  demand,  or  any  lost  will  of  the 
decedent,  the  court  may  make  an  order  requiring  such  person 
to  disclose  his  knowledge  thereof  to  the  executor  or  admin- 
istrator, and  may  commit  him  to  the  county  jail,  there  to 
remain  until  the  order  is  complied. with,  or  he  is  discharged 
according  to  law; 

[Interrogatories  and  answers  to  be  in  writing]  and  all  such 
interrogatories  and  answers  must  be  in  writing,  signed  by 
the  party  examined,  and  filed  in  the  court.  In  addition  to  the 
examination  of  the  party,  witnesses  may  be  produced  and 
examined  on  either  side. 

History:  Enacted  March  11,  1872,  founded  on  §  118  Probate 
Act  as  amended  April  30,  1860,  Stats.  1860,  p.  357,  and  Maj'  20, 
1861.  Stats.  1861,  p.  635,  §33;  amended  March  24,  1874,  Code 
Anidts.  1873-4,  p.  360;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  86;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history,  §  5 
ante;  amended  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  328, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   497. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  inectiou. — 58  C.  387,  415  (referred  to);  61  C.  151,  154 
(cited);  71  C.  269,  271,  272,  12  P.  118,  119  (construed);  94  C.  347, 
349,  29  P.  869,  870  (construed):  98  C.  642,  643,  33  P.  756  (referred 
to);  105  C.  600,  604,  605,  607,  608,  38  P.  965,  29  L.  811  (construed), 
613,  614,  618  (cited  in  dis.  op.),  167  U.  S.  175,  176,  42  L.  ed.  126 
(dismissed  for  want  of  jurisdiction). 

Probate  Act  §118. — 105  C.  600,  607,  6U8,  38  P.  965,  29  L.  811 
(construed),  167  U.  S.  175,  176,  42  L.  ed.  126  (dismissed  for  want 
of  jiirisdiction). 

1060 


Cll.IV,at(.lI.]  CITIXC    TO    ACCOl'NT.  SHiil 

As  to  roiitemt)ls,  st-e  Kvrr's  Cye.  C.  C.  P.  §§120!t.  1219  and 
notes. 

As  to  enibezzh'tnent  of  pioperty  of  estate,  set-  I  (  Iiiii-cIi'm  \»-« 
Probato   I,:nv  iiiiil   I'raolloe,  53G,   542-544. 

§  1461.  PERSONS  INTRUSTED  WITH  ESTATE  OF  DE- 
CEDENT MAY  BE  CITED  TO  ACCOUNT.  The  superior  court, 
or  a  judge  thereof,  upon  the  complaint,  on  oath,  of  any  execu- 
tor or  administrator,  may  cite  any  person  who  has  been 
intrusted  with  any  part  of  the  estate  of  the  decedent,  to  appear 
before  such  court,  and  require  liim  to  render  u  full  acouunt, 
on  oath,  of  any  moneys,  goods,  chattels,  bonds,  accounts,  ur 
other  property  or  pai)ers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  adminis- 
trator, and  of  his  proceedings  thereon;  and  if  the  person  so 
cited  refuses  to  appear  and  render  such  account,  the  court 
may  proceed  against  him  as  provided  in  the  preceding  sec- 
tion. 

HiNtory:  Enacted  Marcli  11,  1S72,  re-enactment  of  §119  Pro- 
l.ate  Act;  amended  Apiil   IC.  ISSO,  Code  Amdts.  1880  (C.  C.  P.  pt.). 

p.  87. 

Set'   K<it'.s  Cyc.  C.  C.   P.   foi'   2   par.s.  annotation. 

CcmIo  M'l-tioii. — 58  C.  387.  415  (referred  to):  Gl  C.  151,  154 
deferred  to):  71  C.  2ti9.  271,  272.  12  P.  118.  119  (construed):  lUti 
C.  359.  364,  34  P.  820  (referred  to):  105  C.  (iOO,  606.  608,  38  P. 
;»G."..  29  1-.  Sll  (construed):  116  C.  443,  451,  48  P.  379  (referred 
tui;  I(i5  ('.  ti(i(i,  600,  38  P.  965,  29  I..  811  (construed);  167  IT,  S. 
175.  176.   42   L.  ed.    126   (dismissed  for  want  of  jurisdiction). 

I>roli»U>  Aft  §11«. — 17  C.  168.  170  (referred  to):  57  C.  368.  388 
(referi-ed  to):  1(15  ('.  6(Mt.  607,  3X  P.  965.  29  b.  Sll  (referred  to). 
167  V.  S.  175.  176.  42  L.  .-d.  12(;  (dismissed  for  waul  of  jurisdic- 
tion ). 

As  to  einhe/zlenient  of  proiieit\-  of  estate,  si-e  Kerr's  Cyi'.  ( '.  ( '. 
P.  SS145S,  1459,  1460  and  nol<s;  I  ( 'liiireli'.M  \«'\v  rrolinio  I.jim- 
una   Pr«<-tice.  536,   542-544. 
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CHAPTER    V. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMILY, 
AND  OF  THE  HOMESTEAD. 

Article    I.     Of    the    Provision    for    the    Support    of    the    Family, 
§§  1464-1470. 
IL      Of    the    Homestead,    §§1474-1486. 


ARTICLE    I. 
OF   THE   PROVISION   FOR   THE   SUPPORT   OF   THE    FAMILY. 

§  1464.  Widow  and  minor  children  may  remain  in  decedent's 
house,  etc. 

§  1465.  All  property  exempt  from  execution  to  be  set  apart  for 
use  of  family. 

§  1465a.  Petition  to  set  aside  exempt  property.  Notice  of  hear- 
ing,  how    served    and    when. 

§  1466.     May  make  extra  allowance. 

§  1467.     Payment   of  allowance. 

§  1468.  Property  set  apart,  how  apportioned  between  widow 
and   children. 

§  1469.  Administration  when  estate  does  not  exceed  fifteen  hun- 
dred dollars. 

§  1470.  When  all  property  other  than  homestead  to  go  to  chil- 
dren. 

§  1464.    WIDOW  AND  MINOR  CHILDREN  MAT  REMAIN 

IN  DECEDENT'S  HOUSE,  ETC.  When  a  person  dies  leaving 
a  widow  or  minor  children,  the  widow  or  children,  until  let- 
ters are  granted  and  the  inventory  is  returned,  are  entitled 
to  remain  in  possession  of  the  homestead,  of  all  the  wearing 
apparel  of  the  family,  and  of  all  the  household  furniture  of 
the  decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  superior  court,  or  a 
judge  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  120  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  87;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p  210,  act  held  unconstitutional,  see  history,  §  5  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  10  pars.  aiinotati>)n. 

Code  section. — 83  C.  322,  325,  23  P.  379,  380  (applied);  100  C. 
1.58,  170,  34  P.  667  (referred  to);  100  C.  593,  598,  33  P.  341  (con- 
strued); 106  C.  427,  430,  432,  39  P.  805  (referred  to);  (C.  Aug.  29. 
1895),  41  P.  700  (referred  to);  117  C.  509,  512,  49  P.  463  (con- 
.strued);  119  C.  131,  137,  51  P.  44  (applied);  131  C.  1,  4.  63  P. 
81,  668  (referred  to):  140  C.  141,  152,  73  P.  820  (referred  to);  152 
C.  274,  276.  92  P.  643   (not  unconstitutional  for  want  of  not  ice  i. 

I'roltatc  Act      120. — 29  C.  507,   513    (construed). 
As  to  family  allowance,  see  1   C'lmrrli'.s  \e\v   rrcilnUo   l,:l^^    jiiid 
rraotice,  546,   563-587. 

§1465.  ALL  PKOPEKTl  EXEMPT  FROM  EXECUTION 
TO  BE  SET  APAKT  FOR  USE  OF  FAMILY.  Upon  the  re- 
turn of  the  inventory,  or  at  any  subsequent  time  during  the 
administration,  the  court  may  on  petition  therefor,  set  apart 
for  the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
his  or  her  death,  to  the  minor  children  of  the  decedent,  all 
the  property  exempt  from  execution,  including  the  homestead 
selected,  designated,  and  recorded;  provided  such  homestead 
was  selected  from  the  common  property,  or  from  the  separate 
property,  of  the  persons  selecting  or  joining  in  the  selection 
of  the  same.  If  none  has  been  selected,  designated,  and  re- 
corded, or  in  case  the  homestead  was  selected  by  the  survivor 
nut  of  the  separate  property  of  the  decedent,  the  decedent  not 
having  joined  therein,  the  court  must  select,  designate  and 
set  apart,  and  cause  to  be  recorded,  a  homestead  for  the  use 
of  the  surviving  husband  or  wife  and  the  minor  children;  or 
if  there  be  no  surviving  husband  or  wife,  then  for  the  use  of 
the  minor  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonging  to 
the  decedent. 

IMstory:  Knacted  March  11,  1872,  substantial  re-enactment 
>'(  §121  Probate  Act  as  amended  May  20,  1861,  Stats.  1861.  p. 
»;:•.(;,  S34:  April  2,  1866,  stats.  1865-6,  p.  851.  SI;  March  16,  1868, 
Stats.  1807-8.  p.  172,  §1:  March  26,  1870,  Stats.  1869-70.  p.  400, 
SI:  amended  April  16.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.    87;    by    Code    Commission,    Act    March    8,    1901,    Stats,    and 
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Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history, 
S5  ante;  amended  March  20,  1909,  Stats,  and  Amdts.  1909,  ch. 
369. 

See  Kerr's  Cyc.  C.  C.  P.  for  1.50  pars,  annotation. 

Code  section. — 47  C.  79,  80  (applied);  50  C.  .539,  541,  542  (con- 
strued); 50  C.  544,  545,  546  (construed);  53  C.  715,  719  (applied); 
54  C.  223,  227  (referred  to);  57  C.  437,  443  (applied);  63  C.  36,  37 
(applied);  65  C.  84,  86,  87,  3  P.  96  (applied);  69  C.  244,  245,  10  P. 
412,  413  (referred  to);  69  C.  458,  460,  10  P.  671,  672  (applied);  72 
C.  591,  594,  597,  15  P,  769,  770,  771  (construed);  73  C.  583,  587, 
15,  P.  287,  289  (cited);  73  C.  590,  591,  15  P.  290,  291  (cited);  74  C. 
614,  616,  16  P.  509  (referred  to);  75  C.  379,  381,  17  P.  434,  435 
(referred  to):  76  C.  229,  18  P.  261,  262  (referred  to);  77  C.  642, 
644,  20  P.  150,  151  (applied);  78  C.  470,  476,  21  P.  116,  118 
(applied);  78  C.  483,  484,  21  P.  182  (setting-  apart  premises  pre- 
viously used  for  business  purposes);  80  C- 71,  72,  22  P.  79  (con- 
struction of  section  as  amended  in  1880);  SO  C.  208,  210,  13  A.  S. 
116,  22  P.  141.  142  (construed);  81  C.  240,  244,  22  P.  655,  657 
(referred  to);  81  C.  579,  580,  581,  583,  22  P.  888  (construed);  82  C. 
7,  9,  22  P.  938,  939  (applied);  85  C.  71,  73,  75,  24  P.  594.  595 
(referred  to);  86  C.  151,  153,  154,  24  P.  850,  851  (construed);  93 
C.  614,  619,  29  P.  235,  236  (applied);  94  C.  334,  337,  339,  340,  29 
P.  714  (construed);  96  C.  433,  438,  31  P.  358  (applied);  98  C.  472, 
480,  33  P.  484  (referred  to);  99  C.  449,  450,  34  P.  77  (applied): 
100  C.  322,  324,  325,  38  A.  S.  296,  34  P.  722  (construed):  100  C. 
593,  597,  604,  35  P.  341  (applied);  (C.  March  29,  1894),  36  P.  389 
(construed);  104  C.  94,  100,  37  P.  894  (applied);  106  C.  427,  430, 
39  P.  805  (referred  to);  108  C.  463,  467,  38  P.  628,  41  P.  485  (con- 
strued); 108  C.  627,  655,  41  P.  772  (applied);  109  C.  523,  526,  42 
P.   155    (referred  to);    114  C.   73,  84,   45   P.    1023    (applied);    117  C. 

352,  354,  49  P.  211  (referred  to);  117  C.  509,  512,  49  P.  463 
(referred    to);    120    C.    421,    427,    52    P.    708    (referred    to):    121    C. 

353,  354,  53  P.  906  (applied):  121  C.  647,  653,  654,  54  P.  254 
(applied);  122  C.  329,  330,  54  P.  1109  (referred  to);  122  C.  434, 
437,  438,  440,  55  P.  158  (applied):  123  C.  399.  401,  55  P.  1055  (con- 
strued); 128  C.  380,  383,  387,  57  P.  569  (referred  to),  60  P.  965 
(construed);  128  C.  672,  673,  61  P.  381  (construed):  131  C.  1,  4. 
63  P.  81,  668  (applied);  134  C.  96,  98,  66  P.  70  (referred  to):  139 
C.  71,  72,  72  P.  632  (cited);  139  C.  149,  150,  72  P.  909  (cited);  140 
C.  141,  152,  73  P.  820  (cited);  144  C.  144.  147,  77  P.  885  (applied): 
145  C.  42,  45,  78  P.  467  (applied):  145  C.  236,  238,  78  P.  643  (con- 
strued); 145  C  400,  402.  78  P.  869  (construed):  145  C.  777,  778, 
781,  79  P.  534  (construed);  150  C.  425,  88  P.  1090  (motion  for  new 
trial  not  proper  procedure  after  order  of  family  allowance):  152 
C.  274,  276,  92  P.  643  (not  unconstitutional  for  want  of  notice): 
2  C.  A.  338,  339,  83  P.  814  (construed  with  other  sections):  2  C.  A. 
360.  362,  84  P.  354   (construed). 
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I'roluitt-  Af<  §  i::i. — 29  C.  101.  lu:5  (apiilifil)  ;  35  O.  310,  312,  313. 
314,  315  (construed);  35  C.  320,  324  (construed):  37  C.  176.  181 
(construed);  43  C.  640,  642  (qpnstrued);  45  C.  696.  698  (con- 
strued); 50  C.  539,  541    (construed). 

As  to  appointment  of  attorney  for  minors,  or  alisent  heirs, 
devisees,  legatees,  or  creditors  on  application  (d  set  apart 
liomestead,  see  post  §  1718. 

As  to  effect  of  renting  rooms  on  homestead  character  of 
Ijroperty,  see  12  L.   477. 

As  to  effect  of  use  of  portion  of  building  for  l)iisiness  pur- 
poses upon  liomestead  character  of  property,  see  12  1^.  477. 

As  to  encumbrances  on,  and  claims  secured  by,  homesteads,  see 
Kerr's  Cyc.  C.  C.  P,  §  1475  and  note. 

As  to  entry  of  orders  and  decrees,  see  Kerr's  Cyc.  C  C.  P. 
§  1  704  and  note. 

As  to  family  alh)\van(.-e,  sec  I  (  linreir.s  >«■«  I'n.liiile  l.!i\%  ami 
I'ractlee,  5  46,   563-587. 

As  to  homesteads  in  general,  see  Kerr's  Cyc,  C.  C.  §§  1237  t-t 
seq.  and  notes. 

As  to  mode  of  selection  of  homestead,  see  Kerr's  Cyc.  C.  C. 
S§  1262  et  seq.  and  notes. 

As  to  new  trials  and  appeals  in  probate  matters,  see  Kerr's 
Cyc.  C.  C.  P.  §  1714  and  part  II  of  this  code. 

As  to  property  exempt  from  execution,  see  Kerr's  Cyc.  C.  C.  P. 
§  690  and  note. 

As  to  recording  decree  setting  apart  liomestead,  see  Kerr's 
Cyc.  C.  C.  P.   §§  1486,  1706,   1719  and  notes. 

As  to  recording  order  setting  apart  homestead,  see  post  §  l7o6. 

As  to  rules  of  practice  generally  in  probate  matters,  see 
Kerr's  Cyc.  C.  C.  P.   I  1713.  and  part   II  of  this  code. 

As  to  sale  of  homestead  when  exceeding  five  thousand  dollars 
in  value,  see  Kerr's  Cyc.  C.  C.  P.  §  1476  and  note. 

As  to  vesting  of  title  in  homestead,  see  Kerr's  CJ\'c.  ('.  C.  P. 
§§  1468-1475  and  notes. 

As  to  whiit  pri>i)i-r(\-  ni;i>-  1m-  siib.1.-cl  |..  |i,,ni.'<i.;i(l.  s.-.-  '(i  A.  1  >. 
344-353. 


§  146.ja.  PETITION  TO  SET  ASIDE  EXEMPT  PROPERTY. 
NOTICE  OF  HEARING,  HOW  SERVED  AND  WHEN.  When 
the  petition  mentioned  in  the  preceding  section  is  filed  tlie 
clerk  of  the  court  must  set  the  petition  for  hearing  bj'  the 
court  and  give  notice  thereof  by  causing  notices  to  be  posted 
in  at  least  three  public  places  in  the  county,  one  of  which 
must  be  at  the  place  where  the  court  is  held,  containing  the 
name  of  the  decedent,  the  name  of  the  petitioner,  the  nature  of 
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the  application  and  tlie  time  at  which  the  same  will  be  heard. 
Such  notice  must  be  given  at  least  ten  days  before  the  hear- 
ing, and  a  copy  thereof  must*  be  mailed  at  least  ten  days 
before  the  day  appointed  for  the  hearing  to  the  executor  or 
administrator,  if  he  be  not  the  petitioner,  and  to  any  person 
named  as  co-executor  or  co-administrator  not  petitioning, 
addressed  to  them  at  their  places  of  residence,  if  known,  and 
if  not  known,  then  to  the  county  seat  of  the  county  where  the 
proceedings  are  pending.  Proof  of  such  posting  and  mailing 
must  be  made  at  the  hearing. 

History:  Enacted  March  20,  1909,  Stats,  and  Amdts.  1909, 
ch.  368. 

§  1466.  MAT  MAKE  EXTEA  ALLOWANCE.  If  the  property 
set  apart  is  insufficient  for  the  support  of  the  widow  and 
children,  or  either,  the  court  or  a  judge  thereof  must  take  such 
reasonable  allowance  out  of  the  estate  as  shall  be  necessary 
for  the  maintenance  of  the  family,  according  to  their  circum- 
stances, during  the  progress  of  the  settlement  of  the  estate, 
which,  in  ease  of  an  insolvent  estate,  must  not  be  longer  than 
one  year  after  granting  letters  testamentary  or  of  adminis- 
tration. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  122  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  636,  §35; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  87; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts  1900-1, 
p.  210,  act  held  unconstitutional,  see  history,  §  5  ante;  amended 
March  23,  1907,  Stats,  and  Amdts.  1907,  p.  933,  Kerr's  Stats,  and 
Amdts.    1906-7,  p.   498. 

See  Kerr's  Cyc.  C.  C.  P.  for  45  pars,  annotation. 

Corte  section. — 57  C.  447.  459  (cited):  60  C.  648,  649,  650 
(applied);  67  C.  349,  350,  7  P.  733  (referred  to):  73  C.  583,  587, 
588,  589,  15  P.  287,  288,  289,  290  (construed);  77  G.  642,  644,  20  P. 
150,  151  (applied);  93  C.  614,  619,  29  P.  235,  236  (referred  to):  96 
C.  433,  438,  31  P.  35*  (construed):  100  C.  158,  170,  34  P.  667 
(referred  to);  100  C.  322,  325,  38  A.  S.  296,  34  P.  722  (construed); 
100  C.  593,  602,  603,  605,  35  P.  341  (construed);  106  C.  427,  430. 
432,  39  P.  805  (cited);,  108  C.  463,  467,  38  P.  628,  41  P.  485 
(applied);  41  P.  700  (referred  to);  42  P.  237  (referred  to);  114 
C.  73,  79,  45  P.  1023  (referred  to):  117  C.  509,  512,  49  P.  463  (con- 
strued);   122  C.  434,   438,   440,   55  P.   158    (referred   to);   128  C.   380, 
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383.  57  P.  569,  60  P.  965  (referred  to):  131  C.  1.  4,  63  P.  81,  668 
(referred  to);  131  C.  291,  292,  63  P.  469  (applied);  145  C.  559,  560, 
70  1'.  428  (referred  to);  150  C.  425,  80  P.  1090  (motion  for  new 
trial  not  proper  procedure  after  order  of  family  allowance); 
152  C.  274,  276,  92  P.  643  (not  unconstitutional  for  want  of 
notice). 

Probate  Aot  §  122.— 73  C.  588. 

A.s  to  family  allowance,  see  1  Cliiircir.s  ,\t'\\  I'rolinic  I. aw  ami 
rraotlce,  546,  503. 

As  to  meaning  of  the  lorn\  •"family."  see  6  I...  Si:!;  7  L.  747:  " 
W.  &  P.  2673. 

As  to  right  of  non-resident  widow  to  stalutor\-  allowance,  see 
21   I..   241. 


§  1467.  PAYMENT  OF  ALLOWA>'CE.  Any  allowance  made 
by  the  court  or  judge,  in  accordance  with  the  provisions  of 
this  article,  must  be  paid  in  preference  to  all  other  charges, 
except  funeral  charges  and  expenses  of  administration;  and 
any  such  allowance,  whenever  made,  may,  in  the  discretion  of 
the  court  or  judge,  take  effect  from  the  death  of  the  decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  123  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  636,  §36; 
April  4,  1864,  Stats.   1863-4,  p.  370,  §  11. 

See  Kerr's  Cyc.  C.  C.  P.   for  1  (»  iiars.  annotation. 

Code  Neetlon. — 52  C.  568.  577  (cited):  57  C.  447,  459  (citeil).  7:; 
C.  583,  15  P.  287,  288  (cited):  41  P.  700  (referred  to);  152  C.  274, 
276.  92  P.  643  (not  unconstitutional  for  want  of  notice);  2  C.  A. 
338.  3."9.  83  P.  814    (construed  with  otlier  sections). 

l>rol>ntc   Aet   §  l-'3. — 29  C.   359.   372    (ref-.rred   to). 

As  to  family  allowancf.  see  1  Clinrrli'N  \im\  l*r<»!>nl«'  l.tiw  nml 
I'rjiotlce,  546,  563-587. 

§  1468.  PROPERTY  SET  APAKT,  HOW  APPORTIONED 
BETWEEN  WIDOW  .VND  rilILDRE\.  When  property,  other 
than  the  homestead  selected  and  recorded  during  the  lifetime 
of  the  decedent,  is  set  apart  to  the  use  of  the  family,  in  ac- 
cordance with  the  i)rovisions  of  this  chapter,  such  property, 
if  the  decedent  left  a  surviving  spouse  and  no  minor  child, 
is  the  pro])erty  of  such  spouse.  If  llio  drccdoiit  left  also  a 
minor  cliil«l  or  children,  the  one  half  of  such  property  belongs 
to  the  surviving  spouse,  and  the  remainder  to  the  child,  or 
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in  equal  shares  to  the  children,  if  there  are  more  than  one. 
If  there  is  no  surYiYing  spouse,  the  whole  belongs  to  the  minor 
child  or  children.  If  the  property  set  apart  is  a  homestead, 
selected  from  the  separate  property  of  the  decedent,  the  court 
can  set  it  apart  only  for  a  limited  period,  to  be  designated  in 
the  order,  and,  subject  to  such  homestead  right,  the  property 
remains  subject  to  administration. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  125  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  361; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  87;  February 
19,  1881,  Stats,  and  Amdts.  1881,  p.  8:  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconsti- 
tutional, see  history,  §  5  ante:  amended  March  23,  1907,  Stats, 
and  Amdts.   1907,  p.  934,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  498. 

See  Kerr's  Cyc.  C.  C.  P.  for  40  pars,  annotation. 

Corte  section. — .50  C.  539,  542  (construed);  65  C.  84.  87,  3  P.  96. 
98  (construed);  73  C.  590.  593,  594,  15  P.  290.  292  (construed): 
74  C.  614.  617.  16  P.  509  (referred  to):  80  C.  71.  73,  22  P.  79 
(referred  to);  81  C.  579,  580.  22  P.  888  (construed);  82  C.  7.  10, 
22  P.  938,  939  (applied);  86  C.  151,  153.  154.  24  P.  850,  851  (con- 
strued): 92  C.  370,  371  (construed  with  §1265  C.  C.  and  §1474 
C.  C.  P. — miscited  as  §1168),  28  P.  570.  571  (correct  citation): 
93  C.  288.  293.  294,  28  P.  1046,  1047.  1048  (construed);  94  C.  334, 
337.  338.  339.  340,  29  P.  714  (construed);  96  C.  433.  438,  31  P.  358 
(referred  to):  34  P.  90  (referred  to);  100  C.  158.  170,  34  P.  667 
(applied);  35  P.  141  (construed);  104  C.  94,  100,  36  P.  389,  37  P. 
894  (construed);  108  C.  627,  653,  49  A.  S.  97,  41  P.  772  (construed); 
114  C.  73.  79,  87,  45  P.  1023  (applied):  120  C.  421,  427.  428,  52  P. 
708  (construed);  121  C.  267,  268.  53  P.  800  (construed);  121  C. 
647.  655,  54  P.  254  (construed);  128  C.  672,  673,  61  P.  381  "(con- 
strued): 139  C.  71,  72.  72  P.  632  (cited):  139  C.  149.  150,  151.  72 
P.  909  (construed);  141  C.  646.  647,  648,  75  P.  301  (applied);  144 
C.  144,  146,  77  P.  885  (applied);  144  C.  650,  654,  79  P.  381  (con- 
strued): 145  C.  236,  240.  78  P.  643  (referred  to):  152  C.  274.  276, 
92  P.  643  (not  unconstitutional  for  want  of  notice);  2  C.  A.  338, 
339,  83  P.  814   (construed  with  other  sections). 

Probate  Act  §125. — 29  C.  101,  104  referred  to):  29  C.  359,  372 
(referred  to);  35  C.  320,  323,  324  (cited);  43  C.  640,  642,  643 
(cited). 

As  to  devolution  of  title  to  homestead,  see  Kerr's  Cyc.  C.  C.  P. 
§  1465  and  note  par.  32. 

As  to  family  allowance,  see  1  Cimreh's  Xew  Probate  Law  and 
Practice,  546,  563-587. 
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As  to  rights  of  children  in  liomestead,  see  56  L.   R.  A.  33. 

As  to  succession  to  liomestead,  see  Kerr's  Cyc.  C.  C.  5  1265  and 
Kerr's  Cyc.  C.  C.  P.  §  1474  and  note. 

As  to  vesting  of  title  to  homestead  set  apart  from  .'Jeparat'- 
liroperty  of  deceased  prior  to  amendment  of  ISKl  to  §  14fi5,  .see 
Kerr's  Cyc.  C.  C.  P.  §  1465  and  note  par.  US. 

That  question  of  title  will  not  be  determined  on  application 
for  order  setting  apart  homestead,  see  Kerr's  Cyc.  C.  C.  P.  5  1465 
and  note  pars.   126-128. 


§1469.  ADMINISTRATION  >VHEN  ESTATE  DOES  >0T 
EXCEED  FIFTEEN  IIL>DRED  DOLLARS.  If,  upon  the  re- 
turn of  the  inventory  of  the  estate  of  a  deceased  person,  it 
shall  appear  therefrom  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  fifteen  hundred  dollars,  and  if 
there  be  a  widow  or  minor  children  of  the  deceased,  the  court, 
or  a  judge  thereof,  shall,  by  order,  require  all  persons  inter- 
ested to  appear  on  a  day  fixed,  to  show  cause  why  the  whole 
of  said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Notice  tlioreof  shall  be  given 
and  proceedings  had  in  the  same  manner  as  provided  in  sec- 
tions one  thousand  six  hundred  and  thirty-three,  one  thou- 
sand six  hundred  and  thirty-five,  and  one  thousand  six  hun- 
dred and  thirty-eight  of  this  code.  If.  upon  the  hearing,  the 
court  finds  that  the  value  of  the  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  it  shall,  by  decree  for  that 
purpose,  assign  to  the  ividow  of  the  deceased,  if  there  be  a 
widow,  if  no  widow,  then  to  the  minor  children  of  the  deceased, 
if  there  be  minor  children,  the  whole  of  the  estate,  subject  to 
whatever  mortgages,  liens,  or  encumbrance.s  there  may  be 
upon  said  estate  at  the  time  of  the  death  of  the  deceased,  after 
the  payment  of  the  expenses  of  the  last  illness  of  the  deceased, 
funeral  charges,  and  expenses  of  administration,  and  the  title 
thereof  shall  rest  absolutely  in  such  widow  or  minor  children, 
subject  to  whatever  niorteraeres,  liens,  or  enciinibrances  there 
may  be  upon  said  estate  at  the  time  of  tlio  death  of  the 
deceased,  and  there  must  be  no  further  proceedings  in  the 
administration,  unless  further  estate  be  discovered. 
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History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
S  126   Probate  Act  as  amended  May   20,   1861,  Stats.   1861,   p.   636, 

5  37:  amended  February  15,  1876,  Code  Amdts.  1875-6,  p.  102;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  88;  February  16, 
1897,  Stats,  and  Amdts.   1897,  p.   7. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars.  ann!)tation. 

Code  section. — 57  C.  447,  459  (cited):  63  C.  402,  404  (construed  i  : 
64  C.  250.  251,  30  P.  812  (construed):  100  C.  158,  170,  34  P.  667 
(referred  to):  116  C.  575,  580,  581,  48  P.  709  (referred  to):  118  C 
72,  50  P.  29  (applied);  123  C.  466.  467.  56  P.  97  (applied);  126  C. 
576,  577,  578,  59  P.  27  (construed):  127  C.  332,  334,  335,  59  P.  774 
(construed);  127  C.  427,  429,  59  P.  770,  771  (construed):  133  C. 
524,  528,  65  P.  1034  (applied);  139  C.  71,  72,  72  P.  632  (cited);  143 
C.  522,  523,  77  P.  481  (applied):  145  C.  236,  240,  78  P.  643  (referred 
to):   2  C.   A.  338,  339,  83  P.   814    (construed   with   other  sections): 

6  C.  A.   197,   200,  91  P.   759   (cited). 
Probate  Act  §  12G. — 29  C.  359,  372. 

As  to  act  to  authorize  husband  or  wife,  or  next  of  kin  of 
deceased  person,  to  collect  and  receive  of  any  savings  bank  an\- 
deposit  in  said  bank  when  the  same  does  not  exceed  the  sum  of 
$300,  see  Hen.  G.  L.  p.   440. 

As  to  family  allowance,  see  1  Cluirch's  >e^v  Probate  T,mv  ami 
Practice.  546,   563-587. 

As  to  sales  of  property  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1516  et  seq.  and  notes. 

§  1170.    IVHEK   ALL   PKOPEKTY    OTHER   THAN    HOxME- 

STEAD  TO  GO  TO  CHILDREN.  If  the  widow  has  a  mainte- 
nance derived  from  her  own  property  ec[ual  to  the  portion  set 
apart  to  her  by  the  preceding  sections  of  this  article,  the 
whole  property  so  set  apart,  other  than  the  homestead,  must 
go  to  the  minor  children. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  127  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  88;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  211,  act  held  unconstitutional,  see  history,  §  5  ante. 
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ARTICLE    II. 
OP  THE  HOMESTEAD. 

§  1474.     llig-lit.s   of   .survivor   to   lioinestead. 

§1475.  Selected  and  recorded  homestead  set  off  to  person  en- 
titled. 

S  1476.  Appraisers  to  carve  out  of  the  original,  exceeding  five 
thousand  dollars  in  value,  a  homestead,  and  report 
the   same. 

S  1477.  Report  Of  tlie  appraisers.  Majority  and  minoiity,  wliicli 
may  be   confirmed. 

§  1478.  Day  to  be  set  for  confirming  or  rejecting  tlie  report  of 
tlie  appraisers.     Appeal. 

S  1479.  If  report  rejected,  other  appraisers  appointed.  [Re- 
pealed.] 

Sl'lSO.  Instead  of  dividing  homestead,  who  may  take  a  deed 
tliereof   at   appraised    value.      [Repealed.] 

S  1481.  If  no  homestead  is  selected  and  recorded  prior  to  deatli 
of  decedent,  one  may  be  petitfoned  for.      [Repealed.] 

§  14S2.  Court  to  direct  partition  suit  in  superior  court,  when. 
Proceedings  thereon.     [Repealed.] 

§  14^;^  If  property  is  common  or  separate,  court  to  cause  ap- 
praisement and  admeasurement  to  be  made.  [Re- 
pealed.] 

§  14S4.  New  appraisement,  when  ordered.  Instead  of  deeding 
property  at  appraised  value,  public  sale  to  be  ordered, 
when.     [Repealed.] 

§148.").  Costs,  to  whom  chargeable.  Persons  succeeding  to 
rights  of  homestead  owners  liave  all  their  powers 
and    rights. 

§]48fi.     Certified    copies    of   certain    orders    to    be   recorded. 

§  1474.     KIGHTS  OF  SUKVIVOR  TO  IIOMKSTEAD.    If  the 

homestead  selected  by  the  husband  aud  wife,  or  either  of 
them,  during  their  coverture,  and  recorded  while  both  were 
living,  was  selected  from  the  community  property,  or  from  the 
separate  property  of  the  person  selecting  or  joining  in  the 
selection  of  the  same,  it  vests,  ou  the  death  of  the  husband 
or  wife,  absolutely  in  the  survivor.  If  the  homestead  was 
selected  from  the  separate  property  of  either  the  husband  or 
the  wife,  without  his  or  her  consent,  it  vests,  on  the  death 
of  the  i)ersou  from  whose  property  it  was  selected,  in  his  or 
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her  heirs,  subject  to  the  power  of  the  superior  court  to 
assign  it  for  a  limited  period  to  the  family  of  the  decedent. 
In  eitlier  case  it  is  not  subject  to  the  payment  of  any  debt 
or  liability  contracted  by  or  existing  against  the  husband 
and  wife,  or  either  of  them,  previous  to  or  at  the  time  of 
the  death  of  such  husband  or  wife,  except  as  provided  in  the 
Civil  Code. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  362;  April  16,  1880,  Code  Amdts.  1880 
fC.  C.  P.  pt.),  p.  88;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional,  see 
liistory,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  46  pars,  annotation. 

50  C.  539,  543  (applied);  52  C.  294,  297,  298  (construed);  76  C. 
639,  641,  18  P.  805  (applied);  79  C.  7,  11,  21  P.  375,  376  (referred 
to);  80  C.  208,  209,  13  A.  S.  116,  22  P.  141,  142  (referred  to);  81 
C.  240,  243,  22  P.  655,  657  (cited);  81  C.  579,  580,  22  P.  888 
(referred  to);  82  C.  7,  10,  22  P.  938,  939  (applied);  83  C.  440,  442, 
23  P.  376,  377  (cited);  85  C.  619,  621,  24  P.  1071  (referred  to); 
86  C.  151,  153,  24  P.  850,  851  (cited);  92  C.  370,  371,  372,  28  P.  570. 
571  (construed);  94  C.  334,  339,  29  P.  714  (referred  to);  95  C.  397, 
403,  406,  407,  30  P.  568  (applied);  100  C.  322,  324,  34  P.  722  (con- 
strued); 102  C.  338,  341,  342,  36  P.  655  (referred  to);  108  C.  627, 
654,  49  A.  S.  97,  41  P.  772  (construed);  113  C.  26,  31,  45  P.  15  (con- 
strued); 117  C.  407,  409,  49  P.  574  (referred  to);  118  C.  299,  300, 
50  P.  649  (applied);  119  C.  663,  666,  51  P.  1078  (cited);  121  C.  647, 
653,  654,  54  P.  254  (construed  with  §  1265  C.  C.  and  §  1465  C.  C.  P. 
— homestead  for  limited  period);  132  C.  609,  611,  613,  64  P.  995, 
996  (construed);  71  P.  802,  803  (effect  of  transfer  to  wife);  139 
C.  71,  72,  72  P.  632  (cited);  139  C.  149,  151,  72  P.  909  (construed): 
142  C.  471,  474,  76  P.  35  (applied);  144  C.  615,  619.  78  P.  24 
(applied);  144  C.  650,  653,  655,  79  P.  381  (construed);  146  C.  105, 
107,  79  P.  855  (applied);  146  C.  426,  431,  80  P.  620  (applied);  1  C. 
A.  467,  470,  82  P.  635  (cited);  4  C.  A.  581,  583,  88  P.  608  (vesting 
of  homestead  upon  death  of  either  spouse) ;  6  C.  A.  774,  778,  779, 
93  P.  295  (construed  with  §  1265  C.  C. — amendment  of  §  1474  is 
latest  expression  of  legislative  will — vesting  of  homestead  in 
survivor);  7  C.  A.  199,  201,  202,  93  P.  1047,  1048  (construed  with 
other  sections — what  provision  of  C.  C.  must  be  read  into  sec- 
tion— liability  of  excess  over  $5000  for  debts). 

As  to  abandonment  of  homestead,  see  102  A.  S.  388-412. 

As  to  abandonment  of  homestead  by  attem.pt  to  secure  other 
homestead,  and  by  grant,  see  Kerr's  Cyc.  C.  C.  P.  |  1475  and  note 
pars.  2,  3. 
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As  to  appraisein<-nt  of  liomestfad  aiul  salo  tliereof  under  exe- 
cution if  found  to  be  of  value  more  than  tlie  statutory  exemp- 
tion, see  Kerr's  Cyc.  C.  C.  §§  1'24't  et  seq.  and  notes. 

As  to  devolution  and  vesting  of  title  to  homesti-ad  sot  apart 
In-  court  ill  prol.atc  see  Kerr's  Cyc.  C.  C.  P.  SS1465,  1 4);.S  and 
notes. 

As  to  disposition  of  life  estate  on  owner's  death,  sei-  Kerr's 
Cyc.  C.  C.  P.  i  1723  and  note. 

As  to  effect  of  conveyance  or  encumbrance  of  homestead  l>y 
one  only  of  the  spouses,  see  95  A.  S.  &09. 

As  to  exemption  of  homestead  from  forced  sale,  and  exceptions 
lo  rule,  see  Kerr's  Cyc.  C.  C.   S§  1240.    1241   and   notes. 

As  to  homesteads,  ante-mortem  and  probate,  see  I  Cliiiroir.s 
Vow  i'robalo  Law  and  I'ractioe,  .588,  594-64.'). 

As  to  homesteads  in  general,  see  Kerr's  Cyc.  C.  C.  §§  1227  et 
seq.  and  notes. 

As  to  lim.itation  of  value  in  setting-  apart  probate  homestead, 
see  Kerr's  Cyc.  C.  C.  P.   §  1465  and  note. 

As  to  remainder  after  setting  apart  homestead  for  limited 
Ijeriod  being  asset  of  estate,  subject  to  administration  and  pay- 
ment of  debts,  see  Kerr's  Cyc.  C.  C.  P.  §  1468  and  note. 

As  to  section  being  limitation  upon  power  of  testamentary 
disposition,  see  Kerr's  Cyc.  C.  C.  P.  §  1468  and  note. 

As  to  selection  of  homestead,  see  Kerr's  Cyc.  C.  C.  §§  1238.  1239. 
1262-1264  and  notes. 

As  to  setting  apart  of  homestead  b.\'  court  sitting  in  probate. 
see  Kerr's  Cyc.  C.  C.  P.   §  1465  and  note. 

As  to  succession  to  selected  and  recorded  homestead,  .see 
Kerr's  Cyc.  C.  C.  §  1265  and  note. 

As  to  vesting  of  title  to  homestead  set  ajjart  by  order  of  i-oiirt. 
see  Kerr's  Cyc.  C.  C.  P.  §§  1465,   1468  and  notes. 

As  to  what  property  may  be  impressed  with  homestead  char- 
acter, see  70  A.  D.  3  4  4-353. 

As  to  widow  and  minor  cliildren  being  entitled  to  remain  in 
possession  of  homestead  until  tiling  of  inventory,  see  Kerr's  C.vc. 
C.  C.  P.  §  146  4  and  note. 


§1475.  SELECTED  AND  RECORDED  HO.ITESTEAD  SET 
OFF  TO  PERSON  ENTITLED.  If  the  homestead  selected 
and  recorded  prior  to  the  death  of  the  decedent  be  returned 
in  the  inventory  appraised  at  not  exceeding  five  thousand 
dollars  in  value,  or  was  previously  appraised  as  provided  in 
the  Civil  Code,  and  such  appraised  value  did  not  exceed  that 
sum,  the  superior  court  must,  by  order,  set  it  ofT  to  the 
persons  in  whom  title  is  vested  by  the  preceding  section. 
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[Subsisting  liens  to  be  paid  by  solvent  estate.]  If  there 
1)6  subsisting  liens  or  encumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the  claims  so 
secured  must  be  paid  out  of  such  funds.  If  the  funds  of  the 
estate  be  not  sufficient  for  that  purpose,  the  claims  so 
secured  shall  be  paid  proportionately  with  other  claims  al- 
lowed, and  the  liens  or  encumbrances  on  the  homestead  shall 
only  be  enforced  against  the  homestead  for  any  deficiency 
remaining  after  such  payment. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  362;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  88;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional,  see 
liistory,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  31  pars,  annotation. 

54  C.  223,  228  (cited);  62  C.  20,  26  (construed);  15  P.  123,  124, 
125  (construed);  64  C.  77,  78,  28  P.  59,  60  (referred  to);  65  C.  84, 
86,  87,  3  P.  96,  98  (applied);  72  C.  544,  547,  14  P.  204,  205  (referred 
to);  79  C.  7,  10,  11,  21  P.  375,  376  (applied);  80  C.  208,  209,  13 
A.  S.  116,  22  P.  141,  142  (cited);  81  C.  579,  580,  22  P.  888  (referred 
to);  83  C.  440,  442,  443,  444,  23  P.  376,  377  (construed):  86  C.  119. 
122,  21  A.  S.  26,  24  P.  852,  853  (applied);  86  C.  348,  350,  24  P. 
1024  (applied);  99  C.  503,  507,  508,  34  P.  219  (applied);  106  C. 
202,  204,  39  P.  531  (construed);  109  C.  63,  67,  68,  69,  41  P.  817 
(construed);  109  C.  427,  428,  429,  42  P.  447  (construed);  112  C. 
260,  266,  44  P.  572  (construed);  121  C.  647,  653,  54  P.  254  (con- 
strued); 127  C.  275,  277,  59  P.  776  (applied);  132  C.  421,  428,  64  P. 
705  (referred  to);  136  G.  525,  527,  69  P.  225  (applied);  142  C.  471, 
476,  76  P.  35  (applied);  144  C.  659,  664,  79  P.  379  (construed); 
146  C.  105,  107,  79  P.  855  (referred  to);  149  C.  316,  318,  321,  323, 
86  P.  706  (applied):  1  C.  A.  467,  470,  82  P.  635  (referred  to);  4 
C.  A.  626,  629,  630,  88  P.  730    (limits  exception  in  §1500  when). 

As  to  abandonment  of  homestead,  see  Kerr's  Cyc.  C.  C.  §§  1243, 
1244   and   notes. 

As  to  claims  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §§  1490  et  sef|. 
and  notes. 

As  to  encumbrance  or  conveyance  of  homestead,  see  Kerr's 
Cyc.  C.  C.   §  1242  and  note. 

As  to  foreclosure  suit  where  recourse  against  all  property 
other  than  the  security  is  waived,  see  Kerr's  Cyc.  C.  C.  P.  §  1500 
and  note. 
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As  to  homesteads,  anteniortem  and  probate,  see  1  (Inirc-irN 
.\ew  Probate  Law  anrt  Praetlco,  588,  594-645. 

As  to  presentation  of  claim  secured  l)y  mortgage,  etc.,  in  gen- 
eral, see  post  §  1497. 

That  inventory  and  apprai.semeiit  must  include  Immestead,  see 
ante  §  1443. 


S  1476.  APPIUISERS  TO  CARVE  OUT  OF  THE  ORIGI- 
i\AL,  EXCEEDING  FIVE  THOUSAND  DOLLARS  IN  VALUE, 
A  HOMESTEAD,  AND  REPORT  THE  SAME.  If  the  home- 
stead, as  selected  and  recorded,  be  returned  in  the  inventory 
appraised  at  more  than  five  thousand  dollars,  the  appraisers 
must,  before  they  make  their  return,  ascertain  and  appraise 
the  value  of  the  homestead  at  the  time  the  same  was  selected, 
and  if  such  value  exceeded  five  tlioasand  doHars,  or  if  the 
homestead  was  appraised  as  provided  iu  the  Civil  Code,  and 
such  appraised  value  exceeded  that  sum,  the  appraisers  must 
determine  whether  the  premises  can  be  divided  without  ma- 
terial injury,  and  if  they  find  that  they  can  be  thus  divided, 
they  must  admeasure  and  set  apart  to  the  parties  entitled 
thereto  such  portion  of  the  premises,  including  the  dwelling- 
house,  as  will  amount  in  value  to  the  sum  of  five  thousand 
dollars,  and  make  report  thereof,  giving  the  metes,  bounds, 
and  full  description  of  the  portion  set  apart  as  a  homestead. 
If  the  appraisers  find  that  the  premises  exceeded  in  value,  at 
the  time  of  their  selection,  the  sum  of  five  thousand  dollars, 
and  that  they  cannot  be  divided  without  material  injury,  they 
must  report  such  finding,  and  thereafter  the  court  may  make 
;in  order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto. 

HiMtory:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  363;  by  Code  Commission,  Act  March  8. 
190],  Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional, 
see  history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C  P.  for  12   pars,  annotation. 

72  C.  591,  594,  15  P.  769  (applied):  73  C.  590,  594.  15  P.  290.  292 
(referred  to);  76  C.  639,  641,  644,  18  P.  805.  806  (applied);  81  C. 
579,  580,  583,  22  P.  888  (construed):  122  C.  329,  331,  54  P.  1109 
(applied):  144  C.  659,  662.  66  1.  79  P.  379  (referred  to);  1  P.  A. 
467,  470,  82  P.  635   (referred  to). 
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As  to  appointment  of  appraisers  and  inventory  and  appraise- 
ment in  g-eneral,  see  Kerr's  Cyc.  C.  C.  P.  §§  1443  et  seq.  and  notes. 

As  to  consideration  and  effect  of  value  of  the  property  upon 
question  of  setting  apart  liomestead,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1465,  1474  and  notes. 

As  to  homesteads,  antemorteni  and  probate,  «(■.<■  I  <'luir<'li";< 
New  Probate  L.aiv  ami  Practice,   5S8.    594-645. 

As  to  revaluation  or  reassignment  of  homestead  for  appre- 
ciation or  depreciation  of  value,  see  44  L.  400. 

As  to  what  property  may  be  set  apart  as  homestead,  see  Kerr's 
Cyc.  C.  C.  P.  §  1465  and  note. 

§  1477.  REPORT  OF  THE  APPRAISERS.  MAJORITY 
AND  MINORITY,  WHICH  MAY  BE  CONFIRMED.     Any  two 

of  the  appraisers  concurring  may  discharge  the  duties  im- 
uosed  upon  the  three,  and  make  the  report.  A  dissenting 
report  may  be  made  by  the  third  appraiser.  The  report  must 
state  fnlly  the  acts  of  the  appraisers.  Both  reports  may  be 
heard  and  considered  by  the  court  in  determining  a  confirma- 
tion or  rejection  of  the  majority  report,  but  the  minority  re- 
port must  in  no  case  be  confirmed. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  act 
held  unconstitutiori^l,   see  history,   §  5  ante. 

144  C.  659.  662,  79  P.  379  (referred  to):  1  C.  A.  467.  470,  82  P. 
635   (referred  to). 

As  to  homesteads,  anteinortem  and  probate,  see  1  C'liurcli'.s 
.\e>v  Probate  Tja^v  and  Practice,  588,  594-645. 

§  1178.  DAY  TO  BE  SET  FOR  CONFIRMING  OR  REJECT- 
ING  THE  REPORT  OF  THE  APPRAISERS.  APPEAL.  When 
the  report  of  the  appraisers  is  filed,  the  court  must  set  a 
day  for  hearing  any  objections  thereto,  from  any  one  inter- 
ested in  the  estate.  Notice  of  the  hearing  must  be  given  for 
such  time,  and  in  such  manner,  as  the  court  may  direct.  If 
the  court  be  satisfied  tliat  the  report  is  correct,  it  must  be 
confirmed,  otherwise  rejected.  In  case  the  report  is  rejected, 
the  court  may  appoint  new  appraisers  to  examine  and  report 
upon  the  homestead,  and  similar  proceedings  may  be  had 
for  the  confirmation  or  rejection  of  their  report,  as  upon  the 
first  report. 
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History:  Enacted  March  11,  1872;  amended  Marcli  24,  1874, 
Code  Amdts.  1873-4,  p.  363;  by  Code  Commission,  Act  Marcli  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  212,  act  held  unconstitutional, 
see   history,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

144  C.  659,  662,  79  P.  379  (referred  to):  1  C.  A.  467.  47(i,  171.  S2 
P.  635    (referred  to). 

As  to  homesteads,  antcmortem  and  probate,  sec  I  ('lniroir» 
>e\v  Probate   I,n\v  ami  I'ractife,  .^88.   .")fM-64."). 


§  U79.    IF    REPORT    REJECTED,    OTHER    APPR.VISERS 

APPOINTED.     [Repealed.] 

History:  Enacted  March  11,  1872;  repealed  ISIarch  24,  1874, 
Code  Amdts.   1873-4,  p.   364. 

144  C.  659,  662,  79  P.  379  (referred  to):  1  C.  A.  467.  170.  Si>  V. 
635    (referred    to). 

As  to  homesteads,  antomortem  and  in'()l)ate.  see  l  ('liiir<'liN 
No^v  I'robatc  Law  and  I*ra«'tice,  588,   594-645. 

As  to  homesteads — Setting'  apart  where  none  selected. — See 
Iverr'N  Rieiiiiisil   Siiiipleiiient    1001),   §  1479,   note. 

§  1480.  INSTEAD  OF  DIVIDING  HOMESTEAD,  ^VHO 
.>IAT  TAKE   A   DEED  THEREOF   AT   APPRAISED    VALIE. 

[Repealed.] 

HLstory:  Enacted  March  11,  1872:  repealed  .Marcli  2  1.  1874, 
Code    Amdts.    1873-4,    p.    364. 

99  C.  449.  451,  34  P.  .77  (referred  to);  144  C.  6.^9.  662.  7'J  P.  :{7:t 
(referred  to);    1   C.  A.  467,  470,   82  P.  635    (referred   to). 

As  t  ri  homesteads,  antemortem  and  jirobate.  see  1  ( 'lnir«"l«'.'» 
.\CMV    i'rohate   I-aw  and   Practice,  588.   594-645. 

S  1481.  IF  \0  H03IESTEAD  IS  SELECTED  AND  RE- 
CORDED PRIOR  TO  DE.\TH  OF  DECEDENT,  ONE  WAY  BE 
PETITIONED  FOR.     [Repealed.] 

HiNtory:  Enacted  March  11,  1872:  repealed  Marcli  24.  1874, 
Code  Amdts.   1873-4,   p.   364. 

47  C.  79,  80  (cited);  72  C.  591,  596,  15  P.  769  (referred  to):  144 
C.  659,  662.  79  P.  379  (referred  to):  1  C.  A.  467,  470.  82  P.  6.15 
(referred  to). 

As  to  homesteads,  antemortf-m  and  jirobate,  see  I  Cbiircli's 
Mew  Probote  I-aw  nod  Practice.  588,  594-645. 
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S  1482.  COURT  TO  DIRECT  PARTITION  SUIT  IN  SU- 
PERIOR COURT,  WHEN.  PROCEEDINGS  THEREON.  [Re- 
pealed.] 

History:  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.   1873-4,   p.   364. 

114  C.  659,  662,  79  P.  379  (referred  to):  1  C.  A.  167.  470.  S2  P. 
635   (referred  to). 

As  to  homestead.s,  antenifirtem  and  prohate,  see  1  C'lmrfliVs 
New  Probate  Law  and  Praetioe,  588.   591-615. 

S  1483.  IF  PROPERTY  IS  C0M3I0N  OR  SEPARATE,  COURT 
TO  CAUSE  APPRAISEMENT  AND  ADMEASUREMENT  TO 
BE  MADE.     [Repealed.] 

History:  Enacted  Marcli  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.   1873-4,   p.   364. 

Ill  C.  659.  662,  79  P.  379  (referred  to):  1  C.  A.  467.  470.  S2  P. 
635   (referred  to). 

As  to  homesteads,  antemortem  and  probate,  see  1  Cluiroh's 
New  Probate  Law  ami  Praetiee,  588,    594-645. 


§  1484.  NEW  APPRAISEMENT,  WHEN  ORDERED,  IN- 
STEAD  OF  DEEDING  PROPERTY  AT  APPRAISED  VALUE, 
PUBLIC  SALE  TO  BE  ORDERED,  WHEN.     [Repealed.] 

History:  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code   Amdts.    1873-4,   p.    364. 

99  C.  419,  451,  31  P.  77  (referred  to);  144  C.  659,  662,  79  P.  379 
(referred  to);  1  C.  A.  467,  470,  82  P.  635    (referred  to). 

As  to  homesteads,  antemortem  and  probate,  see  1  Churcli's 
New  Probate  Law  ami  Practice,  588,  591-645. 

§  1485.  COSTS,  TO  WHOM  CHARGEABLE.  PERSONS 
SUCCEEDING  TO  RIGHTS  OF  HOMESTEAD  OWNERS 
HAVE  ALL  THEIR  POWERS  AND  RIGHTS.  The  costs  of  all 
proceedings  in  the  superior  court  provided  for  in  this  chap- 
ter, must  be  paid  by  the  estate  as  expenses  of  administration. 
Persons  succeeding'  by  piirclisise  or  otherwise  to  the  interests, 
rights,  and  title  of  successors  to  homesteads,  or  to  the  right 
to  have  homesteads   set  apart  to  them,  as  in  this  chapter 
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provided,  have  all   the   rishts  and  benefits  conferred  by   law 
on  the  persons  whose  interests  and  rights  they  acquire. 

History:  Rnacterl  Marcli  11,  1872;  amended  April  16,  1880, 
Code  Anidt.'!.  1880  (C.  C.  P.  pt.),  p.  89;  repealed  by  Code  Commis- 
sion, Act  March  8.  1901,  Stats,  and  Anidts.  1900-1,  p.  214,  act 
lield  unconstitutional,  .see  liistory,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

57  C.  437,  443,  444  (construed);  100  C.  158,  166,  34  P.  667 
(referred  to):  (C.  Dec.  30,  1893),  35  P.  141  (construed);  113  C.  2i;. 
31,  .')4  A.  S.  321  (applied — miscited  as  §1435).  45  P.  15  (correct 
citation);  132  C.  609,  612,  613,  64  P.  995  (construed);  144  C.  659. 
662,  79  P.  379  (construed);  1  C.  A.  407,  470,  82  P.  635  (referred 
to). 

As  to  conveyance  of  homestead  in  general,  see  65  A.  D.  482. 

As  to  devolution  of  title  to  homestead  and  rights  of  surviving 
spouse  and  minor  children,  see  Kerr's  Cyc.  C.  C.  P.  S§  1465.  1468. 
1474  and  notes. 

As  to  exemption  of  liomestead  anil  extension  of  the  right  to 
devisees  and  grantees,  see  Kerr's  Cyc.  C.  C.  P.  5  147  4  and  note 
pars.  21,  22. 

As  to  liomesteads,  anteniortem  and  probate,  see  I  <liiir<-ir.«i 
New  Probate  Law  and  Practice,  588.   594-645. 

As  to  title  of  grantee  of  survivor  to  homestead,  see  Kerr's  Cyc. 
C.   C.   P.   §  1474   and   note  par.   23. 

§  1486.  CERTIFIED  COPIES  OF  CERTAIN  ORDERS  TO 
BE  RECORDED.  A  certified  copy  of  every  final  order  made 
in  pursuance  of  this  article,  by  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  In  the 
office  of  the  recorder  of  the  county  where  the  homestead 
property  is  situated. 

Hi.story:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,   see  history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

144  C.  659,  062,  79  P.  379  (referred  to);  1  C.  A.  407.  470,  S2  P. 
035   (referred  to). 

As  to  homesteads,  anteinortem  and  probate,  see  I  <  liiircliN 
.\ew  Probate   I,aw  and  Practice,  588,  594-645. 

As  to  rccdiHling  decree  relative  to  liomestead.  see  i)osl   §  1719. 
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CHAPTER    VI. 

OF   CI.AIMS   AGAINST    THE    ESTATE. 

§  1490.     Notice  to  creditors. 

§  1491.     Time   expressed   in    the    notice. 

§  1492.     Copy  and  proof  of  notice  to  be  filed  and  order  made. 

§149.3.     Time   within    wliich    claims    against    an    estate    must   be 

presented. 
§  1494.     Claims  to  be  sworn  to,  and  wiien  allowed,  to  bear  same 

interest  as  judgments. 
§  1495.     Superior  judge   may   present   claim,   and   action   tliereon. 
S  1496.     Allowance  and  rejection   of   claims. 
§  1497.     Approved  claims   or  copies   to   be   filed.     Claims   secured 

by   liens   may   be   described.      Lost   claims. 
S  1498.     Rejected  claims  to  be  sued  for  within  three  months. 
§  1499.     Claims    barred    by    statute    of    limitations.      When    and 

whom  judge  may  examine. 
§  1500.     Claims   must  be   presented   before   suit. 
§  1501.     Time    of   limitation. 

§  1502.     Claims  in  action   pending  at  time   of  decease. 
§  1503.     Allowance  of  claim  in   part. 
§  1504.     Effect  of  judgment  against  executor. 
S  1505.     Execution    not    to    issue    after    death.      If    one    is    levied 

the   property   may    be   sold. 
§  1506.     What  judgment  is  not  a  lien  on  real  property  of  estate. 
§  1507.     May    refer   doubtful    claims.      Effect   of   referee's   allow- 
ance  or   rejection. 
§  1508.     Trial   by    referee,   how   confirmed   and   its    effect. 
§  1509.     Liability   of   executor,   etc.,   for   costs. 
§  1510.     Claims    of   executor,    etc.,   against   estate. 
§1.511.     Executor  neglecting  to   give  notice  to  creditors,  to   be 

removed. 
§  1512.     Executor  to   return   statement  of  claims. 
§1513.     Payment    of    interest-bearing   claims. 
§  1514.     Manner  of  closing  estates  wlien   claims  are  unpaid  and 

claimant   cannot  be   found. 

§  1490.  :?fOTICE  TO  CREDITORS.  Every  executor  or  ad- 
ministrator must,  immediately  after  his  appointment,  cause  to 
be  published  in  some  newspaper  of  the  county,  if  there  be 
one,  if  not,  then  in  such  newspaper  as  may  be  designated  by 
the  court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  persons  having  claims  against  him  to  exhibit  them,  with 
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the  necessary  vouchers,  to  the  executor  or  administrator,  at 
the  place  of  his  residence  or  business,  to  be  specified  in  the 
notice.  Such  notice  must  be  published  as  often  as  the 
judge,  or  court  shall  direct,  but  not  less  than  once  a  week 
for  four  weeks. 

[Additional  notice.]  The  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.  In  case  such 
executor  or  administrator  resigns,  or  is  removed,  before  the 
time  expressed  in  the  notice,  his  successor  must  give  notice 
only  for  the  unexpired  time  allowed  for  such  presentation. 

History:  Enacted  March  11,  1872,  §128  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861.  p.  636,  S  38;  amended  by 
Code  Commission,  Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.   214,  act  held  unconstitutional,   see  historj',   §5  ante. 

See  Kerr's  Cye.  C.  C.  P.  for  12  pars,  annotation. 

Code  .section. — .'')1  C.  21.5,  217  (erroneously  cited  as  §497):  TiO 
C.  37.  43  (applied):  67  C.  637,  639,  8  P.  497,  498  (referred  to); 
79  C.  7,  12,  21  P.  375,  376  (construed);  88  C.  30,  33,  25  P.  1064 
(applied);  105  C.  666,  668,  39  P.  36  (construed);  111  C.  457,  458. 
II  P.  161  (referred  to):  111  C.  541,  542,  44  P.  232  (construed): 
lin  ('.  MT.  450,  51  P.  693  (referred  to);  127  C.  152,  153.  59  P. 
384  (construed);  147  C.  108,  110,  81  P.  313  (applied);  152  C.  760. 
764,  93  P.  1010  (referred  to);  102  F.  423,  426,  429  (construed  with 
S  1510  and  other  sections). 

l*rol»ute  Act  §  i:iS. — 21  C.  24.  31  (cited):  38  C.  85,  S7  (applied): 
.55   C.    574,    582    (cited). 

As  to  claims  against  estates,  see  I  Cliiirt'ir.s  \i'\%  rrulmto  I.jmv 
and  Praftioc,   666,    693-788. 

As  to  niannei'  of  i)nhliea  t  ion ,  si'e  Kerr"s  C.\'c-.  ('.  (\  I'.  §  1705 
and    note. 

As  to  property  of  decedent  Iieing  chargeable  with  payment  of 
his  debts  and  marshaling  of  assets  for  that  pui-pose,  see  Keri-'s 
Cyc.  C.  C.   §  1358  et  seq.  and  notes. 

As  to  recovery  by  creditor  on  bond  of  execnlor  or  ailiniiii.'i- 
trator   when    he    has    f.iileil    Id    give    notice    to   creditors,    see    jiost 

§  icr.d. 

.\s    til    rcniiis'al    ol'   exi'dilnr    fur    r.iihirr    lo   gi\i'    mil  jr.     (   i    r  i-i  r| 
ilurs.   s.'c    Keri'.s   ("ve.   < '.    ( '.    I',    li  I  .M  1    an<l    imt.'. 


S  14{)1.     TIIIK    EXrKESSEI)   IN    TIIK    >()TI('K.     The   lime 
expressed   in   the   notice   must  be    ten    months   after   its   first 

lOSl 


§§  1492,  1493  CODE  OF  ClVlI.  PROCEDURK.         [Pt.III.Tit.XI. 

publication  when  the  estate  exceeds  in  value  the  sum  of  ten 
thousand  dollars,  and  four  months  when  it  does  not. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  214,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annnlation. 

Code  section. — 59  C.  37,  43  (referred  to);  77  C.  184,  187,  19  P. 
278,  280  (referred  to);  88  C.  30,  32,  25  P.  1064  (referred  to);  105 
C.  666,  668,  39  P.  36  (construed);  111  C.  457,  458,  44  P.  161  (con- 
strued): 112  C.  75,  81,  44  P.  469  (referred  to):  n9  C.  447,  451, 
51  P.  693   (referred  to);  147  C.  108,  110,  81  P.  313   (referred  to). 

Practice  Act  §  11'9. — 38  C.  85,  87   (referred  to). 

As  to  claims  against  estates,  see  1  Cluircli's  A'ew  Probate  Law 
and    Practice,    666,    693-788. 

As  to  order  for  publication  of  notice  and  fixing  time  thereof, 
see  Kerr's  Cyc.  C.  C.   P.   §  1490  and  note. 

§  1492.  COPY  AND  PEOOF  OF  NOTICE  TO  BE  FILED 
AND  ORDER  MADE.  After  the  notice  is  given,  as  required 
by  the  preceding  section,  a  copy  thereof,  with  the  affidavit 
of  due  publication,  or  of  publication  and  posting,  must  be 
filed,  and  upon  such  affidavit  or  other  testimony  to  the  sat- 
isfaction of  the  court,  an  order  or  decree  showing  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes  and  recorded,  must 
be  made  by  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  129  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  637;  amended 
I)y  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.   215,  act  held  unconstitutional,   see  history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Ill  C.  541,  543.  44  P.  232  (applied):  147  C.  108,  110,  81  P.  313 
(referred  to). 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  5§  -'(Hn, 
2011  and  notes. 

As  to  claims  against  estates,  see  t  Clmrch's  Xeiv  l*roI»ate  Law 
and   Practice,   666,    693-788. 

S  1493.  TI3IE  WITHI>  WHKH  CLAIMS  AGAINST  AN 
ESTATE  MUST  BE  PRESENTED.  All  claims  arising  upon 
contracts,  whether  the  same  be  due,  not  due,  or  contingent, 
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must  be  presented  within  the  time  limited  in  the  notice,  and 
any  claim  not  so  presented  is  barred  forever;  provided,  how- 
ever, that  when  it  is  made  to  appear  by  the  affidavit  of  the 
claimant,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  the  claimant  had  no  notice  as  provided  in  this  chapter, 
by  reason  of  being  out  of  the  state,  it  may  be  presented  at 
any  time  before  a  decree  of  distribution  is  entered. 

History:  Enacted  Marcli  11,  1872,  substantial  re-enactment 
of  §  130  Probate  Act  as  amended  February  7,  1860,  Stats.  1860. 
1).  17,  §1;  amended  March  24,  1874,  Code  Amdts.  1873-4.  p.  364; 
April   K.,   1880,  Code  Amdts.   1880   (C.  C.  P.  pt.),  p.   89. 

See  Kerr's  Cyc.  C.  C.  P.  for  73  pars,  annotation. 

Co«le  Net-tluu. — 52  C.  232,  235  (applied):  53  C.  84,  85  (cit.Hl) : 
55  a.  574,  584  (cited);  56  C.  297,  299,  300,  302,  304  (construed  and 
applied);  59  C.  37,  43  (referred  to):  66  C.  530,  531.  6  P.  390  (ap- 
I)lied);  9  P.  940,  941  (construed  with  reference  to  surviving 
I>artner);  72  C.  17,  18,  12  P.  226,  870  (referred  to):  77  C.  184. 
187,  19  P.  278,  280  (referred  to):  79  C.  7,  10.  21  P.  375,  376  (re- 
tCrn  (1  to);  85  C.  436,  443,  25  P.  22,  23  (construed);  86  C.  433. 
Nil.  in,  25  P.  7.  9  (applied);  90  C.  393.  395,  27  P.  302,  303 
(referred  to);  92  C.  433,  435,  28  P.  486,  487  (referred  to):  95  C. 
160,  167,  168,  169.  27  P.  160,  161,  162,  30  P.  196  (applied);  95 
C.  435,  437.  438.  30  P.  583  (applied);  96  C.  467.  469.  470.  474.  476. 
31  P.  554,  555.  556,  557  (construed):  99  C.  503.  506,  507,  34  P. 
219  (referred  to):  35  P.  763  (referred  to):  106  C.  202.  204.  39  P. 
r,31  (referred  to);  109  C.  63,  66,  41  P.  817  (referred  to);  109  C.  417. 
125,  42  P.  139  (referred  to);  110  C.  79,  83,  42  P.  466,  467  (applied); 
112  C.  75,  84  (erroneously  cited  for  §1498).  44  P.  469,  471  (cor- 
rect citation):  115  C.  460.  464,  47  P.  363  (applied):  116  C.  660, 
664,  48  P.  800  (referred  to);  1  1 9  C.  65,  66,  51  P.  12  (construed): 
124  C.  568,  574,  57  P.  561  (applied):  127  C.  588,  592.  60  P.  45 
(applied);  128  C.  388,  392,  60  P.  967  (referred  to):  132  C.  148. 
152,  64  P.  262  (referred  to);  135  C.  350.  fi7  P.  329  (referred  to): 
142  C.  593,  594,  76  P.  503  (construed):  150  C.  106,  107.  88  P.  280 
I  referred  to  as  to  non-i)resentation  of  claim  upon  efintingent 
liability);  3  C.  A.  548.  551,  86  P.  842  (construed  and  applied  when 
Ijayment  on  mortgage  of  decedent  li.nl  been  maiie  by  ht-ir  before 
appointment  of  administrator):  3  (".  .\.  Til.  716,  7  17,  S6  P.  1108 
(interest  in,  or  lien  upon  real  properly  is  not  a  claim  against 
estate  of  decedent):  6  C.  A.  686,  689,  92  P.  1035,  1036  (not  appli- 
cable  to   claim    of  TTnited    States). 

l>rol>a<e  Ae«  S1»«.— IS  C.  422.  427.  430  ( construe.l )  :  24  (\  490. 
497,  498,  501  (construed):  34  C.  258,  264  (ajiplied):  38  C.  S5.  ST 
(applied);   42   C.   493,    497,   506    (referred    to);    43   O.    492.    494    (ap- 
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plied):  47,  C.  433,  43G  (referred  to);  46  C.  222.  232  (referred  to): 
9()  C.  467,  469,  470,  476,  31  P.  554  (construed  with  respect  t  )  c^m- 
tingent  claims);   142  C.   471,  475,  76   P.   35    (referred   to). 

As  to  claims  against  estates,  see  1  C'liurch's  Xe«'  I'robaU"  I-a  iv 
jiud    Practice,    G6G,   693-788. 

As  to  accounting'  by  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.  P.   §  1622   at  seq.  and  notes. 

As  to  appointment  of  attorney  to  represent  creditors  in  cer- 
tain proceeding's,  see  post  §  1718. 

As  to  claims  against  estates,  see  1  <'liiirch'.<4  New  Trobatc  !-a« 
and  Practice,  666,  693-788. 

As  to  contingency  of  claim  as  affetting  limitation  uf  time  for 
its   presentation,  see   58   L.   82. 

As  to  executor  forbidden  to  i)urcliase  claim  against  estate,  see 
Kerr's  Cyc.  C.  C.  P.  §  1617  and  note. 

As  to  executors  or  administrators  to  ijroduce  and  file  vouch- 
ers, see  Kerr's  Cyc.  C.  C.  P.  §§  1631,   1632  and  notes. 

As  to  executor  to  exhibit  statement  of  claims  piesented,  see 
Kerr's  Cyc.  C.  C.  P.  §  1622  and  note. 

As  to  narning  person  executor  not  discliarging  him  from  just 
claim  due  deceased,  see  Kerr's  Cyc.  C.  C.  P.  §  1447  and  note. 

As  to  necessity  of  presentation  of  mortgage  or  other  lien  on 
homestead  as  claim  against  estate,  see  ante  §  1475. 

As  to  payment  of  debts  of  estate  and  order  thereof,  see  Kerr's 
Cyc.  C.  C.  P.   §  1643  et  seq.  and  notes. 

As  to  presentation  of  claim  as  prereciuisite  to  commencement 
of  action  against  estate,  and  construction  and  application  of 
this  section  in  tliat  connection,  see  Kerr's  Cyc.  C.  C.  P.  §1500 
and  note. 

As  to  presentation  of  claim  evidenced  by  bill,  note.  etc..  or 
secured  by  lien  or  mortgage,  see  Kerr's  Cyc.  C.  C.  P.  5  1497  and 
note;  see  also  3  C.  A.  548,  551,  86  P.  842. 

As  to  presentation  of  claim  in  action  pending  at  deatli  of 
deceased,  see  Kerr's  Cyc.  C.  C.  P.  §  1502  and   note. 

As  to  ■what  contracts  survive  and  must  be  cari-ied  out  by 
executor,  see   59  C.  37,   44,   45. 

As  to  wliat  is  claim  against  an  estate,  see  96  C.  467,  471,  31 
P.  554,  where  authorities  are  collected  and  reviewed. 

As  to  when  executor  is  personally  liable  for  debts,  see  post 
§  1612. 

§1494.  CLAIMS  TO  BE  SWORN  TO,  AND  WHEN  AL- 
LOWED,    TO    BEAR    SAME    INTEREST    AS    JUDGMENTS. 

Every  claim  whicli  is  due,  when  presented  to  the  executor  or 
administrator,  must  be  supported  by  the  affidavit  of  the 
claimant,  or  some  one  in  his  behalf,  that  the  amount  is  justly 
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due,  that  no  i)ayments  have  been  made  thereon  which  are 
not  credited,  and  that  there  are  no  offsets  to  the  same,  to  the 
knowledge  of  the  affiant.  If  the  claim  be  not  due  when  pre- 
sented, or  be  contingent,  the  particulars  of  such  claim  must 
be  stated.  When  the  affidavit  is  made  by  a  person  other  than 
the  claimant,  he  must  set  forth  in  the  affidavit  the  reason 
why  it  is  not  made  by  the  claimant.  The  oath  may  be  taken 
l)efore  any  officer  authorized  to  administer  oaths.  The  execu- 
tor or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  insolvent,  no  greater  rate  of  interest  shall  be  al- 
lowed upon  any  claim  after  the  first  publication  of  notice  to 
creditors  than  is  allowed  on  judgments  obtained  in  the  su- 
perior court. 

HitHtory:  Enacted  March  11,  1872,  re-enactment  of  §131  Pro- 
hate  Act  as  amended  February  7,  1860,  Stats.  1860,  p.  17.  §2; 
May  20,  1861.  Stats.  1861,  p.  637,  §40;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  365;  April  16.  1880  Code  Amdts.  1880  (C. 
C.  P.  pt.),  p.  89:  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  215,  act  held  unconstitutional,  see  lilstory, 
§  5   ante. 

See  Kerr's  Cfc.  C.  C.   F.  lOr  3(»  pais,  aiinotalioii. 

Coile  sectitm. — 52  C.  568.  577  (referred  to);  55  C.  .".74.  579 
(cited):  56  C.  297,  301,  302,  304  (referred  to);  56  C.  464.  465  (ap- 
I.lied):  58  C.  348.  353  (cited);  67  C.  637.  642,  8  P.  497.  50ii 
(applied);  (C.  Feb.  19,  1886),  9  P.  940,  942  (applied):  72  C.  17. 
IS.  12  P.  226,  870  (referred  to);  86  C.  348.  350,  24  P.  1024  (con- 
strued); 91  C.  603.  605,  27  P.  937  (applied);  92  C.  433,  435,  28  P. 
186.  487  (cited);  95  C.  160,  167.  27  P.  160,  30  P.  196  (referred  to): 
iit)  C.  467.  47(^.  471.  31  P.  554.  555  (construed^;  103  C.  153.  155. 
37  P.  144  (applied);  (C.  .July  7,  1898),  53  P.  792  (referred  to); 
126  C.  454,  455,  456,  58  P.  857  (applied):  127  C.  58.  59,  60.  59  I'.  197 
(construed);  127  C.  114,  116,  59  P.  290  (applied);  133  C.  409.  410. 
411,  65  P.  951  (construed);  134  C.  26,  29,  66  P.  24  (applied): 
135  C.  350,  352,  67  P.  329  (applied):  146  C.  196,  200.  79  P.  875 
(applied);  5  C.  A.  80,  81.  89  P.  875,  876  (affidavit  on  belialf  of 
claimant  is  insufficient  wlien);  6  C.  A.  197,  201.  91  P.  759  (re- 
ferred to):  102  F.  423,  426.  429  (construed  with  other  sections — 
presentatit)n  of  claim  where  one  of  two  or  more  executors  Is 
a    creditor). 

l>rol>iiU'  .\fl  S  i:M.— 9  C.  616,  636  (lit.-dt;  18  C.  422.  427.  430 
(referred  to);  21  C.  24,  31  (construed);  22  C.  95.  99  (construe<l » : 
27  C.   350,   354.   355,   357    (construed);   42  C   174.    178   (api>lled ) :    13 
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C.  492,  494  (referred  to);  46  C.  154,  160  (applied);  55  C.  574,  579 
(referred  to  as  to  presentation  of  claim);  56  C.  297,  301.  302 
(construed):   96  C.  467,   470,  471,   :!1    P.   554    (cons^tiMird ). 

As  to  affidavits  in   g-pneral,  see   post  S§  2009   et  s(M|. 

As  to  elaiin  on  mortgage  or  lien,  sei-  Ker)-"s  C.v<'.  i).  C.  I'.  S  15"0 
and   note. 

As  to  claim  paid  without  affida\it  and  allowance,  when  al- 
lowed executor,  see  Kerr's  Cyc.  C.  C.  P.  §  1632  and  note. 

As  to  claims  against  estates,  see  1  Chiiroli's  Xew  Prol>:i*e  1,aw 
niul   Praotice,   666,   693-788. 

As  to  officers  competent  to  adniiiii.'^ti  r  <ialliS.  sci'  K'lrs  ("ye. 
C.  C,  P.   §  2093  et  seq.  and  notes. 

§  1495.  SUPERIOR  JUDGE  MAY  PRESENT  CLAIM,  AND 
ACTION  THEREON.  Any  judge  of  a  superior  court  may  pre- 
sent a  claim  against  the  estate  of  a  decedent  for  allowance  to 
the  executor  or  administrator  thereof,  and  if  the  executor  or 
administrator  allows  the  claim,  he  must  in  writing  designate 
some  other  judge  of  the  superior  court  of  the  same  or  an 
adjoining  county,  who,  upon  the  presentation  of  such  claim  to 
him,  is  vested  with  power  to  allow  or  reject  it,  and  the  judge 
presenting  stich  claim,  in  case  of  its  rejection  by  the  executor 
or  administrator,  or  by  such  jtidge  as  shall  have  acted  upon 
it,  has  the  same  right  to  sue  in  a  proper  court  Tor  its  recovery 
as  other  persons  have  when  their  claims  against  an  estate  are 
rejected. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  90;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215,  act  held  uncon- 
stitutional,   see   history,    §  5   ante. 

120  C.  648,  651,  53  P.  213  (referred  to);  102  F.  423,  430  (con- 
strued with  other  sections — presentation  of  claim  where  one  of 
two  or  more  executors  is  a  creditor). 

As  to  claims  against  estates,  see  1  Clmroh'.s  Xe-w  I'robate  I^a^v 
ana  Practice,  666,    693-788. 

§1496.     ALLOWANCE     AND     REJECTION     OF     CLAIMS. 

When  a  claim,  accompanied  by  the  affidavit  required  in  this 
chapter,  is  presented  to  the  executor  or  administrator,  he 
must  indorse  thereon  his  allowance  or  rejection,  with  the  day 
and  date  thereof.     If  he  allow  the  claim,  it  must  be  presented 
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to  a  judge  of  the  superior  court  for  his  approval,  who  must  in 
the  same  manner  indorse  upon  it  his  allowance  or  rejection. 
If  the  executor  or  administrator,  or  the  judge,  refuse  or  neg- 
lect to  indorse  such  allowance  or  rejection  for  ten  days  after 
the  claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent  to  a 
rejection  on  the  tenth  day;  and  if  the  presentation  be  made 
by  a  notary,  the  certificate  of  such  notary,  under  seal,  shall 
I)e  prima  facie  evidence  of  such  presentation  and  the  date 
thereof.  If  the  claim  be  presented  to  the  executor  or  admin- 
istrator before  the  expiration  of  the  time  limited  for  the 
presentation  of  claims,  the  same  is  presented  in  time,  thoueh 
acted  upon  by  the  executor  or  administrator,  and  by  the 
judge,  after  the  expiration  of  such  time.  If  the  claim  be  pay- 
able in  a  particular  kind  of  money  or  currency,  it  shall,  if 
allowed,  be  payable  only  in  such  money  or  currency. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  nf 
§132  Probate  Act  as  amended  May  20,  1861,  Stats.  1861.  p.  637. 
§41:  nniendorl  Marrli  24,  1874.  Code  Amdts.  1873-4,  p.  36.";:  April 
16.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  90;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  215,  act  held 
unconstitutional,  see  history,  §  5  ante. 

Htte  Kerr's  Cye.  O.  C.  P.  for  :;3  i)ars.  annotiition. 

Code  section. — 66  C.  r.30.  .'>31.  533.  6  P.  390,  391  (rcfcrn-d  t«i); 
67  C.  147,  148,  7  P.  420  (applied);  72  C.  187,  189,  13  P.  494  (con- 
strued); 98  C.  481,  483,  48.".,  33  P.  439,  440  (construed  and  ap- 
I)liod);  116  C.  660,  664,  609,  48  P.  800  (erronoously  ref.-rrcd  to 
for  §1498  post);  127  C.  189.  192.  193.  59  P.  834  (applied);  127  <\ 
471,  475,  59  P.  895  (referred  to);  129  C.  475,  478,  62  P.  72  (referred 
to);  102  F.  423,  426,  429  (construod  witli  other  sections — pres- 
inl.;i(icin  of  claim  wliore  one  of  two  or  more  executors  is  a 
cr<>ditor ). 

I'rohnte  Act  §132. — 6  C.  665.  670  (applied);  18  C.  422.  427,  430 
(referred  to);  29  C.  359,  372  (ref.-rred  to);  34  C.  224,  226  (referred 
to);  34  C.  258,  262   (construed). 

As   to   act   of   one   of   two    cxcculurs    oi-   :i  dniinistra  toi  s.    or   ;irt 
of   iii.'i.jority   of   more   Hum    1  wo   cNcculors   or   :iiiiiiini.'-:|  r 
K'oii's   Cyc.    C.    C.    P.    S  1355. 

.\s  U)  claims  ;isailist  eslalis.  see  I  < 'Imrcli's  ><•»»  ri-Dlmd-  I,:m» 
anil   Practice.   666,    693-788. 

.\r  to  dat<>  of  rejection  for  imrpose  o|  i-ommem  iiik  ai  lion,  see 
Kirr's  Cyc.  C.  C.   P.   §  M!IN  and   note. 
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As  to  judge's  power  to  approve  claim  in  cliaiiiljers,  see  Korr's 
Cyc.  C.  C.  P.  §  166  and  note. 

As  to  powers  and  duties  of  executors  and  administrators,  see 
Kerr's  Cyc.  C.  C.  P.   §§  1.581   et  seq.  and  notes. 

As  to  when  and  against  wliom  allowance  of  claim  is  con- 
clusive, see  65  A.  D.  121. 


§  1497.    APPROVED  CLAIMS  OR  COPIES  TO  BE  FILED. 

Every  claim  allowed  by  the  executor  or  administrator,  and 
approved  by  a  judge  of  the  superior  court,  or  a  copy  thereof, 
as  hereinafter  provided,  must,  within  thirty  days  thereafter, 
be  filed  in  the  court,  and  be  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course  of  administration. 
If  the  claim  be  founded  on  a  bond,  bill,  note,  or  any  other 
instrument,  a  copy  of  such  instrument  must  accompany  the 
claim,  and  the  original  instrument  must  be  exhibited,  if 
demanded,  unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  contain- 
ing a  copy  or  particular  description  of  such  instrument,  and 
stating  its  loss  or  destruction. 

CLAIMS  SECURED  BY  LIE\S  MAY  BE  DESCRIBED.     If 

the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage  or 
other  lien  which  has  been  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  land  affected  by  it  lies,  it  shall  be 
sufficient  to  describe  the  mortgage  or  lien,  and  refer  to  the 
date,  volume,  and  page  of  its  record. 

LOST  CLAIMS.  If,  in  any  case,  the  claimant  has  left  any 
original  voucher  in  the  hands  of  the  executor  or  administrator, 
or  suffered  the  same  to  be  filed  in  court,  he  may  withdraw  the 
same  when  a  copy  thereof  has  been  already,  or  is  then, 
attached  to  his  claim.  A  brief  description  of  every  claim  filed 
must  be  entered  by  the  clerk  in  the  register,  showing  the  name 
of  the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance. 

History;  Enacted  Marcli  11,  1872.  substantial  re-enactment  of 
S  133  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638, 
§42;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  90;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1.   p.   216,  act  held  unconstitutional,  see  history,   §  5  ante. 
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See  Kerr's  Cyc.  C.  C.  P.  for  41  pars,  annotation. 

Code  section. — 51  C.  215,  217  (cited);  52  C.  568.  577  (referred 
to);  62  C.  413,  415  (applied);  67  C.  178,  180,  7  P.  477  (referred 
to);  72  C.  487,  489.  14  P.  35,  37  (applied);  82  C.  96,  99,  23  P.  6.  7 
(referred  to);  85  C.  137,  141,  24  P.  638  (referred  to);  86  C.  322, 
326,  24  P.  1019,  1020  (applied);  96  C.  467,  475,  31  P.  554.  557  (ap- 
plied); 32  P.  241,  242  ("claim"  and  "debt"  are  used  interchang-e- 
ably);  109  C.  353,  357,  42  P.  435  (applied);  112  C.  75.  79,  44  P. 
469  (applied);  125  C.  357,  362,  73  A.  S.  47,  58  P.  16  (applied;: 
128  C.  388,  392,  60  P.  967  (applied);  133  C.  297,  299,  65  P.  624 
(applied);  135  C.  350,  352,  67  P.  329  (referred  to);  146  C.  191. 
193,  79  P.  878  (applied):  6  C.  A.  197.  201,  91  P.  759  (setting  apart 
entire  estate — failure  of  complaint  to  state  a  cause  of  action). 

Probate  Act  §133.-9  C.  616,  636  (referred  to);  18  C.  422,  428 
(referred  to);  21  C.  24,  29,  31  (referred  to);  24  C.  491.  501 
(referred  to):  27  C.  350,  355,  356  (referred  to);  29  C.  351,  3S0 
(referred  to);  46  C.  154,  161   (applied):  46  C.  304,  316  (construed). 

As  to  claims  against  estates,  see  1  Clmrch'M  Xew  I'roluile  l.nw 
and  Practice,  666,    693-788. 

Same — Secured  by  mortgage,  see  Kerr's  Cyc.  C.  C.  P.  §1.".00 
and  note. 

As  to  contest  of  allowed  claim  by  heir,  see  Kerr's  Cyc.  C.  C. 
P.   §  1636  and  note. 

As  to  interest  on  judgments,  see  Kerr's  Cyc.  C.  C.  P.  §  1034 
and    note. 

As  to  whether  acknowledgment  to  take  the  debt  out  of  riin- 
ning  of  statute  of  limitations  is  required  to  be  in  writing,  see 
Kerr's  Cyc.  C.  C.  P.   §  3G0  and  note. 

§  1498.  REJECTED  CLAIMS  TO  BE  SUED  FOE  WITUIN 
THEEE  MONTHS.  When  a  claim  is  rejected  either  by  the 
executor  or  administrator,  or  a  judge  of  the  superior  court, 
written  notice  of  such  rejection  shall  be  given  by  the  executor 
or  administrator  to  the  holder  of  such  claim  or  to  the  person 
presenting  the  same  and  the  holder  must  bring  suit  in  the 
proper  court  against  the  executor  or  administrator  within 
three  months  after  the  date  of  service  of  such  notice  if  the 
claim  be  then  due,  or  within  two  months  after  It  becomes 
due,  otherwise  the  claim  shall  be  forever  barred. 

Histtorj  :  Enacted  March  11,  1872,  re-enactnient  of  §  134  Pro- 
))ate  Act;  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  216,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  6.  1909,  Stats,  and  Amdts.  1909,  ch.  99. 
Kerr's  C.  C.  P.— 69  1089 
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See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Code  section. — 67  C.  147,  148,  7  P.  420  (referred  to);  67  C.  637, 
640  (cited  as  to  suit  on  claims),  8  P.  497,  499  erroneously  cited  for 
§  1498);  72  C.  187,  188,  13  P.  494  (referred  to);  79  C.  273,  27.5,  277, 
21  P.  748,  749  (applied);  93  C.  169,  170,  28  P.  862  (applied);  96 
C.  467,  470,  31  P.  554  (referred  to);  98  C.  481,  485,  486,  33  P.  439, 
441  (cited);  108  C.  288,  292,  41  P.  12  (construed);  112  C.  75,  84 
(applied^ — -miscited  as  §1493),  44  P.  469,  471  (correct  citation); 
115  C.  460,  464,  47  P.  363  (referred  to);  116  C.  660,  664,  666,  48 
P.  800  (applied);  124  C.  568,  574,  57  P.  561  (applied);  127  C.  114, 
116,  59  P.  290  (construed);  127  C.  189,  192.  193,  59  P.  834  (referred 
to);  127  C.  460,  59  P.  823  (referred  to);  129  C.  475,  478,  479,  62  P. 
72  (applied);  132  C.  456,  457,  458,  64  P.  690  (applied);  133  C. 
297,  300,  301,  65  P.  624  (referred  to);  136  C.  10,  13,  68  P.  97,  98 
(applied);  142  C.  593,  594,  76  P.  503  (applied);  145  C.  523,  524, 
525,  78  P.  1046  (applied);  149  C.  303,  304,  86  P.  693  (applied); 
102  F.  423,  426,  429  (construed  with  other  sections — presentation 
of  claim  where  one  of  two  or  more  executors  is  a  creditor). 

Probate  Act  §134. — 18  C.  422,  428,  430  (referred  to);  21  C.  24, 
29  (referred  to);  34  C.  224,  226  (referred  to);  46  C.  222,  233 
(referred  to). 

As  to  actions  on  rejected  claims,  tlie  commencement  thereof, 
and  proceedings  therein,  see  Kerr's  Cyc.  C.  C.  P.  §  1500  and 
note. 

As  to  claims  against  estates,  see  1  Chureh'.s  New  Probate  Law 
and   Practice,    666,    693-788. 

As  to  statutes  of  limitations — Generally,  see  Kerr's  Cyc.  C.  C. 
P.    §§  335-363   and  notes. 

Same — Time  for  bringing  action. — See  Kerr's  Cyc.  C.  C.  P. 
§  1501  and  note. 

Same — Same — After  death. — See  Kerr's  Cyc.  C.  C.  P.  §  353  and 
note. 

Same — Vacancy  in  administration  does  not  affect. — See  Kerr's 
Cyc.  C.  C.  P.  §  1501  and  note. 

As  to  time  for  bringing  action,  .^ee  Kerr's  Cyc.  C.  C.  P.  §  3.")" 
and  note;  §  1501  and  note. 

As  to  vacancy  in  administration  not  affecting  statute  of  limi- 
tations, see  Kerr's  Cyc.  C.  C.  P.  §  1501  and  note. 

As  to  when  action  is  commenced,  see  Kerr's  Cyc.  C.  C.  P.  §  350 
and  note. 

§1499.  CLAIMS  BARRED  BY  STATUTE  OF  LIMITA- 
TIONS.    WHEN  AND  WHOM  JUDGE  MAT  EXAMINE.     No 

claim  must  be  allowed  by  the  executor  or  administrator,  or 
by  a  judge  of  the  superior  court,  which  is  barred  by  the 
statute  of  limitations.    When  a  claim  is  presented  to  a  judge 
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■for  his  allowance,  he  may,  in  his  discretion,  examine  the 
claimant  and  others,  on  oath,  and  hear  any  legal  evidence 
touching  the  validity  of  the  claim.  No  claim  against  any 
estate,  which  has  been  presented  and  allowed,  is  affected  by 
the  statute  of  limitations,  pending  the  proceedings  for  the 
settlement  of  the  estate. 

Hl.story;  Enacted  Marcli  11,  1872,  substantial  re-enactment  of 
S  135  Probate  Act  as  amended  April  4,  1864,  Stats.  1863-4,  p.  370, 
§  12;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p. 
91;  by  Code  Commis.slon,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  216,  act  held  unconstitutional,  see  history,  §5  ante; 
amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  578,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  498. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  section. — 66  C.  189,  190,  5  P.  77  (referred  to);  66  C.  530, 
531,  532,  6  P.  390,  391  (referred  to);  77  C.  184,  187,  19  P.  278, 
279  (referred  to);  110  C.  79,  84.  42  P.  466  (applied);  126  C.  454. 
456,  457,  58  P.  857  (referred  to);  127  C.  189,  193,  59  P.  834 
(applied);  127  C.  588,  592,  60  P.  45  (applied);  128  C.  335,  338,  60 
P.  977  (applied);  132  C.  453,  454,  64  P.  713,  1071  (applied);  133 
C.  405,  407,  65  P.  972  (referred  to);  152  C.  753,  758,  93  P.  1013 
(cited);  1  C.  A.  619,  620,  82  P.  977  (cited);  1  C.  A.  659,  662,  82 
P.  1075   (cited). 

Probate  Act  §135.-2  C.  385,  386  (cited);  18  C.  422.  428  (re- 
f<;rrod  to);  56  C.  297,  302  (referred  to). 

As  to  claims  against  estates,  see  1  Cliiireh'H  New  I'roltiiic  I,:m% 
and  Practice,  666,   693-788. 

As  to  limitation  of  action  as  against  estate  of  decedent  before 
administration  Is  granted,  see  65  A.  D.  594. 

As  to  power  of  executor  or  administrator  to  revive  debt,  see 
12  A.  D.  659. 

As  to  statute  of  limitations  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  §§  312  et  seq.  and  notes. 

As  to  when  statute  of  limitations  begins  to  run  in  favor  of 
ixocutor  or  administrator,  see  99  A.  D.  296. 

§  1500.    CLAIMS  MUST  BE  PRESENTED  BEFORE  SUIT. 

No  holder  of  any  claim  against  an  estate  .shall  maintain  any 
action  thereon,  unless  the  claim  is  first  presented  to  the  execu- 
tor or  administrator,  except  in  the  following  case:  An  action 
may  be  brought  by  any  holder  of  a  mortgage  or  lien  to  en- 
force  the   same   against   the   property   of   the   estate   subject 
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thereto,  where  all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  In  the  complaint,  but  no  counsel 
fees  shall  be  recovered  in  such  action  unless  such  claim  be  so 
presented. 

History;  Enacted  March  11,  1872,  re-enactment  of  §  136  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  366; 
March  15,  1876,  Code  Amdts.  1875-6,  p.  103;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  217,  act  held 
unconstitutional,   see  history,   §  5   ante. 

See   Kerr's  Cyc.   C.   C.   P.   for   101   pars,  annotation. 

Code  section. — 52  C.  232,  235  (applied);  56  C.  297,  299,  302,  303. 
304  (construed);  57  C.  407,  408  (applied);  62  C.  20,  26  (con- 
strued); 65  C.  574,  575,  4  P.  580  (referred  to);  66  C.  530,  531,  6 
P.  390  (referred  to);  67  C.  178,  180,  7  P.  477  (construed);  9  P. 
940,  942  (referred  to);  15  P.  123,  124  (applied);  77  C.  54,  56,  18 
P.  808,  809  (construed);  77  C.  184,  187,  19  P.  278,  280  (referred 
to);  79  C.  7,  10,  12,  21  P.  375,  376  (referred  to);  79  C.  409,  410, 
21  P.  840,  841  (applied);  82  C.  96,  99,  23  P.  6  (applied);  83  C. 
440,  443,  23  P.  376,  377  (applied  with  §1475  to  mortgage);  85 
C.  436,  443,  25  P.  22,  23  (referred  to);  86  C.  322,  327,  24  P.  1019 
(applied) ;  90  C.  393,  395,  396,  27  P.  302,  303  (referred  to) ;  95  C.  160, 
167,  27  P.  160,  161,  30  P.  196  (applied);  95  C.  435,  437,  438,  30  P. 
583  (applied);  96  C.  467,  469,  473,  31  P.  554,  556  (cited);  32  P. 
241,  243  (demand  upon  which  no  action  can  be  brought  against 
estate);  98  C.  481,  486,  33  P.  439,  441  (cited);  99  C.  503,  507,  508, 
509,  34  P.  219  (applied);  100  C.  547,  553,  35  P.  158  (referred  to): 
105  C.  45,  47,  38  P.  541  (applied);  106  C.  202,  204,  205,  39  P.  531 
(referred  to);  109  C.  63,  67,  68,  69,  41  P.  817  (applied);  110  C. 
79,  83,  42  P.  466,  467  (applied);  110  C.  335,  338,  42  P.  891,  892 
(applied);  112  C.  75,  78,  44  P.  469  (cited);  116  C.  355,  357,  48  P. 
219  (applied);  119  C.  65,  66,  67,  51  P.  12  (referred  to);  121  C. 
647,  656,  54  P.  254  (applied);  124  C.  229,  231,  71  A.  S.  53,  56  P. 
1038  (referred  to);  124  C.  568,  574,  57  P.  561  (applied);  125 
C.  357,  361,  73  A.  S.  47,  58  P.  16  (cited);  127  C.  52,  54,  59  P. 
310  (referred  to);  127  C.  189,  192,  59  P.  834  (referred  to);  127 
C.  275,  277,  59  P.  776  (cited);  129  C.  475,  478,  479,  62  P.  72 
(referred  to);  131  C.  667,  673,  63  P.  1080  (referred  to);  132  C 
601,  602,  64  P.  1080  (referred  to);  133  C.  91,  95,  98,  65  P.  326 
(applied);  135  C.  350,  352,  353,  67  P.  329  (construed):  136  C 
10,  13,  68  P.  97,  98  (applied);  146  C.  644,  656,  SO  P.  1080  (applied), 
149  C.  303,  304,  86  P.  693  (applied);  150  C.  106,  107,  88  P.  280 
(referred  to  as  to  non-presentation  of  claim  upon  contingent  lia- 
bility); 151  C.  723,  732,  91  P.  616  (referred  to);  1  C.  A.  619,  620, 
82  P.  977  (applied  in  case  of  mortgage  claim);  1  C.  A.  659, 
662,  82  P.  1075  (cited);  3  C.  A.  548,  551,  552,  86  P.  842  (applied 
in  case   of  payments  before   appointment);    4   C.   A.    626,   629,    88 
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P.  730,  731  (mortgagre  is  only  exception,  but  where  that  is 
upon  property  subject  to  liomestead  claim  the  exception  is 
limited  by  §  1475);  6  C.  A.  686,  689,  92  P.  1035  (not  applicable  to 
claim  of  United  States):  102  F.  423.  426,  429  (construed  with 
other  sections — presentation  f>f  <-l;iini  where  one  of  two  or  more 
executors  is  a  creditor). 

Probate  Act  |  130.-6  C.  386,  393  (applied);  18  C.  422.  428 
(referred  to);  21  C.  24,  29  (referred  to);  24  C.  491.  501  (referred 
to);   56  C.   297,  303    (construed). 

As  to  action  to  foreclose  mortgage,  see  Kerr's  Oyc.  C  C.  P. 
§  726    and    note. 

As  to  amendments  and  relief  from  orders,  acts,  and  judg- 
ments made  and  taken  through  surpri.se,  inadverti  lue,  or  ex- 
cusable neglect,  see   Kerr's  Cyc.   C.   C.   P.   S  473  and   note. 

As  to  claims  against  estates,  see  1  Church's  ]\e\v  Probate  Laiv 
and  Practice,  666,   693-788. 

As  to  complaint  in  civil  action,  see  Kerr's  Cyc.  C.  C.  P.  §  42G 
and   note. 

As  to  definition  of  "to  waive"  and  "waiver,"  see  90  C.  393,  395, 
27  P.  302;  8  W.  &  P.   7375,  7831. 

As  to  encumbrance  on  homestead,  see  Kerr's  Cyc.  C.  C.  P. 
§  1475  and  note. 

As  to  general  rules  of  pleading,  see  Kerr's  CyC.  C.  C.  P.  §  452 
et   seq.   and   notes. 

As  to  lien  of  judgment  not  being  destroyed  by  death  of  judg- 
ment debtor,  see  Kerr's  Cyc.  C.  C.  P.   §  1505  and  note. 

As  to  manner  of  commencing  civil  actions,  see  Kerr's  Cyc. 
C.  C.  P.   §§  405  et  seq.  and  notes. 

As  to  motions  and  orders  in  general,  see  Kerr's  Cyc.  C.  G.  P. 
§§  1003  et  seq.  and  notes. 

As  to  necessity  of  presenting  mortgage  on  homestead  as 
claim  against  estate,  see  Kerr's  Cyc.   C.  C.  P.  §  1475  and  note. 

As  to  presentation  of  claims,  in  general,  see  Kerr's  Cyc.  C. 
C.  P.  §  1493  and  note. 

Same — Secured  by  mortgage,  or  other  lien,  or  evidenced  by 
bills,  notes,  etc.,  see  Kerr's  Cyc.  C.  C.  P.   §  1497  and  note. 

As  to  provisions  of  statute  of  limitations  where  person  en- 
titled to  bring  action  dies  before  limitation  expires,  see  Kerr's 
Cyc.  C.  C.  P.  §  353  and  note. 

As  to  right  of  action,  time  of  commencement  of  action,  and 
time  witliin  which  action  must  be  commenced  nn  contingent 
claims,  see  Kerr's  Cyc.  C.  C.  P.  §  1498  and  note. 

As  to  rules  of  practice  generally  in  probate  matters,  see 
Kerr's   Cyc.   C.   C.   P.    §  1713  and   Part   II   of   this   code. 

As  to  trials  in  general,  see  Keri-'s  Cyc.  C.  C.  P.  §§  5SS  et  seq. 
and  notes. 

As  to  venue  of  actions  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§§  392   et   seq.  and   notes. 
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§  1601.  TIME  OF  LIMITATION.  The  time  during  which 
there  shall  be  a  vacancy  in  the  administration  must  not  be 
included  in  any  limitations  herein  prescribed. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §137  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 
129   C.    475,   478,   479,   59   P.   823    (referred   to). 

As  to  claims  against  estates,  see  1  CIiiii'cIi'n  New  I'mlmle  Laiv 
niitl   I'raotlce,    6GG,    C93-7SS. 


§  1502.     CLAIMS  IN  ACTION  PENDING  AT  TIME  OF  DE- 

CEASE.  If  an  action  is  pending  against  the  decedent  at  the 
time  of  his  death,  the  plaintiff  must  in  like  manner  present 
his  claim  to  the  executor  or  administrator,  for  allowance  or 
rejection,  authenticated  as  required  in  other  cases;  and  no 
recovery  shall  be  had  in  the  action,  unless  proof  be  made  of 
the   presentations   required. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  138  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  217,  act  held  unconstitutional,  see 
liistory,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

Code  section. — 52  C.  225,  227  (referred  to);  79  C.  7,  10,  11,  21 
P.  375,  376  (applied);  89  C.  1,  4,  26  P.  610  (construed);  95  C. 
435,  437,  438,  30  P.  583  (referred  to);  99  C.  503,  506,  507,  508, 
509,  34  P.  219  (construed);  106  C.  202,  204,  39  P.  531  (referred 
to);  107  C.  49,  52,  53,  40  P.  21,  386  (referred  to);  123  C.  21,  22, 
55  P.  599  (applied);  123  C.  467,  469,  56  P.  99,  100  (applied); 
129  C.  475,  479,  62  P.  72  (applied);  133  C.  91,  95,  96,  98,  65  P. 
326  (construed);  153  C.  219,  224,  94  P.  885,  887  (cited);  3  C.  A. 
741,  74o,  746,  86  P.  1108  (construed — claim  to  definite  fund  is 
not  a  claim  against  estate  of  decedent);  111  F.  989,  995  (not 
applicable  to  action  by  United  States  on  bond  of  officer — 
neither  the  statute  of  limitations  nor  laches  will  bar  govern- 
ment when). 

Probate  Act  §138. — 27  C.  350,  355  (referred  to);  42  C.  129, 
132,  134    (applied);   50  C.   40,   42    (applied). 

As  to  abaternent  of  survival  of  action,  see  Kerr's  Cyc.  C.  C. 
P.    §  385   and   note. 

As  to  claims  against  estates,  see  1  Clinrck's  New  Probate  Law 
and  Practice,  666,  693-788. 
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As  to  effect  of  judgment  against  executor,  see  Kerr's  Cyc. 
C.  C.  P.   §  1504  and  note. 

As  to  substitution  of  personal  representative  or  successor  of 
party  to  action,  see  Kerr's  Cyc.  C.  C  P.  §  385  and  note. 

As  to  what  contracts  and  causes  of  action  survive,  see  59 
C.    37    43. 


§1503.  ALLOWANCE  OF  CLAIM  IN  PART.  Whenever 
any  claim  is  presented  to  an  executor  or  administrator,  or  to 
a  judge,  and  he  is  willing  to  allow  the  same  in  part,  he  must 
state  in  his  indorsement  the  amount  he  is  willing  to  allow.  If 
the  creditor  refuse  to  accept  the  amount  allowed  in  satisfac- 
tion of  his  claim,  he  shall  recover  no  costs  in  any  action 
therefor  brought  against  the  executor  or  administrator,  unless 
he  recover  a  greater  amount  than  that  offered  to  be  allowed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  139  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  217,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  section.— 85  C.  137,  142,  24  P.  638,  639  (cited):  112 
C.  79,  83,  44  *P.  469  (referred  tot;  102  F.  423,  426,  429  (construed 
with  other  sections — presentation  of  claim  where  one  of  two 
or  more  executors  is  a  creditor). 

Probate  Act  §139. — 9  C.  616,  636  (referred  to);  21  C.  24, 
31    (referred   to). 

As  to  claims  against  estates,  see  1  Cluiroli'.s  New  Probate  Law 
and   Practice,   666,    693-788. 

As  to  costs  cannot  be  allowed  if  plaintiff  fails  t<»  recover 
greater  amount  than  that  for  which  defendant  offers  to  allow 
judgment,  see   Kerr's  Cyc.   C.  C.  P.   |  997  and   note. 

As  to  presentation  of  claim  in  action  to  foreclnso  mortgage 
ponding  at  death  of  defendant,  see  Kerr's  Cyc.  C.  C.  P.  §117.3 
and   note   par.   24. 


§1504.    EFFECT   OF   JUDGMENT   AGAINST   EXECUTOK. 

A  judgment  rendered  against  an  executor  or  administrator, 
upon  any  claim  for  money  against  the  estate  of  his  testator 
or  intestate,  only  establishes  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  administrator  and 
the  judge;   and  the  judgment  must  be  that  the  executor  or 
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administrator  pay,  in  due  course  of  administration,  the 
amount  ascertained  to  be  due.     A  certified  transcript  of  the 

original  docket  of  the  judgment  must  be  filed  among  the 
papers  of  the  estate  in  court.  No  execution  must  issue  upon 
such  judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  the  estate,  or  give  to  the  judgment  creditor  any  priority  of 
payment. 

HLstory:  Enacted  March  11,  1872,  stibstantial  re-enactment  of 
§  140  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  217,  act  held  unconstitutional,  see 
history,    §  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  31  pars,  annotation. 

Code  section. — 52  C.  225,  227  (applied);  60  C.  594,  600  (applied); 
65  C.  517,  518,  4  P.  561  (erroneously  cited  as  §1514);  70  C.  184, 
185,  11  P.  624,  625  (applied);  74  C.  567,  16  P.  396  (applied); 
88  C.  644,  647,  26  P.  596  (applied);  93  C.  16.  17,  28  P.  839  (ap- 
plied); 121  C.  635,  638,  54  P.  148  (referred  to);  124  C.  219,  222. 
56  P.  1031  (applied);  132  C.  510,  511,  64  P.  1078  (applied);  133 
C.  297,  301,  65  P.  624  (referred  to);  138  C.  301,  304,  305,  306, 
71  P.  441  (applied):  141  C.  13,  16,  74  P.  299  (construed);  (C.  Dec. 
21,  1893),  35  P.  306,  307  (applied);  5  C.  A.  513,  514,  90  P.  971 
(this  section  places  judgment  against  executor  or  adminis- 
trator upon  same  footing  as  an  allowed  claim). 

Probate  Act  §140. — 6  C.  412,' 413  (referred  to);  9  C.  123,  127 
(construed);  9  C.  130,  136  (applied);  21  C.  24,  30,  81  A.  D.  140 
(cited  as  to  effect  of  judgment  against  executor  or  adminis- 
trator); 29  C.  359,  363,  366,  368,  373,  89  A.  D.  49  (referred  to); 
32  C.  376,  397  (applied);  34  C.  224,  226  (referred  to);  38  C.  85, 
87  (referred  to);  38  C.  372,  378  (referred  to);  46  C.  304,  315, 
317    (referred  to). 

As  to  claims  against  estates,  see  1  Church's  New  Probate  I^aw 
and  Practice,   666,   693-788. 

As  to  j'udgment — Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  577 
et  seq.  and  notes. 

Same — Effect  of  against  estate  in  favor  of  administrator. — 
See  Kerr's  Cyc.  C.  C.  P.  §  1510  and  note. 

Samt — Manner  of  giving  and  entering. — See  Kerr's  Cyc.  C. 
C.   P.   §  664   et  seq.  and   notes. 

Same— Upon  failure  to  answer. — See  Kerr's  Cyc.  C.  C.  P.  §  585 
et   seq.   and   notes. 

As  to  judgment  liens  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §  671 
and   note. 
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§1605.    EXECUTION    NOT    TO    ISSUE    AFTER    DEATH. 

When  any  judgment  has  been  rendered  for  or  against  the 
testator,  intestate  in  his  lifetime,  no  execution  shall  issue 
thereon  after  his  death,  except  as  provided  in  section  six  hun- 
dred and  eighty-six.  A  judgment  against  the  decedent  for  the 
recovery  of  money  must  be  presented  to  the  executor  or  ad- 
ministrator like  any  other  claim. 

IF  ONE  IS  LEVIED  THE  PROPEllTY  MAY  BE  SOLD.     If 

execution  is  actually  levied  upon  any  property  of  the  decedent 
before  his  death,  the  same  may  be  sold  for  the  satisfaction 
thereof;  and  the  officer  making  the  sale  must  account  to  the 
executor  or  administrator  for  any  surplus  in  his  hands.  A 
judgment  creditor  having  a  judgment  which  was  rendered 
against  the  testator  or  intestate  in  his  lifetime,  may  redeem 
any  real  estate  of  the  decedent  from  any  sale  under  foreclos- 
ure or  execution,  in  like  manner  and  with  like  effect  as  if  the 
judgment  debtor  were  still  living. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  141  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638, 
S43;  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  414;  l)y 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1. 
p.  218,  act  held  unconstitutional,  see  liistory,  §  5  ante. 

See  Kerr's  Cyc.  C.   C.  P.  for  13   pars,   annotation. 

Code  seetiou.— 65  C.  517,  519.  4  P.  561  (cited);  86  C.  119,  121. 
122,  24  P.  852,  853  (construed):  99  C.  579,  582,  34  P.  326  (applied); 
124  C.  229,  230,  73  A.  S.  40,  56  P.  1038  (construed):  138  C.  257. 
259,  71  P.  334  (referred  to);  138  C.  301,  304.  305,  306,  71  P.  441. 
442  (cited);  3  C.  A.  741,  747,  86  P.  1108  (interest  in  or  lien  upon 
specific  property  is  not  a  claim  against  decedent's  estate). 

1>rohatc  Act  §  14t. — 9  C.  123,  127  (referred  to);  19  C.  97,  100 
(applied);  22  C.  95,  99  (applied);  29  C.  359,  373,  89  A.  D.  19 
(construed);  37  C.  121,  143  (referred  to);  38  C.  372,  378  (re- 
ferred to);  55  C.  574,  579   (referred  to). 

As  to  claims  against  estates,  see  1  C'lmrt'li's  \cw  rrol»:i<«'  I.nw 
ninl  Practice,  666,   693-788. 

§1506.  WHAT  JUDGMENT  IS  NOT  A  LIEN  ON  REAL 
PROPERTY  OF  ESTATE.  A  judgment  rendered  against  a 
decedent,  dying  after  verdict  or  decision  on  an  issue  of  fact, 
but  before  judgment  is  rendered  thereon,  is  not  a  lien  on  the 
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real  property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

History:    Enacted  March   11,  1872. 

Sou  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

124  C.    229,   230,   232,   71  A.  S.   53,  56   P.   1038    (referred  to). 

As  to  claims  against  estates,  see  1  Church's  New  Probate  Ta^v 
Hud  Practice,   666,   693-788. 

As  to  entry  of  judgment  where  plaintiff  dies  after  verdict, 
see  Kerr's  Cyc.  C.  C.  P.  §  669  and  note. 

§  1507.  MAT  KEFER  DOUBTFUL  CLAIMS.  EFFECT  OF 
KEFEREE'S  ALLOWANCE  OR  REJECTION.  If  the  executor 
or  administrator  doubts  the  correctness  of  any  claim  pre- 
sented to  him,  he  may  enter  into  an  agreement,  in  writing, 
with  the  claimant,  to  refer  the  matter  in  controversy  to  some 
disinterested  person,  to  be  approved  by  the  superior  court,  or 
a  judge  thereof.  Upon  filing  the  agreement  and  approral  of 
such  court  or  judge,  in  the  office  of  the  clerk  of  the  court  for 
the  county  in  which  the  letters  testamentary  or  of  administra- 
tion were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so  selected, 
or,  if  the  parties  consent,  a  reference  may  be  had  in  the  court; 
and  the  report  of  the  referee,  if  confirmed,  establishes  or 
i-ejects  the  claim  the  same  as  if  it  had  been  allowed  or  rejected 
by  the  executor  or  administrator  and  judge. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  142  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638,  §44; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  91; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  218,  act  held  unconstitutional,  see  history,  §5  ante. 

See  Kerr's  Cyc.  C.  C.  P.   for  3  pars,  annotation. 

69  C.  79,  80,  10  P.  257  (applied);  104  C.  243,  245,  38  P.  83 
(construed). 

As  to  claims  against  estates,  see  1  Church's  Xe«-  Probate  Law 
and   Practice,    66G,    693-788. 

As  to  references  and  trials  liy  refrees,  see  Kerr's  Cyc.  C.  C. 
P.   §  638   et  seq.  and  notes. 

§  1508.  TRIAL  BY  REFEREE,  HOW  CONFIRMED  AND 
ITS   EFFECT.     The   referee   must   hear    and   determine   the 
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matter,  and  make  his  report  thereon  to  the  court  in  which  his 
appointment  is  entered.  The  same  proceedings  shall  be  had 
in  all  respects,  and  the  referee  shall  have  the  same  powers,  be 
entitled  to  the  same  compensation  and  subject  to  the  same 
control,  as  in  other  cases  of  reference.  The  court  may  remove 
the  referee,  appoint  another  in  his  place,  set  aside  or  confirm 
his  report,  and  adjudge  costs,  as  in  actions  against  executors 
or  administrators,  and  the  judgment  of  the  court  thereon 
shall  be  as  valid  and  effectual,  in  all  respects,  as  if  the  same 
had  been  rendered  in  a  suit  commenced  by  ordinary  process. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  143  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  639,  §  45. 

104  C.  243,  246,  247,  38  P.  85   (construed). 

As  to  claims  against  estates,  see  1  Clmrch's  New  Probate  I,!nv 
nnd  Practice,  666,  693-788. 

As  to  construction  of  tliis  section,  sec  Kerr's  Cyc.  C.  C.  P. 
§  1507  and  note. 

As  to  reference,  see  Kerr's  Cyc.  C.  C.  P.  §§  638-645  and  notes. 


§1509.  LIABILITY  OF  EXECUTOR,  ETC.,  FOR  COSTS. 
When  a  judgment  is  recovered,  with  costs,  against  any  execu- 
tor or  administrator,  he  shall  be  individually  liable  for  such 
costs,  but  they  must  be  allowed  him  in  his  administration  ac- 
counts, unless  it  appears  that  the  suit  or  proceeding  in  which 
the  costs  were  taxed  was  prosecuted  or  defended  without  just 
cause. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  144  Pro- 
bate Act;  repe.iled  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  sec 
history,   §  5  ante. 

See  Kerr's  Cyc.   C.  C.   P.  for  2  pars,   annotation. 

93  C.  569,  572,  29  P.  230,  231  (referred  to);  99  C.  477,  179.  33 
P.  1134,  1135  (referred  to);  103  C.  252,  253,  37  P.  146  (construed); 
126  C.  369,  371,  58  P.  940  (conflict  between  this  section  and  §  1031 
as  to  when  judgment  for  costs  should  be  against  administrator, 
and  when  it  should  be  made  chargeable  only  upon  the  estate); 
128  C.  335,  337,  338,  60  P.  977  (cited);  150  C.  177,  178.  179,  88 
P.  706,  707  (on  appeal  by  executor,  as  such,  from  judgment 
against  him  for  costs,  he  cannot  question  constitutionality  of 
statute  awarding  costs  against  him   individually). 
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As  to  claims  against  estates,  see  1  Clmrch'N  iVcw  l»robji<e  I,aw 
and   Practice.   666,    693-788. 

As  to  costs — Against  executors  and  administrators,  see  ante 
§  1031. 

Same — In  action  by  or  against  administrator  or  executor. — 
See    ante    §  1031. 

Same — In  general. — See  Kerr's  Cyc.  C.  C.  P.  §1021  et  scq. 
and   notes. 

Same — In  probate  proceedings. — See  Kerr's  Cyc.  C.  C.  P.  §  1720 
and    note. 

Same — Same — Being  in  discretion  of  court  and  execution 
therefor. — See  Kerr's  Cyc.   C.   C.   P.   §  1720   and   note. 

§  1510.    CLAIMS  OF  EXECUTOR,  ETC.,  AGAINST  ESTATE. 

If  the  executor  or  administrator  is  a  creditor  of  the  decedent, 
his  claim  duly  authenticated  by  affidavit  must  be  presented 
for  allowance  or  rejection  to  a  judge  of  the  superior  court, 
and  its  allowance  by  the  judge  is  sufficient  evidence  of  its 
correctness,  and  must  be  paid  as  other  claims  in  due  course 
of  administration.  If,  however,  the  judge  reject  the  claim, 
action  thereon  may  be  had  against  the  estate  by  the  claimant, 
and  summons  must  be  served  upon  the  judge,  who  may  appoint 
an  attorney,  at  the  expense  of  the  estate,  to  defend  the  action. 
If  the  claimant  recover  no  judgment,  he  must  pay  all  costs, 
including  defendant's  reasonable  attorney's  fees,  to  be  fixed 
by  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  145  Probate  Act  as  amended  February  1,  1872,  Stats.  1871-2, 
p.  52;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  92;  by  Code  Commission,  Act  March  8.  1901,  Stats,  and  Amdts. 
1900-1,  p.   218,  act  held  unconstitutional,  see  history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.   for  7  pars,  annotation. 

Code  section.— 52  C.  568,  577  (referred  to);  67  C.  238,  241,  7 
P.  664  (applied);  78  C.  625,  626,  627,  21  P.  433,  434  (applied): 
92  C.  433,  436,  28  P.  486,  487  (applied);  121  C.  635,  637,  638,  54 
P.  148  (construed);  125  C.  357,  361,  73  A.  S.  47,  58  P.  16  (cited); 
147  C.  8,  21,  81  P.  220  (cited);  147  C.  457,  460,  82  P.  68  (cited); 
102  F.  423,  427,  430  (this  section  does  not  apply  where  one 
of  two  or  more  executors  is  a  creditor  of  the  estate — proper 
manner   of  presenting  claim   in   such   a  case). 

Probate  Act  §145. — 21  C.  24,  31   (referred  to). 

As  to  claim,  see  Kerr's  Cyc.  C.  C.  P.  §  1493  and  note. 

As  to  claims  against  estates,  see  1  Church's  New  Probate  Law 
and  Practice,  666,  693-788. 
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§  1511.  EXECUTOR  NEGLECTING  TO  GIVE  NOTICE  TO 
CBEDITOES,  TO  BE  EEMOVED.  If  an  executor  or  adminis- 
trator neglects,  for  two  montlis  after  his  appointment  to  give 
notice  to  creditors,  as  prescribed  by  this  chapter,  the  court 
must  revoke  his  letters,  and  appoint  some  other  person  in  his 
stead,  equally  or  the  next  in  order  entitled  to  the  appointment. 

History:  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  §  146  Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

127  C.  427,  429,  59  P.  770   (construed). 

As  to  appeals  in  probate  matters,  see  Kerr's  Cyc.  C.  C.  P.  §  9C3 
and  note. 

As  to  claims  against  estates,  see  1  Cburch't*  Xew  I'robatc  Law 
aud  Practice,   666,    693-788. 

As  to  removal  and  suspension  of  execiitor  or  administrator, 
see  Kerr's  Cyc.  C.  C.  P.  §§  1436  et  seq.  and  notes. 

§1512.  EXECUTOR  TO  RETURN  STATEMENT  OF 
CLAIMS.  At  the  same  time  at  which  he  is  required  to  return 
his  inventory,  the  executor  or  administrator  must  also  return 
a  statement  of  all  claims  against  the  estate  which  have  been 
presented  to  him,  if  so  required  by  the  court,  or  a  judge 
thereof,  and  from  time  to  time  thereafter  he  must  present  a 
statement  of  claims  subsequently  presented  to  him,  if  so  re- 
quired by  the  court,  or  a  judge  thereof.  In  all  such  statements 
he  must  designate  [1]  the  names  of  the  creditors,  [2]  the 
nature  of  each  claim,  [3]  when  it  became  due,  or  [4]  will 
become  due,  and  [5]  whether  it  was  [a]  allowed  or  [b] 
rejected  by  him. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  147  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  seo 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for   2  pars,  annotation. 

Code  section. — 67  C.   637,  640,   8  P.   497,   499   (referred  to). 

Probate  Act  §147.-9  C.  616.  636  (referred  to);  21  C.  24,  32 
(referred  to). 

As  to  claims  agrainst  estates,  sec  1  riiapch's  New  Probate  l^a^v 
and  Practice.  666,   693-788. 
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§  1613.     PAYMENT  OF  INTEREST-BEARINGt  CLAIMS.     If 

there  be  any  debt  of  the  decedent  bearing  interest,  whether 
presented  or  not,  the  executor  or  administrator  may,  by  order 
of  the  court,  pay  the  amount  then  accumulated  and  unpaid,  or 
any  part  thereof,  at  any  time  when  there  are  sufficient  funds 
properly  applicable  thereto,  whether  said  claim  be  then  due 
or  not;  and  interest  shall  thereupon  cease  to  accrue  upon  the 
amount  so  paid.  This  section  does  not  apply  to  existing  debts 
unless  the  creditor  consent  to  accept  the  amount. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4, 
p.  366. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

106  C.  153,  155,  39  P.  523  (referred  to);  120  C.  698,  700,  53  P. 
357  (referred  to);  143  C.  476,  483,  77  P.  443   (referred  to). 

As  to  claims  against  estates,  see  1  Church's  Ne-w  Probate  Liavi' 
and  Practice,   666,   693-788. 

As  to  payment  of  debts  of  estate,  generally,  see  Kerr's  Cyc. 
C.   C.  P.   §  1643  et  seq.  and  notes. 


§  1514.  MANNER  OF  CLOSING  ESTATES  WHEN  CLAIMS 
ARE  UNPAID  AND  CLAIMANT  CANNOT  BE  FOUND.  When- 
ever any  claim  has  been  presented  to  an  executor  or  adminis- 
trator, and  to  the  court,  and  has  been  allowed  and  approved, 
but  the  same  shall  not  have  been  paid,  and  the  estate  is  in  all 
other  respects  ready  to  be  closed,  if  it  be  made  to  appear  to 
the  satisfaction  of  the  court  or  judge,  by  affidavit,  or  by  testi- 
mony taken  in  open  court,  that  the  same  cannot  be,  and  has 
not  been,  paid  because  the  claimant  cannot  be  found,  the  court 
or  judge  shall  make  an  order  fixing  the  amount  of  said  claim, 
with  interest,  if  any,  and  directing  the  executor  or  adminis- 
trator to  deposit  the  amount  with  the  county  treasurer  of  the 
county  in  which  the  estate  is  being  probated,  who  shall  give  a 
receipt  for  the  same,  and  who  shall  be  liable  upon  his  official 
bond  therefor.  Such  executor  or  administrator  shall  at  once 
make  the  deposit  in  accordance  with  such  order  of  court  and 
shall  forthwith  proceed  to  close  up  and  settle  such  estate. 
Upon  the  final  settlement  of  his  accounts,  the  receipt  of  such 
treasurer  shall  be  received  as  a  proper  voucher  for  the  pay- 
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ment  of  such  claim,  and  shall  have  the  same  force  and  effect 
as  if  executed  by  such  claimant. 

[Deposit  in  state  treasury.]  When  the  amount  so  deposited 
is  not  claimed  within  five  years  the  court  or  judge,  upon  such 
showing  by  the  affidavit  of  the  county  treasurer,  must  direct 
the  same  to  be  deposited  in  the  state  treasury  for  the  benefit 
of  such  claimant,  or  his  legal  representative,  to  be  paid  to 
him,  whenever,  within  five  years  after  such  deposit,  proof  to 
the  satisfaction  of  the  state  controller  and  state  treasurer  is 
produced  that  he  is  entitled  thereto.  When  so  claimed,  the 
evidence  and  the  joint  order  of  the  controller  and  treasurer 
must  be  filed  by  the  treasurer  as  his  voucher,  and  the  amount 
of  the  claim  paid  to  the  claimant,  or  his  legal  representative, 
on  filing  the  proper  receipt. 

[When  amount  of  claim  esclie<ats  to  state.]  If  no  one  claims 
the  amount,  as  herein  provided,  the  claim  devolves  and  es- 
cheats to  people  of  the  state  of  California  and  shall  be  placed 
by  the  state  treasurer  to  the  credit  of  the  school  fund.  This 
section  shall  be  applicable  to  any  and  all  estates  now  pending 
in  which  a  decree  of  final  discharge  has  not  been  granted. 

History:  Enacted  Marcli  18,  1903,  Stats,  and  Amdts.  1903, 
p.    203. 

65  C.   517,   518,  4  P.   561   (erroneously  cited  for  §  1.504). 
As  to  claims  against  estates,  see  1  Church's  New  Probate  I,n\v 
mul    I'raetioe,    666,    693-788. 
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CHAPTER  VII. 

OF  SALES  AND  CONVEYANCES  OF  PROPERTY  OF  DECE- 
DENTS. 

Article  I.     Sales,  in  General,  §§  1516-1519. 

II.     Sales  of  Personal  Property,  §§  1522-1527. 

III.  Summary     Sales     of     Mines     and     Mining     Interests, 

§§  1529-1533. 

IV.  Sales  of  Real  Estate,   Interests  Therein,  and  Confir- 

mation   Thereof,    §§  1536-1576. 
V.     Mortgages   and  Leases   of   Real   Estate,   §§  1577-1579. 

ARTICLE  I. 

SALES  IN   GENERAL. 

§  1516.     Estate  chargeable  with  debts.     No  priority. 
§  1517.     No  sales  valid,  except  by  order  of  superior  court. 
§  1518.     Petitions   for   orders   of   sale. 

§  1519.     But  one  petition,  order,   and  sale   must  be   had   when   it 
is  possible  to  do  so. 

§  1516.  ESTATE  CHARGEABLE  WITH  DtlBTS.  NO  PRI- 
ORITY. All  the  property  of  a  decedent  shall  be  chargeable 
with  the  payment  of  the  debts  of  the  deceased,  the  expenses  of 
administration,  and  the  allowance  to  the  family,  except  as 
otherwise  provided  in  this  code,  and  in  the  Civil  Code.  And 
the  said  property,  personal  and  real,  may  be  sold  as  the  court 
may  direct,  in  the  manner  prescribed  in  this  chapter.  There 
shall  be  no  priority  as  between  personal  and  real  property 
for  the  above  purposes. 

History:  Enacted  March  11,  1872,  founded  on  §  115  Probate 
Act,  which  provided  priority;  amended  March  24,  1874,  Code 
Amdts.    1873-4,   p.    367. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  section. — 57  C.  447,  459  (cited  with  other  sections);  67 
C.  637.  639,  8  P.  497,  499  (cited);  120  C.  89,  92,  52  P.  134,  586 
(construed  with  other  sections);  131  C.  115,  119,  63  P.  368 
(cited — rights  of  heirs);  142  C.  453,  456,  76  P.  41  (applied  with 
other  sections);  152  C.  760,  764,  93  P.  1010  (claims  against  estate 
— province  of  court). 
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Probate  Act  §115. — 20  C.  288,  313  (cited  with  other  sections); 
31   C.   595,  616    (cited  with   other  sections). 

As  to  administrators'  salps,  see  3   A.  S.   204. 

As  to  all  property  being  chtirgeable  for  debts,  etc.,  see  Kerr's 
Cyc.  C.   C.   §  1358   and   note. 

Same — Order  of  appropriation. — See  Kerr's  Cyc.  C.  O.  P. 
§§  1560-1564  and  notes;  also  Kerr's  Cyc.  C.  C.  §  1359  and  note. 

As  to  contract  for  purchase  of  real  estate,  sale  of,  see  Kerr's 
Cyc.   C.   C.   P.    §   1565    et   seq.   and  notes. 

As  to  estate  subject  to  debts,  expenses  of  administration, 
etc.,   see  Kerr's  Cyc.  C.  C.   P.   §  1563  and  note. 

As  to  partnership  interests,  administration  upon,  etc.,  see 
piist  §  1585  and  note. 

As  to  person  and  real  property — Being-  appropriated  without 
distinction,  see  Kerr's  Cyc.  C.  C.  P.  §  1563  and  note. 

Same — Sold  as  court  may  direct. — See  Kerr's  Cyc.  C.  C.  P. 
§  1517   and   note. 

As  to  probate  sales,  see  1  Church's  New  Probate  I-aw  ami 
Practice,   820,    884-954. 

As  to  sale — Executor  or  administrator  not  to  purchase  at,  or 
be  interested  in,  see  Kerr's  Cyc.  C.  C.  P.  §  1.^76  and  note. 


§  1517.  NO  SALES  VALID,  EXCEPT  BY  ORDEE  OF  SU- 
PERIOR COURT.  No  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid  unless  made  under  order  of  the  superior 
court,  except  as  otherwise  provided  in  this  chapter.  All  sales 
must  be  under  oath  reported  to  and  confirmed  by  the  court 
before  the  title  to  the  property  sold  passes. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  148  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    92. 

See  Kerr's  Cyc.  C.  C.  P.  for  21   pars,  annotation. 

Code  Mcction. — 49  C.  490,  495  (construed  with  §1552  post); 
50  C.  97,  99  (construed  witli  §§  1552,  1561  post);  63  C.  16,  18  (con- 
strued); 104  C.  407,  412,  38  P.  89  (cited);  114  C.  635,  660,  46  P. 
742,  34  L.  265  (construed  with  §1561  post);  115  C.  29,  33,  4G 
P.  920  (construed);  115  C.  203,  205,  46  P.  1057  (cited  with  §1552 
post);  131  C.  162,  164,  63  P.  162  (applied);  144  C.  121,  126,  77  P. 
825  (construed  with  §1561  post);  5  C.  A.  301,  304,  90  P.  203 
(case  not  falling  within  exception  mentioned  in  this  section). 

Probate  Act  §148. — 9  C.  123,  127  (construed);  18  C.  291,  303 
(construed);  21  C.  43,  44,  45  (construed);  21  C  2  1,  •_'!•  f.-un- 
strued  with  other  sections). 

Kerr's  C.  C.  P.— 70  1103 
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As  to  distinction  between  power  in  will  authorizing  sale  by- 
executor,  and  devisee  of  legal  estate  in  trust  to  carry  out  pro- 
visions of  will,  see  Kerr's  Cyc.  C.  C.  P.   §  1561  and  note. 

As  to  probate  sales,  see  1  Clmreli's  New  Probate  Law  and 
Practice,  820,   884-954. 

As  to  proceeding's  for  confirmation  of  sale  made  under  power 
in  will  required  to  be  same  as  when  made  under  order  of  court, 
see  Kerr's  Cyc.   C.  C.   P.   §§  1552,   1561   and   notes. 

As  to  valid  sale,  where  property  is  mortgaged,  see  Kerr's 
Cyc.  C.  C.  P.  §  1569  and  note. 

That  executor  is  not  permitted  generally  to  purchase  at  sales 
of  property  of  estates,  see  Kerr's  Cyc.  C.  C.  P.   §1576  and  note. 


§1618.  PETITIONS  FOE  ORDERS  OF  SALE.  All  peti- 
tions for  orders  of  sale  must  be  in  writing,  setting  forth  the 
facts  showing  the  sale  to  be  necessary,  and,  upon  the  hearing, 
any  person  interested  in  the  estate  may  file  his  written  objec- 
tions, which  must  be  heard  and  determined.  A  failure  to  set 
forth  the  facts  showing  the  sale  to  be  necessary  will  not 
invalidate  the  subsequent  proceedings,  if  the  defect  be  sup- 
plied by  the  proofs  at  the  hearing,  and  the  general  facts 
showing  the  necessity  be  stated  in  the  order  directing  the  sale. 

History:  Enacted  March  11,  1872,  re-enactmint  of  §  149  Pro- 
bate Act;  amended  March  24,  1874,  Code  Aroats.  1873-4,  p.  367; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  218,  act  held  unconstitutional.  Gee  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Probate  Act  §  140. — 9  C.  616,  636   (cited  with  other  sections). 

As  to  entire  estate,  real  and  personal,  liable  for  debts,  ex- 
penses of  administration,  see  Kerr's  Cyc.  C.  C.  P.  §  1653  and 
note. 

As  to  probate  sale,  see  1  Church's  IVeiv  Probate  La-tv  and 
Practice,  820,  884-954. 

§  1519.  BUT  ONE  PETITION,  ORDER,  AND  SALE  MUST 
BE  HAD  WHEN  IT  IS  POSSIBLE  TO  DO  SO.  When  it  ap- 
pears to  the  court  that  the  estate  is  insolvent,  or  that  it  will 
require  a  sale  of  all  the  property  of  the  estate,  of  every  char- 
acter, to  pay  the  family  allowance,  expenses  of  administration, 
and  debts,  there  need  be  but  one  petition  filed,  but  one  order 
of  sale  made,  and  but  one   sale  had,  except  in  the  case  of 
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perishable  property,  which  may  be  sold  as  provided  in  section 
fifteen  hundred  and  twenty-two.  The  court,  when  a  petition 
for  the  sale  of  any  property  for  any  of  the  purposes  herein 
named  is  presented,  must  inquire  fully  into  the  probable 
amount  required  to  make  all  such  payments,  and  if  there  be 
no  more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In  such 
case  the  petition  must  set  forth  substantially  the  facts  re- 
quired by  section  fifteen  hundred  and  thirty-seven. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  367;  April  16,  1880,  Code  Anidts.  1880 
(C.    C.    P.   pt.),    p.    92. 

57  C.  447,  459   (cited  with  other  sections). 

As  to  orders  generally,  in  prohate  proceedings,  see  Kerr's  Cyc. 
C.    C.   P.   §  1704   and   note. 

As  to  petition  generally,  .see  Korr's  Cyc.  C.  C.  P.  §§  J  536,  ]fi39 
and  notes. 

Same — Sale  of  personalty  on,  see  Kerr's  Cyc.  C.  C.  P.  S§  1536, 
1639  and  notes. 

As  to  prohate  sales,  see  i  Cliiircli's  NtMv  I'rohale  i.nw  :md 
Praotice,  820,  884-954. 


ARTICLE  II. 

SALES  OF  PERSONAL  PROPERTY. 

§  1522.  Perishable  and  depreciating  property  to  be  sold. 

§  1523.  Order  to  sell  personal  property. 

§  1524.  Partnership   interests  and  choses  in  action,  how  sold. 

§  1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

S  1526.  Sale  of  personal  property. 

§]527.  Sale  of  personal  property  of  deceased  persons. 

§1522.  rEKISII.VBLE  AND  DEPRECfATING  PROPERTY 
TO  BE  SOLD.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  administrator  may  apply  to  the 
court  or  judge  and  obtain  an  order  to  sell  pei'ishable  and 
other  personal  property  likely  to  depreciate  in  value,  or  which 
will  incur  loss  or  expense  by  being  kept,  and  so  much  other 
personal  property  as  may  be  necessary  to  pay  the  allowance 
made  to  the  family  of  the  decedent.  The  order  for  the  sale 
may  be  made  without  notice;  but  the  executor,  administrator, 
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or  special  administrator  is  responsible  for  the  property, 
unless,  after  making  a  sworn  return,  and  on  a  proper  show- 
ing, the  court  shall  approve  the  sale. 

History:  Enacted  March  11,  1872,  founded  on  §  150  Probate 
Act  as  amended  April  13,  1860,  Stats.  1860,  p.  175;  May  20,  1861, 
Stats.  1861,  p.  639,  §47;  1866,  Stats.  1865-6,  p.  765;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  219,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

Code  section. — 57  C.  447,  459  (cited  with  other  sections);  106 
C.  427,  433,  39  P.  805  (cited  in  construing  §§  1411,  1415,  1466  ante); 
129  C.   86,  89,  79  A.  S.  78,  61  P.   659    (applied). 

Probate  Act  §150. — 9  C.  616,  636  (cited  with  other  sections); 
21  C  24,  32   (cited  with  other  sections). 

As  to  orders  for  sale,  see  Kerr's  Cyc.  C.  C.  P.  §  1525  and  note. 

As  to  petition,  for  sale,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1518  and 
note. 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  aud 
Practice,  820,   884-954. 

As  to  sale  of  property  for  payment  of  claims  against  estate, 
etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1523  and  note. 

§1523.    OEDEE    TO    SELL    PEESOJfAL    PEOPEETT.      If 

claims  against  the  estate  have  been  allowed,  and  a  sale  of 
property  is  necessary  for  their  payment,  or  for  the  expenses 
of  administration,  or  for  the  payment  of  legacies,  the  executor 
or  administrator  may  apply  for  an  order  to  sell  so  much  of 
the  personal  property  as  may  be  necessary  therefor.  Upon 
filing  his  petition,  notice  of  at  least  five  days  must  be  given  of 
the  hearing  of  the  application,  either  by  posting  notices  or  by 
advertising.  He  may  also  make  a  similar  application  from 
time  to  time,  so  long  as  any  personal  property  remains  in  his 
hands,  and  sale  thereof  is  necessary.  If  it  appear  for  the  best 
interests  of  the  estate,  he  may,  at  any  time  after  filing  the 
inventory  in  like  manner,  and  after  giving  like  notice,  apply 
for  and  obtain  an  order  to  sell  the  whole  of  the  personal  prop- 
erty belonging  to  the  estate,  whether  necessary  to  pay  debts 
or  not. 

History:  Enacted  March  11,  1872,  founded  on  §  150  Probate 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  368;  April 
16,  1880.  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  93. 
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57  C.  447,  459  (cited  with  other  sections). 

As  to  claims  against  estates  in  general,  see  Kerr's  Cyc.  C.  C. 
P.  §  1622  et  seq.  and  notes. 

As  to  notice  by  advertisement,  see  Kerr's  Cyc  C.  C.  P.  §  1705 
and  note. 

As  to  probate  sales,  see  1  Chnroli's  New  l>r<>l>ii<e  I,a»v  niul 
I'ractK-e,  820,   884-954. 

§  1524.  PARTNEBSHIP  IiMERESTS  AND  CHOSES  IN  AC- 
TION,  HOW  SOLD.  Partnership  interests  or  interests  belong- 
ing to  any  estate  by  virtue  of  any  partnership  formerly  ex- 
isting, interest  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of  the 
estate.  Before  confirming  tbe  sale  of  any  partnership  interest, 
whether  made  to  the  surviving  partner  or  to  any  other  person, 
the  court  or  judge  must  carefully  inquire  into  the  condition  of 
the  partnership  affairs,  and  must  examine  the  surviving  part- 
ner, if  in  the  county  and  able  to  be  present  in  court. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  219,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

104  C.  407,  412,  43  A.  S.  118,  38  P.  89  (cited  with  §  1517  ante); 
114  C.  635,  661,  4*6  P.  742,  34  L.  265  (cited);  131  C.  162,  164,  165,  63 
P.  162  (applied). 

As  to  partnership  interest,  see  Kerr's  Cyc.  C.  C.  P.  §  1585  and 
note. 

As  to  probate  sales,  see  1  ChiiroliVs  New  Proliate  Law  anrt 
I'raoUoe,  820,   884-954. 

As  to  sale  of  chose  in  action  liy  foreign  executors,  wlun 
deeni(>d  invalid,  see  Kerr's  Cyc.  C.  C.  P.  §  1517  and  note. 

8  1525.  OBDER  OF  SALE,  WHAT  TO  DIRECT  AND  WHAT 
TO  BE  FIRST  SOLD.  If  it  appear  that  a  sale  is  necessary  for 
the  payment  of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the  prop- 
erty to  be  sold,  whether  it  is  or  is  not  necessary  to  pay  the 
debts  or  family  allowance,  the  court  or  judge  must  order  it  to 
be  made.  In  making  orders  and  sales  for  the  payment  of  debts 
or  family  allowance,  such  articles  as  are  not  necessary  for 
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the  support  and  subsistence  of  the  family  of  the  decedent, 
or  are  not  specially  bequeathed,  must  be  first  sold,  and  the 
court  or  judge  must  so  direct. 

History:  Enacted  March  11,  1872,  founded  on  §  151  Probate 
Act  as  amended  April  13,  1860,  Stats.  1860,  p.  175;  May  20,  1861, 
Stats.  1861,  p.  639,  §48;  amended  March  24,  1874,  Code  Anidts. 
1873-4,  p.  368. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
Code  section. — 57  C.  447,  459   (cited  witli  other  sections). 
Probate  Act  §  151.— 48  C.   191,  193    (construed). 
As    to    probate    sales,    see    1    Chiireii's   Nct%'   Probate    La^v    ami 
Practice,  820,   884-954. 

§1526.  SALE  OF  PEESONAL  PEOPERTY.  The  sale  of 
personal  property  must  be  made  at  public  auction  for  such 
money  or  currency  as  the  court  may  direct,  and  after  public 
notice  given  for  at  least  ten  days  by  notices  posted  in  three 
public  places  in  the  county,  or  by  publication  in  a  newpsaper, 
or  both,  containing  the  time  and  place  of  sale,  and  a  brief 
description  of  the  property  to  be  sold,  unless  for  good  reason 
shown  the  court,  or  a  judge  thereof,  orders  a  private  sale,  or 
a  shorter  notice.  Public  sales  of  such  property  must  be  made 
at  the  court-house  door,  or  at  the  residence  of  the  decedent, 
or  at  some  other  public  place;  but  no  sale  shall  be  made  of 
any  personal  property  which  is  not  present  at  the  time  of  sale, 
unless  the  court  otherwise  order. 

History:  Enacted  March  11,  1872,  founded  on  §§  152,  153  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  369; 
April    16,    1880,   Code   Amdts.    1880    (C.    C.    P.   pt.),    p.    93. 

§  1527.  SALE  OF  PERSONAL  PROPERTY  OF  DECEASED 
PERSONS.  Whenever  it  appears  to  the  court  on  any  hearing 
of  an  application  for  a  sale  of  real  property,  that  it  would  be 
for  the  interest  of  the  estate  that  personal  property  of  the 
estate,  or  some  part  of  such  property,  should  first  be  sold,  the 
court  may  decree  the  sale  of  said  personal  property,  or  any 
part  of  it,  and  the  sale  thereof  shall  be  conducted  in  the  same 
manner  as  if  the  application  had  been  made  for  the  sale  of 
such  personal  property  in  the  first  instance. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.    242. 
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ARTICLE  III. 

SUMMARY    SALES    OF   MINES    AND   MINING   INTERESTS. 

§  1529.     Mines  may  be  sold,   how. 

§  1530.  Petition  for  sale,  who  may  file  and  what  to  contain. 
§  1531.  Order  to  show  cause,  how  made  and  on  what  notice. 
§  1532.     Order  of  sale,   when   and  how  made. 

§  1533.     Further    proceedings    to    conform    to    articles    two    and 
four. 

§  1529.  MINES  MAY  BE  SOLD,  HOW.  Wheu  it  appears 
from  the  inventory  of  tlie  estate  of  any  decedent  that  his  estate 
consists  in  whole  or  in  part  of  mines,  or  interests  in  mines, 
such  mines  or  interests  may  be  sold  under  the  oi-der  of  the 
court  having  jurisdiction  of  the  estate,  as  hereinafter  provided. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  93. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

83  C.  344,  349,  21  P.  11,  23  P.  314,  316  (cited  with  other  sec- 
tions); 112  C.  176,  178,  44  P.  467,  468  (cited  witli  <jtlier  sections): 
116  C.  575,  581,  48  P.  709  (cited  and  applied). 

A.s  to  probate  sales,  see  1  (/Iniroli'.s  \o\v  I'rohad'  l,:nv  iiinl 
rractlce,  820,  884-954. 

§1530.  PETITION  FOR  SALE,  WHO  MAY  FILE  AND 
WHAT  TO  CONTAIN.  The  executor  or  administrator,  or  any 
heir  at  law,  or  creditor  of  the  estate,  or  any  partner  or  mem- 
ber of  any  mining  company,  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  petition, 
in  writing,  setting  forth  the  general  facts  of  the  estate  being 
then  in  due  course  of  administration,  and  particularly  describ- 
ing the  mine,  interest,  or  shares  which  it  is  desired  to  sell, 
and  particularly  the  condition  and  situation  of  the  mines  or 
mining  interests,  or  of  the  mining  company  in  which  such 
interests  or  shares  are  held,  and  the  grounds  upon  which  the 
sale  is  asked  to  be  made. 

History:  Enacted  March  11,  1872,  founded  on  §  153  Probate 
Act  as  amended  March  31,  1866,  Stats.  1865-6,  p.  539,  %  2; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  93. 
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55  C.  310,  314  (cited  with  §  1C57  post);  83  C.  344,  349,  21  P.  15, 
23  P.  314,  316  (cited  witli  other  sections);  112  C.  176,  178,  44  P. 
467,  468  (cited  with  other  sections);  138  C.  30],  302,  71  P.  441 
(cited). 

As  to  petition  for  sale,  jjcncrally,  see  Kerr's  Cyc.  C.  C.  P.  §  3  518 
and  note. 

Same — Petition  fatally  defective  wlien  measured  by  this  sec- 
tion.— See  Kerr's  Cyc.  C.  C.  P.  §  1537  and  note  pars.  24,  50,  51. 

As  to  probate  sales,  see  1  Chureh'.s  New  Probate  La^v  au«l 
I'l-actice,  820,   884-954. 

As  to  sale  of  mines  and  mining  interests,  exception  to  general 
rule  governing  sales  of  property  of  estates  to  pay  delfts,  ex- 
penses, etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1529  and  note. 

§  1531.  OKDEK  TO  SHOW  CAUSE,  HOW  MADE  AND  ON 
WHAT  NOTICE.  Upon  the  presentation  of  such  petition,  the 
court,  or  a  judge  thereof,  must  make  an  order  directing  all 
persons  interested  to  appear  before  such  court,  at  a  time  and 
place  specified,  not  less  than  four  or  more  than  ten  weeks 
from  the  time  of  making  such  order,  to  show  cause  why  an 
order  should  not  be  granted  to  the  executor  or  administrator 
to  sell  such  mine,  mining  interests,  shares,  or  stocks,  as  are 
set  forth  in  the  petition  and  belonging  to  the  estate.  A  copy 
of  the  order  to  show  cause  must  be  personally  seryed  on  all 
persons  interested  in  the  estate,  at  least  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  published  at  least 
four  successive  weeks  in  such  newspaper  as  such  court  or 
judge  shall  specify.  If  all  persons  interested  in  the  estate 
signify  in  writing  their  assent  to  such  sale,  the  notice  may 
be  dispensed  with. 

History:  Enacted  March  11,  1872,  founded  on  §  153  Probate 
Act  as  amended  March  31,  1866,  Stats.  1865-6,  p.  539,  §  2;  amended 
April   16,   1880,  Code  Amdts.   1880    (C.   C.  P.  pt.),  p.   94. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

83  C.  344,  349,  21  P.  15,  23  P.  314,  316  (cited  with  other  sec- 
tions); 112  C.  176,  178,  44  P.  467,  468   (cited  with  otlier  sections). 

As  to  probate  sales,  see  1  CliiircU's  New  Probate  Law  anil 
Practice,  820,   884-954. 

As  to  publication  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  1705  and 
note. 

As  to  sale  of  mines  and  mining  interests,  exception  to  genera! 
rule  governing  sales  of  property  of  estates  to  pay  drbts,  ex- 
penses, etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1529  and  note. 
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§  1532.     ORDER  OF  SALE,  WHEN  AND  HOW  MADE.     If, 

upon  hearing  the  petition,  it  appears  to  the  satisfaction  of  the 
court  that  it  is  to  the  interest  of  the  estate  that  such  mining 
property  or  interests  of  the  estate  should  be  sold,  or  that  an 
immediate  sale  is  necessary  in  order  to  secure  the  just  rights 
or  interests  of  the  mining  partners,  or  tenants  in  common, 
such  court  must  make  an  order  authorizing  the  executor  or 
administrator  to  sell  such  mining  interests,  mines,  or  shares, 
as  hereinafter  provided. 

HiMtory:  Enacted  March  11,  1872,  founded  on  §  153  Probate 
Act  as  amended  March  22.  1866,  Stats.  1865-6,  p.  359,  §  4:  amended 
April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  94. 

83  C.  344.  349,  21  P.  15,  23  P.  314,  316  (cited  with  other  sec- 
tions); 112  C.  176.  178,  44  P.  467.  468  (cited  with  other  sections). 

As  to  power  of  court  to  appropriate  any  of  funds  of  estate  to 
aid  either  proponent  or  contestant  before  probate  is  permitted 
or  denied,  see  93  C.  569,  573,  29  P.  230. 

As  to  probate  sales,  see  1  Cliureli'N  N'c^v  Probate  I<a»v  niul 
Practice,  820,   884-954. 

As  to  sale  of  mines  and  mining  interests,  exception  to  general 
rule  governing  sales  of  property  of  estates  to  pay  debts,  ex- 
penses, etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1529  and  note. 

§  153,S.  FURTHER  PROCEEDINGS  TO  CONFORM  TO 
ARTICLES  TWO  AND  FOUR.  After  the  order  of  sale  is  made, 
all  further  proceedings  for  the  sale  of  such  mining  property, 
and  for  the  notice,  report,  and  confirmation  thereof,  must  he 
in  conformity  with  the  provisions  of  article  four  of  this 
chapter. 

History:  Enacted  March  11,  1872,  founded  on  §  153  Probate 
Act    as   amended   March    22,    1866,    Stats.    1865-6,    p.    359,    §  5. 

83  C.  344,  349,  21  P.  15,  23  P.  314,  316  (cited  with  otlier  sec- 
tions); 112  C.  176,  178,  44  P.  467,  468   (cited  Avith  other  sections). 

As  to  probate  sales,  see  1  Clmreli's  Now  Probate  X.siw  ami 
Practice,  820,  884-954. 

As  to  sale  of  mines  and  mining  interests,  exception  to  general 
rule  governing  sales  of  property  of  estates  to  pay  debts,  ex- 
penses, etc.,   see  Kerr  s  Cyc.  C.  C  P.   §1529  and   nnle. 
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ARTICLE  IV. 

THE   SALE  OF   REAL  ESTATE,   INTERESTS   THEREIN,   AND 
CONFIRMATION  THEREOF. 

§  1536.     Executor  or  administrator  may  sell  property,  when. 

§  1537.     Verified  petition  for  sale,  what  to  contain. 

§  1538.     Order  to  persons  interested  to  appear. 

§  1539.     Copy  to  be  served,  assent  given,  or  publication  made. 

§  1540.     Hearing  after  proof  of  service.     Presentation  of  claims. 

§  1541.  Administrator,  executor,  and  witnesses  may  be  ex- 
amined. 

§  1542.     To   sell   real    estate    or   any   part,    when. 

§  1543.     Order  of   sale,   when  to   be  made. 

§  1544.  What  the  order  of  sale  must  contain.  May  be  at  pub- 
lic or  private  sale. 

§  1545.  Interested  persons  may  apply  for  order  of  sale.  Form 
of  petition. 

§  1546.     To  deliver  copy  of  order  to  executor.      [Repealed.] 

§  1547.     Notice  of  sale. 

§  1548.     Time   and   place. 

§  1549.  Private  sale  of  real  estate,  how  made,  and  notice.  Bids, 
when  and  how  received. 

5  1550.     Ninety  per  cent  of  appraised  vaKie  must  be  offered. 

§  1551.     Purchase  money  on  sale  on  credit,  how  secured. 

§  1552.  Return  of  proceedings;  notice  of  hearing.  Setting  aside 
sale.     Resale. 

S  1553.     May  file  objections,  when  and  who. 

§  1554.  When  order  of  confirmation  is  to  be  made,  and  when 
not. 

§  1555.     Conveyances. 

§  1556.     Order   of   confirmation,   what   to   state. 

§  1557.     Sale   may   be   postponed. 

§  1558.     Notice   of  postponement. 

§  1559.     Sale  of  real  estate  to  pay  legacies.     [Repealed.] 

§  1560.     Where  payment  of  debts,  etc.,  provided  for  by  will. 

§  1561.     Sale  without  order. 

§  1562.     Where  provision  by  will  insufficient. 

§  1563.     Estate  subject  to  debts,  etc. 

§  1564.     Contribution   among   legatees. 

§  1565.     Contract  for  purchase  of  lands  may  be  sold,  how. 

§  1566.     Conditions   of   sale. 

§  1567.     Purchaser  to  give  bond. 

§  1568.     Executor  to  assign  contract. 

§  1569.  Sales  by  executors  or  administrators  of  lands  under 
mortgage  or  lien. 

§1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the 
lands.  His  receipt  to  the  amount  of  his  claim  a 
valid  payment. 
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§  1571.  Administrator    and    executor    liable    for    misconduct    in 

sale. 

§  1572.  Fraudulent  sales. 

§  1573.  Limitation   of  actions  for   vacating  sale,   etc. 

§  1574.  To  what  cases  preceding  section  not  to  apply. 

§  1575.  Account  of  sale  to  be  returned. 

§  1576.  Executor,  etc.,  not  to  be  purchaser. 

§1536.  EXECUTOR  OE  ADMIMSTR ATOR  MAY  SELL 
PROPERTY,  >VHEN.  When  a  sale  of  property  of  the  estate 
is  necessary  to  pay  the  allowance  of  the  family,  or  the  debts 
outstanding  against  the  decedent,  or  the  debts,  expenses,  or 
charges  of  administration  or  legacies;  or  when  it  appears  to 
the  satisfaction  of  the  court  that  it  is  for  the  advantage,  bene- 
fit, and  best  interests  of  the  estate,  and  those  interested 
therein,  that  the  real  estate,  or  some  part  thereof,  be  sold,  the 
executor  or  administrator  may  sell  any  real  as  well  as  per- 
sonal property  of  the  estate,  upon  the  order  of  the  court;  and 
an  application  for  the  sale  of  real  property  may  also  embrace 
the  sale  of  personal  property. 

History:  Enacted  March  11,  1872,  founded  on  §  154  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  640,  %Zl;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  369;  April  16,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  94;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  212. 

See  Kerr's  Cyc.  C.  C.  P.  for  21  pars,  annotation. 

Code  section. — 57  C.  447,  459  (cited  with  other  sections);  83 
C.  344,  349,  21  P.  15,  23  P.  314,  316  (cited  with  §  1537  post);  87 
C.  480.  482.  25  P.  685.  686  (construed  with  §1545  post);  88  C. 
582,  584,  586,  588,  26  P.  521,  522  (cited);  112  C.  176,  178,  44  P. 
467  (construed  with  other  sections);  120  C.  89,  92,  52  P.  134,  586 
(construed  with  other  sections);  125  C.  396,  397,  73  A.  S.  58,  58 
P.  59  (construed  with  other  sections);  129  C.  86,  87,  61  P.  659 
(applied);  131  C.  667,  670,  63  P.  1080  (applied);  142  C.  377,  379, 
75  P.  1083  (construed  as  not  applying);  144  C.  665,  068,  669,  79 
P.  383  (construed  with  other  sections);  2  C.  A.  338,  339,  83  P. 
814   (sale  of  property  to  pay  charges). 

Probate  Act  §154. — 13  C.  562,  576  (cited  with  other  sections): 
16  C.  473,  500  (construed  with  other  seotion.s);  20  C.  121.  124 
(cited  with  other  sections);  20  C.  288.  313  (cited  witli  other 
sections);  22  C.  266,  275  (cited);  33  C.  658,  665  (cited  with  §1537 
post);  36  C.  687,  690  (cited  with  other  sections);  48  C.  191,  193 
(cited);  50  C.  388,  406  (cited  with  §1537  post);  55  C.  574,  582 
(cited);   139  C.   17,  19,  72  P.  393   (cit.nn. 
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As  to  additional  bond  required  of  executor,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1389,   1390  and  notes. 

As  to  contract  for  purchase  of  lanclH.  how  sold,  see  Kerr's 
Cyc.  C.  C.  P.  §  1565  and  note. 

As  to  delay  in  applying  for  order  of  sale  of  real  estate,  see 
note  26  A.  S.  22-26. 

As  to  effect  of  amendment  to  tliis  section  on  estates  of  per- 
sons previously  deceased,  see  Kerr's  Cyc.  C.  C.  P.  §§l.o42,  ].'i43 
and  notes. 

As  to  executors  and  other  trustees,  when  vested  with  powers 
by  implication,  see  87  A.  D.  209-217. 

As  to  probate  sales,  see  1  Cluiroli's  Xe^v  I'r*;'!!:!**"  I, aw  ami 
Practice,  820,   884-954. 

As  to  sale  of  realty — Authoi'ized,  see  Kerr's  Cyc  C.  C.  P. 
§  1516  and  note. 

Same — Additional  bond  on. — See  Kerr's  Cyc.  C.  C.  P.  §1389 
and  note. 

Same — Contract  for  purchase  of  realty,  interest  under  may 
lie  included. — See  Kerr's  Cyc.  C.  C.  P.  §  1565  and  note. 

§  1537.  VERIFIED  PETITION  FOR  SALE,  WHAT  TO  CON- 
TAIN. To  obtain  such  order  for  the  sale  of  real  property,  he 
must  present  a  verified  petition  to  the  superior  court,  or  a 
judge  thereof,  setting  forth  [1]  the  amount  of  the  personal 
estate  that  has  come  to  his  hands,  and  [2]  how  much  thereof, 
if  any,  remains  undisposed  of;  [3]  the  debts  outstanding 
against  the  decedent,  as  far  as  can  be  ascertained  or  esti- 
mated; [4]  the  amount  due  upon  the  family  allowance,  or 
[5]  that  will  be  due  after  the  same  has  been  in  force  for  one 
year;  [6]  the  debts,  expenses,  and  charges  of  administration 
already  accrued,  and  [7]  an  estimate  of  what  will  or  may 
accrue  during  the  administration;  [8]  a  general  description 
of  all  the  real  property  of  which  the  decedent  died  seized,  or 
in  which  he  had  any  interest,  or  in  which  the  estate  has 
acquired  any  interest,  and  [9]  the  condition  and  value  thereof, 
and  [10]  whether  the  same  be  community  or  separate  prop- 
erty; [11]  the  names  of  the  legatees  and  devisees,  if  anj%  and 
[12]  the  heirs  of  the  deceased,  so  far  as  known  to  the  peti- 
tioner; and  if  said  order  for  sale  of  real  estate  is  petitioned 
for  on  the  ground  that  it  is  for  the  advantage,  benefit,  and 
best  interests  of  the  estate,  and  those  interested  therein  that  a 
sale  be  made,  the  petition,  in  addition  to  the  foregoing  facts, 
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[13]  must  set  forth  in  what  way  an  advantage  or  benefit  would 
accrue  to  the  estate,  and  those  interested  therein,  by  such 
sale. 

If  any  of  the  nisitUrs  herein  enurnersiled  cannot  be  ascer- 
tained, it  must  be  so  stated  in  the  i/etition;  but  a  failure  to 
set  forth  facts  hereinbefore  enumerated  will  not  invalidate 
the  subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing  and  the  general  facts,  showing  that 
such  sale  is  necessary,  or  that  such  sale  is  for  the  advantage, 
benefit,  and  best  interests  of  the  estate,  and  those  interested 
therein,  be  stated  in  the  decree. 

History:  Enacted  March  11,  1872,  founded  on  §  155  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  640,  §52;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  370;  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  March  23,  1893,  Stats., 
and  Amdts.  1893,  p.  212;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  219,  act  held  unconstitutional, 
see  liistory,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  59  pars,  annotation. 

Code  section. — 51  C.  563,  565  (construed  and  applied):  55  C. 
310,  314,  315  (construed  and  applied);  63  C.  16,  17.  18  (con- 
strued with  §1517  ante);  63  C.  346,  347  (construed);  66  C.  388, 
389,  5  P.  676  (construed  and  applied);  21  P.  15,  17  (applied); 
78  C.  597,  599,  600,  21  P.  372,  373  (referred  to);  82  C.  174,  176, 
16  A.  S.  101,  23  P.  9,  10  (construed);  82  C.  548,  549,  23  P.  12 
(construed);  83  C.  344,  346,  349,  351,  355,  356,  21  P.  15,  23  P. 
314,  315,  316  (failure  of  guardian's  petition  to  show  necessity 
for,  or  expediency  of,  guardian's  sale — construction  of  code — 
power  may  be  supplied);  85  C.  151,  152,  24  P.  641  (substantial 
compliance  with  section  is  snfflcient);  96  C.  664,  667,  31  P.  565, 
566  (construed);  108  C.  331,  339,  41  P.  458  (construed);  38  P. 
971  (cited);  112  C.  176,  178,  180,  44  P.  467  (construed  and  ap- 
plied); 112  C.  260,  268,  44  P.  572  (applied);  120  C.  421,  424,  425, 
52  P.  708  (construed  as  not  applying);  120  C.  609,  611,  52  P.  1000 
(cited);  125  C.  253,  257;  57  P.  994  (construed  with  §§1538,  1539 
post);  125  C.  396,  397,  73  A.  S.  58,  58  P.  59  (construed  witli  other 
sections— sale  of  realty  for  benefit  of  estate,  etc.);  127  C.  456, 
458,  59  P.  839  (construed);  131  C.  115,  119,  63  P.  368  (applied); 
131  C.  667,  670,  82  A.  S.  407,  63  P.  1080  (sale  to  meet  expenses 
to  accrue);  137  C.  184,  185,  186,  187,  188,  189,  191,  192,  G9  P.  968 
(construed);  141  C.  639,  641,  642,  75  P.  317,  318  (constiu.-d ) ;  142 
C.   377,  379,  75  P.  1083   (construed  as  not  applying). 

Probate  Act  155. — 13  C.  562,  576  (cited  with  other  sections): 
IC   C.    473,    500    (construed    with    oilier   sections):    19    C.    307,    410 
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(cited  with  othei-  sections);  20  C.  121,  124  (cited  with  other  sec- 
tions); 20  C.  288,  313,  314  (cited  with  other  sections);  33  C.  658, 
fi65  (cited  with  §  1536  ante);  36  C.  687,  690,  691  (cited  with  other 
sections);  50  C.  388,  406  (cited  with  §1536  ante);  54  C.  197  (con- 
strued); 85  C.  151,  152,  24  P.  641  (construed);  83  C.  344,  346,  349, 
351,  355,  356,  21  P.  15,  23  P.  314  (cited  in  construing  §§  1777 
1778  post);  139  C.  17,  19,  72  P.  393    (cited). 

As  to  decree  of  sale  held  sufficient  as  showing  necessity  for 
sale  of  estate  of  minor,  see  Kerr's  Cyc.  C.  C.  P.  §  1778  and 
note. 

As  to  effect  of  amendment  to  tliis  section  on  estates  of  per- 
sons previously  deceased,  see  Kerr's  Cyc.  C.  C.  P.  §  153C  and 
note  pars.   3-5. 

As  to  guardianship  sales,  see  Kerr's  Cyc.  C.  C.  P.  §  1781  and 
note. 

As  to  petition  by  interested  party  when  executor  neglects  or 
refuses  to  apply  for  order  of  sale,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
§  1545  and  note. 

As  to  petition  for  orders  of  sale  in  general,  see  Kerr's  Cyc. 
C.  C.  P.  §  1518  and  note. 

As  to  petition  for  sale  of  property,  see  Kerr's  Cyc.  C.  C.  P. 
§  158  and  note. 

Same — Amended  petition  should  be  treated  as  new  petition 
and  court  should  proceed  de  novo  upon  the  same.— See  66  C.  388, 
389,  5  P.  676. 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  and 
Practice,  820,   884-954. 

As  to  return  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  §  1517   and  note. 

As  to  sufficiency  of  petition,  see  Kerr's  Cyc.  C.  C.  P.  §  1536 
and  note  par.   13. 

As  to  sufficiency  of  petition  as  against  collateral  attack,  see 
Kerr's  Cyc.  C.  C.  P.  §  1517  and  note. 

As  to  summary  sale  of  mine,  see  Kerr's  Cyc.  C.  C.  P.  §§  1529 
et  seq.  and  notes. 

As  to  summary  sales  of  mines  and  mining  interest,  see  Kerr's 
Cyc.  C.  C.  P.  §§  1529-1533  and  notes. 

§  1538.    ORDER  TO  PERSOJfS  INTERESTED  TO  APPEAR. 

If  it  appears  to  the  court  or  judge,  frorn  such  petition,  that  it 
is  necessary,  or  that  it  would  be  for  the  advantage,  benefit, 
and  best  interests  of  the  estate,  and  those  interested  therein, 
to  sell  the  whole  or  some  portion  of  the  real  estate,  for  the 
purposes  and  reasons  mentioned  in  the  preceding  section,  or 
any  of  them,  such  petition  must  be  filed,  and  an  order  there- 
upon made,  directing  all  persons  interested  in  the  estate  to 
appear  before  the  court,  at  a  time  and  place  specified,  not  less 
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than  four  nor  more  than  ten  weeks  from  the  time  of  making 
such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  the  executor  or  administrator  for  the  sale  of  such  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  156  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641,  §53; 
amended  March  23,  1893,  Stats,  and  Aradts,  1893,  p.  213. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

Code  section.— 122  C.  39,  41,  49,  54  P.  378  (cited);  125  C.  253, 
257,  57  P.  994  (construed  with  other  sections — invalidity  of 
probate  sale  of  real  estate  without  order  to  show  cause);  125 
C.  396,  397,  58  P.  59  (cons-trued  with  other  sections);  139  C.  17, 
20,  72  P.  393  (construed);  21,  72  P.  393  (erroneously  cited  for 
§  1539). 

Probate  Act  §156. — 13  C.  562,  576  (cited  with  other  sections); 
16  C.  473,  500,  502,  503,  76  A.  D.  551  (construed  with  other  sec- 
tions); 20  C.  121,  124  (cited  with  other  sections);  20  C.  288,  313 
(cited  with  other  sections);  36  C.  687,  690  (cited  with  other 
sections);  139  C.  17,  20,  72  P.  393  (no  necessity  of  description  of 
real  estate  in  order). 

As  to  probate  sales,  see  1  Clmrch's  IVew  Prolcilc  I,:i>v  and 
Practice,  820,  884-954. 

§  1539.  COPY  TO  BE  SEIIVED,  ASSENT  GIVEN,  OR  PUB- 
LIC'ATION  MADE.  A  copy  of  the  order  to  show  cause  must 
be  personally  served  on  all  persons  interested  in  the  estate, 
any  general  guardian  of  a  minor  so  interested,  and  any  leg- 
atee, or  devisee,  or  heir  of  the  decedent,  provided  they  are 
residents  of  the  county,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  be  published  four  suc- 
cessive wrecks  in  such  newspaper  in  the  county  as  the  court 
or  judge  shall  direct.  If  all  persons  interested  in  tlie  estate 
join  in  the  petition  for  the  sale,  or  signify  in  writing  their 
assent  thereto,  the  notice  may  be  dispensed  with,  and  the 
hearing  may  be  had  at  any  time. 

History:  Enacted  March  11,  1872,  founded  on  §§  157,  159  Pro- 
bate Act  as  amended  May  22,  1861,  Stats.  1861,  p.  641,  §§  54,  56; 
April  4,  1864,  Stats.  1863-4,  p.  367,  §  23;  amended  Marcli  24,  1874, 
Code  Amdts.   1873-4,  p.   370. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  amu.laliwn. 
Code  section. — 84  C.  444,  446,  24  P.  281,  282  (construed  with  other 
sections);   97   C.   360,   366,   32  P.  324    (construed);   100  C.   400,   402, 
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34  P.  865  (construed);  122  C.  39,  41.  49,  34  P.  378  (cited);  125  C. 
253,  257,  57  P.  994  (construed  witli  §  1537  ante  and  this  sec- 
tion);  139  C.  17,  21,  72  P.  393  (applied  but  erroneously  cited  as 
§1538). 

Probate  Act,  §§157,  159. — 16  C.  473,  503  (§159  cited);  20  C. 
121,  124  (§159  cited  with  other  sections);  33  C.  45,  52  (§159 
cited),  54  (§157  cited),  91  A.  D.  617;  43  C.  543,  547  (construed); 
54  C.  196,  197  (cited  with  other  sections);  139  C.  17,  21,  72  P. 
393    (§  157   Probate  Act  cited). 

As  to  guardian  when  infant  a  party,  see  Kerr's  Cyc.  C.  C.  P. 
§§  372,  373,  1722,  1769  and  notes. 

As  to  probate  sales,  see  1  Church's  Xew  Probate  Law  and 
Practice,  820,   884-954. 

As  to  publication  of  notice  in  genei'al,  see  Kerr's  Cyc.  C.  C. 
P.   §  1705  and  note. 

As  to  service  of  notice — By  publication,  see  Kerr's  Cyc.  C.  C. 
P.   §  1705  and  note. 

Same— Personal  service. — See  Kerr's  Cyc.  C.  C.  P.  §§1011, 
1707-1710  and  notes. 

As  to  sufficiency  of  publication  of  notice  of  private  sale  of 
real  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  1549  and  note  pars.  4,  5. 

§1540.     HEARING    AFTER    PROOF    OF    SERVICE.      The 

court,  at  the  time  and  place  appointed  in  such  order,  or  at 
such  other  time  to  which  the  hearing  may  be  postponed,  upon 
satisfactory  proof  of  personal  service  or  publication  of  a  copy 
of  the  order,  by  affidavit  or  otherwise,  if  the  consent  in  writing 
to  such  sale  of  all  parties  interested  is  not  filed,  must  pro- 
ceed to  hear  the  petition,  and  hear  and  examine  the  allega- 
tions and  proofs  of  the  petitioners,  and  of  all  persons  inteij- 
ested  in  the  estate  who  may  oppose  the  application. 

PRESENTATIOJf  OF  CLAIMS.  All  claims  against  the  dece- 
dent not  before  presented,  if  the  period  of  presentation  has 
not  elapsed,  may  be  presented  and  passed  upon  at  the  hearing. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  158  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641, 
§55;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  95;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  220,  act  held  unconstitutional,  see  history, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. — 62  C.  413,  415  (cited  with  §  1497  ante  and  §  1636 
post);  84  C.  444,  446,  24  P.  281,  282  (cited  with  other  sections); 
1  C.  A.  57.  60,  81  P.  728   (construed). 
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Prohale  Act  §  J58. — 20  C.   121,  124   (cited  with  other  sections). 
As    to    object    of   publications    provided   for    in    this  and    other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  §  1539  and  note  pars.   11-13. 
As    to    probate    sales,    see    1    Clnircli'N    New    Probate    Kaw    and 

Practice,  820,   884-954. 

As  to  when  approved  claims  may  be  contested,  see  Kerr's 
Cyc.  C.  C.  P.  §  1497  and  note. 

§  1541.     APMI.MSTRATOK,  EXECUTOR,  A>D  WITNESSES 

MAY  RE  EXAMINED.  The  executor,  administrator,  and  wit- 
nesses may  be  examined  on  oath  by  either  party,  and  process 
to  compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as  in 
other  cases. 

Ilistorj-:  Enacted  March  11,  1872,  re-enactment  of  §  IfiO  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    95. 

As  to  probate  sales,  see  I  llitirrli's  New  I'rohato  l.»\y  ami 
Practice,  820,   884-954. 

As  to  procuring  attendance,  etc,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1985  et  seq.  and  notes. 

S  UA2.    TO  SELL  REAL  ESTATE  OR  AN¥  PART,  WHEx\. 

If  it  appears  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  that  it  is  necessary,  or  that  it  is  for  the  advantage, 
benefit,  and  best  interests  of  the  estate  and  those  interested 
therein,  to  sell  a  part  of  the  real  estate,  and  that  by  a  sale 
thereof,  the  residue  of  the  estate,  real  and  personal,  or  some 
specific  part  thereof,  would  be  greatly  injured  or  diminished 
in  value,  or  subjected  to  expense,  or  rendered  unprofitable,  or 
that  after  any  such  sale  the  residue  would  be  so  small  in 
quantity  or  value,  or  would  be  of  such  a  character  with  refer- 
ence to  its  future  disposition  among  their  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interests  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the  sale 
of  the  whole  estate,  or  any  part  thereof,  as  in  the  judgment  of 
the  court  is  necessary,  or  for  the  advantage,  benefit,  and  best 
interests  of  the  estate,  ami  those  interested  therein. 

History:    Enacted    Marcli    11,    1872,    founded    on    §101    Probate 
Act  as   amended  May   20,   1861,   Stats.   1861,   p.   642.   §57;   April   2. 
Kerr's  C.  C.  P.— 71  1121 
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1866,   Stats.    1865-6,   p.    766,   §5;   amended  March    23,   1893,  Stats, 
and   Amdts.    1893,   p.   213. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

57  C.  447,  459  (cited  witl:  other  sections);  125  C.  396,  397,  73 
A.  S.  58,  58  P.  59  (construed  with  other  sections);  138  C.  194, 
201,  71  P.  171,  172  (applied);  142  C.  377,  379,  380,  75  P.  1083  (as 
amended  1893,  construed  as  not  applying  to  estates  of  persons 
who  died  before  the  amendment). 

As  to  probate  sales,  see  1  Church's  Nev»'  Probate  Law  aud 
Practice,  820,   884-954. 


§1543.    ORDER  OF   SALE,  WHEN   TO   BE  MADE.     If  it 

appears  to  the  satisfaction  of  ttie  court,  after  a  full  hearing 
upon  the  petition  and  an  examination  of  the  proofs  and  alle- 
gations of  the  parties  interested,  that  a  sale  of  the  whole  or 
some  portion  of  the  real  estate  is  necessary  for  any  of  the 
causes  mentioned  in  this  article,  or  that  a  sale  of  the  whole 
or  some  portion  of  the  real  estate  is  for  the  advantage,  benefit, 
and  best  interests  of  the  estate  and  those  interested  therein, 
or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an 
order  must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition  as  the  court 
shall  judge  necessary,  or  for  the  advantage,  benefit,  and  best 
interests  of  the  estate  and  those  interested  therein. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  162  Pro- 
hate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  §  58; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  213;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  220,  act  held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

Code  section. — 57  C.  421,  423  (construed  with  §1665  post);  84 
C.  444,  446,  24  P.  281,  282  (cited  with  other  sections);  125  C.  396, 
397,  73  A.  S.  58,  58  P.  58  (cited);  132  C.  42,  48,  64  P.  128  (applied); 
142  C.  377,  379,  75  P.  1083  (construed  as  not  applying");  144  C. 
121,  127,  77  P.  825   (cited). 

Prohate  Act  §162. — 20  C.  121,  124  (cited  witli  otlier  sections); 
?,C<  C.   687,  690   (cited  with   other  sections). 

As  to  notice  of  sale  at  public  auction,  see  Kerr's  Cyc.  C.  C.  P. 
§  1547  and  note. 

As  to  object  of  publications  provided  for  in  tliis  and  other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  §  1539  and  note  pars.  9,  10. 
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As  to  private  sale  of  real  estate,  see  Kerr's  Cyc.  C.  C.  P. 
S§  1549  et  seq.  and  notes. 

As  to  probate  sales,  see  1  C'lnir«'ir.s  ,\cmv  rrohatr  l.inv  iiikI 
Practice,  820,  884-954. 

As  to  sale  of  personalty  on  ;i]>i)lir;it  ion  ti>  sell  realty,  sec 
Kerr's  Cyc.  C.  C.  P.  §  1639  and  not.-. 

That  order  of  sale  need  not  recite  facts,  see  Kerr's  Cyc.  C.  C. 
P.   §  1704   and  note. 

§loM.    WHAT  THE  ORDER  OF  SALE  MUST  CONTAIN. 

The  order  of  sale  must  describe  the  lands  to  be  sold  and  the 
terms  of  sale,  which  may  be  for  cash,  or  on  credit  not  exceed- 
ing one  j'ear,  payable  in  gross  or  in  instalments,  and  in  such 
kind  of  money,  with  interest,  as  the  court  may  direct.  The 
land  may  be  sold  in  one  parcel  or  in  subdivisions,  as  the  exec- 
utor or  administrator  shall  judge  most  beneficial  to  the  estate, 
unless  the  court  otherwise  specially  directs.  If  it  appears 
that  any  part  of  such  real  estate  has  been  devised,  and  not 
charged  in  such  devise  with  the  payment  of  debts  or  legacies, 
the  court  must  order  the  remainder  to  be  sold  before  that  so 
devised. 

MAY  BE  AT  PUBLIC  OR  PRIVATE  SALE.  Every  such  sale 
must  be  ordered  to  be  made  at  public  auction,  unless,  in  the 
opinion  of  the  court,  it  would  benefit  the  estate  to  sell  the 
whole  or  some  part  of  such  real  estate  at  private  sale;  the 
court  may,  if  the  same  is  asked  for  in  the  petition,  order  or 
direct  such  real  estate  or  any  part  thereof  to  be  sold  at  either 
public  or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or 
.administrator  neglects  or  refuses  to  make  a  sale  under  the 
order,  and  as  directed  therein,  he  may  be  compelled  to  sell,  by 
order  of  the  court,  made  on  motion,  after  due  notice,  by  any 
party  interested. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  163  Probate  Act  as  amended  May  20,  18G1,  Stats.  1861, 
p.  642,  §59;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  221,  act  held  unconstitutional,  see 
history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  par.s.  annotation. 
Code  section.— 50   C.   385    (applied);   56   C.   208,   209    (construed 
with   §963  ante);    57   C.   447,  459    (cited   with   other  sections);   66 
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C.  130,  132,  4  P.  1139  (construed  and  applied);  75  C.  258,  2B0,  17 
P.  209,  210  (construed  and  applied);  120  C.  421,  425,  52  P.  70X 
(construed  as  not  applying^):  125  C.  396,  397,  73  A.  S.  58,  5S  P. 
59    (cited);   127  C.  275.  277,  59  P.   776    (applied). 

Probate  Act  §163. — 20  C.  121,  124  (cited  with  other  sections;; 
31  C.   595,   606,   616,  618   (construed  with  other  sections). 

As  to  appealable  orders,  see  ante  §  963  and  note. 

As  to  contents  of  order,  see  post  §  1704   and   note. 

As  to  probate  sales,  see  1  Cliiiri-li'.s  Aew  ProJ>ate  Law  anil 
Practice,  820,   884-954. 

As  to  sales  by  guardians,  see  post   §§  1781   et  se<i.  and   notes. 

§1545.  INTERESTED  PERSONS  MAY  APPLY  FOR  OR- 
DER  OF  SALE.  If  the  executor  or  administrator  neglects  or 
refuses  to  apply  for  an  order  of  sale  when  it  is  necessary,  or 
when  it  is  for  the  advantage,  benefit,  and  best  interests  of  the 
estate,  and  those  interested  therein,  that  the  real  estate,  or 
some  portion  thereof,  be  sold,  any  person  interested  may  make 
application  therefor  in  the  same  manner  as  the  executor  or 
administrator,  and  notice  thereof  must  be  given  to  the  execu- 
tor or  administrator  before  the  hearing. 

FORM  OF  PETITION.  The  petition  of  such  applicant  must 
contain  as  many  of  the  matters  set  forth  in  section  one  thou- 
sand five  hundred  and  thirty-seven  as  he  can  ascertain,  and 
the  decree  of  sale  must  fix  the  period  of  time  within  which 
the  executor  or  administrator  must  make  the  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  164  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  §  60; 
amended   March    23,    1893,    Stats,    and    Amdts.    1893,    p.    214. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
Code  .section. — 87  C.   480,   482,  25  P.  685,  686    (cited). 
Probate  Act  §164. — 55  C.   574,   582   (construed). 
As    to    probate    sales,    see    1    Cliurcli'.s    New    Probate    I>aw    and 
Practice,   820,    884-954. 

§  1546.     TO  DELIVER  COPY  OF  ORDER  TO  EXECUTOR. 

[Repealed.] 

History:  Enacted  March  11,  1872,  §  165  Probate  Act  as 
amended  1861,  Stats.  1861,  p.  643,  §61;  repealed  1874,  Code 
Amdts.    1873-4,    p.    371. 

§  1547.  NOTICE  OF  SALE.  Wben  a  sale  is  ordered,  and  is 
to  be  made  at  public  auction,  notice  of  the  time  and  place  of 
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sale  must  be  posted  in  three  of  the  most  public  places  in  the 
county  in  which  the  land  is  situated,  and  published  in  a  news- 
paper, if  there  be  one  printed  in  the  same  county,  but  if  none, 
then  in  such  paper  as  the  court  may  direct,  for  three  weeks 
successively  next  before  the  sale.  The  lands  and  tenements 
to  be  sold  must  be  described  with  common  certainty  in  the 
notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  166  Pro- 
bate Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  766,  §6. 

See  Kerr's  Cyc,  C  C.  P.  for  6  pars,  annotation. 

73  C.  558,  15  P.  136  (construed  and  applied);  84  C.  444,  446,  24 
P.  281,  282  (cited  with  other  sections);  149  C.  167,  170,  85  P.  149 
(item  for  publishing  notice  of  sale  of  real  estate,  when  not 
chargeable  against   estate). 

As  to  objects  of  publications  provided  for  in  this  and  other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  §  1539  and  note  pars.  9-13. 

As  to  probate  sales,  see  1  Cliiircli'M  New  Probate  Law  and 
Practice,  820,   884-954. 

As  to  publication  of  notice  in  general  undci-  dirfct  inn  i.t' 
court,  see  Kerr's  Cyc.  C.  C  P.   §  1705  and  nott-. 

§  1548.  TIME  AND  PLACE.  Sales  at  public  auction  must 
be  made  in  the  county  where  the  land  is  situated;  but  when 
the  land  is  situated  iu  two  or  more  counties,  it  may  be  sold  in 
either.  The  sale  must  be  made  between  the  hours  of  nine 
o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of  sale, 
unless  the  same  is  postponed. 

History:  Enacted  March  11,  1872,  founded  on  §  167  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  643,  §62;  April  4, 
1864,  Stats.  1863-4,  p.  370,  §13;  April  2,  1866.  Stats.  1865-6,  p. 
766,   §  7. 

As  to  probate  sales,  sec  I  t'lmrcirs  >ew  Proluitc  l.jiw  ami 
Practice,  820,   884-954. 

Same — Postponement  of  sale. — See  Kerr's  Cyc.  C.  C.  P.  §§  1557, 
1558  and  notes. 

§  1549.     PRIVATE  SALE  OF  REAL  ESTATE,  HOW  MADE, 

AND  NOTICE.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted  up  in 
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three  of  the  most  public  places  in  the  county  in  which  the 
land  is  situated,  and  published  in  a  newspaper,  if  there  be  one 
printed  in  the  same  county,  if  none,  then  in  such  paper  as  the 
court  or  a  judge  thereof  may  direct,  for  two  weeks  succes- 
sively next  before  the  day  on  or  after  which  the  sale  is  to 
be  made,  in  which  the  lands  and  tenements  to  be  sold  must  be 
described  with  common  certainty.  The  notice  must  state  a 
day  on  or  after  which  the  sale  will  be  made,  and  a  place 
where  offers  or  bids  will  be  received.  The  day  last  referred 
to  must  be  at  least  fifteen  days  from  the  first  publication  of 
notice;  and  the  sale  must  not  be  made  before  that  day,  but 
must  be  made  within  six  months  thereafter. 

BIDS,  WHEN  AND  HOW  RECEIVED.  The  bids  or  offers 
must  be  in  writing  and  may  be  left  at  the  place  designated  in 
the  notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  in  the  office  of  the  clerk  of  the  court 
to  which  the  return  of  sale  must  be  made,  at  any  time  after 
the  first  publication  of  the  notice  and  before  the  making  of 
the  sale.  If  it  be  shown  that  it  will  be  for  the  best  interest  of 
the  estate  the  court  or  judge  may,  by  an  order,  shorten  the 
time  of  notice,  which  shall  not,  however,  be  less  than  one 
week,  and  may  provide  that  the  sale  may  be  made  on  or  after 
a  day  less  than  fifteen,  but  not  less  than  eight  days  from  the 
first  publication  of  the  notice,  in  which  case  the  notice  of  sale 
and  the  sale  may  be  made  to  correspond  with  such  order. 

History:  Enacted  March  11,  1872,  founded  on  §  167  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  766,  §8;  amended 
April    16,    1880,    Code   Amdts.    1880    (C.   C.   P.   pt.),   p.    95. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

75  C.  258,  260,  17  P.  209,  210  (construed);  84  C.  444,  446,  24  P. 
281,  282  (cited  with  other  sections);  112  C.  661,  666,  44  P.  1079 
(applied);  121  C.  522,  524,  528,  50  P.  1068,  53  P.  1085  (construed 
with  §1705  post);  149  C.  167,  170,  85  P.  149  (item  for  publishing 
notice  of  sale  of  real  estate,  when  not  chargeable  against 
estate). 

As  to  object  of  publications  provided  for  in  tliis  and  other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  §  1539  and  note  pars,  9-13. 

As  to  probate  sales,  see  1  Cliurcb's  Nevr  Probate  I^aw  and 
Practice,  820,   884-954. 
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§1550.  NINETY  PEE  CENT  OF  APPRAISED  VALUE 
MUST  BE  OFFERED.  No  sale  of  real  estate  at  private  sale 
shall  be  confirmed  by  the  court,  unless  the  sum  offered  is  at 
least  ninety  per  cent  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too  low, 
appraisers  must  be  appointed,  and  they  must  make  an  ap- 
praisement thereof  in  the  same  manner  as  in  case  of  an  orig- 
inal appraisement  of  an  estate.  This  may  be  done  at  any  time 
before  the  sale  or  the  confirmation  thereof. 

History:  Enacted  March  11,  1872,  founded  on  §  167  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  767,  §  9. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
83  C.  3.44,  357,  21  P.  15.  18,  23  P.  314    (construed). 
As    to    probate    sales,    see    1    Cliurcli'.s    New    Probate    Law    and 
l'rae<i»-»',   820,   884-954. 

§  1551.  PURCHASE  MONET  ON  SALE  ON  CREDIT,  HOW 
SECURED.  The  executor  or  administrator  must,  when  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  purchaser 
for  the  purchase  money,  with  a  mortgage  on  the  property  to 
secure  their  payment. 

History:  Enacted  March  31,  1872,  re-enactment  of  §168  Pro- 
bate Act. 

§  1552.  RETURN  OF  PROCEEDINGS;  NOTICE  OF  HEAR- 
IX«.  SETTING  ASIDE  SALE.  RESALE.  The  executor  or 
administrator,  after  making  any  sale  of  real  estate,  must  make 
a  return  of  his  proceedings  to  the  court,  which  must  be  filed 
in  the  office  of  the  clerk  at  any  time  subsequent  to  the  sale. 
A  hearing  upon  the  return  of  the  proceedings  may  be  asked 
for  in  the  return  or  by  petition  subsequently,  and  thereupon 
the  clerk  must  fix  the  day  for  the  hearing,  of  which  notice  of 
at  least  ten  days  must  be  given  by  the  clerk,  by  notices  posted 
in  three  public  places  in  the  county,  or  by  i)ublication  in 
a  newspaper,  and  must  briefly  indicate  the  land  sold,  the  sura 
for  which  it  was  sold,  and  must  refer  to  the  return  for  fur- 
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ther  particulars.  Upon  the  hearing,  the  conrt  must  examine 
the  return  and  witnesses  in  relation  to  the  same,  and  if  the 
proceedings  were  unfair,  or  the  sum  bid  disproportionate  to  the 
value,  and  if  it  appears  that  a  sum  exceeding  such  bid  at 
least  ten  per  cent  exclusive  of  a  new  sale  may  be  obtained, 
the  court  may  vacate  the  sale  and  direct  another  to  be  had, 
of  which  notice  must  be  given,  and  the  sale  in  all  respects 
conducted  as  if  no  previous  sale  had  taken  place.  If  an  offer 
of  ten  per  cent  more  in  amount  than  that  named  in  the  return 
be  made  to  the  court,  in  writing,  by  a  responsible  person,  it  is 
in  the  discretion  of  the  court  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  169  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  643,  §  63;  April 
4,  1864,  Stats.  1863-4,  p.  370,  §14;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  96;  March  31,  1891,  Sfats.  and 
Amdts.  1891,  p.  427;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  221,  act  held  unconstitutional,  see 
history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  section. — 48  C.  383,  385  (construed);  49  C.  490,  495,  496 
(construed  with  §1561  post);  50  C.  97,  99,  100  (construed  with 
§1561  post);  115  C.  203,  205,  206,  46  P.  1057  (construed  with 
other  sections);  (C.  Dec.  16,  1897).  51  P.  320  (applied):  116  C. 
405,  409,.  48  P.  622  (construed);  125  C.  427,  433,  58  P.  65  (con- 
strued); 127  C.  543,  544,  59  P.  988  (construed);  138  C.  194.  197, 
71  P.  171  (construed);  142  C.  152,  157.  75  P.  777,  778  (applied);  3 
C.  A.  142,  144,   85  P.  155    (construed). 

Probate  Act   §169 20   C.    121,   125    (construed):    48   C.    383,   3S5 

(cited). 

As  to  appointment  of  attorney  by  court  to  represent  party, 
see  Kerr's  Cyc.  C.  C.  P.   §  1718  and  note. 

As  to  description  of  real  estate  sought  to  be  sold,  publication 
of,  etc.,   see  Kerr's  Cyc.  C.  C.  P.   §  1712   and  note. 

As  to  notice  of  petition  for  confirmation  of  sale,  and  descrip- 
tion of  property  therein  by  reference,  see  Kerr's  Cyc.  C.  C.  P. 
§  1712  and  note. 

As  to  probate  sales,  see  I  Clniroli's  iVew  Probate  I>a\v  and 
Practice,  820,   884-954. 

As  to  "return"  mentioned  in  this  section  being  same  a^^ 
account  of  sale  spoken  of  in  §  l.')61  iiost,  see  Kerr's  Cyc.  C.  C.  P. 
§  1561  and  note  par.   3. 

As  to  sales  under  will,  see  Kerr's  Cyc.  C.  C.  P.  §  1561  and  note. 
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As  to  sales  without  order,  see  Kerr's  Cyc.  C.  C.  P.  §  1561  and 
note. 

§  1553.     MAY     FILE     OBJECTIO>S,     AVHEX     AND     >VHO. 

When  return  of  the  sale  is  made  and  filed  any  person  inter- 
ested in  the  estate  may  file  written  objections  to  the  confirma- 
tion thereof,  and  may  be  heard  thereon,  when  the  return  is 
heard  by  the  court  or  judge,  and  may  produce  witnesses  in 
support  of  his  objections. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  170  Pro- 
bate Act  as  amended  May  20,   1861.   Stats.   1861,  p.   644,   §64. 

See   Kerr's  Cyc.   C.  C.  P.   for  4   pars,  annotation. 

Code  .seotlou. — 98  C.  603,  605,  33  P.  451,  452    (construed). 

Probate  Act  §  170. — 9  C.  123,  128    (cited  with  other  sections). 

As  to  probate  sales,  see  1  Church's  Kew  Probate  Law  and 
Practice,   820,    884-954. 

As  to  who  are  interested  persons,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1540,  1545  and  notes. 

§  1554.  WHE>  ORDER  OF  CONFIRMATION  IS  TO  BE 
MADE,  AND  ^VHEN  NOT.  If  it  appears  to  the  court  that  the 
sale  was  legally  made  and  fairly  conducted,  and  that  the  sum 
bid  was  not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  specified,  cannot  be  obtained, 
or  if  the  increased  bid  mentioned  in  section  fifteen  hundred 
and  fifty-two  be  made  and  accepted  by  the  court,  the  court 
must  make  an  order  confirming  the  sale,  and  directing  con- 
veyances to  be  executed.  The  sale,  from  that  time,  is  con- 
finned  and  valid,  and  a  certified  copy  of  the  order  confirming 
it  and  directing  conveyances  to  be  executed,  must  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  land 
sold  is  situated.  If,  after  the  confirmation,  the  purchaser  neg- 
lects or  refuses  to  comply  with  the  terms  of  sale,  the  court 
may,  on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the  prop- 
erty. If  the  amount  realized  on  such  resale  does  not  cover 
the  bid  and  the  expenses  of  the  previous  sale,  such  purchaser 
is  liable  for  the  deficiency  to  the  estate. 

HlMtory:    Enacted  March    11,   1872,   re-enactment  of   §  171   Pro- 
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bate  Act  as  amended   February   1,    1856.   Stats.    1856,   p.    20,   §  1; 
May  20,   1861,  Stats.  1861,  p.   644,  §  65. 

See  Kerr's  Cyc.  C.  C.  P.  for  14  pars,  annotation. 

Code  section. — 9S  C.  603,  613,  33  P.  451,  455  (construed);  102 
C.  569,  574,  575,  36  P.  934  (cited);  115  C.  203,  206,  46  P.  1057 
(cited  with  §1552  ante);  125  C.  427,  433,  58  P.  65  (construed); 
5  C.  A.  684,  685,  91  P.  169  (discretion  of  court  to  set  aside  sale 
and  to  order  resale). 

Probate  Act  §171. — 9  C.  123,  128  (cited  with  other  sections); 
9  C.  181,  197  (construed);  19  C.  397,  410  (cited  with  other  sec- 
tions); 20  C.  121,  125  (construed);  49  C.  76,  85  (construed  with 
§  1561  post  and  §  178  Probate  Act). 

As  to  confirmation  of  sales  in  general,  see  Kerr's  Cyc.  C.  C  P. 
§  1517   and  note. 

As  to  probate  sales,  see  1  Churcli'.s  Xew  Probate  Lav»-  an«l 
Practice,  820,   884-954. 

As  to  what  order  of  confirmation  is  required  to  state,  see 
Kerr's  Cyc.  C.  C.  P.   §  1556  and  note. 

Proof  of  notice  before  sale — Recitals  in. — See  post  §  1556. 

Same — Recording  certified  copy. — See  Kerr's  Cyc.  C.  C.  P. 
§  1719  and  note. 

§  1555.  CONVEYAIVCES.  Conveyances  must  thereupon  be 
executed  to  the  purchaser  by  the  executor  or  administrator, 
and  they  must  refer  to  the  orders  of  the  court  authorizing  and 
confirming  the  sale  of  the  property  of  the  estate,  and  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  of  the 
order  of  confirmation  in  the  office  of  the  county  recorder, 
either  by  the  date  of  such  recording,  or  by  the  date,  volume, 
and  page  of  the  record,  and  such  reference  shall  have  the  same 
effect  as  if  the  orders  were  at  large  inserted  in  the  conveyance. 
CoiiTeyances  so  mafle  conyey  all  the  right,  title,  interest,  and 
estate  of  the  decedent,  in  the  premises,  at  the  time  of  his  death; 
if  prior  to  the  sale,  by  operation  of  law  or  otherwise,  the 
estate  has  acquired  any  right,  title,  or  interest  in  the  premises, 
other  than  or  in  addition  to  that  of  the  decedent  at  the  time 
of  his  death,  such  right,  title  or  interest  also  passes  by  such 
conveyances. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  172  Pro- 
bate Act  as  amended  February  1,  1856,  Stats.  1856,  p.  20,  §2; 
May  20,  1861,  Stats.  1861,  p.  644,  §66;  amended  April  16,  1880, 
Code  Amdts.   1880    (C.   C.  P.  pt.),  p.   96. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  section. — 57  C.  447,  459  (cited  with  other  sections);  144 
C.   6G5,  668,  669,  79  P.  383    (applied). 

Probate  Act  §173.-9  C.  123,  128  (cited  witli  other  sections); 
19  C.  397,  410   (cited  with  other  sections). 

As  to  form  and  contents  of  conveyances  by  executor,  etc.,  in 
general,  see  17  A.  D.  224-228;  56  A.   D.  55-58. 

As  to  power  of  court  to  order  confirmation  depending  upon 
petition  of  averments  required  in  §  1537  ante,  see  Kerr's  Cyc. 
C.  C.  P.  §  1554  and  note  par.   6. 

As  to  probate  sales,  see  1  Church's  New  Probate  lAiy\  and 
Practice,  820,   884-954. 

§  1566.    ORDER  OF  CONFIRMATION,  WHAT  TO  STATE. 

Before  any  order  is  entered  confirming  ttie  sale,  it  must  be 
proved  to  the  satisfaction  of  the  court  that  notice  was  given 
of  the  sale  as  prescribed,  and  the  order  of  confirmation  must 
show  that  such  proof  was  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  173  Pro- 
bate Act. 

As  to  notice  of  sale,  generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  1547, 
1549  and  notes. 

As  to  probate  sales,  see  1  Cliurcli's  New  Probate  liaw  and 
Practice,  820,   884-954. 

§  1567.  SALE  MAY  BE  POSTPONED.  If,  at  the  time  ap- 
pointed for  the  sale,  the  executor  or  administrator  deems  it 
for  the  interest  of  all  persons  concerned  therein  that  the  same 
be  postponed,  he  may  postpone  it  from  time  to  time,  not 
exceeding  in  all  three  months. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  174  Pro- 
bate Act. 

Note:  The  title  to  ch.  305  is  as  follows:  "An  act  to  amend 
section  1557,"  etc.,  but  the  body  of  the  act  amends  §  1577;  see 
"Note"  to  §  1577,  post. 

§  1658.  NOTICE  OF  POSTPONEMENT.  In  case  of  a  post- 
ponement, notice  thereof  must  be  given,  by  a  public  declara- 
tion, at  the  time  and  place  first  appointed  for  the  sale,  and  if 
the  postponement  be  for  more  than  one  day,  further  notice 
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must  be  given,  by  posting  notices  in  three  or  more  public 
places  in  the  county  where  the  land  is  situated,  or  publishing 
the  same,  or  both,  as  the  time  and  circumstances  will  admit. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  175  Pro- 
bate Act  as  amended  May   20,   1861,   Stats.   1861,  p.   644,   §67. 

As  to  probate  sales,  see  1  ('luircli*s  Xew  Probate  Law  ami 
Practice,  820,   884-954. 

As  to  publishing  notice  of  sale,  see  Kerr's  Cyc.  C.  C.  P.  §  1705 
and  note. 

§  1559.  SALE  OF  REAL  ESTATE  BY  EXECUTOR,  ETC. 
COMMISSION  TO  AGENT.  In  any  order  of  sale  of  real  es- 
tate or  subsequent  to  making  any  such  order  the  court  may 
authorize  any  executor  or  administrator  to  enter  into  a  con- 
tract with  any  bona  fide  real  estate  agent  to  secure  a  pur- 
chaser providing  for  the  payment  by  the  estate  to  said  agent 
of  a  commission,  the  amount  of  which  shall  be  specified,  pay- 
able out  of  .the  proceeds  of  any  such  sale.  .If  a  sale  to  a  pur- 
chaser obtained  by  such  agent  is  returned  to  the  court  for 
confirmation  and  said  sale  be  confirmed  to  such  purchaser, 
such  contract  shall  be  binding  and  valid  as  against  the  estate. 

[No  personal  liability  of  executor,  etc.]  By  the  execution 
of  any  such  contract  no  personal  liability  shall  attach  to  the 
executor  or  administrator,  and  no  liability  of  any  kind  shall 
be  incurred  by  the  estate  unless  an  actual  sale  is  made  and 
confirmed  and  unless  such  contract  be  by  the  court  first 
authorized. 

History:  Former  section  relating  to  sale  of  real  estate  to 
pay  legacies,  enacted  March  11,  1872,  substantial  re-enactment 
of  §  176  Probate  Act:  repealed  March  24,  1874,  Code  Amdts. 
1873-4,  p.  371;  present  section  enacted  March  10,  1909,  Stats. 
and  Amdts.   1909,   oh.   150. 

See   Kerr's  Cyc.   C.  C.  P.  for   2  pars,  annotation. 

Probate  Act  i  176. — 31  C.  595,  606,  616  (construed  with  §  1544 
ante). 

As  to  probate  sales,  see  1  Church's  New  Probate  Law  and 
Practice,  820,   884-954. 

§  1560.    WHERE  PAYMENT  OF  DEBTS,  ETC.,  PROTIDED 

FOR  BY  WILL,    If  the  testator  makes  provision  by  his  will, 
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or  designates  the  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  administration,  or  family  expenses, 
they  must  be  paid  according  to  such  provision  or  designation, 
out  of  the  estate  thus  appropriated,  so  far  as  the  same  is  suffi- 
cient. 

Historj-:  Enacted  March  11,  1S72,  re-enactment  of  §  177  Pro- 
bate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4   pars,   annotation. 

Code  .section. — 57  C.  447,  4.')9  (cited  with  other  section.s):  120 
C.  89.  92,  52  P.  134,  586  (construed  with  other  sections);  145  C. 
508,  510,  511,  78  P.  1058   (construed  with   §  1562  post). 

Probate  Act  §  177. — .31  C.   595,  616,  617    (referred  to). 

As  to  effect  of  insufficiency  of  provision  in  will,  see  Kerr's 
Cyc.  C.  C.  P.  §  1562  and  note. 

As  to  order  of  apportionment,  see  Kerr's  Cyc.  C.  C.  P.  §  135!) 
and  note. 

As  to  payment  of  debts  and  expenses,  generally,  Ke(>  Kerr's 
Cyc.  C.  C.  P.  §  1516  and  note. 

As  to  probate  sales,  see  1  Cliiirch's  NOv  P^^^I^Jlle  l.jnv  and 
Practice,  820,   884-954. 

§  1561.  SALE  WITHOUT  ORDER.  When  property  is  di- 
rected by  the  will  to  be  sold,  or  authority  is  given  in  the  will 
to  sell  property,  the  executor  may  sell  any  property  of  the 
estate  without  order  of  the  court,  and  at  either  public  or  pri- 
vate sale,  and  with  or  without  notice,  as  the  executor  may 
determine;  but  the  executor  must  make  return  of  such  sales 
as  in  other  cases;  and  if  directions  are  given  in  the  will  as  to 
the  mode  of  selling,  or  the  particular  property  to  be  sold,  such 
directions  must  be  observed.  In  either  case  no  title  passes 
unless  the  sale  be  confirmed  by  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  178  Probate  Act  as  amended  May  20,  1861,  Stats.  1S61,  p. 
645,  §68;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  371; 
April   16,    1880,   Code   Amdts.    1880    (C.  C.   P.   pt.),   p.    96. 

See  Kerr's  Cyc.  (.'.  C.  P.  for   22  purs,  annuhi  I  iun. 

Code  Ncction. — 49  C.  490,  495  (construed);  50  C.  97.  99  (con- 
strued with  §1552  ante);  57  C.  447.  459  (cited  with  other  sec- 
tions); 22  P.  1143,  1144  (construed  witli  other  sections — restric- 
tion  upon  power  of  sale   in   will);   SS  C.   582,  587,  22  A.  S.   336,   26 

1133 


S§  1562,1563  CODE  OF  CIVIL  PROCEDURE.        [Pt. [II, Tit. XI. 

P.  521,  522,  12  Ji.  46  (construed);  92  C.  183,  186,  28  P.  227,  228. 
679  (construed);  98  C.  603,  605  (applied — erroneously  cited  as 
§1651),  33  P.  451,  452  (correct  citation);  107  C.  587,  593,  595, 
40  P.  810,  811  (construed — power  of  sale  i,n  will — confirmation); 
114  C.  635,  660,  46  P.  742,  34  L.  265  (construed  with  §  1517  ante); 
116  C.  405,  407,  408,  48  P.  622  (construed  with  §1552  ante);  120 
C.  89,  92,  52  P.  134,  586  (construed  with  other  sections);  125  C. 
427,  432,  58  P.  65  (cited);  139  C.  652,  654,  73  P.  541  (construed); 
144  C.  121,  126,  77  P.  825  (cited);  149  C.  214,  218,  85  P.  310  (con- 
strued  with   §  1575  post). 

Probate  Act  §178, — 31  C.  595,  606  (cited);  32  C.  436,  441  (eon-, 
strued  with  other  sections);  49  C.  76,  84,  85,  86  (construed);  49 
C.  490,  495   (necessity  of  confirmation). 

As  to  probate  sales,  see  1  Chiirch'.s  IVew  Pri>bate  Taw  and 
Practice,  820,   884-954. 

As  to  sale  of  reversion  where  homestead  is  set  aside  for 
limited  period,  see  Kerr's  Cyc.  C.  C.  P.  §  1474  and  note. 

As  to  title  to  personalty  vesting  in  heirs  subject  to  right  of 
executor  to  take  possession  for  payment  of  debts  of  estate,  etc., 
see  Kerr's  Cyc.  C.  C.  P.  §  1517  and  note. 

§1562.     ^VHERE   PBOVISION   BY   WILL   HVSCFFICIENT. 

If  the  provision  made  by  the  will,  or  the  estate  appropriated 
therefor,  is  insufficient  to  pay  the  debts,  expenses  of  adminis- 
tration, and  family  expenses,  that  portion  of  the  estate  not 
devised  or  disposed  of  by  the  will,  if  any,  must  be  appropriated 
and  disposed  of  for  that  purpose,  according  to  the  provisions 
of  this  chapter. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  179  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  S  pars,  annotation. 

Code  section. — 120  C.  89,  92,  52  P.  134,  586  (construed  with 
other  sections);  145  C.  508,  509,  510,  511,  78  P.  1058  (construed 
and  applied). 

Probate  Act  §  179. — 31   C.   595,   607    (cited   with   other  sections). 

As  to  probate  sales,  see  1  Cliurch's  Nct*-  Probate  Law  and 
Practice,  820,   884-954. 

§  1563.  ESTATE  SUBJECT  TO  DEBTS,  ETC.  The  estate, 
real  and  personal,  given  by  will  to  legatees  or  devisees,  is 
liable  for  the  debts,  expenses  of  administration,  and  family 
expenses,  in  proportion  to  the  value  or  amount  of  the  several 

1134 


Ch. VII, art. IV.]  CONTRIBUTION.  §  15C4 

devises  or  legacies,  but  specific  devises  or  legacies  are  exempt 
from  such  liability  if  it  appears  to  the  court  necessary  to 
carry  into  effect  the  intention  of  the  testator,  and  there  is 
other  sufficient  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  180  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  MOcUon. — 127  C.  275,  277,  59  P.  776  (cited);  1.31  C.  ll.'S,  119, 
C?.  P.  ;'.fi8   (cited);  142  C.  453,  456,  7C  P.  41    (cited). 

I>roi>ii(e  Act  §180.-31  C.  595,  607,  609,  016,  619  (cited  with 
§1564  post);  33  C.  658,  667  (cited  witli  §1564  post);  48  C.  191, 
193   (cited). 

As  to  determination  of  amount  due  devisee,  see  Kerr's  Cyc. 
C.  C.  P.  §  1564  and  note  par.  4;  also  142  C.  453,  450,  76  P.  41. 

As  to  probate  sales,  see  1  Clnireh'.«»  New  Pr«i'l»ate  I^iiw  and 
Practice,  820,   884-954. 

As  to  real  and  personal  property  alike  being  cliargeable,  see 
Kerr's  Cyc.  C.  C.  P.  §  1516  and  note. 


§1564.  CONTRIBUTION  AMONG  LEGATEES.  When  an 
estate  given  by  will  has  been  sold  for  the  payment  of  debts  or 
expenses,  all  the  devisees  and  legatees  must  contribute  ac- 
cording to  their  respective  interests  to  the  devisee  or  legatee 
whose  devise  or  legacy  has  been  taken  therefor,  and  the 
court,  when  distribution  is  made,  must,  by  decree  for  that 
purpose,  settle  the  amount  of  the  several  liabilities,  and 
decree  the  amount  each  person  shall  contribute,  and  reserve 
the  same  from  their  distributive  shares,  respectively,  for  the 
purpose  of  paying  such  contribution. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  181  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).   p.    97. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  iiars.  annotation. 

r«Mle  .section. — 142  C.   453,   456,   76  P.   41    (cited). 

I'rohate  Act  §181. — 31  C.  595,  607,  609,  616  (construed);  33  C. 
658,  667    (cited  with  §1563  ante);  48  C.  191,  192   (cited). 

As  to  probate  sales,  see  I  Church's  New  Probate  l.un  and 
Practice,  820,   884-954. 
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§  1565.  tOM'KACT  iOK  PURCHASE  OF  LANDS  MAY  BE 
SOLD,  HOW.  If  a  decedent,  at  the  time  of  his  death,  was  pos- 
sessed of  a  contract  for  the  purchase  of  lands,  his  interest  in 
such  land  and  under  such  contracts  may  be  sold  on  the  appli- 
cation of  his  executor  or  administrator,  in  the  same  manner  as 
if  he  had  died  seized  of  such  land,  and  the  same  proceedings 
may  be  had  for  that  purpose  as  are  prescribed  in  this  chapter 
for  the  sale  of  lands  of  which  he  died  seized,  except  as  herein- 
after provided. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  182  Pro- 
bate   Act.  V 

§  1566.  CO>^DITIOXS  OF  SALE.  The  sale  must  be  made 
subject  to  all  payments  that  may  thereafter  become  due  on 
such  contracts,  and  if  there  are  any  such,  the  sale  must  not 
be  confirmed  by  the  court  until  the  purchasers  execute  a  bond 
to  the  executor  or  administrator  for  the  benefit  and  indemnity 
of  himself  and  of  the  persons  entitled  to  the  interest  of  the 
decedent  in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such  con- 
tract, with  such  sureties  as  the  court  or  judge  shall  approve. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  183  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   97. 

s  1567.  PURCHASER  TO  GIVE  BOND.  The  bond  must  be 
conditioned  that  the  purchaser  will  make  all  payments  for 
such  land  that  become  due  after  the  date  of  the  sale,  and  will 
fully  indemnify  the  executor  or  administrator  and  the  persons 
so  entitled  against  all  demands,  costs,  charges,  and  expenses, 
by  reason  of  any  covenant  or  agreement  contained  in  such 
contract. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  184  Pro- 
bate Act. 

§1568.  EXECUTOR  TO  ASSIGX  CONTRACT.  Upon  the 
confirmation  of  the  sale,  the  executor  or  administrator  must 
execute  to  the  purchaser  an  assignment  of  the  contract,  which 
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vests  in  the  purchaser,  his  heirs  aud  assigns,  all  the  right, 
title,  and  interest  of  the  estate,  or  of  the  persons  entitled  to 
the  interest  of  the  decedent,  in  the  lands  sold  at  the  time  of 
the  sale,  and  the  purchaser  has  the  same  rights  and  remedies 
against  the  vendor  of  such  land  as  the  decedent  would  have 
nad  if  he  wei-e  living. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  185  Pro- 
bate Act. 

§  1569.  SALES  Itl  EXECUTORS  OR  ADMIMSTRATORS 
OF  LANDS  UiVDER  MORTGAGE  OR  LIEX.  When  any  sale 
is  made  by  an  executor  or  administrator,  pursuant  to  provis- 
ions of  this  chapter,  of  lands  subject  to  any  mortgage  or  other 
lien,  which  is  a  valid  claim  against  the  estate  of  the  decedent, 
and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the 
sale,  first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administration. 
The  application  of  the  purchase  luouey  to  the  satisfaction  of 
the  mortgage  or  lien  must  be  made  without  delay;  and  the 
land  is  subject  to  such  mortgage  or  lien  until  the  purchase 
money  has  been  actually  so  applied.  No  claim  against  any 
estate,  which  has  been  presented  and  allowed,  is  affected  by 
the  statute  of  limitations,  pending  the  proceedings  for  the 
settlement  of  the  estate.  The  purchase  money,  or  so  much 
thereof  as  may  be  sufficient  to  pay  such  mortgage  or  lien,  with 
interest,  and  any  lawful  costs  and  charges  thereon,  may  be 
paid  into  the  court,  to  be  received  by  the  clerk  thereof,  where- 
upon the  mortgage  or  lien  upon  the  land  must  cease,  and  the 
purchase  money  must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale,  and  in 
satisfaction  of  the  debt  to  secure  which  the  mortgage  or  other 
lien  was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the 
executor  or  administrator,  unless  for  good  cause  shown,  after 
notice  to  the  executor  or  administrator,  the  court  otherwise 
directs. 

HiNtory:     Enacted    March    11.    1872,    founded    on    §  186    Probate 
Act  as  amended  May   20,   1861,  Stats.   1861,  p.   645,  §69;  April  27. 
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1863,  Stats.  1863,  p.  698,  §1;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.).  p.  97;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  221,  act  held  uncon- 
stitutional, see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  section. — 60  C.  2.55,  260  (construed  and  applied);  67  C. 
178,  180,  7  P.  477  (construed);  68  C.  52,  54,  8  P.  627  (construed 
and  applied);  72  C.  544,  548,  14  P.  204  (cited);  82  C.  96,  100,  23  P. 
6,  7  (construed);  128  C.  388,  391,  60  P.  967  (construed  witli  otlier 
sections);  135  C.  350,  352,  67  P.  329  (construed  with  §  1500  ante); 
138  C.  301,  304,  305,  306,  308,  71  P.  441  (construed  with  §  1570 
post);  142  C.  471,  473,  475,  76  P.  35  (construed);  146  C.  196,  202, 
79  P.  875  (referred  to);  149  C.  167,  171,  85  P.  149  (cited — appli- 
cation of  purchase  money). 

Probate  Act  §186.-9  C.  123,  128  (cited  with  other  sections); 
18  C.  686,  687  (construed  and  applied);  27  C.  350,  354,  356  (con- 
strued); 29  C.  359,  369,  89  A.  D.   49    (cited). 

As  to  claims  against  estates,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.   §§  1490  et  seq.  and  notes. 

As  to  deposit  in  court,  in  general,  see  Kerr's  Cyc.  C.  C.  P. 
§§  572  et  seq.  and  §  2104  and  note. 

As  to  necessity  for  and  manner  of  presentation  of  mortgage 
as  claim  against  estate,  see  Kerr's  Cyc.  C.  C.  P.  §§  1479,  1500  and 
notes. 

As  to  probate  sales,  see  1  Chiircii's  New  Probate  Law  and 
Practice,  820,   884-954. 


§1570.  THE  HOLDER  OF  THE  MORTGAGE  OR  LIEN 
MAY  PURCHASE  THE  LANDS.  HIS  RECEIPT  TO  THE 
AMOUNT  OF  HIS  CLAIM  A  VALID  PAYMENT.  At  any  sale, 
under  order  of  the  court,  of  lands  upon  which  there  is  a  mort- 
gage or  lien,  the  holder  thereof  may  become  the  purchaser, 
and  his  receipt  for  the  amount  due  him  from  the  proceeds  of 
the  sale  is  a  payment  pro  tanto.  If  the  amount  for  which  he 
purchased  the  property  is  insufficient  to  defray  the  expenses 
and  discharge  his  mortgage  or  lien,  he  must  pay  to  the  court, 
or  the  clerk  thereof,  an  amount  sufficient  to  pay  such  expenses. 

History:  Enacted  March  11,  1872,  founded  on  §  186  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  §69;  April  27, 
1863,  Stats.  1863,  p.  698,  §1;  amended  April  16,  1880,  Code 
Amdts.    1880,  (C.   C.   P.   pt.),  p.    97. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

128  C.  388,  392,  &0  P.  9fi7  (construed  with  other  sections);  l.'^S 
C.   301,  304,  71  P.   441    (construed  with   §  l.'>69  ante). 

As  to  probate  sales,  see  1  Churcli's  Nov  Probate  Law  and 
Practice,  820,   884-954. 

§  1571.  ADMIiMSTRATOR  AND  EXECUTOR  LIABLE  FOR 
MISCONDUCT  IN  SALE.  If  there  is  any  neglect  or  miscon- 
duct in  the  proceedings  of  the  executor  in  relation  to  any  sale, 
by  which  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action  upon 
the  bond  of  the  executor  or  administrator,  or  otherwise. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  188  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

67  G.  245,  248,  250,  7  P.  673   (construed  with  §  1572  post). 

As  to  bond  of  executor,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1388 
and  note. 

As  to  probate  sales,  see  1  Cliiircli's  New  Probate  Ija^v  and 
Practice,  820,   884-954. 

§  1572.  FRAUDULENT  SALES.  Any  executor  or  adminis- 
trator who  fraudulently  sells  any  real  estate  of  a  decedent 
contrary  to  or  otherwise  than  under  the  provisions  of  this 
chapter,  is  liable  in  double  the  value  of  the  land  sold,  as  liqui- 
dated damages,  to  be  recovered  in  an  action  by  the  person 
having  an  estate  of  inheritance  therein. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  189  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  par."?,  annotation. 

Code  section. — 67  C.  245,  248,  7  P.  673  (construed  with  §1571 
ante). 

Probate  Act  §189. — 29  C.  19,  35,  87  A.  D.  140  (cited — purchase 
by  administrator  at  his  own  sale). 

As  to  conveyance  made  by  administrator  to  himself  ipso  facto 
void,  see  Kerr's  Cyc.   C.   C.   P.   S  1576   and   note. 

As  t9  prol)ato  sales,  see  1  Clmrcb's  New  Prol»nte  I, aw  and 
Practice,  820.   884-954. 

As  to  sales  by  executor  or  administrator,  wlion  valid,  see  11 
A.  D.  386-389. 

Same — Prohibited  connection  with. — See  Kerr's  Cyc.  C.  C.  P. 
§  1576  and  note. 
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§  1573.  LIMITATION  OF  ACTIONS  FOK  VACATING  SALE, 
ETC.  No  action  for  the  recovery  of  any  estate  sold  by  an 
executor  or  administrator,  under  the  provisions  of  this  chap- 
ter, can  be  maintained  by  any  heir  or  other  person  claiming 
under  the  decedent,  unless  it  be  commenced  within  three 
years  next  after  the  settlement  of  the  final  account  of  the 
executor  or  administrator.  An  action  to  set  aside  the  sale 
may  be  instituted  and  maintained  at  any  time  within  three 
years  from  the  discovery  of  the  fraud,  or  other  grounds  upon 
which  the  action  is  based. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  190  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  112;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  222,  act  held  unconstitutional,  see 
history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

Code  section. — 79  C.  14.  15.  16,  21  P.  380  (con.strued) ;  82  C.  174, 
180,  181,  16  A.  S.  101,  23  P.  9  (construed):  94  C.  241,  250,  29  P. 
635  (construed);  (C.  Jan.  7,  1893),  31  P.  737,  738  (cited);  122  C. 
39,  42,  44,  49,  50,  54  P.  378  (construed  with  other  sections);  125 
C.  253.  257,  259,  260,  57  P.  994   (applied). 

Probate  Act  §190. — 33  C.  515,  520,  91  A.  D.  653  (construed  as 
to  whether  section  includes  void  sales,  or  those  merely  void- 
able); 37  C.  366,  380  (cited);  47  C.  168,  169  (cited);  57  C.  368, 
388  (has  no  application  where  no  sale  was  made) ;  66  C.  105. 
Ill,  4  P.  1096  (construed  as  not  applying):  79  C.  14,  15,  21  P. 
380  (does  not  bar  minor  heirs  when);  97  C.  568,  570  (erroneously 
cited  as  §90  Practice  Act),  32  P.  597,  598  (correct  citation);  122 
C.  39,  44,  68  A.  S.  17,  54  P.  378  (construed  with  §  191  Probate 
Act). 

As  to  discovery  of  fraud  within  tliree  years,  see  Kerr's  Cyc. 
C.  C.  P.  §  338  subd.  4  and  note. 

As  to  probate  sales,  see  1  CImrcli's  Xew  I'rt'Imte  Law  au«I 
Practice,  820,   884-954. 

As  to  provisions  being  inapplicable  to  persons  under  dis- 
ability, see  post  §  1574. 

§  1574.    TO  WHAT  CASES  PRECEDING  SECTION  NOT  TO 

APPLY.  The  preceding  section  shall  not  apply  to  minors  or 
others  under  any  legal  disability,  to  sue  at  the  time  when  the 
right  of  action  first  accrues;  but  all  such  persons  may  com- 
mence an  action  at  any  time  within  three  years  after  the 
removal  of  the  disability. 
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Hii^tory:  Enacted  March  11,  1872,  re-enactment  of  §  19]  Pro- 
bate  Act. 

Code  section. — 82  C.  174,  180,  181,  IH  A.  S.  101,  2.3  P.  0,  11 
(construed  ^v1tll  §1573  ante);  122  C.  39,  42,  44,  49,  50,  54  P.  378 
(construed  with  other  sections);  (C.  .Jan.  7,  1893),  31  P.  737, 
738  (cited);  (C.  April  11,  1906),  85  P.  310  (construed  with  S  1561 
ante). 

Probate  Act  §191. — 122  C.  39,  44,  68  A.  S.  17,  54  P.  378  (con- 
strued with  §  190  Practice  Act). 

As  to  probate  sales,  see  1  CUiirch'N  IVew  I'robato  lijuv  iiiul 
Prsictioe,  820,   884-954. 


§  1575.  ACCOUNT  OF  SALE  TO  BE  KETIRNEI).  When  a 
sale  has  been  made  by  an  executor  or  administrator  of  any 
property  of  the  estate,  real  or  personal,  he  must  return  to  the 
court,  within  thirty  days  thereafter,  an  account  of  sales,  veri- 
fied by  his  affidavit,  or  in  case  of  his  absence  from  the  county, 
or  other  inability,  by  the  affidavit  of  his  attorney.  If  he  neg- 
lects to  make  such  return,  he  may  be  punished  by  attachment, 
or  his  letters  may  be  revoked,  one  day's  notice  having  been 
first  given  him  to  appear  and  show  cause  why  such  attach- 
ment should  not  issue,  or  such  revocation  should  not  be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  192  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  98;  March  3,  189T,  Stats,  and  Amdts.  1897,  p.  58;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.   222,  act  held  unconstitutional,  see  history,   §  5   ante. 

149  C.  214,  218,  85  P.  310  (necessity  of  "return" — court  has 
power  to  require  it). 

As  to  attachment  for  C(intcnip(.  see  Kerr's  Cxc.  C.  C.  P.  §S  1212 
et  seq.  and  notes. 

As  to  notice  of  citation,  see  K<'It's  Cyc.  C.  C.  P.  S§  170T-ITlii 
and  notes. 

As  to  probate  sales,  Sfc  I  t'lmrcli'.s  Nov  ^^«^I^Jl^^•  l.jn>  hihI 
Practice,  -820,   884-954. 

S  1576.    EXECUTOR,  ETC.,  JiQT  TO  BE  PURCHASER.    No 

executor  or  administrator  must,  directly  or  indirectly,  pur- 
chase any  property  of  the  estate  he  represents,  nor  must  he 
be  interested  in  any  sale. 
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History:  Enacted  March  11,  1872,  re-enactment  with  addi- 
tions of  §  193  Probate  Act;  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  222,  act  held  uncon- 
stitutional,  see  liistory,   §  5   ante.  . 

See  'Kerr's  Cyc.  C.  C.  P.  for  15  purs,  annotation. 

Code  section.— 81  C.  507,  509,  515,  516,  517,  519,  520,  22  P.  883. 
885,  886,  887  (construed);  93  C.  114,  118,  120,  28  P.  855,  857  (con- 
strued); 96  C.  664,  668,  31  P.  565,  566  (construed);  108  C.  331. 
341,  41  P.  458  (contract,  between  administrator  and  purchaser 
at  former's  sale,  in  violation  of  law,  effect  of). 

Probate  Act  §193. — 29  C.  20,  34,  36,  87  A.  D.  146  (construed 
and  applied);  44  C.  106,  114  (construed);  48  C.  118,  121  (con- 
strued). 

As  to  one  who  gains  thing'  by  fraud,  violation  of  trust,  etc., 
see  Kerr's  Cyc.  C.  C.  §  2224  and  note. 

As  to  probate  sales,  see  1  Cliurcli'.s  New  Probate  Law  and 
Practice,  820,   884-954. 

As  to  purchase  by  administrator  or  executor  at  his  own  sale 
forbidden,  see  Kerr's  Cyc.  C.  C.  P.  §  1617  and  note;  also  12  A.  D. 
85,   86. 


ARTICLE  V. 

[A  new  article  added  by  Act  March  15,  1887,  Stats,  and  Amdts. 
1886-7,  p.  115.     In  effect  immediately.] 

MORTGAGES    AND    LEASES    OF    REAL,    ESTATE. 

§  1577.  Mortgage  of  real  property  of  decedent,  minor,  etc. 
Lease. 

§  1578.  Proceedings  to  obtain  order,  and  effect.  [What  peti- 
tion must  show.] 

§  1579.     Proceedings  to  obtain  lease  of  realty. 


§1577.  MORTGAGE  OF  EEAL  PROPERTY  OF  DECE- 
DENT, MINOR,  ETC.  LEASE.  Whenever,  in  any  estate  now 
being  administered,  or  that  may  hereafter  be  administered,  it 
shall  appear  to  the  superior  court,  or  a  judge  thereof,  to  be 
for  the  advantage  of  the  estate  to  raise  money  upon  a  note  or 
notes  to  be  secured  by  a  mortgage  of  the  real  property  of  any 
decedent,  or  of  a  minor,  or  an  incompetent  person,  or  any  part 
thereof,  or  to  make  a  lease  of  said  realty,  or  any  part  thereof, 
or  to  agree  to  sell  a  claim,  or  mining  claims,  or  real  property 
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worked  as  a  mine,  the  court  or  judge,  as  often  as  occasion 
therefor  shall  arise  in  the  administration  of  any  estate,  may 
on  a  petition,  notice,  and  hearing  as  provided  in  this  article, 
authorize,  empower  and  direct  the  executor  or  administrator, 
or  guardian  of  such  minor  or  incompetent  person,  to  mort- 
gage such  real  estate,  or  any  part  thereof,  and  to  execute  a 
note  or  notes  to  be  secured  by  such  mortgage,  or  to  lease 
such  real  estate,  or  any  part  thereof,  or  to  enter  into  an 
agreement  to  sell  such  real  estate,  or  any  part  thereof. 

History:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  115;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  247; 
March  3,  1893,  Stats,  and  Amdts.  1893,  p.  72;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  222, 
act  held  unconstitutional,  see  history,  §  5  ante;  amended  March 
19,   1909,   Stats,  and  Amdts.   1909,  ch.   305. 

Note:  The  title  of  the  act  in  which  this  amendment  occurs  (cli. 
305,  S.  L.  1909)  being  as  follows:  "An  act  to  amend  section 
1557,"  etc.,  it  is  manifest  that  the  amendment  to  section  1577 
is  of  no  effect,  although  the  matter  of  the  section  unmistake- 
ably  shows  that  it  was  §  1577  the  legislature  intended  to  amend. 
Therefore  the  former  section  is  the  one  which  is  still  in  force. 
The  former  section  read  as  follows: 

"  Whenever,  in  any  estate  now  being  administered,  or  that 
may  hereafter  be  administered,  it  shall  appear  to  the  superior 
court,  or  [to]  a  judge  thereof,  to  be  for  the  advantage  of  the 
estate  to  raise  money,  upon  a  note  or  notes,  to  be  secured  by 
a  mortgage  of  the  real  property  of  any  decedent,  or  of  a 
minor,  or  [of]  an  incompetent  person,  or  any  part  thereof,  or 
to  make  a  lease  of  said  realty,  or  any  part  thereof,  the  court 
or  judge,  as  often  as  occasion  therefor  shall  arise  in  the  ad- 
ministration of  any  estate,  may,  on  petition,  notice,  and  hear- 
ing as  provided  in  this  article,  authorize,  empower,  and  direct 
the  executor  or  administrator,  or  [the]  guardian  of  such  minor 
or  incompetent  person,  to  mortgage  such  real  estate,  or  any 
part  thereof,  and  to  execute  a  note  or  notes  to  be  secured  by 
such  mortgage,  or  to  lease  such  real  estate,  or  any  part 
tliereof." 

See  Kerr's  Cyc.  C.  C.  P.  for  G  pars,  annotation. 

97  C.  456,  457,  32  P.  562  (cited);  121  C.  647,  050,  54  P.  254 
(cited);  131  C.  115,  118,  120,  63  P.  368  (applied);  131  C.  667,  671. 
63  P.  1080  (applied);  133  C.  257,  259,  65  P.  462  (referred  to  and 
construed);  144  C.  121,  126,  77  P.  8l'5  (applied);  145  C.  400.  401, 
78  P.  869   (cited  with   §1578  post). 
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As  to  mortgages  and  leases,  see  1  Chureli'w  iVe^v  Probate  Law 
aud  Practice,   977,   995-1002. 

As  to  power  of  adniini.strator  in  his  cliaracter  as  trustfe  for 
purposes  not  specifically  mentioned  under  this  section,  see 
Kerr's  Cyc.  C.  C.  P.  §1536  and  note;  also  ]?,1  C.  667,  671,  63  P. 
1080. 

§1578.  PROCEEDINGS  TO  OBTAIN  ORDER,  AND  EF- 
EECT.  To  obtain  an  order  to  mortgage  such  realty,  the  pro- 
ceedings to  be  taken  and  the  effect  thereof  shall  be  as  follows : 

First.  [WHAT  PETITION  MUST  SHOW.]  The  executor  or 
administrator  of  any  estate,  or  guardian  of  any  minor  or 
incompetent  person,  or  any  person  interested  in  the  estates  of 
such  decedents,  minors,  or  incompetent  persons,  may  file  a 
verified  petition  showing: 

[Particular  purpose.]  1.  The  particular  purpose  or  pur- 
poses for  which  it  is  proposed  to  make  the  note  or  notes  and 
mortgage,  which  shall  be  either  to  maintain  the  ward  and  his 
family  or  to  maintain  and  educate  the  ward  when  a  minor,  or 
to  pay  the  debts,  legacies,  or  charges  of  administration,  or  to 
pay,  reduce,  extend,  or  renew  some  lien  or  mortgage  already 
subsisting  on  said  realty  or  some  part  thereof;  or,  if  the  appli- 
cation be  made  by  the  guardian  of  any  minor  or  incompetent 
person,  to  erect,  alter  or  repair  buildings  or  other  structures 
upon,  or  otherwise  to  improve,  the  realty  proposed  to  be  mort- 
gaged, or  some  part  thereof. 

[Statement  of  facts,  etc.]  2.  A  statement  of  the  facts  and 
circumstances  showing  the  insufficiency  of  the  income  of  the 
estate  under  guardianship  to  maintain  the  ward  and  his  family 
or  to  maintain  and  educate  the  ward  when  a  minor  and  the 
debts,  legacies,  charges  of  administration,  liens  or  mortgages 
to  be  paid,  i-educed,  extended,  or  renewed,  as  the  case  may  be; 
or,  if  the  application  be  made  by  the  guardian  of  any  minor  or 
incompetent  person  for  the  pui'pose  of  improving  the  realty  or 
some  part  thereof,  the  condition  and  value  of  all  the  real  and 
personal  property  th^en  belonging  to  the  estate,  a  statement  of 
all  debts  and  obligations  secured  or  unsecured  outstanding 
against  the  estate,  and  the  character  and  estimated  cost  of  the 
buildings,  structures  or  other  improvements  proposed  to  be 
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erected,  altered  or  repaired  with  the  proceeds  of  the  mort- 
gage. 

[Advaiifcifres  that  may  aecnie.J  3.  The  advantage  that  may 
accrue  to  the  estate  from  raising  the  required  money  by  note 
or  notes  and  mortgage  or  providing  for  the  payment,  reduc- 
tion, extension,  or  renewal  of  the  subsisting  liens  or  mort- 
gages, as  the  case  may  be;  or,  if  the  application  be  made  by 
the  guardian  of  a  minor  or  incompetent  person  for  the  purpose 
of  Improving  the  realty  belonging  to  the  estate  or  some  part 
thereof,  the  advantage  that  will  accrue  to  the  estate  by  the 
making  of  such  improvements. 

[Amount  to  bo  raised.]  4.  The  amount  to  be  raised,  with  a 
general  description  of  the  property  proposed  to  be  mortgaged; 
and, 

[Names  of  legatees.]  .5.  The  names  of  the  legatees  and 
devisees,  if  any,  and  of  the  heirs  of  the  deceased,  or  of  the 
minor,  or  of  the  incompetent  person,  as  the  case  may  be,  so 
far  as  known  to  the  petitioner. 

Second.  [ORDER  TO  APPEAR.]  Upon  filing  such  petition, 
an  order  shall  be  made  by  the  court  or  judge,  requiring  all 
persons  interested  in  the  estate  to  appear  before  the  court  or 
judge,  at  a  time  and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  thereafter,  then  and  there  to  show  cause 
why  the  realty  (briefly  indicating  it),  or  some  part  thereof, 
should  not  be  mortgaged  for  the  amount  mentioned  in  the  peti- 
tion (stating  such  amount),  or  such  lesser  amount  as  to  the 
court  or  judge  shall  seem  meet,  and  referring  to  the  petition 
on  file  for  further  particulars. 

Third.  [SERVICE  OF  ORDER.]  The  order  to  show  cause 
may  be  personally  served  on  the  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for  hearing 
th.e  petition,  or  may  be  published  for  four  successive  weeks 
in  a  newspaper  of  general  circulation,  published  in  the  county. 

Fourth.  [HE.VRTNG  OF  PETITION.]  At  the  time  and  at 
the  place  appointed  in  the  order  to  show  cause,  or  at  such 
other  time  and  place  to  which  the  hearing  may  be  postponed 
(the  power  to  make  all  needful  postponements  being  hereby 
vested  in  the  court  or  judge),  having  first  received  satisfac- 
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tory  proof  of  personal  service  or  publication  of  the  order  to 
show  cause,  the  court  or  judge  must  proceed  to  hear  the  peti- 
tion and  any  objections  that  may  be  filed  or  presented  thereto. 

[Testimony  of  witnesses.  Order  of  court  directing  loan.] 
Upon  such  hearing,  witnesses  may  be  compelled  to  attend  and 
testify,  in  the  same  manner,  and  with  like  effect,  as  in  other 
cases;  and  if,  after  a  full  hearing,  the  court  or  judge  is  satis- 
fied that  it  will  be  for  the  advantage  of  the  estate  to  mort- 
gage the  whole  or  any  portion  of  the  real  estate,  an  order 
must  be  made  authorizing,  empowering,  and  directing  the 
executor  or  administrator,  or  the  guardian  of  such  minor  or 
incompetent  person,  to  make  such  mortgage,  and  a  promis- 
sory note  or  notes  to  the  lender,  for  the  amount  of  the  loan, 
to  be  secured  by-  said  mortgage;  the  order  may  direct  that  a 
lesser  amount  than  that  named  in  the  petition  be  borrowed, 
and  may  prescribe  the  maximum  rate  of  interest  and  period  of 
the  loan,  and  may  direct  in  what  coin  or  currency  it  shall  be 
paid,  and  require  that  the  interest  and  the  whole  or  any  part 
of  the  principal  be  paid,  from  time  to  time,  out  of  the  whole 
estate  or  any  part  thereof,  and  that  any  buildings  on  the 
premises  to  be  mortgaged  shall  be  insured  for  further  security 
of  the  lender,  and  the  premiums  paid  from  such  income. 

Fifth.  [DUTY  OF  EXECUTOR,  ADMIMSTEATOE,  ETC.] 
After  the  making  of  the  order  to  mortgage,  the  executor,  ad- 
ministrator, or  guardian  of  a  minor  or  of  an  incompetent  per- 
son shall  execute  and  deliver  a  promissory  note  or  notes  for 
the  amount  and  period  specified  in  the  order,  and  shall  execute, 
acknowledge,  and  deliver  a  mortgage  of  the  premises,  setting 
forth  in  the  mortgage  that  it  is  made  by  authority  of  the  order, 
and  giving  the  date  of  such  order.  A  certified  copy  of  the 
order  shall  be  recorded  in  the  office  of  the  county  recorder  of 
every  county  in  which  the  encumbered  land,  or  any  portion 
thereof,  lies.  The  note  or  notes  and  mortgage  shall  be  signed 
by  the  executor,  administrator,  or  guardian  as  such,  and  shall 
create  no  personal  liability  against  the  person  so  signing. 

Sixth.  [EFFECT  OF  SUCH  NOTE  AND  MORTGAGE.]  Ev- 
ery note  or  notes  and  mortgage  so  made  shall  be  effectual  to 
mortgage  and  hypothecate  all  the   right,   title,  interest,  and 
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estate  which  the  decedent,  minor,  or  incompetent  person  had 
in  the  premises  described  therein  at  the  time  of  the  death  of 
such  decedent,  or  at  the  time  of  the  appointment  of  the  guar- 
dian of  such  minor  or  of  such  incompetent  person,  or  prior 
thereto,  had  any  right,  title,  or  interest  in  said  premises 
acquired  by  the  estate  of  such  decedent,  minor,  or  incompe- 
tent person,  by  operation  of  law  or  otherwise,  since  the  time 
of  the  death  of  such  decedent,  or  the  appointment  of  the  guar- 
dian of  such  minor  or  incompetent  person. 

Jurisdiction  of  the  court  to  administer  the  estate  of  such 
decedent,  minor,  or  incompetent  person  shall  be  effectual  to 
vest  such  court  and  judge  with  jurisdiction  to  make  the  order 
for  the  note  or  notes  and  mortgage,  and  such  jurisdiction  shall 
conclusively  inure  to  the  benefit  of  the  mortgagee  named  in 
the  mortgage,  his  heirs  and  assigns.  No  irregularity  in  the 
proceedings  shall  impair  or  invalidate  the  same  or  the  note 
or  notes  and  mortgage  given  in  the  pursuance  thereof,  and 
the  mortgagee,  his  heirs  and  assigns,  shall  have  and  possess 
the  same  rights  and  remedies  on  the  note  or  notes  and  mort- 
gage as  if  it  had  been  made  by  the  decedent  prior  to  his  death, 
the  minor  after  reaching  the  age  of  maturity,  or  the  incompe- 
tent person  when  legally  competent; 

[Wlieu  proceeds  are  insufficient  to  satisfy  mortgage]  pro- 
vided, however,  that  upon  any  foreclosure,  if  the  proceeds  of 
the  encumbered  property  are  insufficient  to  pay  the  note  or 
notes,  and  mortgage,  no  judgment  or  claim  for  any  deficiency 
or  such  proceeds  to  satisfy  the  note  or  notes  and  mortgage,  or 
the  costs  or  expenses  of  sale,  shall  be  had  or  allowed,  except 
in  cases  where  the  note  or  notes  and  mortgage  were  given  to 
pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on 
the  realty,  or  some  part  thereof,  at  the  time  of  the  death  of 
the  decedent,  and  the  indebtedness  secured  by  such  lien  or 
mortgage  was  an  allowed  and  approved  claim  against  his 
estate,  or  a  lien  upon  the  interest  of  the  minor  in  said  real 
estate  at  the  time  it  vested  in  him,  or  upon  the  estate  of  the 
incompetent  at  the  time  the  incompetency  of  the  incompetent 
person  was  so  declared  by  the  court; 

[How  unsatisfied  indebtedness  paid]  and  provided  also,  that 
in  cases  affecting  the  estate  of  the  deceased  persons,  the  part 
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of  the  indebtedness  remaining  unsatisfied  must  be  classed  and 
paid  with  other  demands  against  the  estate,  as  provided  in 
article  three,  chapter  ten,  of  title  eleven,  part  three,  of  this 
code,  with  respect  to  mortgages  subsisting  at  the  time  of 
death. 

Hlstorj-:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  115;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  247; 
March  3,  1893,  Stats,  and  Amdts.  1893,  p.  72;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  190Q-1.  p.  223,  act 
lield  unconstitutional,  see  history,  §  5  ante;  amended  March  23, 
1907,  Stats,  and  Amdts.  1907,  pp.  988-991,  Kerr's  Stats,  and 
Amdts.   1906-7,  p.   948.     In  eflEeet  from  and  after  passage. 

See   Kerr's  Cyc.   C.   C.   P.   for   17   pars,   annotation. 

97  C.  456,  457,  458,  32  P.  562  (cited);  120  C.  609,  611,  52  P.  1000 
(construed  with  §1537  ante);  121  C.  647,  650,  54  P.  254  (cited); 
127  C.  202,  204,  59  P.  585  (applied);  (C.  Sept.  29,  1900),  62  P. 
459  (construed);  131  C.  115,  118,  120,  63  P.  368  (applied);  131  C. 
667,  671,  674,  63  P.  1080  (applied);  133  C.  257,  259,  265,  268,  65  P. 
462  (construed);  139  C.  282,  284,  72  P.  991  (construed);  144  C. 
121,  126,  77  P.  825  (applied);  145  C.  400,  401,  78  P.  869  (cited  with 
§  1577  ante). 

As  to  mortgages  and  leases,  see  1  Clnirch'.s  IVew  Probate  Laiv 
and  Practice,   977,   995-1002. 


§  1579.    PROCEEDINGS  TO  OBTAIN  LEASE  OF  REALTY. 

To  obtain  an  order  to  lease  the  realty,  the  proceedings  to  be 
taken  and  the  effect  thereof  shall  be  as  follows: 

[Petition.]  First — The  executor,  administrator,  guardian  of 
a  minor  or  an  incompetent  person,  or  any  person  interested 
in  the  estates  of  such  decedents,  minors  or  incompetent  per- 
sons, must  file  a  verified  petition  showing: 

[Requirements.]  a.  The  advantage  or  advantages  that  may 
accrue  to  the  estate  from  giving  a  lease. 

b.  A  general  description  of  the  property  proposed  to  be 
leased. 

c.  The  term,  rental,  and  general  conditions  of  the  proposed 
lease. 

d.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incompe- 
tent person,  so  far  as  known  to  the  petitioner. 
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[Order  of  court  to  show  cause.]  Second  —  Upon  filing  such 
petition  an  order  shall  be  made  by  the  court  or  judge  requir- 
ing all  persons  intei-ested  in  the  estate  to  appear  before  the 
court  or  judge,  at  a  time  and  place  specified,  not  less  than 
two  nor  more  than  four  weeks  thereafter,  then  and  there  to 
show  cause  why  the  realty  (briefly  indicating  it)  should  not 
be  leased  for  the  period  (stating  it),  at  the  rental  mentioned 
in  the  petition  (stating  it),  and  referring  to  the  petition  on 
file  for  further  particulars. 

[Service  of  order.]  Third — The  order  to  show  cause  may  be 
personally  served  on  the  persons  interested  in  the  estate  at 
least  ten  days  before  the  time  appointed  for  liearing  the  peti- 
tion, or  it  may  be  published  for  two  successive  weeks  in  a 
newspaper  of  general  circulation  in  the  county. 

[Hearing  —  Witnesses  —  Appraisers  —  Minimum  rental.] 
Fourth  —  At  the  time  and  place  appointed  to  show  cause,  or  at 
such  other  time  and  place  to  which  the  hearing  may  be  post- 
poned (the  power  to  make  all  needful  postponements  being 
hereby  vested  in  the  court  or  judge,  the  court  or  judge  hav- 
ing first  received  satisfactory  proof  of  personal  service  or 
publication  of  the  order  to  show  cause,  must  proceed  to  hear 
the  petition,  and  any  objection  that  may  have  been  filed  or 
presented  thereto.  Upon  such  hearing  witnesses  may  be  com- 
pelled to  attend  and  testify  in  the  same  manner  and  with 
like  effect  as  in  other  cases,  and  the  court  may,  in  its  dis- 
cretion, appoint  one  or  more,  not  exceeding  three,  disinter- 
ested persons  to  appraise  the  rental  value  of  the  premises, 
and  direct  that  a  reasonable  compensation  for  the  services, 
not  exceeding  five  dollars  per  day,  be  paid  by  the  estate.  If, 
after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will 
be  for  the  advantage  of  the  estate  to  lease  the  whole  or  any 
portion  of  the  real  estate,  an  order  must  be  made  authorizing, 
empowering  and  directing  the  executor,  administrator,  or  the 
guardian,  to  make  such  lease.  The  order  may  prescribe  the 
minimum  rental  or  royalty  to  be  received  for  the  premises, 
and  the  period  of  the  lease,  which  must  in  no  case  be  longer 
than  for  ten  years,  and  may  prescribe  the  other  terms  and 
conditions  of   such   lease;    provided   that,  for  the  purpose   of 

1149 


§  1579  CODE  OF  CIVIL  TROCEDTTRK.        [Pt.ni.Tit.X!. 

exploiting  for  minerals,  or  mineral  oils  or  petroleum  and 
extracting  minerals  therefrom,  the  period  of  the  lease  may  be 
for  twenty  years. 

[Conditions  of  lease]  Fifth  — After  the  making  of  the 
order  to  lease,  the  executor,  administrator,  or  guardian  of  a 
minor  or  of  an  incompetent  person,  shall  execute,  acknowl- 
edge, and  deliver  a  lease  of  the  premises  for  the  term  and 
period  and  with  the  conditions  specified  in  the  order,  setting 
forth  in  the  lease  that  it  is  made  by  authority  of  the  order, 
and  giving  the  date  of  such  order.  A  certified  copy  of  the 
order  shall  be  recorded  in  the  office  of  the  county  recorder 
of  every  county  in  which  the  leased  land  or  any  portion 
thereof  lies. 

[Effect  of  lease  —  Errors  and  omissions.]  Sixth  —  Every 
lease  so  made  shall  be  effectual  to  demise  and  let,  at  the  rent, 
for  the  term,  and  upon  the  conditions  therein  prescribed,  the 
premises  described  therein.  Jurisdiction  of  the  court  to  ad- 
minister the  estate  of  the  decedent,  the  minor,  or  of  the  incom- 
petent person  shall  be  effectual  to  vest  such  court  and  judge 
witli  jurisdiction  to  make  the  order  for  the  lease,  and  such 
jurisdiction  shall  conclusively  inure  to  the  benefit  of  the 
lessee,  his  heirs  and  assigns.  No  omission,  error,  or  irregu- 
larity in  the  proceedings  shall  impair  or  invalidate  the  same, 
or  the  lease  made  in  pursuance  thereof. 

History:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  117;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p. 
249;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  149;  March  20, 
1909,  Stats,  and  Amdts.  1909,  ch.   326. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

133  C.  257,  259,  65  P.  462  (construed);  135  C.  36,  40,  66  P.  979 
(construed);  142  C.  471,  76  P.  35  (construed);  144  C.  121,  126, 
77  P.   825    (applied). 

As  to  mortgages  and  leases,  see  1  Cbiiroli".s  New  Probate  Law 
and  Practice,   977,   995-1002. 

As  to  necessity  of  an.  order  of  court  for  trustee  under  express 
trust  to  lease  or  mortgage  property  of  estate,  see  Kerr's  Cyc. 
C.  C.  P.  §1577  and  note  pars.  5,  6;  also  144  C.  121,  126,  77  P. 
825. 
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CHAPTER  VIII. 

OF   THE   POWERS   AND   DUTIES   OF   EXECUTORS   AND    AD- 
MINISTRATORS,   AND    OF    THE    MANAGEMENT    OF 
ESTATES. 

§  1580.  Mining-  claim.  Order  for  sale  of.  Proceedings  to  pro- 
cure. 

S  1581.     Executors  to  take  possession  of  the  entire  estate. 

§  1582.  Executors  and  administrators  may  sue  and  be  sued  for 
recovery  of  property. 

§  1583.  May  maintain  actions  for  waste,  conversion,  and  tres- 
pass. 

§  1584.  Executor  and  administrator  may  be  sued  for  waste  or 
trespass  of  decedent. 

§  15S5.  Surviving  partner  to  settle  up  business.  Interest  there- 
in   to   be   appraised.      Account   to   be   rendered. 

§  158G.  Actions  on  bond  of  executor  or  administrator  may  be 
brought    by    another    administrator. 

§  1587.     What  executors  are  not  parties  to  actions. 

S  1588.     May   compound. 

g  1589.  Recovery  of  property  fraudulently  disposed  of  by  tes- 
tator.    [Decedent.] 

5  1590.     When  executor  to  sue,  as  provided  in  preceding  section. 

§  1591.     Disposition   of  estate  recovered. 

§1592.     Pending  settlement,  court  may  order  moneys  Invested. 

§  1580.  MIJilNtI  CLAOI.  ORDER  FOR  SALE  OF.  PRO- 
CEEDINGS TO  PROCURE.  To  obtain  an  order  to  enter  into 
an  agreement  for  the  sale  of  a  mining  claim,  or  claims,  or 
real  property,  worked  as  a  mine,  the  proceedings  to  be  taken 
and  the  effect  thereof  shall  be  as  follows: 

[Petition.]  First.  The  executor,  administrator,  guardian  of 
a  minor,  or  of  an  incompetent  person,  or  any  person  inter- 
ested in  the  estate  of  such  decedents,  minors,  or  incompetent 
persons,  may  file  a  verified  petition  showing: 

[Roquireiiu'iits.]  1.  The  advantage  or  advantages  that  may 
accrue  to  the  estate  from  entering  into  such  an  agreement. 

2.  A  general  description  of  the  property  affected  by  said 
agreement. 
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3.  The  terms  and  general  conditions  of  the  proposed  agree- 
ment. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incompe- 
tent person,  so  far  as  known  to  the  petitioner. 

[Order  to  show  cause.]  Second.  Upon  filing  such  petition 
an  order  shall  be  made  by  the  court  or  judge  requiring  all 
persons  interested  in  the  estate  to  appear  before  the  court  or 
judge,  at  a  time  and  place  specified,  not  less  than  two  or 
more  than  four  weeks  thereafter,  then  and  there  to  show 
cause  why  an  agreement  for  the  sale  of  the  realty  should  not 
be  made,  and  referring  to  the  petition  on  file  for  further  par- 
ticulars. 

[Service  of  order.]  Third.  The  order  to  show  cause  must 
be  personally  served  on  the  persons  interested  in  the  estate 
at  least  ten  days  before  the  time  appointed  for  hearing  the 
petition,  or  it  may  be  published  for  four  successive  weeks  in 
a  newspaper  of  general  circulation  in  the  county  if  there  be 
one,  and  if  there  is  none  then  in  some  newspaper  of  general 
circulation  in  the  county. 

[Hearing  —  Order  of  sale  —  Kequiremeuts.]  Fourth.  At  the 
time  and  place  appointed  to  show  cause,  or  at  such  other 
time  and  place  to  which  the  hearing  may  be  postponed  the 
power  to  make  all  needful  postponements  being  hereby  vested 
in  the  court  or  jury,  the  court  or  judge  having  first  received 
satisfactory  proof  of  personal  service  or  publication  of  the 
order  to  show  cause,  must  proceed  to  hear  the  petition,  and 
any  objections  that  may  have  been  filed  or  presented  thereto. 
Tf,  after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it 
will  be  for  the  advantage  of  the  estate  to  enter  into  the  pro- 
posed agreement  for  the  sale  of  the  mines  or  real  estate,  an 
order  must  be  made  authorizing,  empowering  and  directing 
the  executor,  administrator  or  the  guardian  to  make  such 
agreement.  The  order  may  prescribe  the  terms  and  condi- 
tions of  such  agreement. 

[ronditioiis  of  sale.]  Fifth.  After  the  making  of  the  order 
to  enter  into  said  agreement,  the  executor,  administrator  or 
guardian  of  a  minor  or  of  an  incompetent  person  shall  exe- 
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cute,  acknowledge  and  deliver  an  agreement  containing  the 
conditions  specified  in  the  order,  setting  forth  in  the  agree- 
ment that  it  is  made  by  authority  of  the  order,  and  giving  the 
date  of  such  order. 

A  cortified  copy  of  the  order  shall  be  recorded  in  the  office 
of  the  county  recorder  of  every  county  in  which  the  land 
affected  by  the  agreement  or  any  portion  thereof  is  situated. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909. 
ch.    305. 

§1581.  EXECUTORS  TO  TAKE  POSSESSION  OF  THE 
ENTIRE  ESTATE.  The  executor  or  administrator  must  take 
into  his  possession  all  the  estate  of  the  decedent,  real  and 
personal,  and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  or  for 
partition  of  such  estate,  the  possession  of  the  executors  or 
administrators  is  the  possession  of  the  heirs  or  devisees;  such 
possession  by  the  heirs  or  devisees  is  subject,  however,  to 
the  possession  of  the  executor  or  administrator,  for  the  pur- 
poses of  administration,  as  provided  in  this  title. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  194  Pro- 
hate  Act  as  amended  May  20,  1861,  Stats.   1861,  p.  645,  §  70. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

Code  Moction. — 57  C.  368,  387,  ZiS  (construed);  57  C.  447.  459 
fcited):  69  C.  155,  158,  10  P.  395,  397  (construed  wMtli  §1452 
ante);  70  C.  350,  360,  11  P.  724,  728  (construed  with  §  1582  post); 
109  C.  417,  423,  42  P.  139  (cited);  110  C.  568,  575,  42  P.  1086  (con- 
strued with  §369  ante  and  §1582  post);  112  C.  387,  395,  44  P. 
734  (cited);  119  C.  470,  477,  51  P.  952,  39  L.  686  (construed):  121 
('.  16,  25,  53  P.  416  (construed);  126  C.  482,  484,  58  P.  908  (con- 
strued); 131  C.  667,  671,  63  P.  1080  (construed  with  §1452  ante): 
134  C.  82,  83,  66  P.  74  (construed  with  §1452  ante);  136  C.  31, 
34,  68  P.  327  (construed  with  §1452  ante);  137  C.  354,  355,  70  P. 
459  (construed  with  §1452  ante):  152  C.  760.  763.  93  P.  1010 
(passing:  of  title  to  heirs  is  subject  to  administration):  128  TT.  S. 
.'■.3,  ir,.  77.  32  L.  ed.  415,  418,  419,  9  Sup.  Ct.  Rep.  30    (cited). 

Trolinte  Act  §  1}»4. — 17  C.  525,  536  (construed  witli  §1365  ante. 
§53  Probate  Act);  20  C.  150,  163  (applied);  20  C.  620,  r,27  (ap- 
plied); 42  C.  462,  463  (cited):  43  C.  543,  551  (cited):  44  C.  584. 
589 '(construed):   57  C.   368,  387,  388    (cited). 

As   to  actions   by   and  affainst   executor   or   administrator,    see 
Kerr's  Cyc.   C.  C.   P.   §§1582,   1590  and   notes. 
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As  to  acts  of  executor  and  administrator  valid  until  jiower 
revoked,  see  ante  §  1548. 

As  to  agreement  made  between  administrators  not  Idnding 
upon  estate,  see  52  A.  S.  121. 

As  to  authority  of  domiciliary  administrator,  see  4.5  A.  S. 
672. 

As  to  authority  of  executor  or  administrator — To  carry  on 
luisiness   of  decedent,   see   78  A.  S.   196,   197. 

Same — ^To   employ   agents. — See    78   A.    S.    203,    204. 

Same — To  indorse  promissory  notes. — See   78  A.  S.    192. 

Same — To  make  loans. — See   78  A.  S.   199. 

Same — To   make   new   contracts. — See   78   A.   S.    184. 

As  to  care,  prudence,  and  judgment  required  of  executors  and 
administrators,  see   12   A.   S.   311. 

As  to  delivery  of  possession  on  partial  distribution,  see 
Kerr's  Cyc.  C.   C.   P.   §  1661   subd.    2. 

As  to  duties  and  powers  of  executors  and  admini.strators — 
As  trustees,  see  1  L.  80. 

As  to  duties  and  rights  of  foreign  executor  or  administrator, 
see  45  A.  S.   665. 

As  to  duty  of  executor  or  administrator — To  collect  assets 
and  keep  them  invested,  see  12  A.  S.  312,  313. 

Same — To  follow  instriictions  in  will. — See  12   A.   S.   314. 

As  to  effect  of  qualifying  words  "as  executor"  and  "as  admin- 
istrator" in  contracts;  in  iileadings;  in  judginents,  see  15  L. 
850. 

As  to  insurance  no  part  of  estate,  see  44  A.  S.  409. 

As  to  lack  of  power  of  administrators  or  executors  over  real 
property,  see  78  A.  S.  175,  178. 

As  to  no  title  to  real  estate  in  executors  and  administrators 
at  common  law,  see  52  A.  S.  119. 

As  to  possession  by  administrator  and  executor  of  real  and 
personal  estates,  see  Kerr's  Cyc.  C.  C.  P.   §  1452. 

As  to  powers  and  duties  of  foreign  executors  and  adminis- 
trators, see  9  L.   218,  244. 

As  to  power  of  executors  and  administrators,  before  admis- 
sion of  will  to  probate,  see  78  A.  S.   172. 

As  to  power  of  executors  and  administrators — Over  property 
outside  of  estate,  see  45  A.  S.  664-674. 

Same — Resulting  necessarily  from  his  character  as  trustee. — 
See  Kerr's  Cyc.  C.  C.  P.  §  1536  and  note;  also  131  C.  667,  671,  63 
P.   1080. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1    Clmreli'H   IVew   Probate   I.aw  ami    I'raotioe.    1004,    1024-1  lOS.* 

As  to  right  of  executor  or  administrator  to  possess  real  and 
personal  estate,  see  Kerr's  Cyc.  C.  C.  P.   §  1452  and  note. 

1154 


ch.VIII.]  SUITS     AGAINST     KXRCrTORS.    ETC.  !?  15S2 

As  to  right  of  executors  and  administrators  to  possession  of 
personal  property,   see  78  A.  S.   179,  180. 

As  to  rights  and  duties  of  executors  and  administrators  as 
to  partnersliip  real   estate,  see   21    I>.   340;   28  L.   99.   105,   136. 

As  to  title  of  fnreig-n  executor  or  administrator,  see  4r.  A.  S. 
665. 

As  to  unaccountability  of  executor  or  administrator  for  debts 
uncollected  without  fault,  see  Kerr's  Cyc.  C.  C.  P.  §1615  and 
note. 

As   to    wluMi    title   (if  executor  accrues,   see   15   A.   S.    660. 


S  1582.  EXE(  LTOKS  A>D  ADMIMSTKATOKS  MAY  SUE 
AM)  HE  SlEl)  EOK  RECOVERY  OF  PROPERTY.  Actions  for 
the  recovery  of  any  property,  real  or  personal,  or  for  the 
possession  thereof,  or  to  quiet  title  thereto,  or  to  determine 
any  adverse  claim  thereon,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against  executors  and 
administrators  in  all  cases  in  which  the  same  might  have 
Ijeen  maintained  by  or  against  their  respective  testators  or 
intestates. 

HLstorj-:  Enacted  March  11,  1872,  re-enactment  of  §  195  Pro- 
l.ate  Act;  amended  March  26,  1895,  Stats,  and  Amdts.  1895,  p.  80; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p..  225,  act  lield  vmconstitutional,  see  history,  §5  ante. 

.See   K(ii''s  Cyc.  C.  C.  P.  for   S2  pars,  annotation. 

Code  .sevticu. — 57  C.  238,  241  (cited);  67  C.  567,  570,  8  P.  94. 
97  (cited);  70  C.  350,  360.  11  P.  724,  728  (construed  with  §1581 
ante);  83  C.  507,  512,  23  P.  700,  702  (construed);  107  C.  107.  112, 
40  P.  Ill  (cited);  110  C.  568,  575,  42  P.  1086  (construed  with 
S  1581  ante);  119  C.  546,  550,  51  P.  853,  52  P.  44  (cited);  126  C. 
30,  32,  58  P.  324  (referred  to);  126  C.  482,  484,  58  P.  908  (con- 
strued); 128  C.  633,  635,  61  P.  278  (cited):  136  C.  31,  33.  36.  68 
P.  327  (construed);  1  C.  A.  237.  238.  82  P.  89  (cited);  152  C.  615. 
iil7,  618,  93  P.  681,  682  (constitutional);  75  F.  47,  50  (action 
against  administrator  of  deceased  mortgagor  alone  to  foreclose 
— validity  of  title  derived);  77  F.  365,  367  ( ccjnclusiveness  of  judg- 
ment in  action  against  administrator  of  (U'ceased  banki'upt  to 
Set  aside  fraudulent  conveyanci'). 

Probate  Act  S  I«f». — 19  C.  113.  117  (cited);  2(i  I'.  150.  163  (ap- 
Ijlied);  20  C.  020,  627  (applied);  26  C.  120,  123  (construed);  50 
(J.    655,   658    (construed). 

A.s  lr(  action  against  executor  and  adniiiil.st  i':i  t  or  for  inone\- 
liail   and    icceived,  see  52   A.   S.   124. 
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As  to  action  ag'ainst  executor  and  administrator  for  violation 
of  penal  statutes,  see  52  A.  S.   103. 

As  to  action  against  executor  and  administrator  upon  con- 
tracts-made by  decedents,  see  52  A.  S.  120. 

As  to  action  against  executor  and  admini.stiatur  ui)on  con- 
tracts  made  by  themselves,  see   50  A.   S.   120-124. 

As  to  action  l)y  administrator  by  reason  of  fraudulent  con- 
veyance, see  Kerr's  Cyc.  C.  C.  P.  §§  1589-1591  and  notes. 

As  to  action  by  heirs  or  administrator  for  death  by  wrong-ful 
act,  see  Kerr's  Cyc.  C.  C.  P.  §  377  and  note. 

As  to  action  by  or  against  administrator,  within  what  time 
may  be  brought,  see  Kerr's  Cyc.  C.  C.  P.  §§  353,  355  and  notes. 

As  to  action  for  trespass,  trover,  or  waste,  see  Kerr's  Cyc. 
C.   C.  P.   §§  1583,   1584  and  notes. 

As  to  action  not  abating  by  death  of  decedents,  see  Kerr'.s 
Cyc.  C.  C.  P.  §  385  and  note. 

As  to  administrators  not  liable  officially  upon  contracts  made 
by  them,  see  52  A.  S.   121. 

As  to  authority  of  administrator  to  enforce  contracts  for 
sale  of  real  property,  see  78  A.  S.  178. 

As  to  authority  of  executor  or  administrators  to  perform 
executory  contracts  of  decedent,  see  78  A.  S.   200. 

As  to  collection  of  debts  by  executors  and  administrators, 
see  78  A.  S.  190-192. 

As  to  contract  of  executors  or  administrators  not  binding  on 
estate,  see  78  A.  S.   201,  202. 

As  to  decedent's  mere  offer  of  contract  not  binding  upon  per- 
sonal representatives,  see  22  A.  S.   815. 

As  to  effect  of  judgment  against  executors  and  adminis- 
trators, see  52  A.  S.   353. 

As  to  effect  of  qualifying  words  "as  executor"  and  "as  admin- 
istrator"  in   contracts,  pleadings,  and  judgments,  see   15   L.   850. 

As  to  ejectment  by  executor  or  administrator,  see  18  L.  789. 

As  to  ejectment  by  or  against  administrator,  see  Kerr's  Cyc. 
C.  C.  P.   §  1583  and  note. 

As  to  liability  of  executors  and  administrators  on  contracts 
of  decedent,  see  52  A.   S.   126. 

As  to  liability  of  executor,  etc.,  for  costs,  see  Kerr's  Cyc. 
C.  C.  P.   §  1509  and  note. 

As  to  limitation  of  action  by  or  against  executor  or  adminis- 
trator, see  Kerr's  Cyc.  C.  C.  P.  §§  353,   355  and  notes. 

As  to  maintaining  actions  with  heirs  or  devisees  for  posses- 
sion of  real  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  1452  and  note. 

As  to  personal  liability  of  executors  and  administrators  upon 
their  contracts,  see  52  A.  S.  121. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  Church's  New  Probate  Law  and  Practice,   1004,  1024-1108. 
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As  to  proceedings  wliere  action  does  not  al)ate  by  d«atli.  see 
Kerr's  Cyc.  C.   C.   P.   §  385  and  note. 

As  to  right  of  executors  and  administrators  to  impeacii  or 
defend  for  fraud,  see  'A  A.   S.   740-742. 

As  fo  riglit  of  ti'uant  to  ;i<<iiiirc  tilli'  l>y  advn-se  possc'ssion, 
see  .fiS   ]...   334. 

As  to  riglit  to  sue  witliout  joining  persons  bcnclicially  intei-- 
ested,  see  Kerr's  Cyc.  C.  C.  P.  §  369  and  note. 

As  to  substitution  of  administrator  or  executor  in  place  of 
deceased  as  party  to  action,  see  Kerr's  Cyc.  C.  C.  P.  §  385  and 
note. 

As  to  sufficiency  of  consideration  for  contract,  see  39  A.  S. 
743,  746. 

As  to  sufficient  expression  of  consideration  of  contiact,  see 
CO   A.   a.    437-440. 

As  to  suing  as  administrator,  or  as  executor,  see  15  L.  850. 

As  to  suit  for  equitable  relief  from  judgment,  see  54  A.  S. 
255. 

As  to  unreasonableness  and  insufficiency  of  consideration  of 
a  contract,  see  81  A.  S.  664. 

As  to  whether  estate  is  answerable  for  ciuiet  enjoyment  on 
covenant,    see    52    A.   S.    134. 

As  to  which  contracts  of  executors  and  administrators  naay 
be   specifically   enforced,   see    52   A.   S.    119. 

§  1583.  MAT  MAINTAIN  ACTIONS  FOR  WASTE,  CON- 
VEKSION,  AND  TRESPASS.  Executors  and  administrators 
may  maintain  actions  against  any  person  who  has  wasted, 
destroyed,  taken,  or  carried  away,  or  converted  to  his  own 
use,  the  goods  of  their  testator  or  intestate,  in  liis  lifetime. 
They  may  also  maintain  actions  for  trespass  committed  on 
the  real  estate  of  the  decedent  in  his  lifetime. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  196  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  225,  act  held  unconstitutional,  see 
history,    §  5   ante. 

See   Kerr's  Cyc.  C.   C.  P.  for  9  pars,  annotation. 

CimU'  Nection. — 70  C.  560,  561,  12  P.  467  (construed);  115  C. 
29,  33.  46  P.  920  (construed);  140  C.  584,  5S5,  74  P.  139.  355  fcon- 
strued ). 

Probate  Act  §190. — 16  C.  574  (construed);  19  C.  113.  117,  118 
(cited). 

As  to  definition  of  conversion,  see   24  A.  S.   795,   797. 

As  to  demand  and  refusal  to  deliver  possession  as  constitut- 
ing conversion,  see   24  A.  S.   806,  80S. 
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As  to  effect  of  agreement  of  continuance  (jf  partni'i-sliip  after 
death  of  a  member,  see  79  A.  S.   710,   713. 

As  to  liability  of  executor  or  admini.st  i;i  tnr  (Or  cinivtrHion. 
see  52  A.  S.   130. 

As  to  powers  and  dutic;-;  nf  rxccutors  and  adniini.st  ra  tors, 
actions,  manag-enii-nt  of  r.state.s,  and  partnership  t-statt-s,  see 
1    Cliurfirs  New  Probate   Law  aud  I'raetiee,    1004,    1024-1108. 

As   to  wliat  may   be  converted,  see   24   A.   S.   818,   819. 

As  to  when  refusal  to  deliver  constitutes  conversion,  see  24 
A.  S.  806,  807. 

As  to  when  taking-  of  possession  is  not  essential  to  con- 
version,  see   24   A.   S.   798.   799. 


§1584.  EXECUTOR  A>D  ADMIMSTRATOR  MAY  BE 
SUED  FOR  WASTE  OR  TRESPASS   OF  DECEDENT.     Any 

person  or  his  personal  representatives  may  maintain  an  ac- 
tion against  the  executor  or  administrator  of  any  testator  or 
intestate  who  in  his  lifetime  has  wasted,  destroyed,  taken,  or 
carried  away,  or  converted  to  his  own  use,  tlie  goods  or 
chattels  of  any  such  person,  or  committed  any  trespass  on 
the  real  estate  of  such  person. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  197  Pro- 
l^ate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

Code  seetloii. — .57  C.  245,  246  (construed);  89  C.  547,  551,  26  P. 
1095    (construed);    108   C.    478,   483.   41   P.   328    (construed). 

Probate  Act  §  197. — 28  C.  568,  569  (construed);  38  C.  3,  23  (con- 
stiued  J. 

As  to  estate  answerable  for  embezzlement  of  executors  and 
administrators,   see   52   A.   S.    130. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1    Cluirob'.s  Xew  Probate   lA\y\  and  Praetiee,    1004,    1024-1108. 

S  1585.  SURVIVI?fG  PARTNER  TO  SETTLE  UP  BUSI- 
NESS. INTEREST  THEREIN  TO  BE  APPRAISED.  AC- 
COUNT TO  BE  RENDERED.  When  a  partnership  exists  be- 
tween the  decedent,  at  the  time  of  his  death,  and  any  other 
person,  the  surviving  partner  has  the  right  to  continue  in 
possession  of  the  partnership,  and  to  settle  its  business,  but 
the  interest  of  the  decedent  in  the  partnership  must  be  in- 
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eluded  in  the  inventory,  and  be  appraised  as  other  property. 
TIio  surviylnfr  partnor  must  settle  the  affairs  of  the  partner- 
ship without  delay,  and  account  with  the  executor  or  admin- 
istrator, and  pay  over  such  balances  as  may  from  time  to  time 
be  payable  to  him,  in  right  of  the  decedent.  Upon  the  appli- 
cation of  the  executor  or  administrator,  the  court,  or  a  judge 
thereof,  may,  whenever  it  appears  necessary,  order  the  sur- 
viving partner  to  render  an  account,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment;  and  the 
executor  or  administrator  may  maintain  against  him  any 
action  which  the  decedent  could  have  maintained. 

History:  Enacted  March  11,  1872,  re-enactment  of  §198  Pro- 
bate Act;  amended  April  16,  1S80,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   98. 

See  Kerr'.s  Cyc.  C.  C  P.  for  33  pars,  annotation. 

Coilp  NceUon. — .^i7  C.  417.  l.^S  (construed):  65  C.  110,  HI.  ?,  P. 
411.  412  (powers  and  duties  of  survivinff  partner):  68  C.  395. 
39(i.  3!)7.  9  P.  450  (construed):  70  C.  581,  582,  11  P.  832  (cited  as 
to  power  of  surviving  partner);  70  C.  582,  1 2  P.  719  (construed): 
75  C.  459,  462.  17  P.  531  (construed);  84  C.  89.  94.  23  P.  1112 
(construed);  89  C.  547.  551.  26  P.  1095,  1096  (applied):  96  C.  67. 
72,  30  P.  965  (applied):  100  C.  609.  614.  35  P.  345.  639  (con- 
strued); 101  C.  553,  562,  36  P.  107  (construed):  105  C.  189,  190, 
38  P.  648  (construed);  107  C.  602,  606,  40  P.  1024  (applied);  110 
C.  568,  574,  42  P.  1086  (construed):  138  C.  231.  237,  71  P.  90 
(cited);  79  F.  861,  864  (heirs  have  no  riglit  to  redeem  partner- 
ship property  from  sale  under  mortgas'c,  when — affirmed  in 
87  F.  586). 

Proliato  .\cl  S  IJ>S. — 16  C.  1i:!.  lis  ( consl  rued )  :  34  C.  258.  263 
(construed  >. 

As  to  con  tiima  t  inn  nf  mining'  pari  neisliip  after  dcadi.  sec  70 
A.  S.  716. 

As  to  continuance  of  ))a  rl  neisli  ij)  after  deatii  of  ineniher 
impossilile  save  under  directions  of  will,  see  79  A.  S.  710.  71  1. 

As  to  effect  of  death  of  memher  upon  partnership,  see  79  A.  S. 
709. 

As  Id  firm  iiairK'  ciMi.';t  iln  I  ins'  a  pa  rtnci'sliip  asset  and  not  the 
prnpci'l\'   <il'   till-   siii'N'ivin.L;'  partner,   see   til    \j.   7!M>. 

As  to  lialiilitx  iif  decedent's  estate  li.\'  cnn  I  iini.'i  ncc  (if  part- 
n.rslii))   al'lri'   il.aih.   .see   79   A.   S.    715. 

.\s  III  |icis\(  I's  .iiiil  duties  of  e.\ecut<>rs  and  uduiinislrators, 
aclions,  nianagi'mciil  nf  estates,  and  ))artuership  estates,  seu 
1    <'liiir«-liN    \«MV    I'riiliiilf    l.iiiv  aiitl    I'mcth-o.    Hull.    1  llj  1  - 1  1  (IS. 
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As  to  presumption  that  persons  acting  as  partners  have 
entered  into  contract  of  partnership,  see  Kerr's  Cyc.  C.  C.  P. 
§  1963    subd.    29   and   note. 

As  to  purpose  for  whicli  i)artncrsliip  may  continue  after 
death  of  member,  see  79  A.  S.  710. 

As  to  right  of  administrator  or  executor  as  again.st  sur- 
viving partner  in   real   estate,  see   28  L.   136. 

As  to  riglits  of  lieirs  of  partnersliip  real  estate,  see  48  A.  S. 
70,   72,  73. 

As  to  riglits  of  partnersliip  creditors  in  probate  court,  see 
43   A.   S.   369,   379. 

As  to  riglit  of  survivorship  in  partnership,  see  48  A.  S.  62. 

As  to  sale  of  partnership  interests  and  choses  in  action,  see 
ante  §  1524. 

§  1586.  ACTIONS  OIV  BOND  OF  EXECUTOR  OR  ADMINIS- 
TRATOR MAY  BE  BROUGHT  BY  ANOTHER  ADMINISTRA- 
TOR.  An  administrator  may,  in  his  own  name,  for  the  use 
and  benefit  of  all  parties  interested  in  the  estate,  maintain 
actions  on  the  bond  of  an  executor,  or  of  any  former  adminis- 
trator of  the  same  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  190  Pro- 
bate   Act. 

123  C.   437,   438,  56  P.   49    (cited). 

As  to  bond  of  executor  or  administrator,  see  Kerr's  Cyc.  C.  C. 
P.  §§  1388  et  seq.  and  notes. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  Chtircli's  New  Probate  Law  and  Practice,  1004,  1024-1108. 

§1587.  WHAT  EXECUTORS  ARE  NOT  PARTIES  TO  AC- 
TIONS. In  actions  by  or  against  executors,  it  is  not  neces- 
sary to  join  those  as  parties  to  whom  letters  were  issued,  but 
who  have  not  qualified. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  200  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  225,  act  held  unconstitutional,  see 
history,    §  5   ante. 

As  to  powers  nui\  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  riiiireirs  New  Probate  Law  and  Practice,  1004,  1024-1108. 

As  to  suits  by  executors  without  joining  parties  beneficially 
interested,  see  Kerr's  Cyc.  C.  C.  P.  §  369  and  note. 
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§  1588.  MAT  COMPOUND.  Whenever  a  debtor  of  the  de- 
cedent is  unable  to  pay  all  his  debts,  the  executor  or  admin- 
istrator, with  the  approbation  of  the  court,  or  a  judge  thereof, 
may  compound  with  him  and  give  him  a  discharge,  upon  re- 
ceiving a  fair  and  .just  dividend  of  his  effects.  A  compromise 
may  also  he  autliorized  when  it  appears  to  be  just,  and  for 
the  best  interest  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  201  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  645,  §71; 
amended  April   16,   1880,  Code  Amdts.   1880    (C.   C.   P.   pt.),   p.   98. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

57  C.  337,  343  (construed);  86  C.  142,  144,  24  P.  851,  852  (citod); 
123  C.  674,  676,  678,  56  P.  618  (cited);  135  C.  36,  40,  66  P.  970 
(cited). 

As  to  compromise  of  delit  by  executor  or  administrator,  see 
post  §  1788. 

As  to  compromise  or  release  by  executor  or  administrator  of 
claims  due  estate,  see   14  1j.   114. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  Cluircli's  New  Probate  l.aw  and  I'ractioe,   1(104,   1 024-1  lOS. 

§  1589.  RECOVERY  OF  PROPERTY  FRAUDULENTLY 
DISPOSED  OF  BY  TESTATOR.  [DECEDENT.]  When  there 
is  a  deficiency  of  assets  in  the  hands  of  an  executor  or  ad- 
ministrator, and  when  the  decedent,  in  his  lifetime,  has  con- 
veyed any  real  estate,  or  any  rights  or  interests  therein,  with 
intent  to  defraud  his  creditors,  or  to  avoid  any  right,  debt, 
or  duty  of  any  person,  or  has  so  conveyed  such  estate  that 
by  law  the  deeds  or  conveyances  are  void  as  against  creditors, 
the  executor  or  administrator  must  commence  and  prosecute 
to  final  judgment  any  proper  action  for  the  recovery  of  the 
same;  and  may  recover  for  the  benefit  of  the  creditor  all 
such  real  estate  so  fraudulently  conveyed;  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods,  chat- 
tels, rights,  or  credits  which  have  been  so  conveyed  by  the 
decedent  in  his  lifetime,  whatever  may  have  been  the  manner 
of  such  fraudulent  conveyance. 

HiNtory:  Enacted  March  11,  1872,  re-enactment  of  §  202  Pro- 
bate   Act;    amended    by    Code    Commission,    Act    March    8,    1901, 
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Stats,   and  Amdts.    1900-1,   p.    226,  act  held   unconstitutional,   see 
history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  ]jars.  annotation. 

(■«de  section. — 50  C.  299,  302  (applied);  53  C.  713,  715  (referred 
to);  57  C.  238,  241  (cited);  61  C.  151,  152  (construed  with  §1590 
po.st):  82  C.  160,  22  P.  927  (cited):  85  C.  545,  547,  549,  26  P.  244, 
245  (construed);  89  C.  351,  352,  26  P.  879  (cited):  104  C.  221, 
222,  37  P.  889  (applied);  106  C.  107,  108,  109,  39  P.  323  (con- 
strued): 109  C.  662,  667,  42  P.  303  (construed  with  §1590  post); 
114  C.  526,  529,  535,  43  P.  613,  46  P.  460  (construed);  137  C.  157, 
158,  69  P.  982,  983  (sufficient  allegation  to  sliow  rig-ht  to  begin 
action,  what  is);  137  C.  169,  170,  69  P.  983;  143  C.  609,  614,  101 
A.  S.  131,  77  P.  669  (referred  to);  57  F.  133,  135  (duty  of  executor 
or  administrator,  when  there  is  a  deficiency  of  assets,  to  sue 
for  property   fraiidulently  conveyed). 

Probate  Act  §202. — 48  C.  386,  393   (cited). 

As  to  attacks  by  creditors  on  conveyances  of  husband  to 
wife,  see  90  A.  S.   496-556. 

As  to  conveyance  by  husband  to  wife  pending  legal  pro- 
ceedings prima  facie  fraudulent,   see   90   A.   S.    506. 

As  to  definition  of  voluntary  conveyances,  see  14  A.  S.  739. 

As  to  effect  of  knowledge  of  purchaser  participating  in 
fraud,   see   34  A.  S.   398,   399. 

As  to  fictitious  consideration  not  sustaining  conveyance  by 
husband  in  fraud  of  creditors,  see  95  A.  S.  18. 

As  to   fraudulent  knowledge  of  grantee,  see   20   A.   S.   632,  633. 

As  to  insolvency  as  eleinent  of  fraud,  see  90  A.  S.  503-505. 

As  to  knowledge  of  vendee  as  affecting  validity  of  convey- 
ance,  see   34  A.  S.   395-403. 

As  to  mere  inadequacy  of  consideratiim  not  making  con- 
veyance fraudulent,  see   90  A.  S.   525,   526. 

As  to  necessity  for  demand  upon  innocent  purchaser,  see  24 
A.   S.   798. 

As  to  power  of  administrator  and  executor  to  bring  actions, 
see  Kerr's  Cyc.  C.  C.   P.   §§  1452,   1581-1583  and   notes. 

As  to  powers  of  executors  and  administrators,  actions, 
management  of  estates,  and  partnership  estates,  see  1  Church'.s 
New  Probate  Law  and  Practice,  1004,  1024-1108. 

As  to  presumption  as  to  intent  of  grantor  in  making  trans- 
fer, see   14   A.   S.   747. 

As  to  presumption  tliat  conveyance  made  to  defraud  subse- 
quent creditor,  see   14  A.   S.   751-754. 

As  to  purchaser  bona  fide  not  affected  by  transfer,  see  20 
A.  S.   632,   633. 

As  to  purchase  by  wife  of  insolvent  lnisl)anil  wlien  deemed 
fraudulent,   see   90  A.  S.   520,  521. 
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As  to  rislit  of  creditors  in  rase  of  fratiduli'iU  transfer,  set; 
14   A.  S.   745,    746.   750. 

As  to  suits  by  executors  witliout  joining  i)artii>s  beneficially 
interested,  see  Kerr's  Cyc.  C.  C.  P.  S  369  and  note. 

As  to  transfer  of  homestead  in  fraud  of  creditor.s,  see  9  A.  S. 
210. 

As  to  volilntar.N'   trust  as  fraudulent,  sec   .'?4   A.  S.   216.   217. 

§1590.  WHEN  EXECUTOR  TO  SUE,  AS  PROVIDED  IN 
PRECEDING  SECTION.  No  executor  or  administrator  is 
bound  to  sue  for  such  estate,  as  mentioned  in  the  preceding 
section,  for  the  benefit  of  the  creditors,  unless  an  application 
of  creditors,  who  must  pay  such  part  of  the  costs  and  expenses 
of  the  suit,  or  give  such  security  to  the  executor  or  adminis- 
trator therefor,  as  the  court,  or  a  judge  thereof,  shall  direct. 

Hl.s<ory:  Enacted  IMarcli  11,  1S72,  re-enactment  of  §20?,  Pro- 
hate  Act;  amended  April  16,  ISSO,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    98. 

See   Kerr's  Cyc.  C.   C   P.   for   .S   pars,   annotation. 

61  C.  151,  152  (cited):  82  C.  160,  22  P.  927  (cited):  S,",  C.  545. 
547.  26  P.  244.  245  (construed  with  S1589  ante  and  S1591  post); 
109  C.  662,  667,  42  P.  ."^O?,  (construed  with  §1589  ante):  11}  C. 
526,  535,  43  P.  613,  46  P.  460   (construed  with   §  15S9  ant^i. 

Probate  Act    §  :i03. — 48  C.   386.   393    (cited). 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  manag-emcnt  of  estates,  and  partnership  estates,  see 
1   riiiireli  .s   New  I'robiite  l.uw  and  Pr.-ic<ioo.  1004.   1021-110S. 

S  ir>JM.     DISPOSITION     OF     ESTATE     RECOVERKD.     All 

real  estate  so  recovered  must  be  sold  for  the  payment  of 
debts,  in  the  same  manner  as  if  the  decedent  had  died  seized 
thereof,  upon  obtaining  an  order  therefor  from  the  court;  and 
the  proceeds  of  all  goods,  chattels,  rights,  and  credits  so 
recovered  must  be  appropriated  in  payment  of  the  debts  of 
the  decedent  in  the  same  manner  as  other  property  in  the 
hands  of  the  executor  or  administrator.  The  roiiiaindcr  of  the 
proceeds,  after  all  the  debts  of  the  decedent  have  I)een  paid, 
must  be  paid  to  the  person  from  whom  such  property  was 
recovered. 

History:  Enacted  March  11.  1872.  re-enactment  of  5  204  Pro- 
bate Act;   amended   April    16.    is.so.   Code  Amdts.   1880    (C.   C.   P, 
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pt.),  p.  98;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  226,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   724,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  501. 

:u  C.  238,  241  (cited);  82  C.  160,  162,  22  P.  927  (cited);  85  C. 
545,  547,  26  P.  244,  245   (construed  with   §§  1589,  1590  ante). 

Amendment  of  1907  is  tliousht  to  be  clearly  unconstitut  imial. 
— See  Kerr's  Bieuniul  Supplement  190!),  §1591,  note;  but  fnr 
another  view,  see  1  Clnireir.s  Ne^v  Probate  I^a^v  and  Practice, 
p.   1019. 

As  to  powers  and  duties  of  executors  and  administrators, 
actions,  management  of  estates,  and  partnership  estates,  see 
1  Church's  New  Probate  I^aw  and  Practice,  1004,  1024-1108. 


§  1592,  PENDING  SETTLEMENT,  COURT  MAY  ORDER 
MONEYS  INVESTED.  Pending  the  settlement  of  any  estate, 
on  the  petition  of  any  person  interested  therein,  and  upon 
good  cause  shown  therefor,  the  court  may  order  any  moneys 
in  the  hands  of  the  executors  or  administrators  to  be  invested 
for  the  benefit  of  the  estate  in  securities  of  the  United  States 
or  of  this  state.  Such  order  can  only  be  made  after  publica- 
tion of  notice  of  the  petition  for  not  less  than  ten  days  in 
some  newspaper,  to  be  designated  by  the  court  or  a  judge 
thereof. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.   724,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  501. 
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CHAPTER    IX. 

[This  entire  cliapter   was  amended  by  Act  Marcli   7,   1905,  Stats, 
and    Amdts.    1905,    pp.    76-78.] 

OF   THE    CONVEYANCE   OF   REAL  ESTATE   AND   TRANSFER 

OF    PERSONAL    PROPERTY    BY    EXECUTORS    AND 

ADMINISTRATORS    IN    CERTAIN    CASES. 

§  1597.  Executor  or  administrator  to  complete  contracts  for 
sale   of   real    or   personal   property. 

S  1598.  Petition  for  executor  or  administrator  to  make  con- 
veyance or  transfer,  and  notice  of  hearing. 

§  1599.     Interested   parties  may  contest. 

§  1600.     Conveyances  or  transfer,  when  ordered  to  be  made. 

§  1601.  Execution  of  conveyance  or  transfer  and  the  recording 
of  the  order  therefor. 

§1602.     Riglits   of    petitioner    to    enforce   the   contract. 

§  1603.     Effect    of    conveyance    or    transfer. 

$  1604.     Effect  of  recording  a  copy  of  tlie  decree. 

§  1605.  Recording  of  the  decree  does  not  supersede  power  of 
court  to  enforce  it. 

§  1606.  Where  party  to  whom  conveyance  or  transfer  to  be 
made  is  dead. 

§1607.     Decree  may  direct  possession  to  be  surrendered. 


§  1697.  EXECUTOR  OR  ADMIMSTR.VTOR  TO  COMPLETE 
CONTRACTS  FOR  SALE  OF  REAL  OR  PERSONAL  PROP- 
ERTT.  When  a  person  who  is  bound  by  contract  in  writing 
to  convey  any  real  estate,  or  to  transfer  any  personal  prop- 
erty, dies  before  making  conveyance  or  transfer,  and  in  all 
cases  when  such  decedent,  if  living  might  be  compelled  to 
make  such  conveyance  or  transfer,  the  court,  having  juris- 
diction of  the  probate  proceedings  of  the  estate  of  such  de- 
cedent, may  make  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  of  such  deceased  person  to  convey  or 
transfer  such  real  estate  or  personal  property  to  the  person 
entitled  thereto. 

HlMtory:  Enacted  March  11,  1872,  re-enactment  of  J  205  Pro- 
bate Act:  amended  April  16.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  99;  Marcli  7,  1905,  Stats,  and  Amdts.  1905,  p.  76. 
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See   Kerr's  Cyc.   C.   C.   P.   for   20   pars,   annotation. 

49  C.  469,  471,  472  (construed):  58  C.  387,  416  (construed):  64 
C.  443,  444,  1  P.  891  (cited):  74  C.  284,  15  P.  837,  838  (construed): 
91  C.  405,  416,  27  P.  1082,  1084  (cited):  66  P.  175.  176  (adminis- 
trator is  a  necessary  party  wlien):  137  C.  474,  478,  70  P.  455 
(construed):  141  C.  350.  74  P.  986  (applied);  141  C.  424,  425.  75 
P.  850  (applied):  147  C.  457,  458,  82  P.  68  (construed  with 
§§1598-1602  post):  149  C.  627,  643,  87  P.  93  (construed  not  to 
apply  to  an  action  to  compel  reconveyance  of  land  held  Ijy 
decedent  under  deed  absolute  in  form  but  in  fact  a  mort- 
gage). 

As  to  actions  for  specific  performance  of  contracts,  see  68 
A.  S.   753-762. 

As  to  authority  of  executors  and  administrators  to  perform 
contracts  for  the  purchase  of  real  property,  see  78  A.  S.   17S. 

As  to  contracts  for  exchange  of  land,  see  5  L.   245.. 

As  to  contracts  for  sale  of  property  to  be  delivered  in  the 
future,  see  1  A.  S.  752-766. 

As  to  contracts  to  transfer  interest  in  realty,  see  3  L.   337. 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  ClMireh'.s  IVew  Probate  Law  and  Praotiee,  955.  968-976. 

As  to  interest  created  by  instrument  in  writing-,  see  Kerr's 
Cyc.   C.   C.    P.    §  1971   and   note. 

As  to   unconscionable  contracts,  see   81   A.   S.    664-66;t. 

As  to  when  impossibility  of  performance  of  conti'act  does 
not  relieve  party  from   obligation,  see  81  A.  S.   447. 

§  1598.  PETITION  FOE  EXECUTOR  OR  ADMINISTRATOR 
TO  MAKE  CONVEYANCE  OR  TRANSFER,  AND  NOTICE  OF 
HEARING.  On  the  presentation  of  a  verified  petition  by  the 
executor  or  administrator,  or  by  any  person  claiming  to  be 
entitled  to  such  conveyance  from  an  executor  or  administra- 
tor, setting  forth  the  facts  upon  which  the  claim  is  predi- 
cated, the  court,  or  a  judge  thereof,  must  appoint  a  time  and 
place  for  hearing  the  petition,  and  must  order  notice  thereof 
to  be  served  on  the  executor  or  administrator  personally  when 
he  is  not  the  petitioner,  and  published  at  least  four  succes- 
sive weeks  before  such  hearing,  in  such  newspaper  in  this 
state  as  the  court  may  designate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  206  Pro- 
bate Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.).  p.  99;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Aindts.    1900-1,    p,    226,    act    held    unconstitutional,    see    history, 
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§5  ante;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  76;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  724,  Kerr's  Stats,  and 
Amdts.    1906-7,  p.   501. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  387,  416  (case  in  equity);  64  C.  443,  445,  1  P.  891  (cited): 
91  C.  405,  416,  27  P.  1082,  1084  (cited);  124  C.  244,  247,  253,  254, 
56  P.  1032  (cited);  66  P.  175,  176  (administrator  is  a  necessary 
party  when):  141  C.  350,  74  P.  986  (applied):  141  C.  424,  425,  75 
P.  850  (applied):  147  C.  457,  45S.  82  P.  68  (constru.-d  with  §  1597 
ante,   §S  1599-1602  post). 

As  to  e.veeutory  contracts  of  deceased — specific  performance, 
see   1   <"liiireir.s  .\«»\v  I'roliiite  IjUw  auil  Practice,   955.  968-976. 

As   til  iKtitions  ti)V  orders  of  sale,   see  ante   S  1518. 

As  to  pu1)litalioii  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  S  1705  and 
note. 

As  to  Verification  of  i)li'Hdinss.  Hee  Kerr's  Cyc.  C.  C.  P.  §446 
and  note. 

§1599.    INTERESTED  PARTIES  MAY  COXTEST.     At  the 

time  and  place  appointed  for  the  hearing,  or  at  such  other 
time  to  which  the  same  may  be  postponed,  upon  satisfactory 
proof  by  affidavit  or  otherwise,  of  the  due  publication  of  the 
notice,  the  court  shall  proceed  to  hear  the  said  petition,  and 
all  persons  interested  in  the  estate  may  appear  and  contest 
such  petition,  by  filing  their  objections  in  writing,  and  the 
court  may  e.xamine,  on  oath,  the  petitioner  and  all  who  may 
be  produced  before  him  for  that  purpose. 

HIst€»rj-:  Enacted  March  11,  1872,  re-enactiiieni  of  S  207  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §  72; 
amended   March    7,    1905,  Stats,   and  Amdts.   1905,   p.    77. 

58  C.  387,  416  (case  in  e(iuity):  66  P.  175,  17G  (iulmiiiistrator 
is  a  necessary  party  wlien);  147  C.  457,  458,  82  P.  68  (construed 
With   §§1597,    1598  ante  and   §§1600-1602   post). 

As  to  executory  contracts  of  deceased — specific  performance. 
See    I    Clmreh'.s   lVe«-   I'rttlisite   IjU^v  and   I'ractlce,   955,   968-976. 

S  1600.    COXVEYANCE  OR  TRANSFER,  WHEN  ORDERED 

TO  BE  M.VDE.  If,  after  a  full  hearing  upon  the  petition  and 
objections,  and  examination  of  the  facts  and  circumstances  of 
the  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled 
to  a  conveyance  of  the  real  estate  described  in  the  petition, 
r   decree  authorizing  and   directing  the  executor  or  adminis- 
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trator  to  execute  a  conveyance  thereof  to  the  petitioner  must 
be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  208  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §73; 
amended  by  Code  Comniission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see  history, 
§  5  ante;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77;  amended 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  725,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.   502. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

58  C.  387,  416  (case  in  equity);  64  C.  443,  444,  1  P.  891  (referred 
to);  91  C.  405,  416,  27  P.  1082,  1084  (cited);  147  C.  457,  458,  82  P. 
68   (construed  with  §§1597-1599  ante  and  §§1601,  1602  post). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  CliurcU's  New  Probate  Law  and  Practice,   955,  968-976. 

§1601.  EXECUTION  OF  CONVEYANCE  OE  TRANSFEK 
AND  THE  RECORDING  OF  THE  ORDER  THEREFOR.    The 

executor  or  administrator  must  execute  the  conveyance  or 
transfer  according  to  the  directions  contained  in  the  decree, 
which  decree  shall  be  prima  facie  evidence  of  the  correct- 
ness of  the  proceedings,  and  of  the  authority  of  the  executor 
or  administrator  to  make  the  conveyance  or  transfer.  If  the 
trausaction  relate  to  real  property  a  certified  copy  of  the 
decree  must  be  recorded  with  the  deed  in  the  office  of  the 
recorder  of  the  county  in  which  the  land  conveyed  is  situated. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  209  Probate  Act  as  amended  May  20,  1861,  Stats.  1861, 
p.  646,  §  74;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  371; 
March    7,    1905,   Stats,    and   Amdts.    1905,   p.    77. 

58  C.  387,  416  (case  in  equity);  64  C.  443,  444,  1  P.  891  (referred 
to);  147  C.  457,  458,  82  P.  68  (construed  with  §§1597-1600  ante 
and  §  1602  post). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  I  Clmreh's  ]Vew  Probate  L,aw  ami  Practice,  955.  968-976. 

§  1602.  RIGHTS  OF  PETITIONER  TO  ENFORCE  THE 
CONTRACT.  If,  upon  the  hearing,  as  hereinbefore  provided, 
the  right  of  the  petitioner  to  have  a  specific  performance  of 
the  contract  is  found  to  be  doubtful,  the  court  must  dismiss 
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the  petition  without  prejudice  to  the  rights  of  the  petitioner, 
who  may,  at  any  time  within  six  months  after  such  dismissal, 
proceed  by  action  to  enforce  a  specific  performance  thereof. 
HiHtory:  Enacted  March  11,  1872,  re-enactment  of  §210  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §75; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  99; 
March   7,  1905,  Stats,  and  Amdts.   1905,  p.   77. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

58  C.  387,  416  (cased  in  equity);  61  C.  160,  162,  163  (construed); 
64  C.  443,  444,  1  P.  891  (referred  to);  141  C.  350,  74  P.  986  (ap- 
plied); 141  C.  424,  425,  75  P.  850  (applied);  147  C.  457,  459,  82  P. 
68    (construed  witli   §§  1597-1601  ante). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  CIiiircli'M  New  Probate  Law  and  Praetice,  955,  9GS-976. 

§  1603.  EFFECT  OF  CONVEYANCE  OK  TRANSFEK.  Every 
conveyance  or  transfer  made  in  pursuance  of  a  decree  as 
provided  in  this  chapter,  shall  pass  title  to  the  property  con- 
tracted for,  as  fully  as  if  the  contracting  party  himself  was 
still  living,  and  executed  the  conveyance  or  transfer. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  211  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  99;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

58  C.  387,  416  (case  in  equity);*  64  C.  443,  444,  1  P.  891  (n-fcrrcl 
to);  91  C.  405,   416,  27  P.   1082,  1084   (cited). 

As  to  conveyance  by  executor  or  adniiiii-stra tor,  see  unti- 
§  1555. 

As  to  executory  contract.s  of  deceased — specific  performance, 
see    1   CJIiiiroh'M  New  Probate   1-aw  and   Praetlee,   955.   968-976. 

§  1604.  EFFECT  OF  RECOKDING  A  COPY  OF  THE  DE- 
CREE. A  copy  of  the  decree  for  a  conveyance  or  transfer 
as  provided  in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  in  which  the  property  is 
situated,  gives  the  person  entitled  to  the  conveyance  or  trans- 
fer a  right  to  the  possession  of  the  property  contracted  for, 
and  to  hold  the  same  according  to  the  terms  of  the  intended 
conveyance  or  transfer,  in  like  manner  as  if  the  same  had 
been  conveyed  or  transferred  in  pursuance  of  the  decree. 

History:    Enacted  March   11,    1872,  re-enactment  of  §212  Pro- 
bate  Act;    amended   April    16,    1880,   Code   Amdts.    1880    (C.   C.    P. 
pt.),   p.    99;   March    7,    1905,   Stats,   and   Amdts.    1905,   p.    77. 
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58  C.  387.  416  (case  in  equity):  G4  C.  443,  444,  J  P.  S91  (referred 
to). 

A.s  to  executory  contract.s  of  decea.sed — specific  performance, 
see   1    Cliiiroli'.s  lVe«-  I*r«»l»ji!fe   l>!i^v  ami   Praetioe,   fl.'i.S,   9(>S-97(). 

§  1605.  EECORDING  OF  THE  DECREE  DOES  NOT  SU- 
PERSEDE POWER  OF  COURT  TO  ENFORCE  IT.  The  record- 
ing of  any  decree,  as  provided  in  tlie  preceding  section,  shall 
not  prevent  the  court  making  the  decree  from  enforcing  the 
same  b.y  other  process. 

History:  Enacted  March  11,  1872,  re-enactment  of  §213  Pro- 
l)ate  Act;  amended   March   7,    190.^),  Stats,   and   Amdts.   1905,   p.   77. 

58  C.  387,  416  (ca.se  in  e(|uity);  64  (\  443.  444,  1  P.  891  (referred 
to). 

As  to  executor.y  contracts  of  decea.sed — specific  performance, 
see  1   Cliureli'.s  New 'Probate  lM^\  aiitl  Practice,   955.  96S-976. 


§  1606.  WHERE  PARTY  TO  WHOM  CONVEYANCE  OR 
TRANSFER  TO  BE  MADE  IS  DEAD.  If  the  person  entitled 
to  the  conveyance  or  transfer  dies  before  the  commencement 
of  the  proceedings  therefor  under  this  chapter,  or  before  the 
completion  of  the  conveyance  or  transfer,  any  person  entitled 
to  succeed  to  his  rights  in  the  contract,  or  the  executor  or 
administrator  of  such  decedent,  may,  for  the  benefit  of  the 
person  so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commenced,  and  the  conveyance  or  transfer  must 
be  so  made  as  to  vest  the  property  in  the  person  or  persons 
entitled  thereto,  or  in  the  executor  or  administrator,  for  their 
benefit. 

History:  Enacted  March  11,  1872,  founded  on  §  214  Pro- 
bate Act;  amended  March   7,   1905,  Stats,  and  Amdts.  1905,  p.  77. 

58  C.  387,  416  (case  in  equity);  64  C.  443.  444,  1  P.  891  (referred 
to). 

As  to  executory  contracts  of  deceased — specific  performance, 
see   1    Cliureli'.s  New  Probate   I, aw  aud   Practice,   955.   968-976. 

8  1607.  DECREE  MAY  DIRECT  POSSESSION  TO  BE  SUR- 
RENDERED. The  decree  provided  for  in  this  chapter  may 
direct  the  possession  of  the  property  therein  described  to  be 
surrendered  to  the  person  entitled  thereto,  upon  his  producing 
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a  certified  copy  of  the  deci-ee,  when,  by  the  terms  of  the  con- 
tract, possession  is  to  be  surrendered. 

History:  Enacted  March  11,  1872,  founded  on  §214  Probate 
Act:  amended  by  Code  Commission,  Act  March  8.  1901,  Stats, 
and  Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see  history, 
§  5  ante:  amended  March  1,  1905,  Stats,  and  Amdts.  1905,  p.  78; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  725,  Kerr's 
Stats,   and  Amdts.   1906-7,  p.   502. 

58  C.  387,  416  (construed  witli  S1597  ante):  64  C.  413,  4  11,  1  P. 
891   (cited):  91   C.   405,  416,  27  P.   1082.   1084    (cited). 

As  to  executory  contracts  of  deceased — specific  performance, 
see  1  Chureh'N  New  Prolnite  Law  und  Practiee,  955,  96S-976. 


CHAPTER    X. 

OF    ACCOUNTS    RENDKRED    BY    EXECUTORS    AND    ADMIN- 
ISTRATORS,   AND    OF    THE    PAYMENT    OF    DEBTS. 

Article  I.     [viabilities   and  Compensation    of   Executors   and   Ad- 
ministrators, S§  1612-1619. 
II.     Accounting:   and    Settlements    by    Executors    and   Ad- 
ministrators,   §§1622-1640. 
111.     The  Payment  of  Debts  of  the  Estate,   §§  1643-1653. 

ARTICLE    1. 

LI  ARIDITIES  AND  COMPENSATION  OF  EXECUTORS  AND 
ADMINISTRATORS. 

§1612.     Wlien   executor  or  administrator  personally   lial)le. 

§  1613.     Executor  to  be  charged   with   all   estate,   etc. 

§  1614.     Not   to  profit  or  lose  by  estate. 

§  1615.     Uncollected   debts   without  fault. 

§  1616.  Compensation  of  the  executor  and  administrator.  Com- 
pensation   of   attorne.v.      Appeal    from    order   of   court. 

§  1617.     Not  to  purchase  claims  against  the  estate. 

§1618.  Executor,  comiuission  allowed.  Administrator.  Extra- 
ordinary services. 

§  1619.     Allowed  fees  for  attorneys.     Extraordinary  services. 

§  1612.  WHEN  EXECUTOR  OR  .VD.MIXISTRATOR  PER- 
SOX  ALLY  LI  A  RLE.  No  executor  or  administrator  is  charge- 
able upon  any  special  promise  to  answer  in  damages  or  to 
pay  the  debts  of  the  testator  or  intestate  out  of  his  own 
estate,  unless  the  agreement  for  that  purpose,  or  some  memo- 
randum or  note  thereof,  is  in  writing  or  signed  by  such  execu- 
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tor  or  administrator,  or  by  some  other  person  by  him  there- 
unto specially  authorized  in  writing. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  215  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  913,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  502. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotatoin. 

88  C.  1,  4,  25  P.  915  (cited);  101  C.  381,  385,  85  P.  900  (cited); 
117  C.  587,  593,   49  P.  710    (cited). 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  Cliurcli's  Xe«-  Probate  Law  and 
Practice,   1109,   1116-1158. 

As  to  liability  of  executors  or  administrators  for  loss  of  trust 
moneys,   see   4   L.    609:    14   L.    103. 

As  to  right  of  payment  of  ancillary  administrator,  see  45 
A.  S.   667. 

§1613.  EXECUTOR  TO  BE  CHAKGED  ^VITH  ALL  ES- 
TATE,  ETC.  Every  executor  and  administrator  is  chargeable 
in  his  account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession,  at  the  value  of  the 
appraisement  contained  in  the  inventory,  except  as  provided 
in  the  following  sections,  and  with  all  the  interest,  profit,  and 
income  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  216  Pro- 
bate Act. 

See   Kerr's  Cyc.   C.  C.  P.   for   41   pars,   annotation. 

Code  section. — 70  C.  69,  71,  11  P.  471  (applied):  73  C.  345,  547, 
15  P.  121  (construed):  74  C.  199,  203,  213.  15  P.  753,  755,  762 
(construed):  74  C.  536,  540.  5  A.  S.  466,  16  P.  321,  322  (cited); 
92  C.  159,  170,  174,  28  P.  558,  561,  562  (construed):  119  C.  579, 
584,  51  P.  851  (cited):  131  C.  34,  36,  63  P.  145  (construed  with 
§  1615  post):  145  C.  228,  233,  78  P.  645  (cited);  145  C.  344,  349,  78 
P.  874  (cited):  146  C.  139.  141,  79  P.  841  (applied);  2  C.  A.  561, 
564.  83  P.  1086   (cited). 

Probate  Act  §  21«. — 12  C.  200.  208  (construed):  30  C.  105.  113 
(cited);   43  C.   543,   549,  550    (construed). 

As  to  accounting-  and  liability  of  executors  or  administrators 
for  foreign  assets,  see  45   A.  S.  669,  670. 

As  to  conversion  by  executors  and  adiriinistrators,  see  52  A.  S. 
130. 

As  to  deposit  by  executor  or  administrator  with  corporation 
authorized  to  act  as  executor,  by  order  of  court,  see  Stats.  1905, 
p.   232,  and  Hen.  G.  L.  pp.  169  et  seq. 
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As  to  duty  of  oxeoutors  and  administrators  respeitiiig  foroiKii 
assets,  see   45  A.  S.   667-669. 

As  to  embezzlement  by  executor  or  administrator,  see  S7 
A.  S.  45. 

As  to  estate  not  liable  for  negligence  of  executors  and  admin- 
istrators, see  52  A.  S.   132,   133. 

As  to  jurisdiction  over  foreign  executors,  adniinistrat(jrs,  and 
guardians,  see  6  A.  S.  184,  185. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  CInircli's  New  Probate  I.si^v  niiil 
Practice,   1109,   1116-1158. 

As  to  liability  of  estates  for  contracts  and  torts  of  executors 
and  administrators,  see  52  A.  S.   118,   135. 

As  to  liability  of  estate  for  misrepresentations  of  executors 
and  administrators,   see   52  A.   S.   130. 

As  to  lial)ility  of  executor  and  administrator  for  compound 
interest,  see   29  L.   622. 

As  to  liability  of  executors  or  administrators  for  improper 
management,   see   12  A.  S.   312-316. 

As  to  liability  of  executor  or  administrator  for  investment, 
see   3  2  A.  S.   313-315. 

As  to  making  of  investment  by  executor  or  administrator, 
see   12  A.   S.   313-315. 

As  to  receivers  taking  property  out  of  hands  of  executors 
and  administrators,  see  72  A.  S.  64-66. 

As  to  right  of  executors  and  administrators  to  personal  prop- 
erty remaining  after  payment  of  debts  at  common  law,  see  78 
A.  S.  181,  182. 

As  to  trover  of  executors  and  administrators  before  proliate 
of  will,  see  78  A.  S.   172. 

§  1614.  NOT  TO  PROFIT  OR  LOSE  BY  ESTATE.  He  shall 
not  make  profit  by  the  increase,  nor  suffer  loss  by  the  de- 
crease, or  destruction,  without  his  fault,  of  any  part  of  the 
estate.  He  must  account  for  the  excess  when  he  sells  any 
part  of  the  estate  for  more  than  the  appraisement,  and  if  any 
is  sold  for  less  than  the  appraisement,  he  is  not  responsible 
for  the  loss,  if  the  sale  has  been  justly  made. 

HlHtory:  Enacted  March  11,  1872,  re-enactment  of  §217  Pro- 
bate   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

Code  Hcctioii. — 70  C.  69,  71,  11  P.  471  (applied);  74  C.  536,  540, 
5  A.  S.  466,  16  P.  321,  322  (cited):  119  C.  579,  584,  51  P.  851 
(cited);  (C.  Nov.  22,  1899),  59  P.  211  (cited);  146  C.  139,  141,  79 
P.   841    (applied). 
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Probate  Act  S  :i17. — lifi  C.  421.  4l'!i  (ronstrued ) ;  44  C.  584,  588 
(construed). 

As  to  executor  or  administrator  not  to  lie  a  purcliaser,  see 
ante  §  1576. 

As  to  investments  in  stocks  by  oxecutoi-  and  administrator, 
see   78  A.   S.    199. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trator.s — attorneys'  fees,  see  '2  Clnir»'li'.<s  Kew  I*r«>l»!i<«-  Law  :in<l 
I'rnetiee,    1109.   1116-1158. 

As  to  liability  of  estate  for  torls  of  executor  and  adminis- 
trator,  see   52   A.   S.   126. 

As  to  liability  of  e.xecutor  and  administrator  for  torts  or 
negligence   of  servants,   see   63  L.   227. 

As  to  liability  of  executor  or  administrator  for  carr\-ing  on 
decedent's  business,  see  78  A.  S.  191. 

As  to  liability  of  executor  or  administrator  for  loss  of  funds 
by   bank   failure,   see   14  L.   103. 

As  to  liability  of  executor  or  administrator  for  loss  of  monej-, 
see   12  A.  S.  312-316. 

As  to  mere  mingling  of  funds,  see  Kerr's  Cyc.  C.  C.  P.  S  1614, 
note   par.   IS. 

As  to  presumption  tliat  trustee  faithfully  discliarges  his 
duties,  see  Kerr's  Cyc.  C.  C.  §2238  and  note  par.  3:  101  C.  349, 
355,  35  P.  991,  36  P.  98,  508. 

As  to  skill  and  diligence  required  of  executors  and  adminis- 
trators,  see   12   A.   S.   311-316. 

As  to  trustee  mingling  trust  money  with  his  own,  see  Kerr's 
Cyc.  C.  C.   §  2236  and  note  pars.   1-55:   §  2238  and   note  par.   3. 

§1615.    UNCOLLECTED  DEBTS   WITHOUT   FAULT.      No 

executor  or  administrator  is  accountable  for  any  debts  due  to 
the  decedent,  if  it  appears  that  thej'  remain  uncollected  with- 
out his  fault. 

History:  Enacted  March  11,  1872.  re-enactment  of  5  218  Pro- 
bate   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

70  C.  69,  71.  11  P.  471  (applied):  74  C.  199,  203,  15  P.  753,  755 
(construed):  109  C.  417,  422.  42  P.  139  (construed):  123  C.  102, 
104,  55  P.  770  (cited):  131  C.  34,  36,  63  P.  145  (construed  with 
§1613  ante):  133  C.  614,  615,  65  P.  1077  (applies  to  debt  of 
administrator  equally  with  that  of  any  other  person);  140  C. 
397,   398,  73  P.  1059   (cited):   145  C.   228,   233,  78  P.  645    (cited). 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  Cluiroli's  >«'-»v  Probate  LaTv  and 
Practice,   1109,   1116-1158. 
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§  161«.  <  OMPENSATION  OF  THE  EXECUTOR  AND  AD- 
MINISTUATOH.  COMrENSATIOX  OF  ATTORNEY.  APPEAL 
FROM  ORDER  OF  COURT.  He  shall  be  allowed  all  necessary 
expenses  iu  the  care,  management,  and  settlement  of  the 
estate,  and  for  his  services  such  fees  as  provided  in  this 
chapter;  but  when  the  decedent,  by  his  will,  makes  some 
other  provision  for  the  compensation  of  his  executor,  that 
shall  be  a  full  compensation  for  his  services,  unless,  by  a 
written  instrument,  filed  in  the  court,  he  renounces  all  claim 
for  compensation  provided  by  in  the  will.  Any  attoruey  who 
has  rendered  services  to  an  executor  or  administrator  may 
at  any  time  during  the  administration,  and  upon  such  notice 
to  the  other  parties  interested  in  the  estate  as  the  court  shall 
by  order  require,  apply  to  the  court  for  an  allowance  to  him- 
self of  compensation  therefor,  and  the  court  shall  on  the 
hearing  of  such  application  make  an  order  requiring  the 
executor  or  administrator  to  pay  to  such  attorney  out  of  the 
estate  such  compensation  as  to  the  court  shall  seem  proper. 
Any  payment  made  by  an  executor  or  administrator  in  con- 
formity with  such  order  shall  be  allowed  by  the  court  in  his 
account.  Any  attorney  making  such  application  to  the  court 
for  compensation  and  all  other  persons  interested  in  the 
estate  may  appeal  from  any  order  made  by  the  court  fixing 
the  amount  of  such  compensation. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  219  Pro- 
hate  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  414; 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  99;  March  22, 
1905,   Stats,   and   Amdts.    1905,  p.    776. 

See   Kerr's  Cyc.   C.   C.   P.   for   68   pars,   annotation. 

Corto  Meotlou.— 65  C.  378,  379,  4  P.  379  (cited);  70  C.  69.  71. 
11  P.  -471  (api)lied);  88  C.  1,  4,  25  P.  915,  916  (expenses  of  horse 
and  huggy,  incurred  without  previous  order  of  court,  may  be 
allowt-d);  101  C.  381,  385,  35  P.  900  (construed);  108  C.  4.-.0,  458, 
41  P.  483,  42  P.  479  (construed);  112  C.  447,  453,  44  P.  743  (cited); 
120  C.  447,  454,  52  P.  804  (construed):  121  C.  186,  191,  53  P.  560 
(construed);  123  C.  657,  660,  663,  56  P.  633,  886  (construed); 
125  C.  195,  196,  197,  57  P.  783  (construed);  138  C.  367,  370,  71  P. 
438,  649  (construed);  143  C.  141,  144,  76  P.  891  (construed);  147 
C.  124,  81  P.  546,  547  (cited);  3  C.  A.  548.  86  P.  8  12  (construed); 
6  C.  A.  730,  731,  93  P.   121    (chang-e  of  1905). 
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Prubate  Act  §  :!19. — 3S  C.  85,  87  (construed);  43  C.  543,  551 
(necessary   expenses   to   be  allowed). 

As  to  commissions  of  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.   P.   §1618  and  note. 

As  to  compensation  of  attorneys,  not  fixed  by  agreement  with 
administrator,  see  52  A.  S.   122. 

As  to  fees  of  attorneys  allowed  to  executors  and  adminis- 
trators, see  post  §  1619. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  Cliiirch'.s  New  Probate  Law  and 
Practice,    1109,   1116-1158. 

As  to  liability  of  executor  or  administrator  for  costs,  see 
ante  §  1509. 

§  1617.  NOT  TO  PURCHASE  CLAIMS  AGAINST  THE  ES- 
TATE. No  administrator  or  executor  shall  purchase  any 
claim  against  the  estate  he  represents;  and  if  he  pays  any 
claim  for  less  than  its  nominal  value  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  S  220  Pro- 
bate Act. 

See   Kerr's  Cyc.  C.   C.  P.  for  9   pars,   annotation. 

Code  .section. — 70  C.  69,  71,  11  P.  471  (applied);  93  C.  114,  118, 
120,  28  P.  855,  856,  857  (cited);  146  C.  191,  194,  79  P.  878  (con- 
strued). 

Probate  Act  §270. — 9  C.  616,  636  (cited);  21  C.  24,  32  (con- 
strued). 

As  to  executor  or  administrator  not  to  purchase  property  of 
the  estate,   see  ante   §  1576. 

As  to  fraudulent  sales  by  executor  or  administrator,  see  ante 
§  1572. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  CbtircliVs  Xew  Probate  Law  and 
Practice,   1109,   1116-1158. 

As  to  riglit  of  double  commissions,  see  5  L.  71. 

§  1618.  EXECUTOR,  COMMISSION  ALLOWED.  ADMINIS- 
TRATOR. EXTRAORDINARY  SERVICES.  When  no  com- 
pensation is  provided  by  the  will,  or  the  executor  renounces 
all  claim  thereto,  he  must  be  allowed  commissions  upon  the 
amount  of  estate  accounted  for  by  him,  as  follows:  for  the 
first  thousand  dollars,  at  the  rate  of  seven  per  cent;  for  the 
next  nine  thousand  dollars,  at  the  rate  of  four  per  cent;  for 
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the  next  ten  thousand  dollars,  at  the  rate  of  three  per  cent; 
for  the  next  thirty  thousand  dollars,  at  the  rate  of  two  per 
cent;  for  the  next  fifty  thousand  dollars,  at  the  rate  of  one 
per  cent;  and  for  all  above  one  hundred  thousand  dollars,  at 
the  rate  of  one-half  of  one  per  cent.  If  there  are  two  or  more 
executors  the  compensation  shall  be  apportioned  amons  them 
by  the  court  according  to  the  services  actually  rendered  by 
them  respectively.  The  same  commissions  shall  be  allowed 
to  administrators.  In  all  cases,  such  further  allowance  may 
be  made  as  the  court  may  deem  just  and  reasonable  for  any 
extraordinary  service,  but  the  total  amount  of  such  extra 
allowance  must  not  exceed  one-half  the  amount  of  commis- 
sions allowed  by  this  section.  Where  the  property  of  the 
estate  is  distributed  in  kind,  and  involves  no  labor  beyond 
the  custody  and  distribution  of  the  same,  the  commission 
shall  be  computed  on  all  the  estate  above  the  value  of  twenty 
thousand  dollars,  at  one-half  of  the  rates  fixed  in  this  sec- 
tion. Public  administrators  shall  receive  the  same  compen- 
sation and  allowances  as  are  allowed  in  this  title  to  other 
administrators.  All  contracts  between  an  executor  or  ad- 
ministrator and  an  heir,  devisee  or  legatee,  for  a  higher 
compensation  than  that  allowed  by  this  section,  shall  be  void. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  221  Probate  Act  as  amended  May  20,  1861,  Stats.  1861.  p. 
646,  §76;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  41.'); 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  100;  March 
4,  1881,  Stats,  and  Amdts.  1881,  p.  .37;  by  Code  Commission, 
Art  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  227,  act  lield 
unconstitutional,  see  history,  §  5  ante;  March  22,  1905,  Stats, 
and  Amdts.  1905,  p.  727;  amended  March  10,  1909,  Stats,  and 
Amdts.    1909,    ch.    152. 

See  Korr's  Cyc.  C.  C.  P.  for  55  pars,  annotation. 

Code  Mcctlon. — 65  C.  309,  310,  4  P.  22  (construed):  6.t  C.  378. 
379,  381,  4  P.  379  (citod);  70  C.  69,  71,  11  P.  471  (applied):  96  C. 
522,  527,  31  P.  584  (cited);  108  C.  450,  450,  41  P.  483,  42  P.  479 
(construed):  1 1 0  C.  563,  566,  42  P.  981  (cited);  1 1 9  C.  579,  584. 
51  P.  851  (.iti'd);  121  C.  186,  191,  53  P.  560  (construed);  123  C. 
102,  103,  104,  55  P.  770  (construed);  124  C.  45,  48,  50  P.  781 
(construed);  125  C.  195,  197,  57  P.  783  (construed);  127  C.  184. 
188,  59  P.  590  (cited);  133  C.  462.  463,  65  P.  1041  (construed); 
M3    C.    507.    508,    77    P.    446     (applied — full    rate    aliove    value    of 
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$20,000  properly  allowed  when);  144  C.  553,  556,  557,  77  P.  1122 
(construed);  146  C.  590,  596,  80  P.  861  (referred  to);  6  C.  A. 
730,   731,    93   P.   121    (section   is  constitutional). 

Probate  Act  §221. — 3  C.  287,  289  (construed);  24  C.  90,  93  (con- 
strued); 30  C.  106,  113  (construed);  43  C.  543,  550  (construed): 
46  C.   564,  572   (construed). 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  sec  2  ("luirfh'N  Xew  Probate  Iia^%-  and 
Practice,   1109.   1116-1158. 

As  to  right  of  executor  or  administrator  to  commissions,  see 
5   L.   71. 

§  1619.    ALLOWED  FEES  FOR  ATTORNEYS.    EXTRAOR- 

BINARY  SERVICES.  Attorneys  for  executors  and  adminis- 
trators shall  be  allowed  out  of  the  estate  as  fees  for  conduct- 
ing the  ordinary  probate  proceedings  the  same  amounts  as 
are  allowed  by  the  last  section  as  compensation  for  executors 
and  administrators  for  their  own  services.  In  all  cases  such 
further  allowance  may  be  made  as  the  court  may  deem  just 
and  reasonable  for  any  extraordinary  services  such  as  sales 
or  mortgages  of  real  estate,  contested  or  litigated  claims 
against  the  estate,  litigation  in  regard  to  the  property  of  the 
estate,  and  such  other  litigation  as  may  be  necessary  for  the 
executor  or  administrator  to  prosecute  or  defend. 

History:  Enacted  March  22,  1905,  Stats,  and  Amdts.  1905,  p. 
727;    amended  April    19,    1909,   Stats,    and    Amdts.    1909,   ch.    654. 

As  to  application  by  attorney  for  allowance  of  compensation, 
see  Kerr's  Cyc.  C.  C.  P.  §  1616  and  note. 

As  to  liabilities  and  compensation  of  executors  and  adminis- 
trators— attorneys'  fees,  see  2  Cliureh's  IVe^v  Probate  L.aw  and 
Practice,   1109,   1116-1158. 
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ARTICLE    II. 

ACCOUNTING     AND     SETTLEMENTS     BY     EXECUTORS     AND 
ADMINISTRATORS. 

§1622.  To  render  exliibit  of  receipts  and  disbursements,  and 
claims  allowed. 

§  1623.     Citation  to  account   (repealed). 

§  1624.  Petition  for  citation  to  render  final  or  other  account 
(repealed). 

§  1625.     Citation   to  account  on  application    (repealed). 

§  1026.     Objections  to  account,  who  may  file. 

§  1627.     Attachment  for   not   obeying   citation. 

S  1628.     To  render  accounts  at  expiration  of  term. 

§  1629.     Executor  to  account  after  his  authority  revoked. 

§  1630.     Revoking  authority  of  executor,  when. 

§  1631.     To  produce  and   file  vouchers,   wliicli  remain   in   court. 

§  1632.  Vouchers  for  items  less  than  twenty  dollars,  when  ac- 
cepted. 

§  1633.  Day  of  settlement  to  be  appointed,  and  must  give  notice 
thereof.     Hearing. 

§1634.     When   settlement  is   final,  notice   must  so  state. 

§1635.      Interested  party   may   file   exceptions  to  account. 

§  1636.  All  matters  may  be  contested  by  the  heirs.  Hearing 
may  be  postponed. 

§  1637.  Settlement  of  accounts  to  be  conclusive,  wlien  and  wlien 
not. 

§  1638.     Proof   of   notice    of    settlement   of   accounts. 

§  1639.  Executors  or  administrators,  in  case  of  death  of,  per- 
sonal   representative    to   present   account. 

§  1640.     Hearing  after  proof  of  service. 

S  1622.  TO  RENDER  EXHIBIT  OF  RECEIl'TS  A>D  DIS- 
BIRSE3IE>TS,  .VM)  CLAIMS  ALLOWED.  When  required  by 
the  court,  either  upon  its  own  motion  or  upon  the  application 
of  any  person  interested  in  the  estate,  the  executor  or  admin- 
istrator must  render  an  exhibit  under  oath,  showing  the 
amount  of  money  received  and  expended  by  him,  the  amount 
of  all  claims  presented  against  the  estate,  and  the  names  of 
the  claimants,  and  all  other  matters  necessary  to  show  the 
condition  of  its  affairs. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  222  Probate  Act;  amended  April  16.   1880,  Code  Amdts.   1880 
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(C.  C.  p.  pt.).  p.  100;  Ijy  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   725,  Kerr's  Stat.s.  and  Amdts.   1006-7,  p.   502. 

See  Kerr's  Cyc.  C  ('.   i'.  for  5  pars,  animla  (inn. 

Code  section. — 109  C.  417,  423,  42  P.  139  (applied);  112  C.  75, 
81,  44  P.  469  (applied);  127  C.  184,  188,  59  P.  590  (referred  to); 
131  C.  415,  416,  63  P.  838  (construed);  146  C.  590,  594,  80  P.  861 
(referred  to);  3  C.  A.  304,  306,  85  P.  133  (construed  with  §1411 
ante). 

Probate  Act   §  22U. — 9  C.   616,   036    (cited). 

As  to  accounting  and  settlemi'iit  by  executors  and  adminis- 
trators, see  '^  Clmroli'M  New  I'robate  liSiw  anil  Praetioe,  1160, 
1197-1245. 

§1623.     CITATION  TO  ACCOUNT    [repealed]. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  223  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  100;  repealed  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitu- 
tional, see  historj',  §  5  ante;  repealed  March  20,  1907,  Stats,  and 
Amdts.   1907,  p.   725,  Kerr's  Stats,  and  Amdts.  1906-7,  p.   502. 

72  C.  21,  24,  13  P.  48,  49  (cited):  112  C.  176,  179,  44  P.  467 
(miscited):  116  C.  443,  451,  48  P.  379  (cited);  3  C.  A.  304.  306, 
85  P.  133   (construed  witli  §  1411  ante). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  '2  Cliuroli's  New  Probate  Law  and  Practice,  1160, 
1197-1245. 

As  to  citations  directed,  contents,  issue,  and  service,  see 
Kerr's  Cyc.   C.   C.   P.   §§  1707-1711   and   notes. 

§  1624.  PETITION  FOE  CITATION  TO  RENDER  FINAL 
OR  OTHER  ACCOUNT  [repealed]. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  224  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  100;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see 
history,  §  5  ante;  repealed  March  20,  1907,  Stats,  and  Amdts. 
1907,   p.    725,   Kerr's   Stats,   and  Amdts.    1906-7,   p.    502. 

See   Kerr's  Cyc.   C.   C.  P.   for   2  pars,   annotation. 
80  C.   90,   97    (erroneously  cited   for   §1624   C.   C),   13   A.   S.    101 
(same  error),  22  P.  57  (correct  citation);  112  C.  437,  441,  44  P.  738 
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(miscited) ;  119  C.  239,  241,  51  P.  333  (erroneously  cited  for 
§1624  C.  C);  3  C.  A.  304,  306,  85  P.  133  (construed  with  §1411 
ante);  4  C.  A.  109,  112  (erroneously  cited  for  §  1624  C.  C),  87  P. 
255   (correct  citation). 

As  to  accounting'  and  s<>ttlfment  l)y  cxi^cutoi-s  and  ailiniiiis- 
trators,  see  ::  C'liurch'n  New  Probate  Law  aud  I'ractice,  1160, 
1197-1245. 

As  to  executors  or  administrators  liable  severally  for  their 
own  tortious  acts,  see  9  L.   223. 

§  1625.  CITATION  TO  ACCOUNT  ON  APPLICATION  [re- 
pealed]. 

Hi.slory:  Enacted  March  11,  1872,  re-enactment  of  §  225  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  100;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see 
history,  §  5  ante;  repealed  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  725,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   502. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

112   C.    75,    81,   44   P.    469    (applied);    116    C.    443,    451,   48   P.    379' 
(cited):  3  C.  A.  304,   306,  85  P.  133   (construed  with   §1411    ante). 

As  to  accouTiting  and  settlement  by  executors  and  adminis- 
trators, see  ti  ("huroli's  New  Probate  I^aw  and  Praetlee,  1160, 
1197-1245. 


§  1626.     OBJECTIONS    TO    ACCOUNT,    >YHO    MAY    FILE. 

When  an  exhibit  is  rendered  by  an  executor  or  administrator, 
any  person  interested  may  appear  and,  by  objections  in  writ- 
ing, contest  any  account  or  statement  therein  contained.  The 
court  may  examine  the  executor  or  administrator,  and  if  he 
has  been  guilty  of  neglect,  or  has  wasted,  embezzled,  or  mis- 
managed the  estate,  his  letters  must  be  revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  226  Pro- 
bate Act. 

See   Kerr's  Cyc.   C.   C.   P.   for   13  pars,   annotation. 

Code  nectlon. — 123  C.  102,  104,  55  P.  770  (construed);  149  C. 
167,  172,  85  P.  149  (applied);  3  C.  A.  304,  306,  85  P.  133  (con- 
strued). 

Probate  Aot   §  2i:«. — 26  C.  51,  57   (construed  with  §  16.'?4  post). 

As  to  aocountiiis  and  settlement  by  executors  and  .adminis- 
trators, see  i:  <'luir«*li's  IN'ew  Prohntf  l.n>v  tiiiil  Pnirlit'e,  lltjit. 
1197-1245. 
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As  to  exceptions  filed  by  any  person  interested  in  the  estate, 
see  Kerr's  Cyc.  C.  C.  P.  §  1635  and  note. 

As  to  revocation  for  misconduct,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1436  et  secj.   and   notes. 


§  1627.     ATTACHMENT    FOR    NOT    OBEYING    CITATION. 

If  any  executor  or  administrator  neglects  or  refuses  to  appear 
and  render  an  exhibit,  after  having  been  duly  cited,  an  attach- 
ment may  be  isstied  against  him  and  such  exhibit  enforced, 
or  his  letters  may  be  revoked,  in  the  discretion  of  the  court. 

Hi.story:  Enacted  March  11,  1872,  substantial  re-enactment 
of    §  227    Probate   Act. 

See  Kerr's  Cyc.  C.  C.   P.  for  4  pars,  annotation. 

Code  section. — 3  C.  A.  304,  306,  S.5  P.  133  (construed  with  §  1411 
ante). 

Probate  Act    §1:27. — 26   C.    421,    429    (construed). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Cliiireh'si  New  Probate  Law  and  Practice,  1160, 
.1197-1245. 

As  to  contempt  for  disobedience  of  any  lawful  judgment  or 
order  of  process  of  court,  see  Kerr's  Cyc.  C.  C.  P.  §  1209  suljd. 
5  and  note. 

§1628.  TO  RENDER  ACCOUNTS  AT  EXPIRATION  OF 
TERM.  Within  thirty  days  after  the  expiration  of  the  time 
mentioned  in  the  notice  to  creditors  within  which  claims  must 
be  exhibited,  every  executor  or  administrator  must  render  a 
full  account  and  report  of  his  administration.  If  he  fails  to 
present  his  account,  the  court  or  judge  must  compel  the  ren- 
dering of  the  account  by  attachments,  and  any  person  inter- 
ested in  the  estate  may  apply  for  and  obtain  an  attachment; 
but  no  attachment  must  issue  unless  a  citation  has  been  first 
issued,  served  and  returned,  requiring  the  executor  or  admin- 
istrator to  appear  and  show  cause  why  an  attachment  should 
not  issue.  Every  account  must  exhibit  all  debts  which  have 
been  presented  and  allowed  during  the  period  embraced  in 
the  account. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  228  Probate  Act  as  amended  May  20,  1861,  Stats.  1861, 
p.  647,  §  77;  amended  March  11,  1876,  Code  Amdts.  1875-6,  p.   104. 
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See  Kerr's  C>c.  C  C.  P.  for  10  pars,  annotation. 

Code  Heotion. — .'■)5  C.  574,  582  (cited):  72  C.  21,  L'4,  13  P.  48,  49 
(cited);  109  C.  417,  422,  423,  42  P.  139  (applied);  112  C.  75,  81, 
44  P.  469  (applied);  133  C.  446,  448,  449,  65  P.  890  (cited);  143 
C.  476.  481,  79  P.  878,  879,  77  P.  443  (applied);  146  C.  191,  194, 
79  P.  878   (cited). 

Probate  Act  §  2U8, — 9  C.  616,  636  (cited);  30  C.  106,  110  (ap- 
plied); 26  C.  421,  429  (construed  with  §227  of  Probate  Act);  55 
C.  574,  582    (cited). 

As  to  accountins  and  settlement  by  executors  and  adminis- 
trators, see  2  Cliiirok'M  New  I'robnte  I^aw  aurt  Practice,  1160, 
1197-1245. 

As  to  co-executors,  see  Kerr's  Cyc.  C.  C.  P.  S  l.'i55  and  note 
pars.   4-7. 

As  to  final  account,  see  Kerr's  Cyc.  C.  C.  P.  S§  1647,  1652  and 
notes. 

As  to  powers  of  superior  judges  at  chambers  to  receive 
accounts,  see  Kerr's  Cyc.   C.   C.   P.   S  166   ;nid   note. 

S  1629.  EXECUTOR  TO  ACCOUNT  AFTER  HIS  AUTHOR- 
ITY REVOKED.  When  the  authority  of  an  executor  or  ad- 
ministrator ceases,  or  is  revoked  for  any  reason,  he  may  be 
cited  to  account  before  the  court,  at  the  instance  of  the 
person  succeeding  to  the  administration  of  the  same  estate, 
in  like  manner  as  he  might  have  been  cited  by  any  person 
interested  in  the  estate  during  the  time  he  was  executor  or 
administrator. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  229  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   101. 

See  Kerr's  Cyc  C.  C  P.   for  2  pars,  annotation. 

52  C.  637  (construed);  74  C.  199,  202,  15  P.  753  (construed): 
74  C.  536,  539,  5  A.  S.  466,  16  P.  32]  (cited);  4  C.  A.  114.  118,  119. 
87  P.  245   (cited — power  of  court  to  require  accounting). 

As  to  accounting  and  settlement  by  (>xecuti>rs  and  adminis- 
trators, see  2  Clmreii'N  New  Probate  liaw  and  Practice.  1160. 
1197-1245. 

As  to  notice  to  absconding  executors  or  administrators,  see 
ante   §  1  13!). 

§  1630.     REVOKING  AUTHORITY  OF  EXECUTOR,  WHEN. 

If  the  executor  or  administrator   resides  out   of  the   county, 
or  absconds,  or  conceals  himself,  so  that  the  citation  cannot 
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be  personally  served,  and  neglects  to  render  an  account  within 
thirty  days  after  the  tinae  prescribed  in  this  article,  or  if  he 
neglects  to  render  an  account  within  thirty  days  after  being 
committed  where  the  attachment  has  been  executed,  his  let- 
ters must  be  revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  230  Pro- 
bate Act. 

6  C.  A.  686,  689,  92  P.  103.5  (not  applicable  to  claim  of  United 
States). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Church's  IVew  Probate  Law  and  Practice,  1160, 
1197-1245. 

§1631.  TO  PRODUCE  AND  FILE  VOUCHERS,  WHICH 
REMAIN  IN  COURT.  In  rendering  his  account,  the  executor 
or  administrator  must  produce  and  file  vouchers  for  all 
charges,  debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on  oath 
touching  such  payments,  and  also  touching  any  property  and 
effects  of  the  decedent,  and  the  disposition  thereof.  When 
any  roudier  is  required  for  other  purposes,  it  may  be  with- 
drawn on  leaving  a  certified  copy  on  file;  if  a  voucher  is  lost, 
or  for  other  good  reason  cannot  be  produced  on  the  settle- 
ment, the  payment  may  be  proved  by  the  oath  of  any  com- 
petent witness. 

History:  Enacted  March  11,  1872,  re-neactment  of  §  231  Pro- 
bate Act  as  amended  May   20,   1861,   Stats.   1861,  p.   647,   §78. 

See  Kerr's  Cyc.  C.  C.  P.   for  17  pars,  annotation. 

Coile  sectioii. — 63  C.  349  (construed):  74  C.  199,  202,  If.  1».  !'<?,, 
754.  7.5.5  (power  of  court  to  examine  executor  or  administrator 
when  latter  renders  his  account);  80  C.  166,  173,  176,  22  P.  86. 
88,   89'  (constriied). 

Prohatc  Act  §231. — 37  C.  424,  426,  99  A.  D.  290    (referred  to). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Chureh*.s  Ne-»v  Probate  LaTr  and  Practice.  1160, 
1197-1245. 

As  to  receipt  V)y  executors  or  administrators  of  satisfactory 
vouchers,  see  §  1494  ante. 

Same — Want  of.  see  Kerr's  Cyc.  C.  C.  P.   §  1632  note  pars.   2,  3. 

As  to  vouchers  not  required  of  executor  and  administrator, 
see  Kerr's  Cyc.  C.  C.  P.  §  1632  and  note. 
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§  1632.  VOUCHERS  FOR  ITEMS  LESS  THAN  TWENTY 
DOLLARS,  WHEN  ACCEl'TED.  On  the  settlement  of  his  ac- 
count he  may  be  allowed  any  item  of  expenditure  not  exceed- 
ing twenty  dollars,  for  which  no  voucher  is  produced,  if  such 
item  be  supported  by  his  own  uncontradicted  oath  positive  to 
the  fact  of  payment,  specifying  when,  where,  and  to  whom 
it  was  made;  but  such  allowances  in  the  whole  must  not 
exceed  five  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts  against 
the  deceased  have  been  paid  without  the  affidavit  and  allow- 
ance prescribed  by  statute  or  sections  one  thousand  four  hun- 
dred and  ninety-four,  one  thousand  four  hundred  and  ninety- 
five,  and  one  thousand  four  hundred  and  ninety-six  of  this 
code,  and  it  shall  be  proven  by  competent  evidence  to  the  sat- 
isfaction of  the  court  that  such  debts  were  justly  due,  were 
paid  in  good  faith,  that  the  amount  paid  was  the  true  amount 
of  such  indebtedness  over  and  above  all  payments  or  set-offs, 
and  that  the  estate  is  solvent,  it  shall  be  the  duty  of  the 
said  court  to  allow  the  said  sum  so  paid  in  the  settlement 
of  said  accounts. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  232  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.   C.   P.   pt.).   p.   101. 

See  Kerr's  Cyc,  C,  C.  P,  for  5  pars,  annotation. 

63  C.  349,  350  (cited):  72  C.  335,  340,  13  P.  SSO.  883  (construed): 
80  C.  166,  173,  176,  22  P.  86,  88  (construed  with  §1631  ante):  92 
C.  293,  294,  28  P.  287  (con.strued) ;  115  C.  29,  33,  46  P.  920  (con- 
strued): 127  C.  184,  187,  59  P.  590  (construed):  3  C.  A.  548,  553, 
86  P.   842,   844    (cited). 

As  to  accounting:  and  sottlcMiKMit  by  executors  and  adminis- 
trators, see  2  C'liuroh's  New  I'rwitatv  L,aw  iin«I  I'mctloe,  1160, 
1197-1245. 

S  1633.  DAY  OF  SETTLEMENT  TO  BE  APPOINTED,  AND 
MLST  GIVE  NOTICE  THEREOF.  HEARING.  When  any 
account  is  rendered  for  settlement,  the  clerk  of  the  court 
must  appoint  a  day  for  the  settlement  thereof,  and  thereupon 
give  notice  thereof  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth  the  name  of 
Kerr's  C.  C.  P.— 75  1185 
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the  estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account.  If,  upon  the  final 
hearing  at  the  time  of  settlement,  the  court,  or  a  judge  thereof, 
should  deem  the  notice  insufficient  from  any  cause,  he  may 
order  such  further  notice  to  be  given  as  may  seem  to  him 
proper. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  233  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647, 
§  79;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.    101;    March    31,    1891,    Stats,    and    Amdts.    1891,    p.    428. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Co«le  .section. — 70  C.  147,  149,  11  P.  563,  564  (applied);  81  C. 
408,  437,  21  P.  976,  977,  22  P.  742,  1028,  6  L.  594  (construed);  86 
C.  552,  554,  25  P.  67  (construed  with  §1634  post):  110  C.  556, 
561,    42    P.    1082    (construed);    116    C.    575,    580,    48    P.    719    (cited); 

117  C.    505.    508,    49    P.    456    (construed    with    §§1646.    1647    post); 

118  C.  379,  381,  50  P.  540  (conclusiveness,  on  final  settlement, 
of.  items  allowed  in  previous  accounts);  120  C.  698,  701,  o.")  P. 
357,  358  (construed  with  §1634  post);  121  C.  635,  639,  54  P.  148, 
149  (applied);  126  C.  248,  251  (applied — erroneously  cited  as 
§1663),  58  P.  549,  551  (correct  citation);  129  C.  172,  175.  61  P. 
920  (cited);  150  C.  458,  461,  89  P.  327  (further  notice  may  be 
ordered  when);  6  C.  A.  197,  200,  91  P.  759  (kind  of  notice  re- 
quired). 

Probate  Act   §233. — 30   C.   106,   110    (cited). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Cliurcli's  New  Probate  Law  and  Practice.  1160, 
1197-1245. 

As  to  debts  to  estate  from  legatees,  see  7  L.  231. 

As  to  remedy  of  distributee  as  to  accounting-  of  which  he 
hail  no  notice  and  on  which  he  did  not  appear,  see  63  L.   95. 

§  1634.  WHEN  SETTLEMENT  IS  FINAL,  NOTICE  MUST 
SO  STATE.  If  the  account  mentioned  in  the  preceding  sec- 
tion be  for  a  final  settlement,  and  a  petition  for  the  final  dis- 
tribution of  the  estate  be  filed  with  said  account,  the  notice 
of  settlement  must  state  those  facts,  which  notice  must  be 
given  by  posting  or  publication  for  at  least  ten  days  prior 
to  the  day  of  settlement.  On  the  settlement  of  said  account, 
distribution  and  partition  of  the  estate  to  all  entitled  thereto 
may  be  immediately  had  without  further  notice  or  proceed- 
ings. 
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History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  372;  March  11,  1876,  Code  Amdts.  1875-6, 
p.   104;   March   31,   1891,  Stats,   and  Amdts.   1891,  p.   428. 

Seo  Korr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

65  C.  368,  369,  4  P.  232  (applied):  86  C.  552,  554,  21  A.  S.  61, 
25  P.  67  (constru.'d  with  §1633  ante);  88  C.  374,  379,  26  P.  206 
(construed  with  §1665  post);  (C.  Julj'  31,  1896),  45  P.  847,  848 
(applied);  118  C.  379,  381,  50  P.  540  (cited);  120  C.  698,  701,  53 
P.  357,  358  (construed  with  §1633  ante):  122  C.  528,  530,  531,  55 
P.   328    (construed  W'ith   §§1658,   1664,   1665  post);   125  C.   513,   516, 

58  P.  137  (applied);  131  C.  426,  429,  63  P.  731  (construed);  141 
C.  366,  370,  74  P.  993  (construed);  (C.May  24,  1906),  31  C.  D.  507, 
508  (construed);  150  C.  458,  464,  89  P.  327  (construed  with  §  1789 
— settlement  of  guardian's  final  account — full  ten-day  notice 
is  required);  128  U.  S.  53,  77,  32  L.  ed.  415.  419,  9  Sup.  Ct.  K.  30 
(cited). 

As  to  accoiuiting  and  settlement  by  executors  and  adminis- 
trators, see  ::  C;inirfh'.<s  IVew  Probate  Law  and  Practice,  1160, 
1197-1245. 

§  1635.  INTERESTED  PARTY  MAY  FILE  EXCEPTIONS 
TO  ACCOUNT.  On  the  day  appointed,  or  any  subsequent 
day  to  which  the  hearing  may  be  postponed  by  the  court, 
any  person  interested  in  the  estate  may  appear  and  file  his 
exceptions  in  writing  to  the  account,  and  contest  the  same. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of   §  234   Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  section. — 66  C.  241,  242,  243,  5  P.  220,  221  (cited);  74  C. 
199,  204,  205,  209,  210,  15  P.  753,  758  (construed);  116  C.  575,  580. 
48  P.  709  (cited);  121  C.  635,  639,  54  P.  148  (applied);  123  C.  657, 
659,   56  P.   633,  886    (construed  with   §1637  post);   127   C.   128,   132, 

59  P.  385  (cited);  133  C.  xix,  66  P.  14  (construed  with  other  sec- 
tions— administrator  of  deceased  incompetent's  estate  may  con- 
test final  account  of  such  incompetent's  guardian);  143  C.  141, 
144,  145,  76  P.  891  (construed);  146  C.  191,  195,  79  P.  878  (cited); 
151  C.  143,  147,  90  P.  454  (word  "exceptions"  includes  what); 
1  C.  A.  35,  37,  81  P.  663  (construed^:  6  O.  A.  197.  200,  91  P.  759 
(kind   of   notice   recjuired). 

Probate  Act  §234. — 26  C.  51,  57  (construed  witli  §226  Probate 
Act);   29  C.   515,   519    (construed);   30  C.  106,   110    (cited). 

As  to  accounting  and  settlement  by  executcirs  and  adminis- 
trators, see  tl  riuirfir.s  Now  rroliiit**  l.uw  iiikI  rr:M-ti«M'.  1160, 
1197-1245. 
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§163G.  ALL  MATTERS  MAY  BE  CONTESTED  BY  THE 
HEIRS.  HEARING  MAT  BE  POSTPONED.  All  matters,  in- 
cluding allowed  claims  not  passed  upon  on  the  settlement  of 
any  former  account,  or  on  rendering  an  exhibit,  or  on  making 
a  decree  of  sale,  maj'  be  contested  by  the  heirs,  for  cause 
shown.  The  bearing  and  allegations  of  tbe  respective  parties 
may  be  postponed  from  time  to  time,  when  necessary,  and 
the  court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  confirmation; 
and  may  allow  a  reasonable  compensation  to  the  referees,  to 
be  paid  out  of  the  estate  of  the  decedent.  Whenerer  an  al- 
lowed claim  is  contested  by  any  heir,  or  other  person  entitled 
to  contest  it,  either  the  contestant  or  the  claimant  is  entitled 
to  a  trial  by  jury  of  the  issues  of  fact  presented  by  the 
contest;  and  it  is  the  duty  of  the  court,  at  request  of  either 
party,  to  call  a  jury  and  submit  to  them  such  issues,  and, 
after  receiving  their  verdict,  to  enter  an  order  disposing  of 
such  contest  in  accordance  therewith. 

History:  Enacted  March  11,  1872,  founded  on  §§  235,  236  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861.  p.  647,  §§  80,  81; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  228,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  72b, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   502. 

See  Kerr's  Cyc.  C.  C.  P.  for  24  pars,  annotation. 

Code  section. — 62  C.  186,  187  (construed);  62  C.  413.  415 
felted);  67  C.  84,  7  P.  143  (cited);  72  C.  335,  340,  13  P.  880.  883 
(cited);  74  C.  199,  208,  15  P.  753  (cited);  74  C.  567,  568,  16  P. 
396  (construed);  88  C.  30,  35,  25  P.  1064,  1065  (cited);  32  P.  241, 
242  (word  "claim,"  how  applied);  121  C.  635,  639,  54  P.  148,  149 
(applied);  125  C.  357,  362,  58  P.  16  (construed);  131  C.  415,  416, 
417,  63  P.  838  (construed):  141  C.  13,  16,  74  P.  299  (cited);  143 
C.  476,  481,  74  P.  443,  79  P.  87,8,  879  (cited);  146  C.  191,  195,  79 
P.    878    (cited). 

Probate  Act  §235. — 30  C.  106,  110  (cited):  37  C.  424,  426  (con- 
strued): 131  C.  415,  417  63  P.  838  (Identity  of  section  with  code 
provision). 

As  to  accounting'  and  settlement  by  executors  and  adminis- 
trators, see  2  Cliiiroh's  Xew  Probate  I>aw  aud  Practice,  1160, 
1197-1245. 

As  to  references  ordered  upon  agreement,  or  iipon  motion, 
see  Kerr's  Cyc.  C.  C.  P.  §§  638,  645  and  notes. 
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As  to  suspension  of  powers  of  executor  for  waste,  embezzle- 
ment, or  mismanagement  of  estate,  see  Kerr's  Cyc.  C.  C.  P. 
S§  1436   et   seq.  and  notes. 


§1637.  SETTLEMENT  OF  ACCOUNTS  TO  BE  CONCLU- 
SIVE,  WHEN  AND  WHEN  NOT.  The  settlement  of  the 
account  and  the  allowance  thereof  by  the  court,  or  upon 
appeal,  is  conclusive  against  all  persons  in  any  way  interested 
in  the  estate,  saving,  however,  to  all  persons  laboring  under 
any  legal  disability,  their  right  to  move  for  cause  to  reopen 
and  examine  the  account,  or  to  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  upon  his 
bond,  at  any  time  before  final  distribution;  and  in  any  action 
brought  by  any  such  person,  the  allowance  and  settlement  of 
the  account   is  prima  facie   evidence   of  its   correctness. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  237  Pro- 
bate Act;   amended  March    24,   1874,  Code  Amdts.    1873-4,  p.   372. 

See  Kerr's  Cyc.  C.  C.  P.  fof  51  pars,  annotation. 

Code  section. — 53  C.  680,  685  (cited);  54  C.  254,  257  (applied); 
72  C.  313,  315,  14  P.  20,  21  (construed);  72  C.  335,  340,  13  P.  880. 
883  (construed):  74  C.  199,  208,  15  P.  753  (cited);  80  C.  166,  170. 
22  P.  86,  87  (construed);  83  C.  290,  294,  23  P.  300,  301  (cited); 
87  C.  480,  482,  483,  25  P.  685,  686  (applied);  87  C.  480,  483.  25 
P.  685  (cited):  118  C.  379,  381,  50  P.  540  (cited);  119  C.  579.  582, 
51  P.  851  (cited);  123  C.  657,  659,  56  P.  633,  886  (construed  with 
§1635  ante):  129  C.  384,  387,  62  P.  64  (construed):  131  C.  426, 
429,   63    P.    l'.n,    195,   79   P.   878    (cited). 

I'roUate  Aot  is  UST. — 24  C.  90,  94  (construed);  30  C.  106,  111 
(cited);  36  C.  651,  654,  655  (construed  with  §1697  post):  37  C. 
424,  426,  99  A.  D.  290  (construed);  54  C.  254,  257  (case  not  witliin 
saving  clause). 

As  to  accountinj<  and  settlement  ]>y  executors  and  adiuiiiis- 
Uators,  See  i:  flim-eli's  New  rr<i(>:il<-  l.jiw  :iti<t  l'r:if(  !«•<•.  1160, 
1197-1245. 

As  to  conclusiveness  of  settlenu-nt  of  account,  see  Ki-n-'s 
Cyc.  C.  C.  P.  §  1638  and  note. 

§  1638.  TKOOE  OF  NOTICE  OF  SETTLEMENT  OF  AC- 
COUNTS. The  account  must  not  be  allowed  by  the  court  until 
it  is  first  proved  that  notice  has  been  given  as  required  by 
this  chapter,  and  the  decree  must  show  that  such  proof  was 
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made  to  the  satisfaction  of  the  court,  and  is  conclusive  evi- 
dence of  the  fact. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  238  Pro- 
bate Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  .section. — 63  C.  520,  522  (construed):  72  C.  335,  340,  13  P. 
880  (construed);  74  C.  199,  208,  15  P.  753  (cited);  87  C.  480,  483, 
25  P.  685,  686  (cited);  116  C.  575,  580,  48  P.  709  (cited);  6  C.  A. 
197,  200,  91  P.  759   (kind  of  notice  required). 

Probate  Act   §238. — 30  C.   106,  111    (cited). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  '2  Church'8  New  Probate  Law  and  Practice,  1160, 
1197-1245. 

§1639.  EXECUTORS  OR  ADMINISTRATORS,  IN  CASE 
OF  DEATH  OF,  PERSONAL  REPRESENTATIVE  TO  PRE- 
SENT ACCOUNT.  If  any  executor  or  administrator  dies,  his 
accounts  may  be  presented  by  his  personal  representatives 
to,  and  settled  by,  the  court  in  which  the  estate  of  which 
he  was  executor  or  administrator  is  being  administered,  and, 
upon  petition  of  the  successor  of  such  deceased  executor  or 
administrator,  such  court  may  compel  the  personal  represen- 
tatives of  such  deceased  executor  or  administrator  to  render 
an  account  of  the  administration  of  their  testator  or  intestate, 
and  must  settle  such  account  as  in  other  cases. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  373; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1901,  p.  228,  act  held  unconstitutional,  see  history,  §  5 
ante;  repealed  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  242; 
present  section  enacted  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.    216. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

104  C.  106,  111,  37  P.  876    (cited). 

As  to  accounting  and  settlement  by  executors  and  adminis- 
trators, see  2  Chiircli*s  New  Probate  Law  and  Practice.  1160. 
1197-1245. 

As  to  account  of  deceased  administrator  or  guardian,  see  8 
A.  S.  684. 

As  to  executor  of  executor,  see  ante   §  1353. 

As  to  method  of  compelling  accounting  of  deecased  adminis- 
trator, see  8  A.  S.   684. 
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§  1640.     HEARING  AFTEE  PROOF  OF  SERVICE  [repealed]. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  373; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  101; 
repealed  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  724,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  503. 

117  C.  505,  507,  49  P.  456   (applied). 

As  to  accounting'  and  settlement  by  oxocntors  and  adiuini.s- 
trators,  see  2  Clmroh's  Ne^v  Probate  Iia>v  nud  l*raftl«*«>,  1180, 
1197-1245. 


ARTICLE  III. 
THE  PAYMENT  OP  DEBTS  OF  THE  ESTATE. 

§  1643.     Order  in  which  debts  to  be  paid. 

§  1644.     Where   property   insufficient  to   pay   mortgage. 

§  164.5.     Estate  insufficient,  a  dividend  to  be  paid. 

§  1646.     Funeral   expenses  and  expenses  of  last  sickness. 

§1647.  Order  for  payment  of  debts  and  discharge  of  execu- 
tor or  administrator. 

§  1648.     Provision  for  disputed  and  contingent  claims. 

§  1649.  After  decree  for  payment  of  debts,  executor  personally 
liable   to   creditors. 

§  1650.  Claims  not  included  in  order  for  payment  of  debts,  how 
disposed    of. 

§  1651.     Order  for  payment  of  legacies  and  extension  of  time. 

§  1652.     Final  account,  when  to  be  made. 

§  1653.     Neglect  to  render  final  account,  how  treated. 

§  1643.     ORDER  IN  WHICH  DEBT  TO  BE  PAID.    The  debts 

nf  the  estate,  subject  to  the  provisions  of  section  twelve  hun- 
dred and  five,  must  be  paid  in  the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts    having    preference    by    the    laws    of    the    United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime, 
and  mortgages  and  other  liens  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 

If  a  debt  is  paj^able  in  a  particular  kind  of  money  or  cur- 
rency, it  must  be  paid  only  in  such  money  or  currency.     If 
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the  estate  is  insolvent,  no  greater  rate  of  interest  must  be 
paid  upon  any  debt,  from  the  time  of  the  first  publication  of 
notice  to  creditors,  than  is  allowed  by  law  on  judgments. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  239  Pro- 
hate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  726,   Kerr's  Stats,  and  Amdts.  1906-7,  p.  503. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

Code  section. — .52  C.  568,  577  (construed):  57  C.  4  47.  4.t9 
(cited);  88  C.  644,  648.  26  P.  596  (construed);  32  P.  241,  242  (re- 
ferred to);  117  C.  505,  506,  507.  49  P.  456  (applied);  120  C.  698, 
701,  53  P.  357  (cited);  122  C.  462,  463,  55  P.  249  (construed);  124 
C.  229,  230,  73  A.  S.  40,  56  P.  1038  (construed);  131  C.  68,  71, 
82  A.  S.  330,  63  P.  170  (construed);  69  P.  856.  857  (cited  as  to 
classification  of  liabilities  against  estates);  138  C.  301,  304,  71 
P.  441  (cited);  145  C.  508.  509,  78  P.  1058  (construed  with  §1562 
ante);  146  C.  191,  79  P.  878  (construed  with  S§  1644.  1645  post): 
146  C.  196,  201,  202,  79  P.  875  (classification  of  debts  of  estate — 
preference  to   mortgage  debts). 

Probate  Act  §239. — 26  C.  51,  66  (construed):  29  C.  359.  368, 
380,  89  A.  D.   49    (construed). 

As  to  application  of  purchase  jnoney  to  satisfaction  nf  mort- 
gage or  lien,   see  ante   §  1569. 

As  to  community  property  and  what  it  is,  see  Kerr's  Cyc.  C.  C. 
§  164  and  note. 

As    to    encumbrances    on    estate    from    wliat    payable,    see    7    L. 
'33. 

As  to  estates  of  intestates  chargeable  with  payment  of  its 
debts,  see  Kerr's  Cyc.  C.  C.  §  1358  and  note. 

As  to  family  allow^ance.  see  Kerr's  Cyc.  C.  C.  P.  §§  1467.  1646 
and  notes. 

As  to  liability  of  doc^dent's  e.statp  for  funeral  expenses,  see 
33  L.  664. 

As  to  order  of  resort  to  estate  for  debts,  see  Kerr's  Cyc.  C.  C. 
§§  1359-1361    and   notes. 

As  to  payment  of  debts  of  estate,  see  2  Cliiircli's  IVeiv  Probate 
Law  and  Practice,  1246,   1256-1272. 

As  to  priority  of  wages  in  case  of  death  of  employer,  see  ante 
§  1205. 

As  to  right  and  duty  of  burial — In  general,  see  Kerr's  Cyc. 
C.   C.   §  655  and  note  pars.   2-24. 

Same — In  case  of  testamentary  disposition,  see  Kerr's  Cyc. 
C.  C.   §  665  and  note  par.   4. 

As  to  separate  property  of  husband,  see  Kerr's  Cyc.  C.  C.  %  163 
and  note. 
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As  to  separate  property  of  wife,  see  Kerr's  Cyc.  C.  C.  §  162 
and  note. 

As  to  the  order  of  resort  to  estate  for  delits,  see  Kerr"s  Cyc. 
C.  C.   §  1359  and   note. 

§16W.  WHEHK  rilOrEKTY  INSUFFICIENT  TO  PAY 
MORTGAGE.  The  yrefereuce  given  in  the  preceding  section 
to  a  mortgage  or  lien  only  extends  to  the  proceeds  of  the 
property  subject  to  the  mortgage  or  lien.  If  the  proceeds  of 
such  property  are  insufficient  to  pay  the  mortgage  or  lien,  the 
part  remaining  unsatisfied  must  be  classed  with  general  de- 
mands against  the  estate. 

HiNtory:  Enacted  March  11,  1872,  re-enactment  of  §  240  Pro- 
l)ate  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.   726,   Kerr's  Stats,   and  Amdts.   1906-7,   p.   503. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

146  C.  191,  79  P.  878  (construed  with  §1643  ante  and  §1645 
Ijost):  146  C.  196,  200,  201  (rent  of  mortgaged  property  not  part 
of  "proceeds"),  202  (second  clause  of  section  is  not  applicable 
until  there  has  been  a  sale),  79  P.  875. 

As  to  payment  of  debts  of  estate,  see  tl  (imrcli'M  .\<mv  I'roliate 
I, aw  and  Praotioe,   1246,   1256-1272. 

.As   to  proceeds  of  property  mortgaged,  see  ante   §  1569. 

S  1«45.  EkSTATE  I.\SIFFICIE>T,  A  DIVIDEND  TO  BE 
PAID.  If  the  estate  is  insufficient  to  pay  all  the  debts  of  any 
one  class,  each  creditor  must  be  paid  a  dividend  in  proportion 
to  his  claim;  and  no  creditor  of  any  one  class  shall  receive 
any  i)ayment  until  all  those  of  the  preceding  class  are  fully 
|)aid. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  241  Pro- 
bate  Act. 

See   Kerr's  Cyc.  C.  C.   P.  for  3  pars,  annotation. 

Code  Meetlou. — 57  C.  447.  459  (cited);  58  C.  387,  405  (cited); 
58  C.  457,  515  (construed  with  §1648  post);  61  C.  71,  72  (con- 
strued with  §1648  post);  32  P.  241.  242  (word  "claim,"  how 
applied);  69  P.  856,  857  (quoted — "dividends"  are  to  be  paid 
when);  146  C.  191,  79  P.  878  (construed  with  §§1643.  1644  ante); 
146  C.  196.  201.  202,  7!)  P.  875  (cited — preference  by  virtue  of  this 
section). 
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ITobate  Act  §  :i41.— 26  C.  fiO,  66    (cited). 

As  to  payment  of  debts  of  estate,  sec  2  Cliureh's  IVew  Probate 
Law  and  Practice,  1246,   1256-1272. 

§  1646.     FUNEKAL  EXPENSES  AND  EXPENSES  OF  LAST 

SICKNESS.  The  executor  or  administrator,  as  soon  as  he 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses and  expenses  of  the  last  sickness,  and  the  allowance 
made  to  the  family  of  the  decedent.  He  may  retain  in  his 
hands  the  necessary  expenses  of  administration,  but  he  is  not 
obliged  to  pay  any  other  debt  or  any  legacy  until,  as  pre- 
scribed in  this  article,  the  payment  has  been  ordered  by  the 
court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of   §  242   Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

Code  section. — 61  C.  71,  72  (construed  with  §  1645  ante,  §§  1647. 
1648  post);  65  C.  378,  379,  4  P.  379  (construed);  88  C.  644,  647, 
26  P.  596  (construed);  112  C.  521,  527,  44  P.  808  (construed); 
116  C.  405,  409,  48  P.  622  (construed);  117  C.  505,  507,  49  P.  456 
(construed  with  §  1633  ante  and  §  1647  post) ;  119  C.  579,  581,  51  P. 
851  (construed);  120  C.  698,  701,  53  P.  357  (construed  with  refer- 
ence to  payment  of  funeral  expenses,  etc.,  before  linal  settle- 
ment);  152  C.  760,  764,  93  P.  1010  (province  of  probate  court  as 
to  presentation,  allowance,  and  payment  of  claims). 

Probate  Act   §  241i. — 37  C.   424,   428    (construed  with    §  243). 

As  to  contribution  among  legatees,  see  ante   §  1564. 

As  o  funeral  expenses,  see  Kerr's  Cyc.  C.  C.  P.  §  1643  and  note 
pars.  4,  10. 

As  to  necessary  expense  of  admini.stration,  see  Kerr's  Cyc. 
C.  C.  P.   §  1616  and  note. 

As  to  payment  of  debts  of  estate,  see  2  Churcb's  New  Probate 
Law  aud  Practice,  1246,   1256-1272. 

As  to  payment  of  family  allowance,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1464-1470  and  notes. 

As  to  payment  of  legacies,  see  Kerr's  Cyc.  C.  C.  P.  §§  1651- 
1658  and  notes. 

As  to  petition  of  legacy  on  giving  bond,  see  Kerr's  Cyc.  C.  C. 
P.   §  1658. 

§  1647.  ORDER  FOR  PAYMENT  OF  DEBTS  AND  DIS- 
CHARGE OF  EXECUTOR  OR  ADMINISTRATOR.  Upon  the 
settlement  of  the  account  of  the   executor   or  administrator, 
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provided  for  in  section  sixteen  hundred  and  twenty-eight,  the 
court  must  make  an  order  for  the  payment  of  the  debts,  as 
the  circumstances  of  the  estate  require.  If  there  are  not  suffi- 
cient funds  in  the  hands  of  the  executor  or  administrator,  the 
court  must  specify  in  the  decree  the  sum  to  be  paid  to  each 
creditor.  If  the  whole  property  of  the  estate  is  exhausted 
by  such  payment  or  distribution,  such  account  must  be  con- 
sidered as  a  final  account,  and  the  executor  or  administrator 
is  entitled  to  his  discharge  on  producing  and  filing  the  neces- 
sary vouchers  and  proofs  showing  that  such  payments  have 
been  made,  and  that  he  has  fully  complied  with  the  decree 
of  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  S  243  Probate  Act  as  amended  May  20,  1861,  Stats.  18fil, 
p.  648,  §  82;  amended  March  11,  1876,  Code  Amdts.  18*6-6,  p.  104; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  229,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  727,  Kerr's 
Stats,  and  Amdts.   1906-7,  p.  503. 

See  Kerr's  Cyc.  C.  C  P.  for  17  pars,  annotation. 

rode  section. — 61  C.  71,  72  (construed  with  §§  1645,  1646  ante, 
§1648  post);  87  C.  480,  483.  25  P.  685,  686  ("referred  to);  96  C. 
467.  475,  31  P.  554,  557  (cited);  32  P.  241,  242  (referred  to);  97 
C.  384.  387.  32  P.  454,  455  (cited):  106  C.  153,  155.  39  P.  523 
(referred  to);  109  C.  417,  423,  42  P.  139  (applied):  117  C.  505, 
r.OS,  49  P.  456  (construed  with  §§1633,  1646  ante);  120  C.  698, 
701,  53  P.  357,  358  (cited):  143  C.  476,  480,  77  P.  443,  79  P.  878, 
879  (construed):  145  C.  344,  349,  78  P,  874  (construed):  1  C.  A. 
35,  38,  81   P.   663,  664   (construed). 

Probate  Act  §243.-18  C.  422,  431  (construed):  26  C.  421,  431 
(construed  with  §245  Probate  Act):  ."^0  C.  106,  111  (construed): 
37  C.  424,  428,  429,  99  A.  D.  290  (construed  with  §  242  Probate 
Act):   55  C.  574.   582    (applied). 

As  to  final  settlen-ient,  decree,  and  disclmrge,  see  Kerr's  Cyc. 
C.  C.  P.   §§  1359-1361   and  notes. 

As  to  order  of  resort  to  the  state  for  debts,  see  Kerr's  Cyc. 
C.  C.  §§1359-1361  and  notes. 

As  to  payiuent  of  debts  of  estate,  see  2  Cliiircli's  \ew  Prol>nte 
I.uw  nixl  Practice,  1246,   1256-1272. 

.As  to  setth-mcnt  of  accounts,  see  Kerr's  Cyc.  C.  C.  P.  §1<:2S 
and  note  par.  3  ct  seq. 
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§  1648.  PROVISION  FOR  DISPUTED  AND  CONTINGENT 
CLAIMS.  If  there  is  any  claim  not  due,  or  any  contingent  or 
disputed  claim  against  the  estate,  the  amount  thereof,  or  such 
part  of  the  same  as  the  holder  would  be  entitled  to  if  the 
claim  were  due,  established,  or  absolute,  must  be  paid  into 
the  court,  and  there  remain,  to  be  paid  over  to  the  party 
when  he  becomes  entitled  thereto;  or,  if  he  fails  to  establish 
his  claim,  to  be  paid  over  or  distributed  as  the  circumstances 
of  the  estate  require.  If  any  creditor  whose  claim  has  been 
allowed,  but  is  not  yet  due,  appears  and  assents  to  a  deduction 
therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet 
to  run,  he  is  entitled  to  be  paid  accordingly.  The  payments 
provided  for  in  this  section  are  not  to  be  made  when  the 
estate  is  insolvent,  unless  a  pro  rata  distribution  is  ordered. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  244  Probate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  section. — 55  C.  574,  582  (construed);  58  C.  387,  405  (cited); 
58  C.  457,  515  (construed  witli  §  1645  ante);  61  C.  71,  72  (construed 
with  §  1645  ante) ;  67  C.  637,  640,  8  P.  497,  499  (cited) ;  96  C.  467,  468 
475,  476,  31  P.  554  (cited):  106  C.  153,  155,  39  P.  523  (referred  to); 
146  C.  191,  79  P.  878  (construed):  146  C.  196,  200.  79  P.  875  (con- 
tingent  claims — section    contemplates   what). 

Probate  Act  §244. — 18  C.  422,  429,  431  (construed);  55  C.  574, 
582    (purpose  of  section). 

As  to  payment  of  debts  of  estate,  see  ti  Church's  Nctv  Probate 
Law  and  Practice,  1246,   1256-1272. 

§  1649.  AFTER  DECREE  FOR  PAYMENT  OF  DEBTS, 
EXECUTOR  PERSONALLY  LIABLE  TO  CREDITORS.  When 
a  decree  is  made  by  the  court  for  the  payment  of  creditors, 
the  executor  or  administrator  is  personally  liable  to  each 
creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  issued  on  such  decree,  as  upon  a  judgment 
in  the  court,  in  favor  of  each  creditor,  and  the  same  proceed- 
ing may  be  had  under  such  execution  as  under  execution  in 
other  cases.  The  executor  or  administrator  is  liable  therefor 
on  his  bond  to  each  creditor. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  245  Pro- 
bate Act;  amended  April  16,  1880,  Code  Aradts.  1880  (C.  C.  P. 
pt),    p.    101. 
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See  Kerr's  Cyc.  C.  C.  P.  fur  10  pars,  annotation. 

Code  Mcctiou. — 32  P.  241,  242  (word  "claim,"  linw  applied);  123 
C.  331,  337,  :^r,  P.  101.5  (construed):  129  C.  384,  387,  62  P.  64  (con- 
strued witli  §1637  ante);  143  C.  476,  478,  77  P.  443.  79  P.  878, 
879    (construed). 

Probate  Aet  §245. — 14  C.  130  (construed);  26  C.  421,  431,  432 
(construed  witli  §  243  Proliate  Act),  5.5  C.  571,  582  (purpose  of 
section). 

As  to  pa\'ment  of  delits  of  estate,  see  2  Clmrch's  \e>v  rroliatc 
I,HW  sinrt   l»rao<lfe,   1246,    1256-1272. 

§  16o0.  CLAIMS  NOT  INCLUDED  IN  ORDER  FOR  PAY- 
MENT OF  DEBTS,  HOW  DISPOSED  OF.  When  the  accounts 
of  the  administrator  or  executor  have  been  settled,  and  an 
order  made  for  the  payment  of  debts  and  distribution  of  the 
estate,  no  creditor  whose  claim  was  not  included  in  the  order 
for  payment  has  any  right  to  call  upon  the  creditors  who  have 
been  paid,  or  upon  the  heirs,  devisees,  or  legatees  to  con- 
tribute to  the  payment  of  his  claim;  but  if  the  executor  or 
administrator  has  failed  to  give  the  notice  to  the  creditors,  as 
prescribed  in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  admin- 
istrator the  amount  of  his  claim,  or  such  part  thereof  as  he 
would  have  been  entitled  to,  had  it  been  allowed.  This  sec- 
tion shall  not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months  before  the  day  of  settlement,  or  whose  claim 
was  contingent  and  did  not  become  absolute  ten  months 
before  such  day. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  246  Pro- 
bate Act. 

See  Kerr's  Cyc.  C  C.  P.  for  3   pars,  annotation. 

Code  section. — 58  C.  457.  515  (construed  with  §§  1651.  1661.  1669. 
1686,  1691   post):  96  C.  467,  475,  476,  31  P.  554,  556,  557   (cited). 

Probate  Aet  §240. — 55  C.  574,  582  (construed  witli  S  244  Pro- 
bate  Act — purpose   of   section). 

As  to  payment  of  debts  of  estate,  sec  2  <'lnir«'irs  \<mv  ProUaJo 
I,aw  and  Praetlee,   1246,    1256-1272. 

§1651.  ORDER  FOR  PAYMENT  OF  LEGACIES  AND  EX- 
TENSION  OF  TIME.  If  the  whole  of  the  debts  have  been 
paid  by  the  first  distribution,  the  court  must  direct  the  pay- 
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ment  of  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or  if, 
for  other  reasons,  the  estate  be  not  in  a  proper  condition  to 
be  closed,  the  court  must  give  such  extension  of  time  as  may 
be  reasonable  for  a  final  settlement  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  247  Pro- 
hate  Act  as  amended  May  20,  1861.  Stats.  1861,  p.  648,  §  83. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Oorte  section. — 55  C.  574,  582  (cited):  57  C.  446.  459  (cUcA): 
58  C.  457,  515  (construed  with  §1650  ante,  §§1661,  1669.  16S6. 
1691  post):  96  C.  467.  476,  31  P.  554  (cited):  98  C.  603.  605 
(erroneously  cited  for  §  1561  wliicli  is  applied),  33  P.  151.  452 
(correct  citation);   109  C.   417,  423,   42  P.   139    (applied). 

Probate  Act  §247. — 30  C.  106,  111  (cited):  55  C.  574.  582 
(cited). 

As  to  debts  to  estate  from  legatee,  see  7  L.  231. 

As  to  effect  of  assignment  of  legacy,   see   22  L.   44  1. 

As  to  payment  of  debts  of  estate,  see  2  Clmrch's  New  I'robale 
I^aw  and  Practice.  1246,  1256-1272. 

As  to  payment  of  legacies,  see   9  L.   24  1. 

Same — Upon  giving  bonds. — See  Kerr's  Cyc.  C.  C.  P.  §1658 
and  note. 

As  to  petition  for  payment  of  legacy  on  giving  bond,  see 
Kerr's  Cyc.  C.  C.  P.  §  1658  and  note. 

§  1652.    FIJfAL  ACCOUNT,  WHEN  TO  BE  MADE.     At  the 

time  designated  in  the  last  section,  or  sooner,  if  within  that 
time  all  the  property  of  the  estate  has  been  sold,  or  there  are 
sufficient  funds  in  his  hands  for  the  payment  of  all  the  debts 
due  by  the  estate,  and  the  estate  be  in  a  proper  condition  to 
be  closed,  the  executor  or  administrator  must  render  a  final 
account,  and  pray  a  settlement  of  his  administration. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  248  Pro- 
bate Act  as  amended  May   20,   1861,  Stats.   1861,  p.   648,   §  84. 

See   Kerr's  Cyc.  C.  C.  P.   for  8   pars,  annotation. 

109  C.  417,  423,  42  P.  139  (applied);  122  C.  39.  45.  68  A.  S.  31. 
54   P.   378    (cited). 

As  to  payment  of  debts  of  estate,  see  2  Cliiircli's  Xew  Probate 
Law  and  Practice,  1246,   1256-1272. 

As  to  rendering  accounts  at  the  expiration  of  term,  see 
Kerr's  Cyc.  C.  C.  P.  §  1628  and  note. 

1198 


ch.X.art.III.]  FINAI.  account.  §  165H 

As -to  settlement  of  accounts,  when  and  wlien  not  conclusive, 
see  Kerr's  Cyc.  C.  C.  P.  §  1637  and  noto. 

§  1653.  NEGLECT  TO  BENDER  FINAL  ACCOUNT,  HOW 
TREATED.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescril^ed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him;  and  all 
the  provisions  of  this  chapter  relative  to  the  last-mentioned 
account,  and  the  notice  and  settlement  thereof,  apply  to  his 
account  presented  for  final  settlement. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  249  Pro- 
bate Act. 

ITobate  Act  §249. — 9  C.  616,  636   (cited):  30  C.  106,  111    (cited). 

As  to  payment  of  debts  of  estate,  see  2  Chiircli'N  New  I*rol»si«e 
Law  aud  Practioe,  1246,   1256-1272. 

As  to  proceeding's  to  force  an  account,  see  Ki-rr's  Cyc.  C  C. 
P.   §§1628-1630  and  notes. 

As  to  when  final  account  to  be  made,  see  Kerr's  Cyc.  C.  C.  P. 
§  1652  and  note. 
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CHAPTER    XI. 

OF    THE    PARTITION,    DISTRIBUTION,    AND    FINAL   SETTLE- 
MENT   OF    ESTATES. 

Article  L      Partial      Distribution     Prior     to     Final     Settlement, 
§§  1658-1663. 
II.     Distribution  on  Final  Settlement,  §§  16C4-1C70. 

III,  Distribution   and  Partition,  §§  1675-1686. 

IV.  Agents  for  Absent  Interested  Parties.     Discharge  of 

Executor    or   Administrator,    §§  1691-1698. 
V.     Accounts    of    Trustees.      Distribution,    §§1699-17031^. 

ARTICLE    I. 

PARTIAL    DISTRIBUTION    PRIOR    TO    FINAL    SETTLEMENT. 

§  1658.  Payment   of   legacies   upon   giving  bonds. 

§  1659.  Notice   of  application  for  legacies. 

§  1660.  Executor   or  other  person  may   resist  application. 

§  1661.  Decree  prayed  for  to  be  granted,  when. 

§  1662.  Order  for  payment  of  bond,   and  suit  thereon. 

§  1663.  After    one    year    from    Issuance    of   letters    testamentary 
petition  may  be  filed  for  distribution   (repealed). 

§  1658.    PAYMENT  OF  LEGACIES  UPON  GIVING  BONDS. 

At  any  time  after  the  lapse  of  four  months  from  the  issuing  of 
letters  testamentary  or  of  administration,  any  heir,  devisee, 
or  legatee  may  present  his  petition  to  the  court  for  the 
legacy  or  share  of  the  estate  to  which  he  is  entitled,  or  any 
portion  thereof,  to  be  given  to  him  upon  his  giving  bonds,  with 
security,  for  the  payment  of  his  proportion  of  the  debts  of  the 
estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  250  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  §85; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  991, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  504. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 
C"o«le  .section. — 57  C.   447,  459    (cited);   63  C.   106,   107    (applied); 
05  C.   378,  380,  4  P.  379    (construed);   74  C.  311,  312,  15  P.   847,   848 
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(construed  with  §  1659  post);  81  C.  408,  437,  21  P.  976,  977,  22  P. 
742,  1028,  6  I..  r)fl4  (applied):  23  P.  321,  322  (erroneously  cited 
for  S1663):  105  C.  368,  371,  :is  P.  954  (construed  with  S§  1659. 
IGfiO,  1661.  1662,  1663  post);  KIT  ( ;.  587,  594,  40  P.  810  (constru.-d 
with  §§1452,  1453  ante,  §1665  post);  110  C.  556,  561  42  P.  1082 
(referred  to);  115  C.  634,  639,  47  P.  700  (construed);  119  C.  406, 
108,  51  P.  629  (applied);  121  C.  125,  127,  53  P.  429  (construed 
with  §§1659,  1660.  1661,  1662,  1663  post);  121  C.  391.  393.  394, 
53  P.  810  (applied);  122  C.  528,  530,  531,  55  P.  328  (cited);  132 
('.  523,  564,  60  P.  442,  64  P.  1000  (cited);  133  C.  655,  658,  66  P. 
15  (cited);  148  C.  64,  66,  82  P.  671  (rislit  to  apply  for  distribu- 
tion exists  when);  1  C.  A.  10  1.  106,  81  P.  65S  (allowance  of  par- 
tial  distribution). 

I'robute  Act  §250. — 14  C.  108,  112  (cited):  31  C.  595,  618  (con- 
strued  with   §  257   Probate  Act). 

As  to  abatement  between  leg:acies,  see  Kerr's  Cyc.  C.  C. 
§§  1361,   1362  and  notes. 

As  to  abatement  of  legacies,   see   8  A.   S.   720-726. 

As  to  annuities,  see  Kerr's  Cyc.  C.  C.   §  1357   and   note. 

As  to  contribution  among  legatees,  see  ante  §  1564. 

As  to  demonstrative  legacies  defined,  see  8  A.  S.  721,  2  W. 
&  P.   1980. 

As  to  designation  of  legacies,  see  Kerr's  Cyc.  C.  C.  §  1357 
and    note. 

As  to  general  legacies  defined,  see  8  A.  S.  721;  4  W.  &  P. 
3071-3073. 

As  to  identification  of  legatees  by  extrinsic  evidc-iic'c,  see 
50    A.    S.    281. 

As  to  lapsed  legacies  falling  into  residuum,  see  4  8  A.  S. 
197,    198. 

As  to  legacy  from  surety  to  co-surit>-,  and  effect  of  assiy:n- 
inent   of   legacy,  see   22   L.    4  4  4. 

That  legacy  need  not  be  paid  until  court  orders,  see  ante 
§  1646. 

As  to  liability  of  legatees  for  debts  of  testator,  see  Kerr's 
Cyc.  C.  C.  P.  §§1563,  1564,  1650  and  notes;  also  Kerr's  Cyc. 
C.  C.   §  1377  and  note. 

As  to  nature  and  designation  of  legacies,  see  Kerr's  Cyc.  C. 
C.    §  1357    and   note. 

As  to  non-abatement  of  k'gacits  wlu'U  valuable  eonsidei'a- 
tion    paid,   see   8   A.   S.    725. 

As  to  order  for  payment  of  legacies,  see  Kerr's  Cyc.  C.  C. 
P.    §§  1646,    1651    and   notes. 

As  to  partial  disti-ibution,  see  Kerr's  Cyc.  C.  C.  P.  §1661 
and  note;  also  i;  CIiiireirN  Xew  l*r«»l»ji<»'  l,inv  :iiiil  rru«'(i«'«',  12T:i. 
1286-1294. 

As  to  payment  of  legacies  by  exe<-nt<irs.  see  S  .\.  S.  722:  78 
A.    S.    205-207. 
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As  to  payment  of  legacies,  interest  on  legacy,  etc.,  see  9 
T..    244. 

As  to  petition  of  legatee  after  one  year,  see  Kerr's  Cyc.  C. 
C.   P.    §  1663  and   note. 

As  to  presumption   of  payment  of  legacies,  see  18  A.  S.   883. 

As  to  property  resorted  to  for  payment  of  legacies,  see 
Kerr's   Cyc.   C.   C.    §  1360   and   note. 

As  to  residuary  legacies,  defined,  see   8  A.  S.  722. 

As  to  satisfaction  of  legacies,  see  Kerr's  Cyc.  C.  C.  §  1367 
and    note. 

As  to  specific  devises  and  legacies,  see  Kerr's  Cyc.  C.  C. 
S  1363    and    note. 

As  to  specific  legacies  defined,  see  8  A.  S.  720. 

As  to  specific  legacies  for  life  only,  see  Kerr's  Pocket  C.  C. 
§  1365. 

As  to  when  legacies  due,  see  Kerr's  Cyc.  C.  C.  §  1308  and  note. 

As  to  when  legacies  are  vested,  and  when  contingent,  see 
10    A.    S.    471-479. 

§  1659.  NOTICE  OF  APPLICATION  FOR  LEGACIES.  No- 
tice of  the  application  must  be  given  to  the  executor  or 
administrator,  personally,  and  to  all  persons  interested  in 
the  estate,  in  the  same  manner  that  notice  is  required  to  be 
given  of  the  settlement  of  the  account  of  an  executor  or 
administrator. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  251  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  §  86. 

63  C.  106,  107  (applied);  81  C.  408,  437,  21  P.  976,  977,  22 
P.  742,  1028,  fi  L.  594  (applied);  105  C.  368,  371,  38  P.  954  (con- 
strued with  §1658  ante  and  §§1660,  1661,  1662,  1663  post);  110 
C.  556,  561,  42  P.  1082  (applied);  121  C.  125,  127,  53  P.  429  (con- 
strued with  §1658  ante  and  §§1660,  1661,  1662,  1663  post);  148 
C.  64,  66,  82  P.   671   (indispensability  of  bond). 

As  to  notice  of  settlement   of  any  account,   see  ante   §  1633. 

As  to  partial  distribution,  see  2  Cliurcb'.s  Xe>v  Probate  LaTV 
and  Practice,  1273,    1286-1294. 

§  1660.  EXECUTOR  OR  OTHER  PERSON  MAT  RESIST 
APPLICATION.  The  executor  or  administrator,  or  any  per- 
son interested  in  the  estate,  may  appear  at  the  time  named 
and  resist  the  application. 

History:  Enacted  March  11,  1872.  re-enactment  of  §  252  Pro- 
bate Act;  amended  March  23,  1907,  Stats,  and  Amdts.  1907, 
p.   991,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   504. 
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See   Kerr's  Cyc.  C.  C.   P.   for    2   pars,   annotation. 

63  C.  106,  107  (applied);  105  C.  368,  371,  38  P.  954  (construed 
with  5§  1658,  1659  ante  and  §§1661,  1662,  1663  post);  110  C.  556, 
r)61,  562,  42  P.  1082  (applied);  121  C.  125,  127,  53  P.  429  (con- 
.strued  with  §§1658,  1659  ante  and  §§1661,  1662,  1663  post); 
148  C.  64,  66.  82  P.  671  (indispensahility  of  bond);  149  C.  173. 
176,  85  P.  145  (executors  may  resist  application  for  partial 
distribution"). 

As  to  authority  of  executors  and  administrators  to  pay  leg'a- 
cios.   see    78    A.    S.    205-207. 

As  to  partial  distribution,  see  2  Cluirch's  Nev%-  I*r<»lia«o  Law 
and  Practice.   1273.   1286-1294.  . 

As   to   person   interested,    see   ante   §  1635. 


§  1661.    DECREE  PRATED  FOR  TO  BE  GRANTED,  WHEN. 

If,  at  the  hearing,  it  appears  that  the  estate  is  but  little 
indebted,  and  that  the  share  of  the  party  applying  may  be 
allowed  to  him  without  loss  to  the  creditors  of  the  estate, 
the  court  must  make  an  order  in  conformity  with  the  prayer 
of  the  applicant,  requiring: 

1.  [Bond  to  be  executed  by  heir,  etc.]  Each  heir,  legatee, 
or  devisee,  obtaining  such  order,  before  receiving  his  share, 
or  any  portion  thereof,  to  execute  and  deliver  to  the  execu- 
tor or  administrator  a  bond,  in  such  sum  as  may  be  desig- 
nated by  the  court,  or  a  judge  thereof,  with  sureties  to  be 
approved  by  the  judge,  payable  to  the  executor  or  adminis- 
trator, and  conditioned  for  the  payment,  whenever  required, 
of  his  proportion  of  the  debts  due  from  the  estate,  not  exceed- 
ing the  value  or  amount  of  the  legacy  or  portion  of  the 
estate  to  which  he  is  entitled.  Where  the  time  for  filing  or 
presenting  claims  has  expired,  and  all  claims  that  have  been 
allowed  have  been  paid,  or  are  secured  by  mortgage  upon 
real  estate  sufficient  to  pay  them,  and  the  court  is  satisfied 
that  no  injury  can  result  to  the  estate,  the  court  may  dis- 
pense with  the  bond; 

2.  The  executor  or  adiiiiiiistrator  to  delirer  to  the  heir, 
legatee,  or  de\'isee.  the  whole  portion  of  the  estate  to  which 
he  may  be  entitled,  or  only  a  part  thereof,  designating  it. 

[Where  partition  necessary,  how  made.]  If,  in  the  execution 
of  the  order,  a  partition  is  necessary  between  two  or  more 
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of  the  parties  interested,  it  must  be  made  in  the  manner 
hereinafter  prescribed.  The  costs  of  these  proceedings  must 
be  paid  by  the  applicant,  or  if  there  are  more  than  one,  must 
be  apportioned  equally  among  them. 

History:  Enacted  March  11,  1872,  founded  on  §§  253-256  Pro- 
htite  Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  102;  by  Code  Connmission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  230,  act  held  uncon.stitutional,  see  history,  §  5 
ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  992, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   504. 

See  Kerr's  Cyc.  C.  C.  P.   for  13   pars,   annotation. 

CtMle  section.— 58  C.  457,  515  (construed  with  §§1650,  1651 
ante  and  §§1669,  1686,  1691  post);  63  C.  106,  107  (applied):  65 
C.  378,  379,  380,  4  P.  379  (construed);  105  C.  368,  371,  38  P. 
954  (construed  with  §§1658,  1659,  1660  ante  and  §§1662,  1663 
post);  121  C.  125.  127,  53  P.  429  (construed  v/ith  §§1658,  1659, 
1660  ante  and  §§1662,  1663  post);  121  C.  391,  392,  394,  53  P.  810 
(applied);  145  C.  464,  466,  78  P.  960  (construed);  147  C.  253,  255, 
SI  P.  519  (cited);  148  C.  64,  66,  82  P.  671  (referred  to  as  requir- 
ing bond — case  distinguished);  1  C.  A.  104,  106,  81  P.  658,  659 
(cited);  1  C.  A.  104,  106,  81  P.  658  (allowance  of  partial  distribu- 
tion). 

Prohate  Act  §§253,  254. — 14  C.  108,  112  (cited);  20  C.  620,  628 
(cited). 

As  to  partial  distribution,  see  2  Cliurch's  IVew  Probate  LaTr 
and  Practice,  1273,    1286-1294. 

As  to  partition  of  any  property  assigned  by  decree  of  dis- 
tribution,  see   Kerr's  Cyc.   C.   C.   P.   §  1675   et  seq.   and   notes. 

As  to  paj-ment  of  taxes  before  any  decree  of  distribution, 
see   Kerr's   Cyc.   C.   C.   P.    §  1669   and   note. 

As  to  recording  of  order  of  distribution,  see  Kerr's  Cyc.  C. 
C.   P.    §  1684  and  note. 

§  1662.  ORDER  FOR  PAYMENT  OF  BOND,  AND  SUIT 
THEREON.  "When  any  bond  has  been  executed  and  delivered, 
under  the  provisions  of  the  preceding  section,  and  it  is  neces- 
sary for  the  settlement  of  the  estate  to  require  the  payment 
of  any  part  of  the  money  thereby  secured,  the  executor  or 
administrator  must  petition  the  court  for  an  order  requiring 
the  payment,  and  have  a  citation  issued  and  served  on  the 
party  bound,  requiring  him  to  appear  and  show  cause  why  the 
order  should  not  be  made.    At  tJie  hearing,  the  court,  if  satis- 
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fied  of  the  necessity  of  such  payment,  must  make  an  order 
accordingly,  designating  the  amount  and  giving  a  time  within 
which  it  must  be  paid.  If  the  money  is  not  paid  within  the 
time  allowed,  an  action  may  be  maintained  by  the  executor 
or  administrator  on  the  bond. 

HLstory:  Enacted  March  11,  1872,  re-enactment  of  S  2.'>7  Pro- 
bate Act. 

Corte  section. — 105  C.  368.  371.  38  P.  9.''.4  f  construed  with 
§§1658,  1659,  1660,  1661  ante  and  §1663  post);  121  C.  125.  127. 
53  P.  429  (construed  with  §§1658,  1659,  1660,  1661  ante,  and 
i  1663    post). 

Probate   Act   §257. — 31    C.   595,    618.   619    (cited   in   con.   op.). 

As  to  partial  distribution,  see  '2  Church's  Xew  Probate  \.a\y 
and   Practice,   1273,   1286-1294. 

§  1663.  AFTER  0>E  YEAR  FROM  ISSUANCE  OF  LET- 
TERS TESTAMENTARY  PETITION  MAY  BE  FILED  FOR 
DISTRIBUTION  [repealed]. 

History:  Enacted  March  8,  1889,  Stats,  and  Amdts.  1889, 
p.  92;  repealed  by  Code  Commission.  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  230,  act  held  unconstitutional,  see  history, 
§  5  ante;  repealed  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  992, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.   504. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

83  C.  49,  50  (cited),  23  P.  321  (erroneously  cited  as  §1658); 
105  C.  368,  371,  38  P.  954  (construed  with  §§1658.  1659.  1660. 
1661.  1662);  109  C.  417,  423,  42  P.  139  (cited — speedy  close  of 
administration):  115  C.  635,  639.  47  P.  700  (applied);  121  C.  125. 
127,  131,  53  P.  429  (construed  witli  §§1658,  1659.  1660,  1661.  1662 
ante);  121  C.  391,  392.  394,  53  P.  810  (applied);  126  C.  248,  251, 
252  (erroneously  cited  for  §1633).  58  P.  549  (correct  citation); 
65  P.  965,  967  (referred  to);  138  C.  355.  361,  70  P.  1076  (con- 
strued with  §1664);  71  P.  437  (heir  and  bis  executri.x  are  en- 
titled to  participate  in  proceedings  for  distribution);  147  C. 
253.  81  P.  519  (applied);  148  C.  64.  66,  82  P.  671  (right  to  apply 
for  distribution);  148  C.  184,  187,  82  P.  755  (referred  to):  1  C. 
A.  30,  32,  34.  81  P.  679,  680  (construed):  2  C.  A.  470.  475.  84  P. 
317  (rights  and  powers  of  testamentary  trustee):  4  C.  A.  162. 
165.    87    P.    417    (construed). 

As  to  partial  distribution,  see  2  Cimri'ir.H  >'e>v  Prolmtc  I.a^v 
and   Practice,   1273,    1286-1294. 
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ARTICLE    II. 

DISTRIBUTION     ON    FINAL     SETTLEMENT. 

S  KKM.  Heirs    to   file   petition. 

§  IGfif).  Distribution   of   estate,   liow  made  and   to   whom. 

S166(j.  What   tlie  decree  must  contain,   and  is   final. 

§  1667.  Distribution  when   decedent  not  a  resident  of  tlie  state. 

S  1668.  Decree  to   be  made  only  after  notice. 

§  1669.  Distribution   of   estate   not   to    be   made   until    taxes   are 

paid. 

§  1670.  Continuation   of  administration. 

§  1664.  HEIES  TO  FILE  PETITION.  In  all  estates  now 
being  administered,  or  that  may  hereafter  be  administered, 
any  -person  claiming  to  be  heir  to  the  deceased,  or  entitled  to 
distribution  in  whole  or  in  any  part  of  such  estate,  may,  at 
any  time  after  the  expiration  of  one  year  from  the  issuing 
of  letters  testamentary  or  of  administration  upon  such  estate, 
file  a  petition  in  the  matter  of  such  estate,  praying  the  court 
to  ascertain  and  declare  the  rights  of  all  persons  to  said 
estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made. 

[Court  to  make  order  directing  notice.]  Upon  the  filing  of 
such  petition,  the  court  shall  make  an  order  directing  ser- 
vice of  notice  to  all  persons  interested  in  said  estate  to  appear 
and  show  cause,  on  a  day  to  be  therein  named,  not  less  than 
sixty  days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name 
of  the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  have  appeared 
claiming  any  interest  in  said  estate  in  the  course  of  the  admin- 
istration of  the  same,  up  to  the  time  of  the  making  of  said 
order,  and  such  other  persons  as  the  court  may  direct,  and 
also  a 

Description  of  the  real  estate  whereof  said  deceased  died 
seized  or  possessed,  so  far  as  known,  described  with  certainty 
to  a  common  intent,  and  requiring  all  said  persons  and  all 
persons  named  or  not  named  having  or  claiming  any  interest 
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in  the  estate  of  said  deceased,  at  the  time  and  place  in  said 
order  specified,  to  appear  and  exhibit,  as  hereinafter  pro- 
vided, their  respective  claims  of  heirship,  ownership,  or  inter- 
est in  said  estate,  to  said  court,  which  notice  shall  be  served 
in  the  same  manner  as  a  summons  in  a  civil  action,  upon 
proof  of  which  service,  by  affidavit  or  otherwise,  to  the  sat- 
isfaction of  the  court,  the  court  shall  thereupon  acquire  juris- 
diction to  ascertain  and  determine  the  heirship,  ownership, 
and  interest  of  all  parties  in  and  to  the  property  of  said 
deceased,  and  such  determination  shall  be  final  and  conclu- 
sive in  the  administration  of  said  estate,  and  the  title  and 
ownership  of  said  property. 

[Decree  of  service — Appearance.]  The  court  shall  enter  an 
order  or  decree  establishing  proof  of  the  service  of  such  notice. 
All  persons  appearing  within  the  time  limited,  as  aforesaid, 
shall  file  their  written  appearance  in  person  or  through  their 
authorized  attorney,  such  attorney  filing  at  the  same  time 
written  evidence  of  his  authority  to  so  appear,  entry  of  which 
appearance  shall  be  made  in  the  minutes  of  the  court  and 
in  the  register  of  proceedings  of  said  estate.  And  the  court 
shall,  after  the  expiration  of  the  time  limited  for  appearing 
as  aforesaid,  enter  an  order  adjudging  the  default  of  all  per- 
sons for  not  appearing  as  aforesaid,  who  shall  not  have 
appeared  as  aforesaid. 

[Complaint  setting  forth  heirship.]  At  any  time  within 
twenty  days  after  the  date  of  the  order  or  decree  of  the  court 
establishing  proof  of  the  service  of  such  notice,  any  of  such 
persons  so  appearing  may  file  his  complaint  in  the  matter 
of  the  estate,  setting  forth  the  facts  constituting  his  claim  of 
heirship,  ownership,  or  interest  in  said  estate,  with  such 
reasonable  particularity  as  the  court  may  require,  and  serve 
a  copy  of  the  same  upon  each  of  the  parties  or  attorneys  who 
shall  have  entered  their  written  appearance  as  aforesaid,  if 
such  parties  or  such  attorneys  reside  within  the  county;  and 
in  case  any  of  them  do  not  reside  within  the  county,  then 
service  of  such  copy  of  said  complaint  shall  be  made  upon 
the  clerk  of  said  court  for  them,  and  the  clerk  shall  forth- 
with mail  the  same  to  the  address  of  such  party  or  attorney 
as  may  have  left  with  said  clerk  his  post-office  address. 
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[Time  to  plead  to  complaiut  of  heirship.]  Such  parties  are 
allowed  twenty  days  after  the  service  of  the  complaint,  as 
aforesaid,  within  which  to  plead  thereto,  and  thereafter  such 
proceedings  shall  be  had  upon  such  complaint  as  in  this 
code  provided  in  case  of  an  ordinary  civil  action;  and  the 
issues  of  law  and  of  fact  arising  in  the  proceeding  shall  be 
disposed  of  in  like  manner  as  issues  of  law  and  fact  are 
herein  provided  to  be  disposed  of  in  civil  actions,  with  a  like 
right  to  a  motion  for  a  new  trial  and  appeal  to  the  supreme 
court;  and  the  provisions  in  this  code  contained  regulating 
the  mode  of  procedure  for  the  trial  of  civil  actions,  the 
motion  for  a  new  trial  of  civil  actions,  statements  on  motion 
for  a  new  trial,  bills  of  exception,  and  statements  on  appeal, 
as  also  in  regard  to  undertakings  on  appeal,  and  the  mode 
of  taking  and  perfecting  appeals,  and  the  time  within  which 
such  appeals  shall  be  taken,  shall  be  applicable  thereto;  pro- 
vided, however,  that  all 

Appeals  herein  must  be  taken  within  sixty  days  from  the 
date  of  the  entry  of  the  judgment  or  of  the  order  com- 
plained of. 

[Plaintiff,  party  filing  complaint.]  The  party  filing  the  peti- 
tion as  aforesaid,  if  he  file  a  complaint,  and  if  not,  the  party 
first  filing  such  complaint,  shall,  in  all  subsequent  proceed- 
ings, be  treated  as  the  plaintiff  therein,  and  all  other  par- 
ties so  appearing  shall  be  treated  as  the  defendants  in  said 
proceedings,  and  all  such  defendants  shall  set  forth  in  their 
respective  answers  the  facts  constituting  their  claim  of  heir- 
ship, ownership,  or  interest  in  said  estate,  with  such  particu- 
larity as  the  court  may  require,  and  serve  a  copy  thereof  on 
the  plaintiff.  Evidence  in  support  of  all  issues  may  be  taken 
orally  or  by  deposition,  in  the  same  manner  as  provided  in 
civil  actions. 

Notice  of  the  taking  of  such  depositions  shall  be  served  only 
upon  the  parties  or  the  attorneys  of  the  parties  so  appearing 
in  said  proceeding.  The  court  shall  enter  a  default  of  all 
persons  failing  to  appear,  or  plead,  or  prosecute,  or  defend 
their  rights,  as  aforesaid;  and  upon  the  trial  of  the  issues 
arising  upon  the  pleadings  in  such  proceeding,  the  court  shall 
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determine  the  heirship  to  said  deceased,  the  ownership  of 
his  estate,  and  the  interest  of  each  respective  claimant  thereto 
or  therein,  and  persons  entitled  to  distribution  thereof,  and 
the  final  determination  of  the  court  thereupon  shall  be  final 
and  conclusive  in  the  distribution  of  said  estate,  and  in 
regard  to  the  title  to  all  the  projierty  of  the  estate  of  said 
deceased.  The  cost  of  the  proceedings  under  this  section  shall 
be  apportioned  in  the  discretion  of  the  court. 

[Attorney  for  niiuor.]  In  any  proceeding  under  this  sec- 
tion, the  court  may  appoint  an  attorney  for  any  minor  men- 
tioned in  said  proceedings  not  having  a  guardian.  Nothing 
in  this  section  contained  shall  be  construed  to  exclude  the 
right  upon  final  distribution  of  any  estate  to  contest  the 
question  of  heirship,  title,  or  interest  in  the  estate  so  dis- 
tributed, where  the  same  shall  not  have  been  determined 
under  the  provisions  of  this  section;  but  where  such  questions 
shall  have  been  litigated,  under  the  provisions  of  this  sec- 
tion, the  determination  thereof  as  herein  provided  shall  be 
conclusive  in  the  distribution  of  said  estate. 

IIiN<ory:  Enacted  March  IS.  ISS,"),  Stats,  and  Arndts.  1884-.^, 
p.    208. 

Soe  Korr's  Cyc.  C.  C.  P.  for  4"  pars,  annotation. 

73  C.  281,  382,  14  P.  840  (construed);  73  C.  295.  296,  297,  14 
P.  872,  873  (construed):  78  C.  109,  110,  111,  112,  113,  20  P.  367. 
368.  369  (construed):  21  P.  532,  533  (applied — what  decree  Is 
a  nullity — for  decision  In  bank,  see  22  P.  908):  SI  C.  408.  415. 
438.  439,  21  P.  976,  97S,  22  P.  742,  743,  1028,  6  K  594  (con- 
strued with  S  1386  C.  C.);'81  C.  571,  572,  22  P.  908  (construed): 
88  C.  374.  378.  379.  381,  26  P.  206.  207.  20S  (construed):  89  C. 
31.  32.  26  P.  617  (referred  to);  93  C.  459,  460,  461.  462,  463.  464. 
29  P.  36.  37  (construed);  96  C.  113.  114,  30  P.  1104  (appeal  not 
taken  in  time  cannot  be  considered);  96  C.  532,  557,  31  V.  915, 
19  T>.  40  (applied):  102  C.  254.  256,  258,  259,  262,  36  P.  522  (con- 
strued); 108  C.  124,  125,  41  P.  33  (construed);  110  C.  226.  227,  228, 
42  P.  641  (construed);  110  C.  231,  232,  233.  234,  42  P.  643  (con- 
clusiveness of  decree);  1 1 2  C.  689,  692,  693.  45  P.  6  (construed); 
115  C.  635.  041.  47  P.  700  (referred  to);  118  C.  660.  063.  5(1  P.  76S 
(construed  with  Si103G  ante);  121  C.  55.  72,  53  P.  421  (construed); 
122  C.  162,  164,  06  P.  175,  170.  54  P.  736  (construed):  122  <'.  5i'S. 
530.  531.  532.  55  P.  328  (cited);  123  C.  166.  168.  55  V.  S96  (re- 
ferred  to);    124   C.    154,   155,    56    P.    896    (referred   to);    127    O.    496, 
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497,  505.  506,  59  P.  950  (construed);  129  C.  172,  176,  61  P.  920 
(construed);  133  C.  489,  492,  493,  494,  495,  65  P.  1044,  1045 
(construed);  135  C.  674,  677,  68  P.  112  (construed);  137  C.  298. 
299,  92  A.  S.  175,  70  P.  91  (applied — action  by  those  claiming 
to  be  illeg-itimate  children  adopted  as  such);  137  C.  474,  478, 
70  P.  455  (referred  to);  139  C.  298,  299,  96  A.  S.  115,  73  P.  196 
(applied);  138  C.  355,  361,  70  P.  1076  (construed  with  §1663 
ante);  71  P.  437  (heir  and  his  executrix  are  entitled  to  par- 
ticipate in  proceedings  for  distribution);  141  C.  33,  34,  40,  74 
P.  436  (construed);  141  C.  351,  352,  353,  74  P.  1034  (construed); 
143  C.  487,  489,  490,  491,  492,  77  P.  402  (construed);  147  C.  82, 
83,  81  P.  281  (proceeding  by  guardian  of  minor);  147  C.  95, 
97,  81  P.  315  (proceeding  to  determine  heirship— construction 
of  will);  149  C.  712,  714,  87  P.  573  (proceeding  to  determine  heir- 
ship— construction  of  will);  150  C.  289,  307,  314,  88  P.  356,  S 
L.  N.  S.  692  (what  is  a  proceeding  in  rem);  150  C.  477,  483,  89 
P.  317  (judicial  construction  of  will,  how  obtained);  150  C.  604, 
89  P.  345  (proceeding  to  determine  heirship — construction  of 
will);  150  C.  682,  683,  89  P.  833  (proceeding  to  determine  heir- 
ship— construction  of  §§1386,  1387,  1388  C.  C);  2  C.  A.  470, 
475,  84  P.  317  (rights  and  powers  of  testamentary  trustee);  4 
C.  A.  593,  594,  88  P.  646  (proceeding  to  ascertain  rights  in 
estate  and  for  distribution — construction  of  will). 

As  to  establishment  of  heirship,  rights  and  liabilities  of 
heirs,  and  distribution,  see  ti  Church's  IVetv  Probate  Law  ami 
Practice,   1295,   1319-1383. 

As  to  payment  of  taxes  for  any  distribution,  see  Kerr"s  Cyc. 
C.   C.   P.    §  1669   and   note. 

As  to  succession  of  estates,  see  Kerr's  Cyc.  C.  C.  §§  1383  et 
seq.    and    notes. 

Distribution  cannot  be  made  till  after  taxes  are  paid. — See 
Kerr's  Cyc.  C.  C.  P.  §  1669  and  note:  Kerr's  Cyc.  Pol.  C.  §  3752 
and    note. 

§1665.  DISTRIBUTION  OF  ESTATE,  HOW  MADE  AND 
TO  WHOM.  Upou  the  final  settlement  of  the  accounts  of  the 
executor  or  administrator,  or  at  any  subsequent  time,  upon 
the  application  of  the  executor  or  administrator,  or  of  any 
heir,  legatee,  or  devisee,  the  court  must  proceed  to  distribute 
the  residue  of  the  estate  in  the  hands  of  the  executor  or  admin- 
istrator, if  any,  among  the  persons  who  by  law  are  entitled 
thereto;  and  if  the  decedent  has  left  a  surviving  child,  or  the 
issue  of  a  deceased  child,  and  any  of  them,  before  the  close 
of  the  administration,  have  died  while  under  age  and  not 
having   been    married,   no    administration    on    such    deceased 
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child's  estate  is  necessary,  but  all  the  estate  which  such 
deceased  child  was  entitled  to  by  inheritance  must,  without 
administration,  be  distributed  as  provided  in  the  Civil  Code. 
A  statement  of  any  receipts  and  disbursements  of  the  executor 
or  administrator,  since  the  rendition  of  his  final  account,  must 
be  reported  and  filed  at  the  time  of  making  such  distribution; 
and  a  settlement  thereof,  together  with  an  estimate  of  the 
expenses  of  closing  the  estate,  must  be  made  by  the  court,  and 
included  in  the  order  or  decree,  or  the  court  or  judge  may 
order  notice  of  the  settlement  of  such  supplementary  account, 
and  refer  the  same  as  in  other  cases  of  the  settlement  of 
accounts. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  258  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §  87;  March 
20,  1866,  Stats.  1865-6,  p.  329,  §  2;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  230,  act  held 
unconstitutional,  see  liistory,  §  5  ante;  amended  March  23,  1907, 
Stats,  and  Amdts.  1907,  p.  992,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   505. 

See  Kerr's  Cyc.   C.  C.   P.   for  43   pars,  annotation. 

Code  scftiou.— 51  C.  568,  569  (construed):  52  C.  94,  96  (con- 
strued): 54  C.  207,  210  (cited):  57  C.  421.  423  (construed):  57 
C.  447,  459  (cited);  58  C.  Ill,  114  (applied);  58  C.  457,  512,  515. 
518  (construed);  63  C.  520,  523  (cited);  74  C.  512,  515,  16  P. 
307,  309  (applied):  88  C.  374,  379,  26  P.  206  (construed  witli 
§1664  ante):  93  C.  459,  463,  29  P.  36,  37  (cited):  107  C.  587, 
594,  40  P.  810  (cited);  116  C.  359,  361,  48  P.  323  (construed);  119  C. 
552,  557,  51  P.  681  (construed  with  §1666  post);  120  C.  140,  142. 
52  P.  148  (cited);  122  C.  528,  530,  55  P.  328  (cited— final  settle- 
ment and  distribution):  129  C.  172,  175,  61  P.  920  (construed): 
65  P.  965,  9C7  (referred  to):  136  C.  416,  419,  69  P.  87  (cited): 
137  C.  354,  356,  70  P.  459  (applied);  141  C.  366,  371,  74  P.  993 
(construed  with  §§  1666,  1678  post);  143  C.  194,  197.  202,  204,  76  P. 
968  (construed  with  §1666  post);  1  C.  A.  104,  106,  81  P.  658. 
659  (construed);  3  C.  A.  743,  748,  86  P.  1108  (merger  of  will  in 
decree  of  distriljution,  conclusiveness):  128  U.  S.  53,  77  32  L. 
ed.    415,   419    (cited). 

Probate  Act   §258. — 20   C.   620,   621,    628    (cited). 

As  to  citation,  title,  contents  and  direction  thereof,  si.'e  Kerr's 
Cyc.    C.    C.    P.    §§  1707-1711    and    notes. 

As  to  community  property,  and  wluit  is,  see  Kerr's  (^yc.  ('.  C. 
J  164    and    note. 

As  to  days  of  settlement  of  aci-ount  and  nutiee  therenf,  see 
ante    §  1633. 
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As  to  distribution  of  coininuiiit.N'  jjrojx-ity  on  duatli  of  eitiier 
spouse,   see  Kerr's  Cyc.  C.  C.   §§  1401,   1402  and  notes. 

As  to  disposition  of  personal  property  unclaimed  for  a  year, 
see  post  §  1693. 

As   to  distribution   of  property   of  absentee,  see  post  §  1693. 

As  to  no  distribution  until  taxes  paid,  see  Kerr's  Cyc.  C  C. 
P.   §1669  and  note;  and  Kerr's  Cyc.   Pol.  C.   §3752   and  note. 

As  to  establishment  of  heirship,  rights  and  liabilities  of  heirs, 
and  distribution,  see  :i  <'lnir«'ir.s  \v\v  I*roha«e  IjUm-  and  I'rao- 
tice,   1295,   1319-1383. 

As  to  notice  of  settleiiicnl  ui'  aiH-dunt,  see  Kerr's  Cyc.  C.  C. 
P.    §  1663    and    note. 

As  to  separate  property  of  luisliand,  see  Kerr's  Cyc.  C  C. 
§  163    and    note. 

As  to  separate  pi-operty  of  wife,  see  Kerr's  Cyc.  C.  C.  §  162 
and  note. 

As  to  succession  of  estates,  see  Kerr's  Cyc.  C.  C.  §  13S3  and 
note. 

As  to  successor  to  property  of  decedent  liable  for  his  obliga- 
tions,  see  Kerr's   Pooket   C.  C.   §  1408. 

§  1666.  WHAT  THE  DECREE  MUST  CONTAIN,  AlfD  IS 
FINAL.  In  the  order  or  decree,  the  court  must  name  the 
persons  and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  such  persons  may  demand,  sue  for,  and  recover 
their  respective  shares  from  the  executor  or  administrator,  or 
any  person  having  the  same  in  possession.  Suob  order  or 
decree  is  conclusive  as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set  aside,  or  modified  on 
appeal. 

History:  Enacted  March  11,  1872,  founded  on  §  259  Probate 
Act  as  amended  April   2,   1866,   Stats.   1865-6,  p.   767,   §  10. 

See  Kerr's  Cyc.  C.  C.   P.   for  39  pars,  annotation. 

Co«le  section. — 54  C.  6,  23  (construed);  54  C.  302,  305  (con- 
strued); 63  C.  454,  457  (construed);  64  C.  330,  332,  30  P.  980. 
981  (cited);  74  C.  512,  515,  16  P.  307,  309  (applied);  74  C.  523, 
525,  526,  16  P.  315,  316,  317  (construed):  20  P.  414  (conclusive- 
ness of  order  or  decree  of  final  distribution);  82  C.  68,  71,  22 
P.  1081,  1082  (construed);  100  C.  404,  407,  34  P.  869  (applied); 
102  C.  6,  10,  41  A.  S.  135,  36  P.  360  (construed);  102  C.  537,  542, 
36  P.  864  (construed  with  §1676  post);  112  C.  387,  400,  44  P. 
734  (referred  to);  116  C.  359,  362,  48  P.  323  (construed);  119 
C.  139,  147,  151,  51  P.  38,  39  (construed  with  §1908  post);  119 
C.  552,  557,  63  A.  S.  145,  51  P.   681    (construed  with   §1665  ante); 
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119  C.  508,  r.TO,  51  p.  951  (construod) ;  121  C.  438,  444,  41  L.  544, 
53  P.  946  (citod);  122  C.  76,  77,  54  P.  386  (construed);  122  C. 
ni,  113,  54  P.  535  (construed);  122  C.  483,  484,  55  P.  144  (ap- 
plied); 131  C.  73,  76,  63  P.  158  (construed):  137  C.  350,  356,  357, 
358,  70  P.  459  (construed);  141  C.  366,  371.  74  P.  993  (construed 
with  §  1665  ante);  143  C.  194,  202,  204,  76  P.  968  (construed  with 
§1665  ante);  144  C.  314,  320,  77  P.  942  (construed);  144  C.  .463, 
464,  77  P.  988  (construed);  144  C.  665,  669,  79  P.  383  (cited): 
150  C.  477,  484,  485,  486,  89  P.  317  (construed — this  section  does 
not  prevent  review  of  decree  of  distribution  by  suit  in  eciuily  in 
a  proper  case);  152  C.  338,  340,  92  P.  864  (authorizes  action  fur 
i-ecovery  of  distributive  share — individual  action  against  execu- 
tor): 3  C  A.  95,  97,  84  1'.  440  (construed);  3  O.  A.  741,  748,  SO 
P.  IIOS  (Miergt^r  of  will  in  decrt-e  of  distril)Ution,  (.oiielusive- 
ness);    12S    IT.   S.    53,    77,   ;i2    L.    ed.    415,   419    (cited). 

Probate  Act  §  a5«. — 20  C.  620,   628    (cited). 

As  to  canons  of  descent  by  common  law,  see  12  A.  S.   92,   93. 

As  to  conflict  of  laws  as  affecting-  suc'cession,  see  12  A.  S. 
95,    96. 

As  to  descent  of  estate  of  decedent  dying  without  issiir  but 
leaving   kindred,   see    12    A.    S.    88. 

As  to  descent  of  real  estate  of  lnisl):ind  h-aving  wife  and 
children,    see    12    A.    S.    87,    88. 

As  to  descent  of  real  estate  of  wife  leaving  husband  and 
rhildren,    see   12    A.   S.    85,   86. 

As  to  discovery  of  projierly  after  seltleinent  of  estate,  see 
post    §  1098. 

As  to  distribution  of  eoiiiniou  proixity  on  deatli  of  Inisband, 
see   Kerr's   Cyc.   C.   C.   §  1402   and   note. 

As  to  distribution  of  conunon  properly  (in  death  of  wife, 
see   Kerr's  Cyc.  C.  C.   §1401    and  note. 

As  to  escheat  of  projxi't.v  to  slate,  see  Kei-r's  t^yc.  C.  C 
§§1405-1407  and  notes. 

As  to  establislunent  of  heirshi]).  i-ights  and  liabililies  of 
lieirs,  and  dislribulion,  set'  ti  Clmroli's  Xe^iv  Prohjite  l<ii\v  ami 
I'raotice,   1295,   1319-1383. 

As  to  forfeiture  of  rights  of  succession  1)\-  husliand  or  wife, 
see    12    A.    S.    91,    92. 

As    to    heir,    definition    of,    si-e    12    A.   S.    82. 

As  to  liusband  and  wife  succ-eeding  to  each  other's  estate, 
see    12   A.   S.    82-92. 

As  to  husband's  inlel'est  in  estate  of  deceased  wife,  see  12 
A.    S.    83,    84. 

As  to  husband's  succi'ssi(jn  as  affi'cled  by  statute  eoneefniiig 
separate  estate  of   wife,  see   12  A.   S.   84. 

As  to  kindred   of  tlie  half-blood,  see   12  A.  S.   110.    ill. 

As  to  law  of  domicile  controlling  di'scent  of  iii-rsona  liy,  see 
12    A.    S.    90. 
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As  to  law  of  .silu.<5  controlling  descent  of  realty,  see  12  A.  S. 
96;    85    A.    S.    557. 

As  to  liability  of  beneficiaries  for  testator's  oblig-ations.  see 
Kerr's  Cyc.  C.  C.   §  1377  and  note. 

As  to  next  of  kin,  who  are,  see  12  A.  S.  107,  209. 

As  to  payment  of  taxes  before  distribution,  see  Kerr's  Cyc. 
C.   C.    P.    §  1669    and   note. 

As  to  recording  of  decrees,  see  i^ost  §  1719. 

As  to  relatives  of  the  half-blood  where  Inheritance  came  by 
descent,  devise,  or  gift,  see  Kerr's  Cyc.  C.  C.   §  1394  and  note. 

As  to  right  of  aliens  to  transmit  or  receive  inlieritance,  see 
12   A.   S.   93,   95. 

As  to  right  of  representation,  see   12  A.  S.   111-130. 

As  to  seizin  of  ancestor  essential  to  succession,  see  12  A. 
S.    95. 

As  to  subsequent  letters,  issuing  on  discovery  of  estate,  see 
post    §  1698. 

As  to  succession  if  wife  is  surviving  and  there  is  no  issue, 
see   12   A.   S.   88,   89. 

As   to  succession   of  adopted   children,   see   12  A.   S.   100,   101. 

As  to  succession  of  brothers  and  sisters,  see  12  A.  S.   105. 

As  to  succession  of  cliildren  and  children's  children,  see  12 
A.  S.  96-104. 

As  to  succession  of  children  omitted  from  will,  see  12  A.  S. 
97-99. 

As  to  succession  of  husband  or  wife  by  second  marriage, 
see  12  A.  S.   90,  91. 

As  to   succession   of  illegitimate  children,  see   12  A.  S.   100-103. 

As  to  succession  of  kindred  other  tlian  minors,  see  12  A.  S. 
109-113. 

As  to  succession  of  minors  dying  and  without  issue,  see 
12  A.  S.   103,   104. 

As  to  succession   of  parents  of  decedent,   see   12  A.   S.   104,   105. 

As  to  succession  of  posthumoiis  children,  see  Kerr's  Cyc.  C. 
C.    §  29    and    note;    also    12    A.    S.    99,    100. 

As  to  succession  per  stirpes  and  per  capita,  see  12  A.  S.  96, 
112,    113. 

As  to  succession  to  and  distribution  of  property  of  deceased 
person,  see  Kerr's  Cyc.  C.  C.   §  1386  and  note. 

As  to  succession  to  intestate's  estate,  see  12  A.  S.  81,   213. 

As  to  succession  where  decedent  leaves  no  apparent  husband, 
wife,  child,  brother,  nor  sister,  nor  the  descendants  of  any,  see 
12    A.    S.    105,    107. 

As  to  succession  where  husl^and  or  wife  survive  but  no  kin- 
dred,   see    12   A.   S.    89,    90. 

As  to  successor  lialile  for  decedent's  obligations,  see  Kerr's 
Cyc.    C.    C.    P.    §  1408    ante. 

1214 


ch.XI,art.II.]  DECEDENT    NON-UIOSIDENT.  S  VUu 

As  to  whetlier  heir  apparent  has  vestt'd  right  in  estate,  sue 
12   A.    S.    93. 

As   to   wlio   entitled   to   share  as   cliildren    to   decedent,    see    12 

A.    S.    97,    204. 

§  1667.  DISTRIBUTION  WHEN  DECEDENT  NOT  A  RESI- 
DENT OF  STATE.  Upon  application  for  distribution,  after 
final  settlement  of  the  accounts  of  administration,  if  the 
decedent  was  a  non-resident  of  this  state,  leaving  a  will  which 
has  been  duly  proved  or  allowed  in  the  state  of  his  residence, 
and  an  authenticated  copy  thereof  has  been  admitted  to  pro- 
bate in  this  state,  and  it  is  necessary,  in  order  that  the 
estate,  or  any  part  thereof,  may  be  distributed  according  to 
the  will,  that  the  estate  in  this  state  should  be  delivered  to 
the  executor  or  administrator  in  the  state,  or  place  of  his 
residence,  the  court  may  order  such  delivery  to  be  made, 
and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like 
delivery  of  the  proceeds.  The  dolivery,  in  accordance  with 
the  order  of  the  court,  is  a  full  discharge  of  the  executor  or 
administrator  with  the  will  annexed,  in  this  state,  in  relation 
to  all  property  embraced  in  such  order,  which,  unless  reversed 
on  appeal,  binds  and  concludes  all  parties  in  interest.  Sales 
of  real  estate,  ordered  by  virtue  of  this  section,  must  be  made 
in  the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §2.59  Probate 
Act  as  amended  April  2,  1866,  Stats.  1865-6,  p.  767,  §  10;  amended 
April   16,    1880,   Code   Amdts.    1880    (C.   C.   P.   pt.),  p.   102. 

See   Kerr's  Cyc.  C.   C.  P.  for  9  pars,  annotation. 

Corte  Kcotlon. — 63  C.  454,  456,  457  (construed);  66  C.  432.  43.'>. 
6  P.  7  (construed):  70  C.  403,  407,  59  A.  R.  423,  11  P.  833.  831 
(cited):  81  C.  507,  521,  22  P.  883  (referred  to);  86  C.  552,  5.=.3. 
21   A.  S.   61,   25   P.    67    (cited). 

Probate    Act   ?  2r,». — 20  C.   621,   628    (cited). 

As  to  no  dist  rilmtion  made  until  taxes  on  jiersonal  properly 
.nre  paid,   see  Kerr'.s  Cyc.  C.  C.   P.   §  1669  and   note. 

As  to  est.ablishrnent  of  heli-shi)>.  rif?)its  ami  liaMlities  of 
lieirs,  and  di.«;tiMl)iition,  see  U  <'hiir<>li'N  Now  I'roluilo  I.inv  niiil 
rrnotioo,  1295.   1319-1383. 

As  to  the  manner  of  cotnmencin.ir  proceodiners  relative  to 
escheated  estates,  sec  Kerr's  Cyc.  C  C  P.  §12(!7  et  se<|.  and 
notes. 
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As  to  payment  of  taxes  before  (listrilnitioii,  see  Kerr's  Cyc. 
Pol.   C.   §  3752  and  note. 

As  to  sales  of  real  estate  of  decedents,  see  Kerr's  Cyc.  C.  C. 
P.   §§  1536  et  seq.   and   notes. 

§  1668.     DECREE   TO   BE  MADE   ONLY   AFTER   NOTICE. 

The  order  or  decree  may  be  made  on  the  petition  of  the 
executor  or  administrator,  or  of  any  person  interested  in  the 
estate.  When  such  petition  is  filed  the  clerk  of  the  court  umst 
set  the  petition  for  hearing  by  the  court,  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  time  appointed 
for  the  hearing  of  the  petition.  If,  upon  the  hearing  of  the 
petition,  the  court,  or  a  judge  thereof,  deems  the  notice  in- 
sufficient from  any  cause,  he  may  order  such  further  notice 
to  be  given  as  may  seem  to  him  proper.  At  the  time  fixed 
for  the  hearing,  or  to  which  the  hearing  may  be  postponed, 
any  person  interested  in  the  estate  may  appear  and  contest 
the  petition  by  filing  written  objections  thereto.  If  the  par- 
tition is  applied  for,  as  provided  in  this  chapter,  the  decree 
of  distribution  does  not  devest  the  court  of  jurisdiction  to 
order  partition,  unless  the  estate  is  finally  closed. 

History:  Enacted  March  11.  1872,  founded  on  §  260  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §  88;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  373;  March  3,  1893,  Stats, 
and  Amdts.  1893,  p.  71;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  231,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  993,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  505. 

See    Kerr's   Cyc.   C.   C.    P.   for   3    pars,   annotation. 

5S  C.  457,  515  (cited):  128  U.  S.  53,  77,  32  1j.  ed.  115,  419. 
9    Sup.   Ct.   R.    30    (cited). 

As  to  establishment  of  heirship,  rig-hts  and  liabilities  of 
lieirs,  and  distribution,  see  2  Cluiroli's  Xew  Probsifc  Law  and 
Practice,  1295,   1319-1383. 

§  1669.  DISTRIBUTION  OF  ESTATE  NOT  TO  BE  MADE 
UNTIL  TAXES  ARE  PAID.  Before  any  decree  of  distribution 
of  an  estate  is  made,  the  court  must  be  satisfied,  by  the  oath 
of  the  executor  or  administrator,  or  otherwise,  that  all  state, 
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county  and  municipal  taxes,  legally  levied  upon  property  of 
the  estate,  and  any  inheritance  tax  which  is  due  and  payable 
have  been  fully  paid. 

History:  Enacted  March  11,  1872,  founded  on  §  260  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §  88;  see  Stats. 
186.5-6,  p.  521;  amended  Api'il  16,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p,  102;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  231,  act  held  unconstitutional,  see  history, 
§  5   ante;   March    7,  1905,  Stats,  and  Amdts.    1905,   p.   83. 

See  Kerr's  Cyc.  C.  C.   P.  for  3  pars,  annotation. 

58  C.  457,  515  (cited);  71  C.  205,  207,  12  P.  53  (cited);  1(p7 
C.  587.  595,  40  P.  810  (cited);  133  C.  180,  184,  65  P.  389  (con- 
strued); 153  C.  225,  230,  94  P.  1053,  1055  (power  of  court  to 
order  inheritance  tax  to  be  paid). 

As  to  establishment  of  heirship,  rights  and  liabilities  of 
heirs,  and  distribution,  sec  2  Cliiiroli's  Ne'w  Pr«>Iia<e  f.aw  ami 
I'racfice,    1295,    1319-1383. 

As  to  tax  on  decedent's  estate,  see  Kerr's  Cyc.  Pel.  C.  S  37.')- 
;iiid    note. 

As  to  taxation  of  collateral  Inheritances,  see  139  C.  .5.j2,  JjSI, 
73   P.   424:  also   41    A.   S.   5S0-58.5. 

S  1670.     CONTINUATION    OF    ADMINISTRATION.     In   all 

cases  where  a  decedent  shall  have  left  a  will,  in  and  by 
the  terms  of  which  the  testator  shall  have  limited  the  time 
for  administration  upon  an  estate  left  by  him,  and  the  execu- 
tor, and  all  of  the  legatees  or  devisees  named  in  the  will,  shall 
file  and  present  to  the  court  a  petition,  in  writing,  represent- 
ing that  it  will  be  for  the  best  interests  of  the  estate,  and  of 
(he  beneficiaries  under  the  will,  to  have  the  administration 
upon  the  estate  continued  for  a  longer  period  of  time  than 
that  designated  in  such  will,  and  that  it  would  be  injurious  to 
the  estate  and  to  such  beneficiaries,  to  have  the  administra- 
tion brought  to  a  close  at  the  date  therefor  designated  in 
the  will,  the  court  shall  then  set  a  day  for  the  hearing  of 
said  petition;   and 

Notice  tlicroof  shall  l>e  served  on  all  persons  Interested  in 
tlie  estate,  in  the  same  manner  that  summons  in  civil  actions 
is  served.  Upon  the  day  set  for  such  hearing  (or  upon  some 
other  day  to  which  the  hearing  may  have  been  continued),  the 
court  shall  proceed  to  hear 
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Proofs  toucliiug  the  representations  made  in  such  petition — 

and  any  person  interested  in  the  estate  may  also  present 
counter  proofs  in  opposition  to  said  application;  and  if,  upon 
such  hearing,  it  be  made  to  appear  to  the  court  that  the 
representations  made  by  the  petitioners  in  their  said  petition 
contained  be  true,  the  court  may  then,  by  its 

Order  and  decree  in  that  behalf,  decree  and  direct  that  the 
administration  upon  the  estate  continue  for  and  during  such 
further  period  of  time  as  in  its  judgment  will  best  subserve 
the  interests  of  the  estate  and  of  the  beneficiaries  under  said 
will; 

[Second  petition]  provided,  however,  that  if,  at  any  time 
during  the  period  for  which  the  administration  upon  the 
estate  shall  have  been  thus  continued,  the  executor,  or  any 
one  or  more  of  the  legatees  or  devisees,  shall  present  to  the 
coui't  his  or  their  petition,  representing  that  it  has  become 
necessary  for  the  best  interests  of  the  estate  and  of  the 
beneficiaries  under  the  will,  to  have  the  administration  upon 
the  estate  closed  the  court  shall  then  set  a  day  for  the  hear- 
ing of  said  last-named  petition;  and  notice  thereof  shall  be 
given  in  the  same  manner,  and  the  same  proceedings  be  had 
thereupon,  as  shall  have  been  given  for  and  had  upon  the 
hearing  of  the  petition  asking  for  the  continuation  of  such 
administration.  And  if,  upon  such  hearing,  it  shall  be  made 
to  appear  to  the  court  that  the  representations  made  by  such 
petitioners  or  petitioner  (as  the  case  may  be)  are  true,  the 
court  shall  then,  by  its  order  and  decree  in  that  behalf,  decree 
and  direct  that  the  administration  upon  the  estate  be  closed 
as  soon  thereafter  as,  under  the  circumstances,  shall  be 
practicable. 

History:  Enacted  March  31,  1891,  Stats,  and  Amdts.  1891, 
p.   423.     In  effect  immediately. 

107   C.    587,    595,    40    P.    810    (cited). 

As  to  establishment  of  heirship,  rights  and  liabilities  of  lieirs. 
and  distribution,  see  2  Clnireli',s  ]V«'^v  Probate  I>ji^v  au«I  Prai-- 
tifo.    1295,    1319-1383. 


1218 


C-h.XI.ait.III]  ESTATE    IN    COMMON.  |  ItiTf) 

ARTICLE    III. 
DISTRIBUTION    AND    PARTITION. 

§  1675.     Estate    in    common.      Commissioners. 

S  1676.  Partition  and  notice  thereof,  and  the  time  of  filing 
petition. 

S  1677.     Estate  in   different  counties,  liow  divided. 

S  1678.  Partition  may  be  made,  although  some  of  the  heirs, 
etc.,  may   have  parted   with    their  interest. 

§  167».     Shares    to    be    set    out    by    metes   and    bounds. 

§  1680.      Whole  estate  may   be  assigned  to  one,   in  certain  cases. 

S  1681.      Payments  for   equality  of  partition,  by  whom  and  how. 

S  1682.     Estate  may  be  sold. 

§  1683.  To  give  notice  to  all  persons  and  guardians  before  par- 
tition.    Duties   of   commissioners. 

S  1684.     To  make  report,   and  partition  to  be  recorded. 

§  1685.  When  conmiissioners  to  make  partition  are  not  neces- 
sary. 

S  1686.     Advancements  made  to  heirs. 

§  1675.  ESTATE  IN  COMMON.  COMMISSIONERS.  When 
the  estate,  real  or  personal,  assigned  by  the  decree  of  distri- 
bution to  two  or  more  heirs,  devisees,  or  legatees,  is  in  com- 
mon and  undivided,  and  the  respective  shares  are  not  sep- 
arated and  distinguished,  partition  or  distribution  may  be 
made  by  three  disinterested  persons,  to  be  appointed  commis- 
sioners for  that  purpose  by  the  court,  who  must  be  duly 
sworn  to  the  faithful  discharge  of  their  duties,  a  certified 
copy  of  the  order  of  their  appointment,  and  of  the  order  or 
decree  assigning  and  distributing  the  estate  must  be  issued 
to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
tiiereon.  V]um  Consent  of  the  parties,  or  when  the  court 
ileems  it  proper  and  just,  it  is  sufficient  to  appoint  one  com- 
missioner only,  who  has  the  same  authority  and  is  governed 
by  the  same  rules  as  if  three  were  appointed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  261  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §89; 
amended  April   16,   1880,  Code  Amdts.   1880   (C.  C.  P.  pt.),  p.   103. 

See   Kerr's  Cyc.  C.   C.   P.   for   7   pars,   annotalion. 
80  C.  490,  496.  22  P.  227.  228  (construrd  with  SS  I  f.TC- 1  r.Sti  p..sl>: 
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102  C.  6,  8,  10,  41  A.  S.  135,  36  P.  360  (construed);  126  C.  482, 
483,  58  P.  908.  (cited);  128  U.  S.  55,  73,  32  L.  ed.  415,  419,  9 
Sup.   Ct.   R.    30    (cited). 

As  to  partition  in  connection  with  distril>ution,  .spc  2  ("hiircliN 
New  Probate  Law   and  Praetlee,   13S4,    1402-1405. 

§  1676.  PAETITION  A]\D  NOTICE  THEREOF,  AND  THE 
TIME  OF  FILING  PETITION.  Such  partition  may  be  ordered 
and  had  in  the  superior  court  on  the  petition  of  any  person 
interested.  But  before  commissioners  are  appointed,  or  par- 
tition ordered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside  lu 
this  state,  or  to  their  guardians,  and  to  the  agents,  attorneys, 
or  guardians,  if  any  in  this  state,  of  such  as  reside  out  of 
this  state,  either  personally  or  by  public  notice,  as  the  court 
may  direct.  The  petition  may  be  filed,  attorneys,  guardians, 
and  agents  appointed,  and  notice  given  at  any  time  before 
the  order  or  decree  of  distribution,  but  the  commissioners 
must  not  be  appointed  until  the  order  or  decree  is  made  dis- 
tributing the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  263  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  650,  §91; 
amended  April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.),  p.  103. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,   annotation. 

102  C.  6,  9,  10,  11,  41  A.  S.  135,  36  P.  360  (construed  with 
§1683  post);  128  U.  S.  53,  77,  32  L.  ed.  415,  419,  9  Sup.  Ct.  R. 
30    (cited). 

As  to  partition  in  connection  W'ith  distribution  of  estate,  see 
41  A.  S.  140-151;  2  Cluireli's  New  Probate  Law  and  Practice, 
1484,    1402-1405. 

§1677.  ESTATE  IN  DIFFERENT  COUNTIES,  HOW  DI- 
VIDED. If  the  real  estate  is  in  different  counties,  the  court 
may,  if  deemed  proper,  appoint  commissioners  for  all  or  differ- 
ent commissioners  for  each  county.  The  estate  in  each  county 
must  be  divided  separately  among  the  heirs,  devisees,  or  lega- 
tees as  if  there  was  no  other  estate  to  be  divided,  but  the 
commissioners  first  appointed  must,  unless  otherwise  directed 
by  the  court,  make  division  of  such  real  estate  wherever  sit- 
uated within  this  state. 
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Hfnttory:  Enacted  Marcli  11,  1872,  re-enactment  of  §  262  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  649,  §  90; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  103; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1000-1,  p.  2?A,  act  held  unconstitutional,  see  history,  §5  ante. 

UCi  O.  G,  11,  41  A.  S.  135,  3C  P.  3G0  (rcftTred  ti.»;  12S  U.  S. 
.'>3,  77,  32  L.  ed.   415,  419,  9  Sup,  Ct.  R.  30   (cited). 

As  to  partition  in  connection  with  distribution,  s<>f  ;:  C'lmrvirM 
New  Probate  I,jiw  and  I'raetiee,  13S4,   1402-1405. 


§  1678.  PAKTITIONS  MAT  BE  MADE,  ALTHOUGH  SOME 
OF  THE  HEIRS,  ETC.,  MAY  HAVE  PAKTED  WITH  TIIEIK 
INTEREST.  Partition  or  distributiou  of  the  estate  may  be 
made  as  provided  in  this  chapter,  although  some  of  the  origi- 
nal heirs,  legatees,  or  devisees  may  have  conveyed  their 
shares  to  other  persons,  and  such  shares  must  be  assigned  to 
the  person  holding  the  same,  in  the  same  manner  as  they 
otherwise  would  have  been  to  such  heirs,  legatees,  or  devisees. 

Ili.slttry:  Enacted  March  11,  1872,  re-enactment  of  §264  Pro- 
liate  Act;  amended  by  Code  Commission,  Act  Marcli  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  231,  act  held  unconstitutional,  see 
liistory,  §  5  ante;  amended  April  16,  1909,  Stats,  and  Amdts. 
1909,  ch.   630. 

Sc="e   Kerr's  Cyc.  C.  C.   P.   for   14   pars,  annotation. 

Code  8eetion. — 58  C.  Ill,  114  (cited);  74  C.  512,  515,  516,  16 
P.  307,  309  (applied);  80  C.  490,  496,  22  P.  227,  228  (construed); 
S2  C.  68,  71,  22  P.  1081,  1082  (construed);  92  C.  192,  194,  28 
P.  221  (referred  to);  102  C.  6,  9,  41  A.  S.  135,  36  P.  360  (cited); 
116  C.  359,  362,  363,  48  P.  323  (construed);  125  C.  459,  461,  462. 
r,S  P.  89  (construed);  137  C.  354,  357,  358,  70  P.  459  (construed); 
HI  C.  366,  369,  370,  371,  74  P.  993  (construed  with  §§1665,  1666 
ante);  149  C.  200,  202,  85  P.  147  (distribution — rights  of  i>ur- 
chaser  under  execution  against  heir — construction  of  will);  1 
C.  A.  57,  60,  81  P.  728,  729  (construed);  6  C.  A.  741,  743,  93  P. 
205  (distribution  to  grantee);  12S  V.  S.  53,  77.  32  U  ed.  11.-.. 
■119,   9   Sup.   Ct.   Rep.   30    (cited). 

I'robato  Act   §  -«4. — 18  C.    97,   98    (construed). 

As  t(»  assignment  of  expectancies,  see  56  A.  S.   339-361. 

As  to  definition  of  expectancies,  see  56  A.  S.   339,  34(t. 

As  to  pai'tition  in  connection  with  distribiitiun,  see  ::  < 'Inireli'N 
\.-\v   I'roluile   I.aw   siiitl   I'rjieHee,   13S4.    1402-1  inr.. 
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§1079.  SHARES  TO  BE  SET  OUT  BY  METES  AND 
BOUNDS.  When  both  distribution  and  partition  are  made, 
the  several  shares  in  the  real  and  i)ersonal  estate  must  be 
set  out  to  each  individual  in  proportion  to  his  right,  by  metes 
and  bounds,  or  description,  so  that  the  same  can  be  easily 
distinguished,  unless  two  or  more  of  the  parties  Interested 
consent  to  have  their  shares  set  out  so  as  to  be  held  by  them 
ill  common  and  undivided. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  265   Probate  Act. 

IL'S   U.   S.   53,   73,   32  L.  ed.    415,  419,  9  Sup.   Ct.   R.  30    (cit<-.1). 
As  to  partition  in  connection  witli  distribution,  see  '2  CliuroliVs 
\e\v  Probate  L,a»v  and  I'raotice,   1384,    1402-1405. 

§1680.  >VHOLE  ESTATE  MAY  BE  ASSIGNED  TO  ONE, 
IN  CEKTAIN  CASES.  When  the  real  estate  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners,  the  court 
may  assign  the  whole  to  one  or  more  of  the  parties  entitled 
to  share  therein,  who  will  accept  it,  always  preferring  the 
males  to  the  females,  and,  among  children,  preferring  the 
elder  to  the  younger.  TJie  parties  accepting  tlie  wliole  must 
pay  to  the  other  parties  interested  their  just  proportion  of 
the  true  value  thereof,  or  secure  the  same  to  their  satisfac- 
tion, or  in  case  of  the  minority  of  such  party,  then  to  the 
satisfaction  of  his  guardian;  and  the  true  value  of  the  estate 
must  be  ascertained  and  reported  by  the  commissioners.  When 
the  commissioners  appointed  to  make  partition  are  of  the 
opinion  that  the  real  estate  cauuot  be  divided  witliout  prejudice 
or  inconvenience  to  the  owners,  they  must  so  report  to  the 
court,  and  recommend  that  the  whole  be  assigned  as  herein 
provided,  and  must  find  and  report  the  true  value  of  such 
real  estate.  On  filing  the  report  of  the  commissioners,  and 
on  making  or  securing  the  payment  as  before  provided,  the 
court,  if  it  appears  just  and'  proper,  must  confirm  the  report, 
and  thereupon  the  assignment  is  complete,  and  the  title  to 
the  whole  of  such  real  estate  vests  in  the  person  to  whom 
the  same  is  so  assigned. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  266   Probate  Act  as  amended  May   20,   1861.   Stats.   1861,  p.   650, 
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S92:   April   4,   1864.  Stats.   1863-4.  p.   371,  §15;  amended  April   16. 
1880,   Code  Amdts.   1880    (C.   C.  P.  pt.),  p.   103. 

128   U.   S.   53,   73,   32   L.   ed.    415,   419,    9   Sup.   CA.    li.   30    (cited). 
As  to  partition  in  connection  with  distribution,  s.c  i:  CliiircirN 
Ne%v  Prohatc  Law  and  Praetiee,  1384,   1402-1  40.5 

§  1681.  PAYMENTS  FOR  EQUALITY  OF  PAiniTION,  BY 
WHOM  AND  HOW.  When  any  tract  of  land  or  tenement  is 
of  greater  value  than  any  one's  share  In  the  estate  to  be 
divided,  and  cannot  be  divided  without  injury  to  the  same, 
it  may  be  set  off  by  the  commissioners  appointed  to  make  par- 
tition to  any  of  the  parties  who  will  accept  it,  giving  prefer- 
ence as  prescribed  in  the  preceding  section.  The  party  ac- 
cepting must  pay  or  secure  to  the  others  such  sums  as  the 
commissioners  sliall  award  to  make  the  partition  equal,  and 
the  commissioners  must  make  their  award  accordingly;  but 
such  partition  must  not  be  established  by  the  court  until  the 
sums  awarded  are  paid  to  the  parties  entitled  to  the  same,  or 
secured  to  their  satisfaction. 

History:  Einacted  Marcli  11,  1872,  substantial  re-enactment 
of   §  267   Probate   Act. 

128  TT.  8.   53,   73,  32  I.,   cd.   415,  419,   9   Sup.  Ct.   R.   30    (cit.-d). 
As  to  partition  in   connection  with  distribution,  sec  2  Cliurcli's 
New  Probate  Law  and  Practice,  1384,   1402-1405. 

§  1682.  ESTATE  MAY  BE  SOLD.  When  it  appears  to  the 
court,  from  the  commissioners'  report,  that  it  cannot  other- 
wise be  fairly  divided,  and  should  be  sold,  the  court  may  order 
the  sale  of  the  whole  or  any  part  of  the  estate,  real  or  per- 
sonal, by  the  executor  or  administrator,  or  by  a  commissioner 
appointed  for  that  purpose,  and  the  proceeds  distributed.  The 
sale  must  be  conducted,  reported,  and  confirraed,  in  the  same 
manner  and  under  the  same  requirements  provided  in  article 
four,  chapter  seven  of  this  title. 

HiHtory:  Enacted  Marcli  11,  1872,  substantial  re-enactment  of 
§268  Probate  Act  as  amended  May  20,  1861,  St.it.s.  1861,  p.  650, 
§93. 

12S    I'.   .'<.    .",:;.    73,   32   1..   (Ml.    115.    ll:i,    :•   Sup.   Ct.    K.   :;(i    (lil.-d). 
As  to  p;ir(ition  in   (  niiiicctioii    with  disi  ril)iilion.   s^i'  "J  CiinrcirM 
New  Pi'oltato   Law  anil    Practice.   1384,   1402-1405. 
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§  1683.  TO  GIVE  NOTICE  TO  ALL  PERSONS  AND  GUAR- 
DIANS BEFORE  PARTITION.  DUTIES  OF  COMMISSION- 
ERS. Before  any  partition  is  made  or  any  estate  divided,  as 
provided  in  this  chapter,  notice  must  be  given  to  all  persons 
interested  in  the  partition,  their  guardians,  agents,  or  attor- 
neys, by  the  commissioners,  of  the  time  and  place  when  and 
where  they  shall  proceed  to  make  partition.  The  commission- 
ers may  take  testimony,  order  surveys,  and  take  such  other 
steps  as  may  be  necessary  to  enable  them  to  form  a  judgment 
upon  the  matters  before  them. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  270  Pro- 
bate Act  as   amended   May   20,   1861,   Stats.    1861,   p.    650,    §  95. 

128  U.   S.   53,   73,  32  L.   ed.   415,  419,   9  Sup.   Ct.   R.   30    (cited). 
As  to  partition  in  connection  witlT  distribution,  see  2  Church's 
]Vew  Probate  Law  anil  Practice,  1384,   1402-1405. 

§1684.  TO  MAKE  REPORT,  AND  PARTITION  TO  BE 
RECORDED.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set  aside 
the  report  and  commit  the  same  to  the  same  commissioners, 
or  appoint  others;  and  when  such  report  is  finally  confirmed, 
a  certified  copy  of  the  judgment,  or  decree  of  partition  made 
thereon,  attested  by  the  clerk  under  the  seal  of  the  court, 
must  be  recorded  in  the  ofiice  of  the  recorder  of  the  county 
where  the  lands  lie. 

Hi.story:  Enacted  March  11,  1872,  re-enactment  of  §  271  Pro- 
bate Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  §96; 
amended  April  16,  1880,  Code  Amdts.  1880   (C.  C.  P.  pt.).  p.  104. 

128  U.  S.  53,  73,  32  L.  ed.  415,  419,  9  Sup.  Ct.  R.  30    (cited). 
As  to  partition  in  connection  with  distribution,  see  2  ChurchVs 
New  Probate  Law  and  Practice.  1384.   1402-1405. 

S  1685.  WHEN  COMMISSIONERS  TO  MAKE  PARTITION 
ARE  NOT  NECESSARY.  When  the  court  makes  a  judgment 
or  decree  assigning  the  residue  of  any  estate  to  one  or  more 
persons  entitled  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof,  unless 
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the  parties  to  whom  the  assignment  is  decreed,  or  some  of 
them,  request  that  such  partition  be  made. 

IliNtory:  EnacLed  March  11,  1872,  re-enactment  of  §  272  Pro- 
hate  Act:  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   104. 

128  U.  S.   53,  73,  32  U  ed.  415,  419,  9  Sup.  Ct.  R.  30   (cited  i. 
As  to  partition  in   connection   witli  distribution,  sec  2  Cliiircli'.s 
New  l'robsi(«>    haw  siiid   I'rjiftioe.   13SI,    M():i-lHi5. 


g  1()8(J.  ADVANCEMENTS  MADE  TO  IIEIUS.  All  ques- 
tions as  to  advancements  made,  or  alleged  to  have  been  made, 
by  the  decedent  to  his  heirs,  may  be  heard  and  determined  by 
the  court,  and  must  be  specified  in  the  decree  assigning  and 
distributing  the  estate;  and  the  final  judgment  or  decree  of 
the  court,  or  in  case  of  appeal,  of  the  supreme  court,  is  bind- 
ing on  all  parties  interested  in  the  estate. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  273  Probate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651, 
§97;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    104. 

See  Kerr's  Cyc.  C.  C.   P.  for  3  pars,   annotation. 

58  C.  457,  515  (construed  with  SS  1650,  1651,  1661,  16G9  ante. 
§1691  post);  80  C.  490,  496,  497,  22  P.  227,  228  (construed  with 
tim  previous  sections);  102  C.  6,  9,  41  A.  S.  135.  36  P.  360 
(construed);  3  C.  A.  741,  747,  86  P.  1108  (claim  to  definite  fund 
is  not  claim  ag'ainst  estate  of  decedent):  128  U.  S.  53,  77,  32 
L.  ed.  415,  419,   9  Sup.  Ct.   R.   30    (cited). 

As  to  partition  in  CDnnoction  with  distri))ution,  see  '2  ('lnir<'irN 
New  I'roltiltc   I.Jiw  au<l   I'melioe.   13S(.    14(l2-140n. 


1225 


§  1691  CODE  OF  nVTT.  PROCKDURR.        [I't.TII.Tit.XI. 


ARTICLE  IV. 

AGENTS  FOR  ABSENT  INTERESTED  PARTIES.     DISCHARGE 
OF    EXECUTOR    OR    ADMINISTRATOR. 

§  1G91.  Court  may  appoint  agent  to  take  possession  for  ab- 
sentees. 

§  1692.     Ag-ent  to   give  bond,   and  his  compensation. 

§  1693.     Unclaimed  estate,  how  disposed  of. 

S1694.  When  real  and  personal  property  of  absentee  to  be 
sold. 

§  1695.     Liability   of  agent   on   his  bond. 

§  1696.     Certificate   to   claimant. 

§  1697.     Final   settlement,   decree,   and   discharge. 

§  1698.     Discoverj'   of   property. 

§  1691.  COUKT  MAY  APPOINT  AGENT  TO  TAKE  POSSES- 
SION FOB  ABSENTEES.  When  any  estate  is  assigned  or  dis- 
tributed by  a  judgment  or  decree  of  the  court,  as  provided  in 
tliis  chapter,  to  any  person  residing  out  of,  and  having  no 
agent  in  this  state,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose  and  authorize  him  to  take 
charge  of  such  estate,  as  well  as  to  act  for  such  absent  person 
in  the  distribution;  provided,  that  if  such  estate  be  in  money 
when  so  assigned  or  distributed,  the  executor  or  administra- 
tor of  such  estate  may  deposit  the  share  of  each  person,  and 
in  the  name  of  said  person,  as  far  as  known,  as  designated 
in  said  assignment  or  decree  of  distribution,  with  the  county 
treasurer  of  the  county  in  which  said  estate  is  being  probated, 
who  shall  give  a  receipt  for  the  same,  and  be  liable  upon  his 
official  bond  therefor;  and  said  receipt  shall  be  deemed  and 
received  by  the  court  or  judge  thereof  as  a  voucher  in  favor 
of  said  executor  or  administrator,  with  the  same  force  and 
effect  as  if  executed  by  such  assignee,  legatee,  or  distributee; 
and  said  section  as  amended  shall  be  applicable  to  any  and 
all  estates  now  pending  in  which  a  decree  of  final  discharge 
has  not  been  granted. 
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History:  Enacted  March  11,  1872,  re-enactment  of  §  274  Pro- 
bate Act;  amended  March  26,  1895,  Stats,  and  Amdts.  1895,  p.  75. 

58  C.  457,  515  (construed  with  §§1650,  lfi31,  Kfil,  ]669,  IfiSlj 
ante). 

As   to   disclia.rge   of  exooutor   or  adniinistrator,   see   J   ('lmr«-irN 

At'w  l*r«>l>atc  Law  and  Practice,  1406,  1423-1426. 

§  1GJ)2.     AGEIVT   TO   GIVE   BOND,   AND   HIS  COMPENS.V- 

TION.  The  agent  must  execute  a  bond  to  the  state  of  Cali- 
fornia, to  be  approved  by  the  court,  or  a  judge  thereof,  con- 
ditioned that  he  shall  faithfully  manage  and  account  for  the 
estate.  The  court  appointing  such  agent  may  allow  a  reason- 
able sum  out  of  the  profits  of  the  estate  for  his  services  and 
expenses. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  275  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.   C.   P.   pt),  p.    104. 

As  to  allowance  of  part  of  cost  of  bond,  see  Stats.  1903  p. 
476,   and  Hen.   G.   K   p.   80. 

As  to  bond  of  any  one  required  to  give  bond,  witli  corixjration 
as  solo  surety,  see  Stats.  1885  p.  114.  Hen.  G.  I...  pp.  SO,  212; 
also  Kerr's  Cyc.  C.  C.  P.  §§  1056,  1057  and  notes;  and  Kerr's 
Cyc.  Pol.  C.  §  955  subd.  4. 

As  to  discliarge  of  executor  or  administrator,  see  U  Clmroli's 
New  I*i'«>l»ate  l,siw   and  I'ractice,   1406,   1423-1426. 

§  1693.  UNCLAIMED  ESTATE,  HOW  DISPOSED  OF.  When 
personal  property  remains  in  the  hands  of  the  agent  un- 
claimed for  a  year,  and  it  appears  to  the  court  that  it  is  for 
the  benefit  of  those  interested,  it  shall  be  sold  under  the 
order  of  the  court,  and  the  proceeds  after  deducting  the 
expenses  of  the  sale,  allowed  by  the  court,  must  be  paid  into 
the  county  treasury.  When  the  payment  is  made,  the  agent 
must  take  from  the  treasury  duplicate  receipts,  one  of  which 
he  must  file  in  the  office  of  the  auditor,  and  the  other  in  the 
court.  Where  any  agent  lias .  money  in  his  hands  as  such 
agent,  and  it  appears  to  the  court  upon  the  settlement  of  his 
account  as  such  agent  that  the  balance  remaining  in  his 
hands   should   be   paid   into   the   county   treasury,   the   court 
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may  direct  such  payment  and  upon  such  agent  filing  the 
proper  receipt  showing  such  payment,  the  court  shall  enter 
an  order  discharging  such  agent  and  his  sureties  from  all 
liability  therefor. 

History:  Enacted  March  11,  1872,  founded  on  §  276  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  104;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  232,  act  lield  unconstitutional,  see  history, 
§  5  ante;  amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  293, 
Kerr's  Stats,   and  Amdts.   1906-7,  p.   505. 

f  1694.  WHEIV  EEAL  AND  PERSONAL  PROPERTY  OF 
ABSENTEE  TO  BE  SOLD.  The  agent  must  render  the  court 
appointing  him,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  hy 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid. 

4.  Expenses  incurred  in  the  care,  protection,  and  manage- 
ment thereof,  and  whether  paid  or  unpaid.  When  filed,  the 
court  may  examine  witnesses  and  take  proofs  in  regard  to 
the  account;  and.  if  satisfied  from  such  accounts  and  proofs 
that  it  will  be  for  the  benefit  and  advantage  of  the  persons 
interested  therein,  the  court  may,  by  order,  direct  a  sale  to 
be  made  of  the  whole  or  such  parts  of  the  real  or  personal 
property  as  shall  appear  to  be  proper,  and  the  purchase 
money  to  be  deposited  in  the  state  treasury. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.   1880    (C.   C.  P.   pt.),  p.   105. 

§  1695.  LIABILITY  OF  AGENT  ON  HIS  BOND.  The  agent 
is  liable  on  his  bond  for  the  care  and  preservation  of  the 
estate  while  in  his  hands,  and  for  the  payment  of  the  pro- 
ceeds of  the  sale  as  required  by  the  preceding  sections,  and 
may  be  sued  thereon  by  any  person  interested. 

History:  Enacted  March  11.  1872,  re-enactment  of  §  277  Pro- 
bate Act. 
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§  1696.  CERTIFICATE  TO  CLAIMANT.  When  any  person 
appears  and  claims  the  money  paid  into  the  treasury,  the 
court  making  the  distribution  must  inquire  into  such  claim, 
and  being  first  satisfied  of  his  right  thereto,  must  grant  him 
a  certificate  to  that  effect,  under  its  seal;  and  upon  the  pre- 
sentation of  the  certificate  to  him,  the  controller  must  draw 
his  warrant  on  the  treasurer  for  the  amount. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  278  Pro- 
bate Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  105;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  232,  act  held  unconstitutional,  see  history, 
§  5  ante. 


U6J)7.  FINAL  SETTLEMENT,  DECREE,  AND  DIS- 
CHARGE.  When  the  estate  has  been  fully  administered,  and 
it  is  shown  by  the  executor  or  administrator,  by  the  produc- 
tion of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  under  the  order  of 
the  court,  all  the  property  of  the  estate  to  the  parties  entitled, 
and  performed  all  the  acts  lawfully  required  of  him,  the 
court  must  make  a  judgment  or  decree  discharging  him  from 
all  liability  to  be  incurred  thereafter. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  279  Pro- 
bate Act  as  amended   May    20,   1861,   Stats.   1861,  p.    651,   §  98. 

See  Kerr's  Cyc.  C.  C.  P.  for  lil  pars,  annotation. 

Oorte  section. — 51  C.  146,  151  (construed);  54  C.  302,  305  '(con- 
strued):  60  C.  255,  259  (construed);  63  C.  473.  475,  476  (con- 
strued); 93  C.  459,  463,  29  P.  36,  37  (cited);  112  C.  292,  294,  4t 
P.  569  (construed);  129  C.  301,  305  (erroneously  cited  for  S1697 
C.  C),  61  P.  937  (correct  citation);  143  C.  221.  228,  234,  77  P.  65 
(construed);  145  C.  344,  349,  78  P.  874  (construed);  3  C.  A.  9.^.. 
97,  84  P.  440  (liability  of  executor  after  unauthorized  payment 
of  distributive  share  to  one  not  entitled). 

Prol»ato  Act  §  1'7». — 36  C.  651,  654,  655  (oonstruod  with  §237 
Probate   Act);    51    C.    151. 

As  to  discbarge  of  executor  or  administrator,  soo  :i  CIuir«'ir.N 
New  Probate  I.nw  and  Practioe,  1406.   1423-1426. 

As  to  (lischai-K<    upon  .sett b-mont  of  account,  see  ante  §  1647. 

As  to  order  foi"  j>n\nii>iit  of  debts  and  discharffo,  .swe  ante 
§  1647. 
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§  1698.  DISCOTERT  OF  PROPERTY.  The  final  settlement 
of  an  estate,  as  in  this  chapter  provided,  shall  not  prevent  a 
subsequent  issue  of  letters  testamentary  or  of  administration 
or  of  administration  with  the  will  annexed,  if  other  property 
of  the  estate  be  discovered,  or  if  it  become  necessary  or 
proper  for  any  cause  that  letters  should  be  again  issued. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  280  Pro- 
hate  Act  as  amended  May  20,  1861,  Stats.  1861,  p.  651,  §99; 
February  13,  1872,  Stats.  1871-2,  p.  85,  §1;  amended  March  24, 
1874,    Code    Amdts.    1873-4,    p.    373. 

57  C.  368,  388   (applied);  136  C.  368,  370,  68  P.  1032   (applied). 
As  to  discharge  of  executor  or  administrator,   see  2  Churcli'a 
New  Probate  L,avr  and  Practice.  1406.  1423-2426. 


ARTICLE    V. 

[New  article  added  by  Act  March  19,  1889,  Stats,  and  Amdts. 
1889,  pp.  S87,  338,  and  made  to  "  apply  to  all  estates  of  dece- 
dents, where  a  final  decree  of  distribution  has  not  been  made." 
In   eflEect  immediately.] 

ACCOUNTS  OF  TRUSTEES— DISTRIBUTION. 

§  1699.  Superior  court  not  to  lose  jurisdiction  bj'  final  distri- 
bution. 

§  1700.     Compensation  of  trustees. 

§  1701.     Appeal   from   decree   settling  account   of   trustee. 

I  1702.     Trustee  under  will  may  decline. 

S  1703.     Jurisdiction. 

§  17031^.  Distribution  of  estate;  deposit  with  county  treasurer, 
when. 

§  1699.  SUPERIOR  COURT  JfOT  TO  LOSE  JURISDICTION 
BY  FIIVAL  mSTRIBUTIOlV.  Where  any  trust  has  been  cre- 
ated by  or  under  any  will  to  continue  after  distribution,  the 
superior  court  shall  not  lose  jurisdiction  of  the  estate  by  final 
distribution,  but  shall  retain  jurisdiction  thereof  for  the  pur- 
pose of  the  settlement  of  accounts  under  the  trusts.  And  any 
trustee  created  by  any  will,  or  appointed  to  execute  any  trust 
created  by  any  will,  may,  from  time  to  time,  pending  the  execu- 
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tion  of  his  trust,  or  may,  at  the  termination  thereof,  render 
and  pray  for  the  settlement  of  his  accounts  as  such  trustee, 
before  the  superior  court  in  which  the  will  was  probated,  and 
in  the  manner  provided  for  the  settlement  of  the  accounts  of 
executors  and  administrators.  The  trustee,  or,  in  case  of  his 
death,  his  legal  representatives,  shall,  for  that  purpose,  pre- 
sent to  the  court  his  verified  petition,  setting  forth  his  ac- 
counts in  detail,  with  a  report  showing  condition  of  trust  es- 
tate, together  with  a  verified  statement  of  said  trustee,  giv- 
ing the  names  and  post  office  addresses,  if  known,  of  the 
cestui  que  trust,  and  upon  the  filing  thereof,  the  clerk  shall 
fix  a  day  for  the  hearing,  and  give  notice  thereof  of  not  less 
than  ten  days,  by  causing  notices  to  be  posted  in  at  least  three 
])iil)lic  places  in  the  county,  setting  forth  the  name  of  the 
trust  estate,  the  trustee,  and  the  day  appointed  for  the  settle- 
ment of  the  account.  The  court,  or  a  judge  thereof,  may  or- 
der such  further  notice  to  be  given  as  may  be  proper.  Such 
trustee  may,  in  the  discretion  of  the  court,  upon  application 
of  any  beneficiary  of  the  trust,  or  the  guardian  of  such  bene- 
ficiary, be  ordered  to  appear  and  render  his  account,  after 
being  cited  by  service  of  citation,  as  provided  for  the  service 
of  summons  in  civil  cases,  and  such  application  shall  not  be 
denied  where  no  account  has  been  rendered  to  the  court  within 
six  months  prior  to  such  application.  Upon  the  filing  of  the 
account  so  ordered,  the  same  proceedings  for  the  hearing  and 
settlement  thereof  shall  be  had  as  hereinabove  provided. 

Hi.story:  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889, 
p.  ."^ST;  amended  March  18,  1895,  Stats,  and  Amdts.  1895,  p.  64; 
March  26,  190],  Stats,  and  Amdts.  1900-1,  p.  47;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  232, 
act  Inehl  unconstitutional,  see  history,  §  5  ante;  amended  March 
20,    1909.   Stats,   and  Amdts.   1909,   eh.    370. 

See  Kerr's  Cyc.  C.  C.  P.  for  25  pars,  annotation. 

31  P.  578,  579  (referred  to);  107  C.  587,  595,  40  P.  810  (prior 
want  of  control,  by  proL'ate  court,  of  land  distributed);  128  C. 
678,  684,  61  P.  382  (construed);  133  C.  489,  495,  65  P.  1044  (re- 
ferred to);  145  C.  344,  346,  347,^350,  78  P.  874  (constru.-d — juris- 
diction of  superior  court  under  this  section — riglit  of  appeal); 
2  C.  A.  470,  474,  475,  47.S,  84  P.  317  (construed  as  to  cffei-t 
(if  alldwiiifjf  Counsel  fees  \vhr>re  testament.-iry   tiiist    involved ). 
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As  to  devisees  in  trust  to  be  exempt  from  payment  of  del)ts, 
see  29  A.  S.  395,  398. 

As  to  trusts  under  wills,  testamentary  trustees,  and  distribu- 
tion to  trustees,  see  2  Chiireli's  JNcw  I'roUate  Law  and  Practice, 

1427,    1433-1454. . 

§  1700.  COMPENSATION  OF  TEUSTEES.  On  all  such  ac- 
countings the  court  shall  allow  the  trustee  or  trustees  the 
proper  expenses  and  such  compensation  for  services  as  the 
court  may  adjudge  to  be  just  and  i-easonable,  and  shall  appor- 
tion such  compensation  among  the  trustees  according  to  the 
services  rendered  by  them  respectively,  and  may  in  its  dis- 
cretion fix  a  yearly  compensation  for  the  trustee  or  trustees  to 
continue  as  long  as  the  court  may  judge  proper. 

History:  Enacted  Marcn  19,  1889,  Stats,  and  Amdts.  1889, 
p.    338. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

107  C.  587,  595,  40  P.  SIO  (prior  want  of  control,  by  probate 
court,  of  land  distributed)  ;  2  C.  A.  470,  474,  478,  S4  P.  317  (con- 
strued). 

As  to  trusts  under  wills,  testamentary  trustees,  and  dis- 
tion  fo  trustees,  see  3  Cliiircli's  A'cw  Probate  Law  aud  I'raoticc, 
1427,    1433-1454. 

§  1701.  APPEAL  FROM  DECREE  SETTLING  ACCOUNT 
OF  TRUSTEE,  From  a  decree  settling  such  account  appeal 
may  be  taken  in  the  manner  provided  for  an  appeal  from  a 
decree  settling  the  account  of  an  executor  or  administrator. 
The  decree  of  the  superior  court,  if  affirmed  on  appeal  or 
becoming  final  without  appeal,  shall  be  conclusive. 

History:  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889, 
p.   338. 

107  C.  587,  595,  40  P.  810  (prior  want  of  control,  by  probate 
court,  of  land  distributed). 

As  to  trusts  under  wills,  testamentary  trustees,  and  di.s- 
tribution  to  trustees,  see  ti  Church's  Xew  I'robate  La>v  aud  Prac- 
tice, 1427,  1433-1454. 

§1702.    TRUSTEE    UNDER    MILL    MAY    DECLINE.     Any 

person  named  or  designated  as  a  trustee  in  any  will  which 
has  been   or   shall   hereafter  be   admitted  to  probate   in   this 
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state  may,  at  any  time  before  final  distribution,  decline  to  act 
as  such  trustee,  and  an  order  of  court  shall  thereupon  be 
made   accepting  such   resignation ; 

[Executor,  resignation  of  to  be  in  writing]  but  the  declina- 
tion of  any  such  person  who  has  qualified  as  executor  shall 
not  be  accepted  by  the  court,  unless  the  same  shall  be  in 
writing  and  filed  in  the  matter  of  the  estate  in  the  court  in 
which  the  administration  is  pending,  and  such  notice  shall 
be  given  thereof  as  is  required  upon  a  petition  praying  for 
letters  of  administration. 

[Appointment  of  trustee  or  executor  by  court.]  The  court 
in  which  the  administration  is  pending  shall  have  power  at 
any  time  before  final  distribution  to  appoint  some  fit  and 
proper  person  to  fill  any  vacancy  in  the  office  of  trustee  under 
the  will,  whether  resulting  from  such  declination,  removal, 
or  otherwise;  provided,  it  shall  be  required  by  law  or  neces- 
sary to  carry  out  the  trust  created  by  the  will,  that  such 
vacancy  shall  be  filled;  and  every  person  so  appointed  shall, 
before  acting  as  trustee,  give  a  bond  such  as  is  required  by 
section  one  thousand  three  hundred  and  eighty-eight  of  this 
code,  of  a  person  to  whom  letters  of  administration  are 
directed  to  issue. 

[Same — Upon  writteu  application  of  person  interested.] 
Such  appointment  may  be  made  by  the  probate  judge  upon 
the  written  application  of  any  person  interested  in  the  trust 
filed  in  the  probate  proceedings,  and  shall  only  be  made  after 
notice  to  all  parties  interested  in  the  trust,  given  in  the  same 
manner  as  notice  is  required  to  be  given  of  the  hearing  upon 
the  petition  for  the  probate  of  a  will.  In  each  of  the  pre- 
ceding cases  the  court  may  order 

Such  further  notice  as  may  seem  necessary.  In  accepting 
a  declination  under  the  provisions  of  this  section,  the  court 
may  make  and  enforce  any  order  which  may  be  necessary  for 
the  preservation  of  the  estate.  This  section  shall  be  appli- 
cable to  any  and  all  estates  now  pending  in  which  a  final  dis- 
tribution and  discharge  has  not  been  granted. 

HlMtory:    Enacted  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  IC; 
amended    March    16,    1899,    Stats,    and    Amdts.    1899,    p.    104;    by 
Keri'.s  C.  C.  P.— 7S  123.3 


SS  1703,  1703V^      f'ODE  OP  OIVIT.  PROCEDURE.        [Pt.TTT.Tit.XI. 

Code  Commission,  Act  March   8,   1901,  Stats,  and  Amdts.   1900-1, 
p.  232,  act  held  unconstitutional,  see  history,   §  5  ante. 

Soc  Keri-'s  Cyc.  C.  C.   P.  for  2  pars,  annotation. 

107  G.  587,  595,  40  P.  810  (prior  want  of  control,  by  probate 
court,  of  land  distributed);  135  C.  361,  368,  67  P.  333  (referred 
to);  2  C.  A.  470,  477,  84  P.  317  (construed — appointment  of  trus- 
tee in  case  of  vacancy  before  distribution). 

As  to  trusts  under  wills,  testamentary  trustees,  and  distiMbu- 
Uon  to  trustees,  see  '2  Cluireh'.s  New  Probate  Law  aud  I'ractife, 
l-l-n.    1433-1454. 


§  1703.  JURISDICTION.  The  provisions  of  the  next  pre- 
ceediug  section  shall  apply  in  all  cases  where  a  final  decree 
of  distribution  has  not  been  made;  but  the  jurisdiction  given 
by  said  section  shall  not  exclude,  in  cases  to  which  it  applies, 
the  jurisdiction  now  possessed  by  the  courts  of  this  state. 

History:    Enacted  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  16. 

107  C.  587,  595,  40  P.  810  (limited  jurisdiction  conferred  over 
testamentary  trustees  on  the  probate  side  of  the  superior 
court);  116  C.  443,  446,  48  P.  379  (cited):  133  C.  489,  495,  65  P. 
1044    (referred  to). 

As  to  trusts  under  wills,  testamentary  trustees,  and  distribu- 
tion to  trustees,  see  2  Clmrcli's  Xew  Probate  l.aT\-  aud  Practice, 
1427,   1433-1454. 

§1703^^.  DISTEIBUTIOJf  OF  ESTATE;  DEPOSIT  WITH 
COUNTY  TREASURER,  WHEN.  When  any  estate  is  distribu- 
ted by  the  judgment  or  decree  of  the  court  or  a  judge  thereof, 
as  provided  in  this  chapter,  to  a  distributee  who  cannot  be 
found  and  his  or  her  place  of  residence  is  unknown,  or  to 
a  minor  or  incompetent  person,  who  has  no  lawful  guardian 
to  receive  the  same,  or  person  authorized  to  receipt  therefor, 
the  portion  of  said  estate  consisting  of  money  shall  be  paid 
to  and  deposited  with  the  county  treasurer  of  the  county  in 
which  the  estate  is  being  probated,  who  shall  give  a  receipt 
for  the  same,  and  shall  be  liable  on  his  official  bond  therefor; 
and  said  receipt  shall  be  deemed  and  received  by  the  court 
or  judge  thereof  as  a  voucher  in  favor  of  said  executor  or 
administrator,  with  the  same  force  and  effect  as  if  executed 
by  the  distributee  thereof.     And 
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This  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  decree  of  discharge  has  not  been 
granted. 

[Payment  out  on  petition  and  order.]  Said  money  so  paid 
into  the  county  treasury,  shall  he  paid  out  upon  petition  to, 
and  the  order  of  the  superior  court  or  judge  thereof  to  the 
person  entitled  to  receive  the  same. 

Historr:  Enacted  February  26,  1897,  Stats,  and  Amdts.  1897, 
p.  38:  re-numbererl  §  1703a  by  Code  Coniniission.  Act  Marcli  S. 
1901,  Stats,  and  Amdts.  1900-1,  p.  233,  act  held  unconstitutional, 
see  history,  §  5  ante;  amended  February  15,  1905,  Stats,  and 
Amdts.  1905,  p.  6. 
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CHAPTER    XII. 

{)F     ORDKRS,     DECREES,     PROCESS,     MINUTES,     RECORDS. 
TRIALS,    AND    APPEALS. 

SJ704.     Orders   and   decrees    to    be   entered    in    minutes. 

§  1705.     How   often  publication   to   be  made. 

§  1706.  Recorded  decree  or  order  to  impart  notice  from  date 
of   filing'. 

§  1707.     Citation,   how  directed  and  what  to  contain. 

§  1708.     Citation,  how   issued. 

§  1709.     Citation,   how   served. 

§  1710.     Personal   notice  given   by   citation. 

§  1711.     Citation   to  be   served   five  days   before  return. 

§  1712.  One  description  of  real  estate  sought  to  be  sold  being 
published,  is  sufficient  for  all  purposes. 

§  1713.     Rules  of  practice  generally. 

§  1714.     New  trials  and  appeals. 

§  1715.     Within   what   time   appeal   must  be   taken. 

§  1716.  Issues  joined  in  probate  court,  how  tried  and  disposed 
of. 

§  1717.  Court  to  try  case  when  no  jury  is  demanded.  How  and 
what  issues  to  be  tried. 

§1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs, 
devisees,  legatees,  or  creditors,  when,  and  what  com- 
pensation  he  is   to   receive.      [Repealed.] 

§  1719.     Decrees,  what  to  be  recorded. 

S  1720.     Costs,    by   whom   paid   in   certain   cases. 

§  1721.  Executor,  etc.,  to  be  removed  when  committed  for  con- 
tempt,  and  another   appointed. 

5  1722.     Service  of  process  on  guardian. 

§  1723.  Disposition  of  life  estates  or  homesteads,  or  community 
property,  on   owner's  death   in  certain   cases. 

S  1724.  Death  before  patent  issues.  Petition  and  proceedings 
to   determine   heirs  at  law. 


§1704.  ORDERS  AND  DECREES  TO  BE  EIJTEBED  IN 
MINUTES.  Orders  and  decrees  made  by  the  court,  or  a  judge 
thereof,  in  probate  proceedings,  need  not  recite  the  existence 
of  facts,  or  the  performance  of  acts,  upon  which  the  jurisdic- 
tion of  the  court  or  judge  may  depend,  but  it  shall  only  be 
necessary  that  they  contain  the  matters  ordered  or  adjudged, 
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except  as  otherwise  provided  in  this  title.  All  orders  and 
decrees  of  the  court  or  judge  must  be  entered  at  length  in 
the  minute-book  of  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §287  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652,  §  104;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  374;  April  16,  1880,  Code 
Amdt-s.    1880    (C.   C.    P.   pt.),   p.    105. 

See  Kerr's  Cyc.  C.  C.   P.   for   11   pars,  annotation. 

Code  .section. — 51  C.  146,  150  (construed);  72  C.  577,  57.S,  14 
P.  369  (construed);  31  P.  1119,  1120  (conclusiveness  of  order 
after  it  is  entered  and  an  appeal  taken);  99  C.  511,  515,  34  P. 
109  (construed);  110  C.  226,  227,  42  P.  641  (referred  to);  119  C. 
■21,  28,  50  P.  929  (construed);  122  C.  528,  529,  55  P.  328  (con- 
strued); 139  C.  694,  696,  70  P.  214,  73  P.  604  (construed);  143 
('.   402,   411,   77   P.   156    (cited). 

I'rolmte  Act  §287. — 51  C.  146,  150  (construed,  as  to  signing'  of 
minutes,  to  be  directory  merely). 

As  to  collateral  attack  on  judgment  for  or  against  deceased 
persons,  see   29  A.  S.  860,   870. 

As  to  conclusiveness  of  judgment  on  collateral  attack,  see  15 
A.  S.   143. 

As  to  effect  of  judgment  against  deceased  persons,  see  29 
A.  S.  816-819. 

As  to  judgment  against  deecased  person  not  subject  to  col- 
lateral  attack,  see   29   A.   S.   816,   817. 

As  to  probate  practice  and  procedure.  st'G  2  C'liiircliVs  Xov  i'ro- 
bate  Law  aud  I'ractlce,  1456,   1477-1496. 

As  to  what  is  collateral  attack,  see  5  A.  S.  453,  454;  23  A.  S. 
104-119. 

As  to  when  entry  nunc  pro  tunc  is  proper,  see  4  A.  S.  829-831. 


§  1705.  HOW  OFTEN  PUBLICATION  TO  BE  MADE.  When 
any  publication  is  ordered,  such  publication  must  be  made 
daily,  or  otherwise  as  often  during  the  prescribed  period  as 
the  paper  is  regularly  issued,  unless  otherwise  provided  in 
this  title.  The  court,  or  a  judge  thereof,  may,  however,  order 
a  less  number  of  publications  during  the  period. 

IllHtory:  Enacted  March  11,  1872,  founded  on  §  287  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652,  §  104;  amended 
April    16,    1880,   Code   Amdts.    1880    (C.   C.    P.   pt.),  p.    105. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 
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73  C.  558,  559,  15  P.  136.  137  (constriierD  .  S4  C.  444.  J46.  447.  ^l 
P.  281,  282,  283  (construed);  120  C.  421,  431,  52  P.  708  (constiucd  ) ; 
121  C.  522,  524,  50  P.  1068,  53  P.  1085   (cited). 

As  to  evidence  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  §  2010 
and  note. 

As  to  object  of  publication  provided  for  in  tliis  and  other 
sections,  see  Kerr's  Cyc.  C.  C.  P.  §  1539  and  note. 

As  to  probate  practice  and  procedure,  see  2  Churt'h'.s  Acw  I'ro- 
batc  Law  and  Practice,  1456,   1477-1496. 

As  to  proof  of  service  by  publication,  see  Kerr's  Cyc.  C.  C.  P. 
§  415  subd.  3  and  note. 

As  to  service  of  summons  by  publication,  see  Kerr's  Cyc.  C.  C. 
P.  §  412  and  note. 


§1706.  BECOEDED  DECREE  OR  ORDER  TO  IMPART 
NOTICE  FROM  DATE  OF  FILING.  When  it  is  provided  in 
this  title  that  any  order  or  decree  of  the  court,  or  a  judge 
thereof,  or  a  copy  thereof,  must  be  recorded  in  the  oflBce  of 
the  county  recorder,  from  the  time  of  filing  the  same  for 
record,  notice  is  imparted  to  all  persons  of  the  contents 
thereof. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code   Amdts.    1880    (C.   C.   P.   pt.),   p.    105. 


§  1707.  CITATION,  HOW  DIRECTED  AND  WHAT  TO  CON- 
TAIN. Citations  must  be  directed  to  the  person  to  be  cited, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the  court, 
and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and 
place  specified. 

History:      Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C  C.  P.  for  5  pars,  annotation. 

68  C.  82,  86,  8  P.  679  (cited);  6  P.  853,  858  (necessity  of  service, 
on  guardian,  by  citation);  72  C.  21,  24,  13  P.  48,  49  (cited);  116  C. 
448,  451,  48  P.  379   (construed). 

As  to  probate  practice  and  procedure,  see  2  CSuircir.'s  Aew  Pro- 
bate Law  and  Practice,  1456,   1477-1496. 
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§1708.  CITATION,  HOW  ISSUED.  The  citation  may  be 
issued  by  the  clerk  upon  the  application  of  any  party,  without 
;iii  order  of  the  jiidaie,  except  in  cases  in  which  such  order  is 
by  the  provisions  of  this  title  expressly  required. 

History:      Enacted  March  11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

C8  C.  82,  86,  8  P.  679  (cited);  6  P.  853,  858  (necessity  of  st-rvice. 
on  guardian,  by  citation);  72  C.  21,  24,  13  P.  48,  49  (cited):  110  C. 
•li:?,  451,  48  P.  379   (construed). 

As  to  probate  practice  and  prociMlure,  see  2  <'liiir«'li's  \e«  I'ro- 
Imte    l,iMV   liiMl   rravtioe.   MtiC.    1477-1  liM;. 


§  1709.  CITATION,  HOW  SERVED.  The  citation  must  be 
served  in  the  same  manner  as  a  summons  in  a  civil  action. 

History:  Enacted  March  11,  1872,  founded  on  §  289  Probate 
Act  as  amended  May  20,   1861,   Stats.   1861,  p.   653,   §  106. 

Soe  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. — 67  C.  18,  19,  6  P.  849  (construed);  6  P.  853,  858 
(necessity  of  service,  on  guardian,  by  citation — liow  to  be  servud 
—§§1709,  1710  reconciled);  68  C.  82,  86.  87,  89,  8  P.  679  (con- 
strued); 72  C.  21,  24,  13  P.  48,  49  (cited);  109  C.  250,  254.  41  P. 
1U33  (citations,  liow  served);  116  C.  443.  451,  48  P.  379  (cjI-mI); 
J  43  C.  19.  21.  76  P.  708  (construed). 

Probate  Act  §289. — 68  C.  82,  89,  8  P.  679   (referred  to). 

As  to  probate  practice  and  procedure,  see  2  Ciiurcli's  New  I'ro- 
hate  liaw  and  Practice,  1456,   1477-1496. 

As  to  riglit  of  legislature  to  provide  for  suljstituto  or  con- 
structive service,  see  38  L.  519. 

As  to  service  of  summons,  see  Kerr's  Cyc.  C.  C  1^.  SS  410-11- 
and  note. 

As  to  time  for  service  of  citation,  see  Krrr's  C.vc.  C.  C.  P. 
§  1711  and  note. 


S  1710.  PERSONAL  NOTICE  GIVEN  BY  CITATION.  When 
l)ersonal  notice  is  required,  and  no  mode  of  giving  it  is 
prescribed  in  this  title,  it  must  be  given  by  citation. 

History:  Enacted  March  11,  1872.  founded  on  §  288  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  652;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.   233,  act  held  unconstitutional,  see  history,  §  5  ante. 

1239 


Sn711-17i:5  CODE  OF  CIVIL  PROCEDURE.         [Pt.III,Tit.XI. 

See  Kerr's  Cyc.  C.  C.  P.   for  3  p<ars.  annotation. 

Code  section. — 67  C.  18,  19,  6  P.  849  (construed);  6  P.  853,  858 
(citation,  liow  to  be  served — §§1709,  1710  reconciled);  G8  C.  82, 
86,  87,  8  P.  679  (construed  witli  §  3  709  ante). 

Probate  Act  §288. — 68  C.  82,  89,  8  P.  679  (service  by  publica- 
tion, of  notice  upon  guardian,  who  has  left  state). 

As  to  probate  practice  and  procedure,  see  2  Clmrcli'x  ;Xc«'  Pro- 
hate  Law  and  Practice.   1456,   1477-1496. 

§  1711.  CITATION  TO  BE  SERVED  FIVE  DAYS  BEFORE 
RETURN.  When  uo  other  time  is  specially  prescribed  iu 
this  title,  citations  must  be  served  at  least  five  days  before 
the  return  day  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  290  Pro- 
bate Act  as  amended  May   20,   1861,  Stats.  1861,  p.   653,  §  107. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
116  C.   443,   451.  48  P.  379    (construed). 

As  to  probate  practice  and  procedure,  see  2  Clnircli'.s  New  Pro- 
hate  Law  and  Practice,  1456,   1477-1496. 

§  1712.  ONE  DESCRIPTION  OF  REAL  ESTATE  SOUGHT 
TO  BE  SOLD  BEING  PUBLISHED,  IS  SUFFICIENT  FOR 
ALL  PURPOSES.  When  a  complete  description  of  the  real 
property  of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  why  the  sale  should  not  be  made,  such  description  need 
not  be  published  in  any  subsequent  notice  of  sale,  or  notice 
of  a  petition  for  the  confirmation  thereof.  It  is  suflBcient  to 
refer  to  the  description  contained  in  the  publication  of  the 
first  notice,  as  being  proved  and  on  file  in  the  court. 

History:      Enacted  March  11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
139  C.  17,  20,  72  P.  393    (construed). 

As  to  probate  practice  and  procedure,  see  2  C'liiirch'.s  Xew  Pro- 
bate Law  and  Practice.   1456,   1477-1496. 

§  1713.    RULES  OF  PRACTICE  GENERALLY.     Except  as 

otherwise  provided  in  this  title,  the  provisions  of  part  two  of 
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this  code  are  applicable  to  and  constitute  the  rules  of  prac- 
tice in  the  proceedings  mentioned  in  this  title. 

History:  Enacted  March  11,  1872,  founded  on  §  293  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  653,  §109. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  section. — 55  C.  574,  576  (construed  with  §§  1714.  1715.  1716 
post — "findings"  are  proper  when);  56  C.  322,  325  (cited):  61  C. 
160,  163  (cited);  63  C.  36,  37  (cited);  74  C.  199,  205.  15  P.  753 
(construed  with  §§1714,  1715,  1716  post);  80  C.  144,  145  (erron- 
eously cited  for  §473),  22  P.  71,  72  (correct  citation);  93  C.  614, 
623,  29  P.  235,  238  (cited);  108  C.  92,  94,  40  P.  1055  (cited):  1 1  li 
C.  443,  450,  48  P.  379  (construed);  133  C.  584,  585,  65  P.  1081 
(cited);  139  C.  590,  591,  73  P.  417  (cited);  145  C.  464,  467,  78  P. 
960   (referred  to). 

Probate  Aot  §203. — 46  C.  246,  247   (construed). 

As  to  appeals — Generally. — See  Kerr's  Cyc.  C.  C.  P.  §§  936  et 
se(j.  and  notes. 

Same — Notice  to  adverse  party  need  not  he  pmvid.d  fm-  in 
.statute  providinf?  for. — See  Kerr's  Rieniiiai  Siii)|>leiiu'iii  l;Mi:», 
§  1713,  note. 

As  to  Part  II  of  this  code,  see  Kerr's  Cyc.  C.  C.  I'.  §S  ;!fi7  el 
scq.  and  notes. 

As  to  probate  practice  and  procedure,  see  2  riiiir<'irs  >eiv  I'ro- 
luite  Lav\-  and  Practice.  1456,   1477-1496. 


U714.     >E>V  TRIALS  AND  APPEALS.     The  provisions  of 

part  two  of  this  code,   relative  to  new  trials  and  appeals — 

except  in  so  far  as  they  are  inconsistent  with  the  provisions 

of  this  title — apply  to  the  proceedings  mentioned  in  this  title. 

History:    Enacted   Marcli    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

53  C.  631  (construed);  55  C.  574,  576  ("finding-.s"  arc  prop.r 
wlien);  68  C.  132,  8  P.  691  (construed  witli  §§1715,  1716,  1717 
post);  74  C.  199,  205,  15  P.  753  (construed  with  §1713  ante, 
§§1715.  1716  post);  83  C.  619,  24  P.  45,  46  (applied);  88  C.  302, 
315.  26  P.  178,  532,  533  (construed  witli  §§588,  656  ante);  93  C. 
614,  618,  29  P.  235,  236  (cited);  133  C.  584,  585.  65  P.  lOSl  (cit.'d); 
148  C.  233,  23G,  113  A.  S.  231,  82  P.  962  (onl.r  disnii.s.sini?  cont-.-sl 
of  proliate  of  will  is  reviewable  on  appeal  from  linal  oi-di-r  or 
.fudgment  adniittingr  the   will   to   probate). 

As  to  appeals — Generally. — See  Kci-i-'.s  Cyi-.  C.  C.  I*.  S§  li:',i;  i-t 
seq.  and  notes. 
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Same — Notice  to  adverse  party  need  not  V)e  provided  fur  in 
statute  providing  for. — See  Kerr's  Biennial  Supplemcut  1909, 
§  1713,  note. 

As  to  new  trials,  see  Kerr's  Cyc.  C.  C.  P.  §§  656  et  seq.  and 
notes. 

As  to  probate  practice  and  procedure,  see  ti  Cliiiroli's  New  Pro- 
bate  I,t\^\    anrt  Practice,   1456,    1477-1496. 

§  1715.     WITHIX  WHAT  TI3IE  APPEAL  MUST  BE  TAKEN. 

The  appeal  must  be  taken  within  sixty  days  after  the  order, 
decree,  or  judgment  is  entered. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  act 
held  unconstitutional,   see  liistory,   §  5  ante. 

See  'Kerr's  Cyc.  C.  C.   P.   for   13  pars,   annotation. 

Code  section. — 54  C.  223,  228  (applied):  55  C.  574,  576  ("find- 
ings" are  proper  when);  64  C.  379,  1  P.  159  (applied):  64  C.  428. 
429,  1  P.  702  (applied);  68  C.  132,  8  P.  691  (construed  with  5  1714 
ante,  §§  1716,  1717  post);  72  C.  335.  339,  13  P.  880  (construed  witli 
§  1717  post);  74  C.  199,  205,  15  P.  753  (cited);  75  C.  523,  524,  17  P. 
640,  641  (applied);  20  P.  712,  713  (referred  to  in  dis.  op.  of 
McParland,  J. — sufficiency  of  evidence  ma.v  be  considered  if 
appeal  is  taken  within  time  prescribed);  83  C.  619,  24  P.  45 
(applied);  93  C.  614,  621,  29  P.  235,  237  (cited);  95  C.  671,  672, 
30  P.  796  (appeals  must  be  taken  within  time  prescribed  in 
this  section);  96  C.  113,  114,  30  P.  1104,  1105  (cited);  98  C.  553, 
33  P.  549  (cited);  109  C.  643,  646,  42  P.  428  (cited);  119  C.  27. 
28,  50  P.  929  (construed  with  §  1704  ante);  122  C.  528,  529,  55  P. 
328  (construed);  133  C.  321,  322  323,  65  P.  742,  1039  (construed); 
134  C.  121,  122,  66  P.  198  (cited);  138  C.  194,  197,  71  P.  171 
(cited);  141  C.  72,  73,  74  P.  550  (construed):  147  C.  188,  194,  81 
P.  534   (cited). 

Probate  Act  §298. — 74  C.  199,  207,  15  P.  753  (construed — appeal 
— re-examination   of  accounts). 

As  to  appeals  by  executors  and  administrators,  see  ante  §  16'>. 

As  to  appeals  in  probate  matters,  see  Kerr's  Cyc.  C.  C.  P. 
§  963  subd.  3  and  note. 

As  to  probate  practice  and  procedure,  see  2  Cliurch'.s  Xe»v  Pro- 
bate Law  and  Practice,  1456,   1477-1496. 

S  I71«.     ISSUES    JOINED    IN    PROBATE    COURT,    HOW 

TRIED  AND  DISPOSED  OF.  All  issues  of  fact  joined  in  pro- 
bate proceedings  must  be  tried  in  conformity  with  tlie  re- 
quirements of  article  two,  chapter  two,  of  this  title,  and  in 
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all  such  proceedings  the  party  affirming  is  plaintiff,  and 
the  one  denying  or  avoiding  is  defendant.  Judgments  therein, 
on  the  issue  joined,  as  well  as  for  costs,  may  be  entered  and 
enforced  by  execution  or  otherwise  by  the  court  as  in  civil 
actions. 

History:  Enacted  March  11,  1872,  founded  on  §  294  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  653,  §  110;  March  30. 
1808,  Stats.  1867-8,  p.  629,  §2;  amended  April  10,  1880,  Code 
Anidt.s.   1880    (C.  C.  P.  pt.),  p.   106. 

See  Kerr'.s  Cyc.  C.  C.  P.  fur  5  pars,  annotation. 

Code  sevtioD. — 55  C  574,  576  ("findings"  are  proper  when);  56 
C.  322,  325  (cited);  68  C.  132,  8  P.  691  (construed  witli  5S1714. 
1715  ante,  §1717  post);  72  C.  335,  337,  339,  13  P.  880,  8S2  (con- 
strued with  §  1717  post);  74  C.  199,  205,  207,  15  P.  753  (construed 
— contests  of  accounts — jury  trial):  116  C.  637.  043,  48  I'.  791 
(cited);  133  C.  584,  585,  65  P.  1081  (construed  with  §1717  post): 
73  P.  186  (denial  of  jury  trial,  on  application  for  letters  testa- 
mentary, not  error  when);  140  C.  414,  439,  73  P.  1070,  74  P. 
441   (referred  to);  147  C.  124,  128,  81  P.   546,  547    (con.strued). 

Probate  Act  §294. — 35  C.  509,  511  (cited — decree  admitting 
will  to  probate  reversed);  74  C.  199,  207,  15  P.  753  (cited — 
appeal — re-examination — §295   Probate  Act  of   1850  also  cited). 

As  to  how  and  what  issues  are  to  be  tried,  see  post  §  1717. 

As  to  probate  practice  and  procedure,  see  2  fliiiroliV«*  .\e»v  I'ro- 
liate   I-a>v   uu<1   I'raetioe,   1456,    1477-1496. 


S  1717.  rOlKT  TO  TRY  CASE  » HEN  >0  JURY  DE- 
MANDED.   HOW  A>D  WHAT  ISSUES  TO  BE  TRIED.    If  no 

jury  is  demanded,  the  court  must  try  the  issues  joined,  and 
sign  and  file  its  decision  in  writing,  as  provided  in  sections 
six  hundred  and  thirty-two  and  six  hundred  and  thirty-three. 
If,  on  written  doniand,  a  jury  is  oallod  by  either  party,  and 
the  issues  are  not  sufficiently  made  up  by  the  written  pleadings 
on  file,  the  court,  on  due  notice  to  the  opposite  party,  must 
settle  and  frame  the  issues  to  be  tried,  and  submit  the  same, 
together  with  the  evidence  of  each  party,  to  the  jury,  on 
which  they  must  render  a  verdict. 

[\ew  trial.]  Either  party  may  move  for  a  new  trial,  upon 
the  same  grounds  and  errors,  and  in  like  manner,  as  provided 
in   this  code  for  civil   actions. 
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History:  Enacted  March  11,  1872,  founded  on  §  294  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861.  p.  653,  §  110;  March  30, 
1868,  Stats.  1867-8,  p.  629,  §2;  amended  by  Code  Commission, 
Aft  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  act  held 
unconstitutional,  see  Iiistory,  §  .5  ante;  amended  Marcli  20,  1907, 
Stats,  and  Amdts.  1907,  p.  727,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   506. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

68  C.  132,  8  P.  691  (construed  with  §§1714,  1715,  171G  ante): 
72  C.  335,  339,  13  P.  880,  882  (construed  with  §1716  ante);  74  C. 
199,  207,  15  P.  753  (construed — jury  trial);  96  C.  113,  114,  30  P. 
1104  (construed);  133  C.  584,  585,  65  P.  1081  (construed  witli 
§1716  ante);  73  P.  186  (denial  of  jury  trial,  on  application  for 
letters   testamentary,   not   error  when). 

As  to  new  trial  and  appeals,  see  Kerr's  Cyc.  C.  C.  P.  §  1714 
and  note. 

As  to  probate  practice  and  procedure,  see  2  Cliiircli's  Ne-w  Pro- 
bate L,a«    and  Practice,  1456,   1477-1496. 

§  1718.  COURT  TO  APPOINT  ATTORNEY  FOR  MINOR  OR 
ABSENT  HEIRS,  DEVISEES,  LEGATEES,  OR  CREDITORS, 
WHEN,  AND  WHAT  COMPENSATION  HE  IS  TO  RECEIVE. 

[Repealed.] 

History:  Enacted  March  11,  1872,  founded  on  §  295  Probate 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  374;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  106;  repealed  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  233,  act  held  unconstitutional,  see  history,  §  5  ante;  re- 
repealed  March   19,   1903,  Stats,  and  Amdts.   1903,  p.   243. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

75  C.  596,  599,  19  P.  174,  176  (construed);  93  C.  627,  629,  29  P. 
239  (cited  as  to  appointment  of  attorney  and  his  fee);  125  C. 
253,  258,  57  P.  994  (construed);  134  C.  3,  6,  66  P.  30  (construed); 
146  C.  661,  663,  666,  80  P.  1072  (construed);  128  U.  S.  53,  55.  89, 
32  L.  ed.  415,  424,  9  Sup.  Ct.  R.  30    (applied). 

As  to  probate  practice  and  procedure,  see  2  C'lmrch's  New  Pro- 
bate Law  and  Practice,  1456,   1477-1496. 

§1719.     DECREES,  WHAT  TO  BE  RECORDED.     When  a 

judgment  or  decree  is  made,  setting  apart  a  homestead,  con- 
firming a  sale,  making  distribution  of  real  property,  or  deter-i 
mining  any  other  matter  affecting  the  title  to  real  property,  a 
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certified  copy  of  the  same  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  property  is  sit- 
uated. 

History:  Enacted  Marcli  1],  1872,  substantial  re-enactment 
of  §  296  Probate  Act  as  amended  May  7,  1855.  Stats.  1855,  p.  301; 
May  20,  1861,  Stats.  1861,  p.  654,  §112;  amended  March  24,  1874, 
Code   Amdts.    1873-4,   p.    375. 

As  to  definition  of  essentials  of  judgment,  see  29  A.  S.  S2. 
As  to  jjrobatc  practici-  and  proc-eduri-,  soe  ::  Cliiiri>irM  New  Pro- 
halo    I, aw   iiiid   rraotice,   1450,    1477-1496. 

§1720.  COSTS,  BY  WHOM  PAID  IN  CERTAIN  CASES. 
When  it  is  not  otherwise  prescribed  in  this  title,  the  superior 
court,  or  the  supreme  court,  on  appeal,  may,  in  its  discretion, 
order  costs  to  be  paid  by  any  party  to  the  proceedings,  or 
out  of  the  assets  of  the  estate,  as  justice  maj'  require.  Execu- 
tion for  the  costs  may  issue  out  of  the  superior  court. 

History:  Enacted  March  11,  1872,  founded  on  §  302  Probate 
Act  as  amended  May  7,  1855,  Stats.  1855,  p.  302,  §13;  amended 
April   16,   1880,  Code  Amdts.    1880    (C.  C.  P.  pt.),  p.    106. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  amiotation. 

Code  Nection. — 47  C.  450,  452  (construed);  93  C.  569,  571,  572, 
29  P.  230,  231  (construed);  112  C.  447,  453,  44  P.  743  (construed): 
120  C.  447,  452,  453,  454,  52  P.  804  (construed);  141  C.  424,  426. 
75  P.  850,  851  (construed);  152  C.  271,  273,  92  P.  642  (construed— 
entire  matter  of  costs  is  in  discretion  of  court):  1  C.  A.  740, 
743,  83  P.  85  (construed  witli  respect  to  discretion,  concernint? 
costs,  of  upper  and  lower  court). 

Probate  Act  §30::. — 36  C.  277,  280    (construed). 

As  to  liability  of  executor,  or  administrator,  f.u-  cost.';,  s.^ 
ante  §  1509. 

As  to  probati^  practice  and  proceilure,  see  2  fliiireir.s  >iew  I'ro- 
l>u(e   I>!iw    au«l  Praftice,   1456,    1477-1496. 

§  1721.  EXECUTOK,  ETC.,  TO  BE  REMOVED  WHEN  COM- 
MITTED   FOR   CONTEMPT,    AND    ANOTHER    APPOINTED. 

Whenever  an  executor,  administrator,  or  guardian  is  com- 
mitted for  contempt  in  disobeying  any  lawful  order  of  the 
court,  or  a  judge  thereof,  and  has  remained  in  custody  for 
thirty   days  without  obeying  such  order,  or  purging  himself 
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otherwise  of  the  contempt,  the  court  may,  by  order  reciting 
the  facts,  and  without  further  showing  or  notice,  revoke  his 
letters  and  appoint  some  other  person  entitled  thereto  execu- 
tor, administrator,  or  guardian  in  his  stead. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.   1880    (C.   C.  P.  pt.),  p.   106. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

53  C.  204,  208    (construed). 

As  to  probate  practice  and  procedure,  see  2  CliurcU's  New  Pro- 
bate Law  and  Practice,  1456,   1477-1496. 

As  to  wliat  acts  or  omissions  are  contempts,  see  Kerr's  Cyc. 
C.  C.   P.  §  1209  and  note. 


§1722.  SERVICE  OF  PKOCESS  ON  GUAEDIAN.  When- 
ever an  infant,  insane,  or  incompetent  person  has  a  guardian 
of  his  estate  residing  in  this  state,  personal  service  upon  the 
guardian  of  any  process,  notice,  or  order  of  the  court  con- 
cerning the  estate  of  a  deceased  person  in  which  the  ward 
is  interested,  is  equivalent  to  service  upon  the  ward,  and 
it  is  the  duty  of  the  guardian  to  attend  to  the  interests  of 
the  ward  in  the  matter.  Such  guardian  may  also  appear  for 
his  ward  and  waive  any  process,  notice,  or  order  to  show 
cause  which  an  adult  or  a  person  of  sound  mind  might  do. 

History:  Enacted  Marcli  24,  1874,  Code  Amdts.  1873-4,  p.  375; 
amended  April   16,   1880,  Code  Amdts.   1880   (C.  C.  P.   pt.),  p.   107. 

§  1723.  DISPOSITION  OF  LIFE  ESTATES  OR  HOME- 
STEADS, OR  COMMUNITY  PROPERTY,  ON  OWNER'S 
DEATH  IN  CERTAIN  CASES.  If  any  person  has  died  or 
shall  hereafter  die  who  at  the  time  of  his  death  was  the 
owner  of  a  life  estate  which  terminates  by  reason  of  the 
death  of  such  person,  or  if  such  person  at  the  time  of  his 
death  was  one  of  the  spouses  owning  lands  as  a  homestead, 
which  lands  by  reason  of  the  death  of  such  person,  vest  in 
the  surviving  spouse;  or  if  such  person  was  a  married  woman 
who  at  the  time  of  her  death  was  the  owner  of  community 
property  which  passed  upon  her  death  to  the  surviving  hus- 
l)and:   any  person  interested  in  the  property,  or  in  the  title 
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thereto,  in  which  such  estates  or  interests  were  held,  may 
file  in  the  superior  court  of  the  county  in  which  the  property 
is  situated,  his  verified  petition  setting  forth  such  facts,  and 
thereupon  and  after  such  notice  by  publication  or  otherwise, 
as  the  court  may  order,  the  court  shall  hear  such  petition 
and  the  evidence  offered  in  support  thereof,  and  if  upon  such 
hearing  it  shall  appear  that  such  life  estate  of  such  deceased 
person  al)solutely  terminated  by  reason  of  his  death,  or  such 
homestead  or  community  property  vested  in  the  survivor  of 
such  marriage,  the  court  shall  make  a  decree  to  that  effect, 
and  thereupon  a  certified  copy  of  such  decree  may  be  recorded 
in  the  office  of  the  county  recorder,  and  thereafter  shall  have 
the  same  effect  as  a  final  decree  of  distribution  so  recorded. 

History:  Enacted  March  4,  1881,  Stats,  and  Amdts.  1881, 
p.  35;  amended  March  4,  1897,  Stats,  and  Amdt.«!.  1897,  p.  62;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  234,  act  held  unconstitutional,  see  history,  S  5  ante;  March  IS, 
1905,   Stats,   and   Amdts.    1905,   p.    146. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

102  C.  537,  538,  541,  36  P.  864  (applied):  131  C.  447.  450.  fiS  P. 
734  (referred  to);  136  C.  385.  387,  69  P.  20  (construed):  142  C. 
119,  120,  75  P.  670  (applied);  148  C.  157,  159,  160,  82  P.  768  (con- 
strued as  to  notice  sufficient  in  proceedings  under). 

As  to  possession  by  life  tenant  adverse  to  reversioner,  see  19 
A.  S.   635-639. 

As  to  probate  pr.nctice  and  procedure,  see  '2  C'linrcir.s  »»v  l*r<>- 
bate  I^aw  and  Practice.  1456.   1477-1496. 

As  to  rig:hts  of  tenant  for  life,  see   19  A.  S.   628,   639. 

As  to  succession  to  community  property,  si^e   12   A.  S.   !)<•. 

As  to  when  life  tenant  entitled  to  pront.s,  see    11   .\.  S.   633. 


81724.     DEATH    IJEFOKE    PATENT    ISSUES.     rETITIOX 
AND    PROCEEDINGS    TO    DETERMINE    HEIRS    AT    LAW. 

Whenever  any  person  shall  have  entered  any  land  in  the 
United  States  and  dies  before  patent  for  the  same  shall  have 
been  issued  and  patent  thereafter  is  issued  to  the  heirs  at 
law  of  such  decedent,  any  person  interested  in  such  lands  as 
heir  at  law  or  devisee  or  the  administrator  or  executor  of  any 
of  them  if  deceased,  may  file  a  petition  in  the  superior  court 
of  the  State  of  California  in  and  for  the  county  wherein  said 
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land  or  any  part  thereof  is  situate  setting  forth  the  date  of 
the  death  of  such  decedent,  the  date  of  the  issuance  of  such 
patent  and  that  the  same  was  issued  to  the  heirs  at  law  of 
such  deceased  person,  and  the  land  described  therein  and  the 
names,  ages  and  residences  if  known,  of  the  heirs  at  law  of 
such  deceased  persons  and  a  request  that  a  decree  be  entered 
in  said  court  establishing  who  are  the  heirs  at  law  of  such 
deceased  person. 

[Order  for  hearing.]  Upon  the  filing  of  such  petition  the 
clerk  of  the  court  must  make  an  order  fixing  the  time  and 
place  of  hearing  of  said  petition  which  time  must  not  be  less 
than  ten  days  nor  more  than  thirty  days  from  the  filing  of 
said  petition. 

Notice  of  tlie  time  and  place  for  the  hearing  of  said  petition 
must  be  given  by  the  clerk  by  posting  of  notices  thereof  in 
three  or  more  public  places  in  said  county  at  least  ten  days 
prior  to  the  date  fixed  for  said  hearing. 

[Answer  to  petition  —  Who  may  file.]  At  any  time  before 
the  date  fixed  for  such  hearing  any  person  interested  in  said 
lands  as  heir  at  law  or  devisee  of  such  decedent  may  answer 
said  petition  and  deny  any  of  the  matters  contained  therein. 

At  the  time  fixed  for  said  hearing  or  at  such  time  thereafter 
as  may  be  fixed  by  the  court,  the  court  must  hear  the  proofs 
offered  by  petitioner  and  the  person  answering  the  same,  if 
there  be  any  answer  thereto,  and  must  make  a  decree  con- 
formable to  the  proofs.  Such  decree  shall  have  the  same  force 
and  effect  as  decrees  entered  in  accordance  with  the  pro- 
visions of  Part  III  Title  XI  of  this  code. 

Hi.st»ry:  Enacted  February  11,  1909,  Stat.s.  and  Amdts.  1909. 
ch.    23. 
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CHAPTER   XIII. 
OF  PUBLIC  ADMINISTRATOR. 

SlTl'i;.  W'liat  estates  to  be  administered  Iiy  public  arimiiii.stra- 
tor. 

SlTl'T.  Public  administrator  to  ol)taln  letters,  wlien  and  how. 
His  bond  and   oath. 

S  172S.     Duty   of  persons  in  whose  house  any  stranger  dies. 

§  1729.  Must  return  inventory  and  administer  estates  accord- 
ing to  this  title. 

§  1730.  When  another  person  is  appointed  administrator  or 
execxitor,  public  administrator  to  deliver  up  the  es- 
tate. 

§  IT."?!.  Civil  officers  to  give  notice  of  waste  to  public  admin- 
istrator. 

§  173L'.     Suits    for   property    of   decedents. 

g  173.3.  Order  to  examine  party  charged  with  embezzling  estate 
(repealed). 

S1731.     Punishment  for  refusing     to  attend    (repealed). 

$  1735.     Order  on  public  administrator  to  account. 

S  173f;.  Every  six  months  to  make  and  publish  return  of  con- 
dition of  estate. 

8  1737.  Estate  moneys,  escheats,  etc.  [To  be  deposited  with 
county  treasurer.] 

§  1738.  Not  to  be  interested  in  the  payments  for  or  on  account 
of  estates  in  his  hands. 

S  1739.  When  to  settle  witli  county  clerk,  and  how  unclaimed 
estate  disposed  of. 

§1710.  Proceedings  against  public  administrator  for  failure 
to  pay   over   money   as   ordered. 

§  1711.     Fees  of  officers,   when  and  by  whom   paid. 

§  1742.     Public    administratoi-    to    administer    oaths. 

S  1743.     Preceding  cliapters   applicable    to    public    administratoi'. 

§  1744.  To  file  reports.  Penalty  for  failure.  Duty  of  district 
attorney. 

8172(5.  nilAT  ESTATES  TO  BE  ADMINISTERED  BY 
ITBLIC  AD.MIMSTKAT<M{.  Every  i)ul)Iic  administrator,  duly 
elected,  coniniissioued,  and  qualified,  must  take  charge  of  the 
estates  of  persons  dyins  within  his  county,  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administrators 
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are  appointed,  and  which,  in  consequence  thereof,  are  being 
wasted,  uncared  for,  or  lost; 

2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court;   and 

4.  Of  tlie  estates  upon  which  letters  of  administration  have 
been  issued  to  him  by  the  court. 

History:  Enacted  March  11.  1872;  amended  April  16.  1880, 
Code   Amdts.    1880    (C.    C.    P.    pt.),    p.    107. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

64  C.  226,  227,  30  P.  437  (construed);  64  C.  228,  30  P.  804  (con- 
strued); 74  C.  338,  339,  16  P.  233  (construed):  76  C.  294,  297,  298, 
18  P.  407,  409  (construed);  97  C.  339,  340,  32  P.  323  (construed); 
101  C.  609,  613,  36  P.  118  (construed);  103  C.  429,  430,  37  P.  410 
(construed);  120  C.  343,  52  P.  819  (construed);  120  C.  344,  347, 
52  P.  832  (construed);  127  C.  659,  661,  662,  60  P.  428  (construed 
with  §1727  post);  136  C.  110,  112,  68  P.  499  (construed):  143  C. 
194,  202,  76  P.  968  (cited);  146  C.  590,  592,  593,  594,  597.  SO  P. 
861    (construed). 

As  to  commissions  of  executors  and  administrators,  see  Kerr's 
Cyc.  C.  C.  P.  §  1618  and  note. 

As  to  public  administrator,  generally,  see  Kerr's  Cyc.  C.  C. 
P.  §1350  and  note  pars.  17,  18;  §1365  and  note  par.  39;  §1368 
and  note  par.  9;  §1369  and  note  par.  14;  §1374  and  note  par. 
5;  §  1379  and  note  pars.  14,  15;  §  1388  and  note  pars.  21-24;  §  1411 
and  note  pars.  9-11;  and  §1727  and  note;  also  '2  Cburcb's  IVev*- 
Probate  Law  and  Practice,   1497,   1504-1512. 

Same— Right  of  to  letters. — See  Kerr's  Cyc.  C.  C.  P.  §  1365 
subd.  8  and  note,  and  §  1727  and  note  par.  6. 

Failure  of  to  qualify  or  perform  duties,  coroner  to  qualify  or 
act. — See  Act  March  30,  1872,  Stats.  1871-2  p.  796  Hen.  G.  L.  p. 
1087. 


S  1727.  PUBLIC  ADMINISTRATOR  TO  OBTAIN  LETTERS, 
WHEN  AND  HOW.  HIS  BOND  AND  OATH.  Whenever  a 
public  administrator  takes  charge  of  an  estate,  which  he  is 
entitled  to  administer  without  letters  of  administration  being 
issued,  or  under  order  of  the  court,  he  must,  with  all  con- 
venient dispatch,  procure  letters  of  administration  thereon,  in 
like  manner  and  on  like  proceedings  as  letters  of  adminis- 
tration are  issued  to  other  persons.  His  official  bond  and 
oath  are  in  lieu   of  the  administrator's  bond   and  oath;    but 
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when  real  estate  is  ordered  to  be  sold,  another  bond  may  be 
required  by  the  court. 

HiNtory:     Kiuulrrl    Ma  nil     II,    1S7L'. 

See  Kerr's  Cyi'.  C.   C.   P.   for  7   pars,  annotation. 

76  C.  294,  297,  IS  P.  407,  409  (presumption  that  every  inte.stiite 
has  left  an  heir);  127  C.  659,  661,  662.  60  P.  428  (construed  witli 
SSiasS  and  1726  ante);  146  C.  590,  59,'?,  .t94,  SO  P.  .S61  (eiteil); 
146  C.  724,  725,  SI  P.  117   (cited). 

As  to  additional  bonds,  when  requii'od,  see  Kerr's  Cyc.  C.  C. 
P.    S  1:^89   and    note. 

As  to  delivery  by  public  administrator  when  another  is  ai>- 
pointed    administrator,    see    post    §  1730. 

As  to  irre.s?ularities  in  ofHcial  bonds  whicli  fail  to  relieve 
sureties,  see  90  A.  S.   189-206. 

As  to  liability  on   offlcial   bonds,   see   91   A.  S.   498-579. 

As  to  public  administrators,  see  'Ji  ('liiiri-li'!«  New  Probate  l.jiw 
unit   Praetiee,   1497.   1504-1512. 

§  1728.  DUTY  OF  PERSONS  IN  WHOSE  HOUSE  ANY 
STR.VNGER  DIES.  Whenever  a  stranger,  or  person  without 
known  heirs,  dies  intestate  in  the  house  or  premises  of  an- 
other, the  possessor  of  such  premises,  or  any  one  knowing  the 
facts,  must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is  liable 
for  any  damage  that  may  be  sustained  thereby,  to  be  recov- 
ered l)y  the  i)ublic  administrator,  or  any  party  interested. 
IIlN<ory:     Enacted    March     11.    1872,    §304    Probate    Act. 

See    Kerr's  Cyc.  C.   C.   P.   for  3   pars,  annotation. 

Code  NectuMi. — 76  C.  294,  297.  18  P.  407.  409  (cited — presump- 
lion   tliat   heir  exists);   143  C.  194,  202.  76  P.  968   (cited). 

Probate  .Aet  §  :t04. — 7  C.  215,  231,  68  A.  D.  237   (cuiistru.'d  ). 

As  to  pul)lic  a(bninistrators.  see  2  Cbiireb'M  New  l»roba(e  l-aw 
mill    l"rae<i«-e,    lli>7.   15111-1512. 

n729.  MUST  RETURN  IXVENTCHIY  AND  ADmNISTER 
ESTATES  A('U(H{I)IN(i  TO  THIS  TUILE.  The  public  admin- 
istrator must  make  and  return  a  perfect  inventory  of  all 
estates  taken  into  his  possession,  administer  and  account  for 
the  same  according  to  the  provisions  of  this  title,  subject  to 
the  control  and  directions  of  the  court. 
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HLstory:  Enacted  Marcli  11,  1872,  founded  on  §305  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    107. 

76  C.  294,  297,  18  P.  407,  409  (cited — presuinpt  i.>n  that  li.-ir 
exists);   143  C.  194,  202,  76  P.  968   (referred  to). 

As  to  public  administrators,  see  3  Chiireli's  ,\e\v  Trohalo  Law 
aud  Practice,  1497,  1504-1512. 

§1730.  WHEN  ANOTHER  PERSON  IS  APPOINTED  AD- 
MINISTRATOR  OR  EXECUTOR,  PUBLIC  AD3IINISTRAT0R 
TO  DELIVER  UP  THE  ESTATE.  If,  at  any  time,  letters  tes- 
tamentary or  of  administration  are  regularly  granted  to  any 
other  person  on  an  estate  of  which  the  public  administrator 
has  charge,  he  must,  under  the  order  of  the  court,  account 
for,  pay,  and  deliver  to  the  executor  or  administrator  thus 
appointed,  all  the  money,  property,  papers,  and  estate  of  every 
kind  in  his  possession  or  under  his  control. 

HLstory:  Enacted  March  11,  1872,  founded  on  §306  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.    107. 

See  Kerr's  Cyc.  C.   C.   P.   for  4  pars,   annotation. 

Code  .section. — 76  C.  294,  297,  18  P.  407,  409  (presumption  that 
heir  exists);  101  C.  609,  613,  36  P.  118  (cited  as  to  delivery  of 
estate);  146  C.  590,  597,  80  P.  861    (referred  to). 

Probate  Act  §306. — 7  C.  215,  232,  68  A.  D.  237   (construi-d ). 

As  to  public  administrators,  see  li  rimroliVs  .Veiv  I*r«»l»site  l/uw 
aud  Practice,  1497,  1504-1512. 

§  1731.  CIVIL  OFFICERS  TO  GIVE  NOTICE  OF  WASTE 
TO  PUBLIC  ADMINISTRATOR.  All  civil  officers  must  in- 
form the  public  administrator  of  all  property  known  to  them, 
belonging  to  a  decedent,  which  is  liable  to  loss,  injury,  or 
waste,  and  which,  by  reason  thereof,  ought  to  be  in  the  pos- 
session of  the  public  administrator. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of 
§  307   Probate   Act. 

§  1732.     SUITS   FOR  PROPERTY    OF  DECEDENTS.     The 

public  administrator  must  institute  all  suits  and  prosecutions 
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necessary    to    recover    the    property,    debts,    papers,    or   other 
estate  of  the  decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §308  Pro- 
l)ate   Act. 

As  to  citations,  and  the  service  thereof,  see  Kerr's  Cyo.  C.  C. 
P.   §§  1708-1711  and  notes. 

As  to  pulilie  administrators,  see  2  Clmrcli's  'Xo^^  l'r«>Jm<«'  l,:nv 
ami  I'pju'tU-e,   1497,  1504-1512. 


8  1783.  OKDEU  TO  EXAMINE  TAUJ  Y  CHAROED  WITH 
EMBEZZLING  ESTATE   [repealed]. 

Historj  :  Kiiacted  Marcli  11,  1872,  svtl)Stantial  re-enactment 
of  S  309  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  107;  repealed  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234,  act  lield  unconstitu- 
tional, see  history,  §  5  ante;  repealed  Marcli  20,  1907,  Stats,  and 
Amdt.".  1907,  p.  728,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  506. 

S  1734.  PUNISHMENT  FOR  REFUSING  TO  ATTEND  [re- 
pealed]. 

HiNlory:  Enacted  March  11,  1872,  founded  on  §310  Probate 
Act;  amended  April  IG,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  107;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  234,  act  held  unconstitutional,  see  his- 
tory, §  5  ante;  repealed  March  20,  1907,  Stats,  and  Amdts.  1907, 
\>.   728,  Kerr's  Stats,  and  ^mdts.   1906-7,  p.   506. 

As  to  contempt  for  disobedience  of  proi'css  nf  cuinl,  see  Ki-rr'.-^ 
Cyc.  C.   C.  P.   §  1209   subd.   5  and  note-. 

As  (o  pul)lic  administrators,  S'-o  '2  CliiircliN  \«'m-  rrohafv  l.iiw 
:iimI   rr!ifti»-»>,    1197,   1301-1512. 


§  173r>.  ORDER  ON  PUBLIC  ADMINISTRATOR  TO  AC- 
(MKINT.  The  court  may,  at  any  time,  order  the  public  admin- 
istrator to  account  for  and  deliver  all  the  money  and  prop- 
erty of  an  estate  in  his  hands  to  the  heirs,  or  to  the  execu- 
tors or  administrators  regularly  appointed. 

lliN<<>ry:  Enacted  Marcli  11,  1872,  re-enactment  of  §311  Pro- 
I'ate  Act;  amended  April  16,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   108. 
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Code  section. — 76  C.  294,  297,  18  P.  407,  409  presumption  that 
heir  exists);    146   C.   590,  597,   80   P.   861    (cited). 

Probate   .\ct   §311. — 7   C.   215,   232,   68   A.   D.    2:!7    (cited). 

As  to  public  administrators,  see  ti  C'liiireir.s  \«mv  I'rdlinU"  l.inv 
and  Practice,  1497,  1504-1512. 

§  1736.  EVERT  SIX  MOMHS  TO  MAKE  AND  PUBLISH 
RETURN  OF  CONDITION  OF  ESTATE.  The  public  adminis- 
trator, or  any  person  who  received  letters  of  administration 
while  acting  as  public  administrator,  must,  once  in  every  six 
months,  make  to  the  superior  court,  under  oath,  a  return  of  all 
the  estates  of  decedents  which  have  come  into  his  hands,  the 
value  of  each  estate,  the  money  which  has  come  into  his  hands 
from  every  such  estate,  and  what  he  has  done  with  it,  and  the 
amount  of  his  fees,  and  expenses  incurred  in  each  estate, 
and  the  balance,  if  any,  in  each  such  case  remaining  in  his 
hands;  publish  the  same  six  times  in  some  newspaper  pub- 
lished in  the  county,  or  if  there  is  none,  then  post  the  same, 
legibly  written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county.  One  copy  of  the  return  must  be  filed  with  papers 
in  each  estate  so  reported. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  312  Probate  Act;  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  108;  March  26,  1895,  Stats,  and  Amdts.  1895, 
p.    157. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

Code  section. — 76  C.  294,  297,  18  P.  407,  409  (presumption  tliat 
heir  exists);  127  C.  184,  185,  188,  59  P.  590  (construed);  140  C. 
590,  594,  80  P.   861    (cited). 

Probate  Act  §312. — 7  C.  215,  232.  68  A.  D.  237    (construed). 

As  to  public  administrators,  see  2  Cbnrcb'.s  Xe«-  I'robate  l^a^' 
and  Practice,  1497,  1504-1512. 

§1737.  ESTATE  MONEYS,  ESCHEATS,  ETC.  [TO  BE 
DEPOSITED  WITH  COUNTY  TREASURER.]  It  is  the  duty 
of  every  public  administrator,  as  soon  as  he  receives  the 
same,  to  deposit  with  the  county  treasurer  of  the  county  in 
which  the  probate  proceedings  are  pending,  all  moneys  of  the 
estate;  and  such  moneys  may  be  drawn  upon  the  order  of 
the  public  administrator,  countersigned  by  a  superior  judge, 
when  required  for  the  purposes  of  administration.     It  is  tlie 

1254 


ch.  XIII.]  ESTATE    MONEYS.  §  17o7 

dutj"  of  the  connty  treasurer  to  receire  and  safely  keep  all 

such  moneys,  and  pay  them  out  upon  the  order  of  the  public 
administrator,  when  countersigned  by  a  superior  judge,  and 
not  otherwise,  and  to  keep  an  account  with  such  estate  of  all 
moneys  received  and  paid  to  him;  and  the  county  treasurer 
must  be  allowed  one  per  cent  upon  all  moneys  received  and 
kept  by  him,  and  no  greater  fees  for  any  services  herein  pro- 
vided; and  for  the  safe-keeping  and  payment  of  all  such 
moneys,  as  herein  provided,  the  said  treasurer  and  his  sure- 
ties are  responsible  upon  his  official  bond. 

[Iinestment  pendiiijj  proceeding's.]  The  moneys  thus  de- 
posited may,  upon  order  of  the  court,  be  invested,  pending 
the  proceedings,  in  securities  of  the  United  States,  or  of  this 
state,  when  such  investment  is  deemed  by  the  court  to  be  for 
the  best  interests  of  the  estate.  After  a  final  settlement  of  the 
affairs  of  any  estate,  if  there  are  no  heirs,  or  other  claim- 
ants thereof,  the  county  treasurer  must  pay  into  the  state 
treasury  all  moneys  and  effects  in  his  hands  belonging  to  the 
estate,  upon  order  of  the  court;  and  if  any  such  moneys  and 
effects  escheat  to  the  state,  they  must  be  disposed  of  as 
other  escheated  estates. 

History:  Enacted  March  11,  1872,  founded  on  §  312  Probate 
Act;  amended  March  24.  1874,  Code  Amdts.  1873-4,  p.  376:  April 
Ifi.  1880,  Code  Anndt.s.  1880  (C.  C.  P.  pt.l,  p.  108;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234, 
act  held  unconstitutional,  see  history,  §  5  ante:  amended  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  728,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.   506. 

See  Kerr's  Cyc.  C.   C.  P.  for  3  pars,  annotation. 

76  C.  294,  297,  18  P.  407,  409  (presumption  tliat  every  intestate 
lias  left  an  hoir):  143  C.  194,  196,  202.  204.  20.t.  20fi.  7fi  P.  9f.S 
(construed   with    §§  1665.   1666  ante). 

As  to  deposit  by  public  administrator  with  corporation  author- 
ized to  act  as  executor,  see  Stats.  1905  p.  232.  and  Hon.  G.  L. 
pp.   169  et  soq. 

As  to  duties  of  |)nl>lic  lulininist  ratol',  .><«*f  l\«'rr'N  rir<'K«'<  I'ol.  *'. 
SS  41  SI   and   4182    (new). 

As  to  esclieated  estates,  stv  Ken's  Cyc.  C.  C.  P.  SS  1269-l::T2 
and  notes:  also  ante  §  1269,  note 

.\s  t(i  piil)lic  administrators,  set^  :.*  «'lnir«-irs  \«'\\  IVoImiIc  Law 
auil   ri'iu-tivc.   1497,   1504-1512. 
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§1738.     NOT  TO  BE  INTERESTED  IN  THE  PAYMENTS 

FOK  OK  ON  ACCOUNT  OF  ESTATES  IN  HIS  HANDS.     The 

public  administrator  must  not  be  interested  in  the  expendi- 
tures of  any  kind  made  on  account  of  any  estate  he  adminis- 
ters; nor  must  he  be  associated,  in  business  or  otherwise, 
with  any  one  who  is  so  interested,  and  he  must  attach  to  his 
report  and  publication,  made  in  accordance  with  the  pre- 
ceding section,  his  afRdavit  to  that  effect. 

History:  Enacted  March  11,  1872,  founded  on  §302  Probate 
Act. 

See  Kerr's  Cyc.  C.  C.   P.   for  3  pars,  annotation. 

55  C.  137,  142  (construed);  76  C.  294,  297,  18  P.  407,  409  (pre- 
sumption that  heir  exists);  103  C.  5S5.  586  37  P.  520   (construed). 

As  to  public  administrators,  see  2  f'luircli'.s  IVe^v  Prohate  Law 
and  Practice,  1497,  1504-1512. 

§  1739.  WHEN  TO  SETTLE  WITH  COUNTY  CLERK,  AND 
HOW  UNCLAIMED  ESTATE  DISPOSED  OF.  Public  admin- 
istrators are  required  to  account,  under  oath,  and  to  settle 
and  adjust  their  accounts  relating  to  the  care  and  disburse- 
ment of  money  or  property  belonging  to  estates  in  their 
hands,  with  the  county  clerks  of  their  respective  counties, 
on  the  first  Monday  in  January  and  July  in  each  year;  one 
copy  of  said  account  to  be  filed  with  the  papers  in  each  of 
such  estates;  and  they  must  pay  to  the  county  treasurer  any 
money  remaining  in  their  hands  of  an  estate  unclaimed,  as 
provided  in  sections  sixteen  hundred  and  ninety-three  to  six- 
teen hundred  and  ninety-six,  both  inclusive. 

History:  Enacted  March  11,  1872,  fotmded  on  §  302  Probate 
Act;    amended   April   26,    1895.    Stats,   and   Amdts.    1895,   p.    124. 

76  C.  294,  297,  298,  IS  P.  407,  409  (construed  with  §  1726  ante): 
123  C.  548,  549,  56  P.  451  (applied);  146  C.  590,  594,  80  P.  861 
(cited). 

As  to  public  administrators,  see  2  f'lmreirs  Xe>v  Probate  I.a^v 
and  Practice,  1497.  1504-1512. 

§  1740.  PROCEEDINGS  AGAINST  PUBLIC  ADMINISTRA- 
TOR  FOR  FAILURE  TO  PAY  OVER  MONEY  AS  ORDERED. 

When  it  appears,  from  the  returns  made  in  pursuance  of  the 
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foregoing  sections,  that  any  money  remains  in  the  hands  of 
the  public  administrator  (after  a  final  settlement  of  the 
estate)  unclaimed,  which  should  be  paid  over  to  the  county 
treasurer,  the  superior  court,  or  a  judge  thereof,  must  order 
the  same  to  be  paid  over  to  the  county  treasurer;  and  on 
failure  of  the  public  administrator  to  comply  with  the  order 
within  ten  days  after  the  same  is  made,  the  district  attorney 
for  the  county  must  immediately  institute  the  requisite  legal 
|)roceedings  against  the  public  administrator  for  a  judgment 
against  him  and  the  sureties  on  his  official  bond,  in  the 
amount  of  money  so  withheld,   and  costs. 

History:  Enacted  Marcli  11,  1872,  founded  on  Stats.  1859, 
p.  213,  §];  amended  April  16,  1880,  Code  Aindts.  1880  (C.  C.  P. 
pt.),    p.    109. 

146  C.   590,  594.   80  P.   861    (cited). 

As  to  public  administrators,  sec  a  Clmroli's  \e\v  Trolisilt'  l.atv 
siiul   Prsu-lio«',   MOT,   1504-1512. 

§  1741.  FEi;S  OF  OFFICERS,  WHEN  AAD  BY  WHOM 
PAID.  'The  fees  of  all  officers  chargeable  to  estates  in  the 
hands  of  public  administrators  must  be  paid  out  of  the  assets 
thereof,  so  soon  as  the  same  come  into  his  hands. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of   §  2   Act  April   30,    1860,   Stats.    1860,    p.    357. 

146  C.   590,   594,  80   P.   861    (cited). 

As  to  public  administrators,  sec  '2  <'lmr«'irM  \<mv  PrnSuite  liI!1^ 
jiiHl  Prju-tU'c,  1497,  1504-1512. 

§  1742.  PUBLIC  ADMINISTRATOR  TO  ADMINISTER 
OATHS.  Public  administrators  may  administer  oaths  in  re- 
gard to  all  matters  touching  the  discharge  of  their  duties,  or 
the  administration  of  estates  in  their  hands. 

HliMtory:  Enacted  March  11,  1872,  substantial  re-enactment 
of    §  3    Act    April    30,    I860',    Stats.    1860,    p.    357. 

146  C.   590,   594,   80   P.   861    (cited). 

As  to  public  administrators,  sec  ::  <'liiir«'ir>t  .\«>\>  Prolinit-  l.-.t^y 
:in<t   I'rjH'tico,   1497,  1504-1512. 

As  to  administration  of  oaths  and  anirmanic  si-c  Kerr's  Cyc. 
('.  C.   P.  S§  2093-2097  and  notes. 
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§  1743.  PRECEDING  CHAPTERS  APPLICABLE  TO  PUB- 
LIC ADMINISTRATOR.  When  no  direction  is  given  in  this 
chapter  for  the  government  or  guidance  of  a  public  admin- 
istrator in  the  discharge  of  his  duties,  or  for  the  adminis- 
tration of  an  estate  in  his  hands,  the  provisions  of  the  pre- 
ceding chapters  of  this  title  must  govern. 

Historj':     Enacted   March    11,    1872. 

7G  C.  294,  298,  18  P.  407,  409  (cited);  101  C.  009,  613,  30  P.  118 
(construed  with  §1720  ante);  140  C.  590,  592,  80  P.  SOI  (ap- 
plied). 

As  to  public  administrators,  see  2  f'luircli's  Neiv  Prohafo  Law 
and  Practice,  1497,  1504-1512. 

§  1744.  TO  FILE  REPORTS.  PENALTY  FOR  FAILURE. 
DUTY  OF  DISTRICT  ATTORNEY.  Every  public  administra- 
tor, or  person  who  holds  letters  of  administration,  who  was 
appointed  while  acting  as  public  administrator,  who  fails  to 
comply  with  the  provisions  of  sections  seventeen  hundred 
and  thirty-five,  seventeen  hundred  and  thirty-six,  and  section 
seventeen  hundred  and  thirty-nine  of  this  code,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  not  less  than  one  hundred  dollars  for  each 
offense;  and  it  shall  be  the  duty  of  the  district  attorney  of 
the  county  to  see  that  the  provisions  of  this  chapter  are  fully 
complied  with. 

Hi.story:    Enacted  March   9,  1895,  Stats,  and  Amdts.  1895,  p.  38. 


CHAPTER   XIV. 
OF    GUARDIAN   AND   WARD. 

Article  I.     Guardians  of  Minors,   §§  1747-1761. 

II.     Guardians     of     Insane     and     Incompetent     Persons. 
§§1763-1767. 

III.  The    Powers    and    Duties    of    Guardians,    §§  1768-1776. 

IV.  Tlie    Sale    of    Property    and    Disposition    of    Proceeds, 

§§  1777-1792. 
V.      Non-Resident   Guardians   and   Wards,   §§  1793-1799. 
VI.     General    and    Miscellaneous    Provisions.    §§1800-1810. 
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ARTICLE    I. 

GUARDIANS    OF    MINORS. 

§  1747.     Superior   court    to  appoint  guardians;   on   what   petition. 

S174S.     When   minor  may  nominate  guardian;   when   not. 

S1749.  Wlien  appointment  may  lie  made  by  court,  when  minor 
is   over  fourteen. 

§1750.      Nomination   of  minors  after  arriving  at  fourteen. 

§  1751.  \\'ho  may  be  guardian.  Marriage  does  not  affect  guar- 
dianship. 

§  17.52.      Minor  having  no  father  or  motlier    (repealed). 

!J17.'iH.     Powers  and   duties   of  giiardian. 

§  17.14.      Bond    of   guardian,    conditions   of. 

S  17,'J5.  Court  may  insert  conditions  in  order  appointing  guar- 
dian. 

S  I7.5().  T^etters  of  guardia  nsiiiji  and  liond  of  guardinn  to  be 
recorded. 

S17.'i7.  Maintenance  of  minor  out  of  income  of  his  own  prop- 
erty. 

§  17.')S.      Guardian    to   give   bond.      Powers   limited. 

8  17.59.  Power  of  courts  to  appoint  guardians  and  next  friend 
not  impaired. 

§  1760.  Transfer  of  proceedings  from  one  county  to  another 
county.      Petition  for   removal. 

§1760ta].     When   power  of  guardian   is  suspended. 

S  1761.  Guardian  of  estate  of  minor,  etc.  Notice  to  relatives, 
of  what. 

81747.  SUPERIOR  (01 RT  TO  APPOINT  GUARDIANS; 
ON  WHAT  PETITION.  The  superior  court  of  each  county, 
when  it  appears  necessary  or  convenient,  may  appoint  snnr- 
dians  for  the  persons  and  estates,  or  either  of  them,  of  minors 
who  have  no  sjuardian  legally  appointed  by  will  or  deed,  and 
who  are  inhabitants  or  residents  of  the  county,  or  who  reside 
without  the  state  and  have  estate  within  the  county.  Such 
appointment  may  be  made  on  the  petition  of  a  relatire  or  other 
person  on  behalf  of  the  minor,  or  on  the  petition  of  the  minor, 
if  fourteen  years  of  age.  Before  making  such  appointment,  the 
court  must  cause  such  notice  as  such  court  deems  reasonable 
to  be  given  to  any  person  having  the  care  of  such  minor,  and 
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to  such  relatives  of  the  minor  residing  in  the  county  as  the 
court  may  deem  proper.  In  all  such  proceedings,  when  it 
appears  to  the  satisfaction  of  the  court,  either  from  a  verified 
petition,  or  from  affidavits,  that  the  welfare  of  the  minor  will 
be  imperiled  if  such  minor  is  allowed  to  remain  in  the  cus- 
tody of  the  person  then  having  the  care  of  such  minor,  the 
court  may  make  an  order  providing  for  the 

Temporary  custody  of  such  minor  until  a  hearing  can  be 
had  on  such  petition;  and  when  it  appears  to  the  court  that 
there  is  reason  to  believe  that  such  minor  will  be  carried 
out  of  the  jurisdiction  of  the  court  before  which  the  applica- 
tion is  made,  or  will  suffer  some  irreparable  injury  before 
compliance  with  such  order  providing  for  the  temporary  cus- 
tody of  such  minor  can  be  enforced,  such  court  may  at  the 
time  of  making  such  order  providing  for  the  temporary  custody 
of  such  minor  cause  a 

Warrant  to  be  issued,  reciting  the  facts,  and  directed  to  the 
sheriff,  coroner,  or  constable  of  the  county,  commanding  such 
officer  to  take  such  minor  from  the  custody  of  the  person  in 
whose  care  such  minor  then  is  and  place  such  minor  in  cus- 
tody in  accordance  with  the  order  of  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §§  1,  336  Probate 
Act;  amended  March  24.  1874,  Code  Amdts.  1873-4.  p.  377;  April 
15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  65;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  235, 
act  held  unconstitutional,  see  history,  §  5  ante:  March  18,  1903, 
Stats,   and  Amdts.   1903,  p.    204. 

See   Kerr's  Cyc.  C.  C.  P.  for  SO   pars,  annotation. 

32  C.  Ill,  116  (Stats.  1850  p.  270.  Hittell's  Gen.  "Laws  §377 
cited);  70  C.  361,  373.  11  P.  734  (Hittell's  Gen.  Laws  §373  citpd): 
74  C.  421.  424,  16  P.  229.  230  (construed);  83  C.  344.  352.  21  P. 
15,  16,  23  P.  314  (construed);  84  C.  592,  596,  24  P.  310.  311  (con- 
strued with  §138  C.  C);  95  C.  374.  377,  30  P.  561  (construed); 
109  C.  643,  646,  647,  649,  656,  42  P.  428  (construed  with  C.  C. 
§§  203,  243);  111  C.  270,  271,  43  P.  754  (cited  as  chap.  IV  of  tit. 
II  part  HI);  125  C.  513,  514,  58  P.  137  (construed) ;  126  C.  54,  55. 
58  P.  370  (construed);  128  C.  214,  219,  60  P.  762  (cited);  130  C. 
380,  383,  62  P.  613  (construed  with  other  sections);  131  C.  180, 
182,  63  P.  345  (construed);  140  C.  263,  266,  73  P.  1002  (cited); 
142  C.  412,  413,  76  P.  51  (applied);  143  C.  402,  406,  407,  77  P.  156 
(construed);  6  C.  A.  597,  600.  92  P.  671    (applied — appointment  of 
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suardian  for  abandoned  child);  136  F.  941,  046.  948  (proc-ced- 
iiigs  under  tliis  section  are  a  lawful  exercise  of  state's  powei-. 
and  parents  deprived,  under  it,  of  custody  of  their  children  have 
no  right  of  action). 

As  to  abandonment  of  minor  child  l).v  parent,  se(>  briefs  .■)1  L. 
840;   53  L.  784;   55  L.  930:   59  L.   508. 

As  to  appeal,  see  Kerr's  Cyc.  C  C.  1'.  8  1764  and  note  pii  rs.  4 
et  soq. 

As  to  appeal  from  order  removinff  f;^uardiaii.  see  Kerr's  ('\c. 
C.  C.  P.  §  1801  and  note. 

As  to  appointment  of  more  than  one  guardian,  see  post   S  1X07. 

As  to  appointment  upon  resignation  or  removal  of  fornu'i- 
guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  1801  and  note. 

As  to  autliority  of  state  to  assume  guardianship  of  children, 
see   15  L.   593,  594. 

As  to  bond,  see  Kerr's  Cyc.  C.  C.   P.  §  1754  and  note. 

As  to  cliange  of  residence  of  ward  by  guardian,  see  28  A.  1). 
460. 

As  to  change  of  ward's  domicile  by  guardian,  see  89  A.  S.   I'Ts. 

As  to  control  and  custody  of  minor  child  by  superior  court  in 
whicli  decree  of  divorce  has  been  entered  between  parents  of 
such  minor,  see  Kerr's  Cyc.  C.  C.  §  138  and  note. 

As  to  definition  of  guardian,  see  Kerr's  I'cx'ket  C.  C  §  236. 

As  to  definition  of  ward,  see  Kerr'.s  INn-ket  C.  C  §  237. 

As  to  domicile  of  infant,  see  46  A.  J).  48.");  5  4  A.  D.  5S;  59  .\.  I). 
112,  113. 

As  to  effect  of  adoption  upon  residence  of  mincjr  child,  sec 
Kerr's  Cyc.  C.  C.  §  228  and  note. 

As  to  exclusiveness  of  jurisdiction  of  iirohate  court,  see  58  C. 
387,  400,   404,  412-421. 

As  to  form  of  letters  of  guardianship,  see  Kerr's  Cyc.  C  C. 
P.   §  1754  subd.   3   and  note. 

As  to  general  guardians,  see  29  A.  D.  715. 

.As  to  guardian  and  ward,  see  1  Cluircirs  \'f%v  I'ro'uil*"  l.inv 
:iii«l   rrju-tife,   156,    163-229. 

As  to  guardian  by  nature  and  for  nurtui-e  ha\ing  right  of 
custody  of  person  of  minor,  Iml  nut  ha\in^  control  of  his  prop- 
erty,  see   11  L.   440,   441. 

As  to  guardians  ad  litem,  see  post  §  1759. 

As  to  jurisdiction  of  other  proceedings  to  deti-rmine  exist  inly 
of  minors,  see  Kerr's  Cyc.  C.  C.  P.  §  1747,  note  pars.   41-43. 

As  to  jurisdiction  to  appoint  guardian,  see  brief  38  L.  47:'. 

As  to  kinds  of  guardians,  see  Kerr's  Cyc.  C.  C.  §S23S-24  1  and 
notes;  also  89  A.  S.  261-267. 

As  to  limited  jurisdiction  of  prohati-  c'ourts.  sr<'  Kirr'.'^  ('.\c. 
C.  C.  P.  §  1754  and  note  par.  13. 

As  to  minors  and  tlieir  custody,  guardians,  ennunit in«  iil.  and 
habeas  corpus,  see  also  1  f'lnireli'.s  .\e\^  rrolmtc  t.nyy  ami  Prac- 
tice, 75,  85-98. 
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As  to  notice  requisite  to  confer  jurisiliction.  scp  K<'rr's  Cyc. 
C.   C.   P.    §  1747.  note  pars.    44-61    tliis   nolc. 

As  to  oath  of  g-uardian,  see  Kerr's  Cyc.  C.  C.  i'.  S  17."i4  subil. 
3  and  note. 

As  to  parent,  as  such,  having  no  control  over  prupcity  of 
child,  see  Kerr's  Pocket  C  C.  §  201^. 

As  to  persons  entitled  to  appointment,  see  Kerr's  Cyc.  C.  C.  P. 
S§  1751,  1752  and  notes. 

As  to  power  of  equity  over  infants  and  their  estates,  si'e  98 
A.   D.   733-737. 

As  to  protection  of  property  of  infant  ]>y  courts  of  e(iuil.\-,  see 
brief  39   L.   293. 

As  to  provisions  of  title  concerning  estates  of  decedents,  so 
far  as  they  relate  to  practice  in  superior  court,  appl.ving-  to 
proceeding's  under  this  chapter,  see  Kerr's  Cyc.  C.  C.  P.  S§  1789. 
1808  and  note. 

As  to  removal  and  resignation  of  guardians,  see  Kerr's  C}'c. 
C.   C.   P.   §i  1801,    1802  and  notes. 

As  to  right  to  custody  of  minor  children,  see  Kerr's  Cyo.  C.  C. 
P.   §§  1751-1753  and  notes. 

As  to  right  of  parent  to  custody  of  his  child,  see  Kerr's  C.vc. 
C.  C.  P.  §  1751  and  note. 

As  to  special  letters  of  guardianship  l)eing  issuable  at  cliam- 
bers,  see  ante  §  166. 

As  to  residence  of  minors,  see  Kerr's  Cyc.  C.  C.  P.  S  1747.  note 
pars.   76-80  this  note. 

As  to  residence  of  unmarried  minor  child,  see  Kerr's  Cyc. 
Pol.  C.  §  52  subds.   4  and  6  and  note. 

As  to  right  of  guardian  to  remove  liis  ward  from  one  statj 
to  another,   see  89  A.  S.  278;   58  L.   931-941. 

As  to  right  of  parent  to  deterniine  residence  of  child,  see 
Kerr's  Pocket  C.  C.   §  213. 

As  to  testamentary  guardians,  see  Kerr's  Cyc.  C.  C.  §  241  and 
note;  Kerr's  Cyc.  C.  C.  P.  §  1758  and  note;  also  29  A.  D.  712,  716. 

As  to  wlio  are  minors,  see  Kerr's  Cyc.  C.  C.  SS  25.  26  and 
notes. 

§1748.  WHEN  311  NOR  MAY  NOMINATE  GUARDIAN; 
WHEN  NOT.  If  the  minor  is  under  the  age  of  fourteen  years, 
the  court  may  nominate  and  appoint  his  guardian.  If  lie  is 
fourteen  years  of  agre,  he  may  nominate  his  own  guardian, 
who,  if  approved  by  the  court,  must  be  appointed  accordingly. 

Hi-story:  Enacted  March  11,  1872.  founded  on  §§  2,  337  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    65. 
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See  Kerr's  Cyc.  C.  C.  P.  for   2   pars  annotation. 

142  C.  412,  413,  76  P.  51  (applied);  1 C,  C.  402.  ^(iT.  77  f.  l.-.i; 
(cited). 

As  to  siiardiaii  and  ward,  .se<>  I  <'liiir<-li'.s  .N«'\\  i>r<>liiit<'  l-ii\% 
and  Practice,  156,   163-229. 

A.s  ti)  minors  and  their  custody,  guardians,  conmiitinent ,  and 
habeas  corpus,  see  also  1  Clmrch's  Xcw  Trohafc  I, aw  anil  I'rac- 
lice,  75,   85-98. 

S  174!).  WHEN  AI*l»OI\TMENT  MxVY  BE  MADE  BY  COURT, 
WHEN  3II\0K  IS  OVER  FOURTEEN.  It  the  guardian  nomi- 
nated by  tlie  minor  is  not  approved  by  the  court,  or  if  the 
minor  resides  out  of  the  state,  or  if,  after  being  duly  cited 
by  the  court,  he  neglects  for  ten  days  to  nominate  a  suitable 
person,  the  court  or  judge  may  nominate  and  appoint  the 
guardian  in  the  same  manner  as  if  the  minor  were  under  the 
age  of  fourteen  years. 

HLstory:  Enacted  March  11,  1872,  founded  on  §§3,  338  Pro- 
liate  Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
l>t.),    p.    65. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

72  C.  21,  24,  13  P.  48,  49  (cited);  142  C.  412,  413.  76  P.  .".1 
(applied);   143  C.  402,  407,  77  P.   156   (cited). 

As  to  guardian  and  ward,  see  1  ('liuroli'M  Xc^'*  l'r«!hale  l.a^^ 
and   Practice.   156,    163-229. 

As  to  minors  and  tlieir  custody,  guardian.'^,  runniiit  imnt ,  and 
lial)oas  corpus,  see  also  I  Ciinrcii'M  IVew  Pr«>l»!ite  lr,»^\  and  i'rac- 
tlce,   75,    ,S5-98. 

§  1750.  \0>II\ATIO>  OF  MINORS  AFTER  ARRIVING  AT 
FOri{TEEN.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  cnder  the  age  of  fourteen  years,  the  minor. 
at  any  time  after  he  attains  that  age,  may  nominate  his  own 
guardian,  subject  to  the  approval  of  the  court. 

HiNtory:  Enacted  March  11,  1872,  founded  on  §§4,  339  Pro- 
l)ate  Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
lit.),  p.  65:  by  Code  Commission.  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  ji.  235.  act  held  iinconstitutional,  see  history, 
§  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p. 
943,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   506. 

142  C.   412.   413,   76  P.  51    (applied). 

As  ti)  guardian  and  ward,  see  I  t'linrcii'M  \c\»  I'rohalc  Law 
and   Practice,  156,   163-229. 
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As  to  minors  and  their  custody,  guardians,  commitment,  and 
liabeas  corpus,  see  also  1  Chiirck'M  Ne^v  Probate  f,!i-»v  an«l  Prac- 
tice,  75,   85-9S. 


§1751.  WHO  MAT  BE  WUAKDIAN.  MAKRIAGE  DOES 
NOT  AFFECT  GUARDIANSHIP.  The  father  or  the  mother 
of  a  minor  child  under  the  age  of  fourteen  years,  if  found 
by  the  court  competent  to  discharge  the  duties  of  guardian- 
ship, is  entitled  to  be  appointed  a  guardian  of  such  minor 
child,  in  preference  to  any  other  person.  The  person  uomi- 
iinted  by  a  minor  of  the  age  of  fourteen  years  as  his  guar- 
dian, whether  married  or  unmarried,  may,  if  found  by  the 
court  competent  to  discharge  the  duties  of  guardianship,  be 
appointed  as  such  guardian.  The  authority  of  a  guardian  is 
not  extinguished  nor  affected  by  the  marriage  of  the  guardian. 

History:  Enacted  March  11,  1872,  founded  on  §§  5,  340  Pro- 
hate  Act;  amended  March  19,  1891,  Stats,  and  Amdts.  1891,  p.  136. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

130  C.  380,  382,  383,  62  P.  613  (construed  with  other  section.s); 
142  C.  412,  413,  414,  76  P.  51  (applied);  142  C.  423,  426,  76  P.  37 
(cited);  143  C.  221,  234,  77  P.  65  (cited);  2  C.  A.  364,  365,  84  P. 
352  (father's  right  to  custody  of  child  as  against  maternal 
aunt). 

As  to  contracts  for  transfer  of  parental  custody  and  responsi- 
bility,  see  88  A.  S.   866-875. 

As  to  custody  of  legitimate  child,  see  Kerr's  Cyc.  C.  C.  S§  197- 
199,   214  and  notes. 

As  to  custody  of  ward  bj-  guardian,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1752,  1753  and  notes. 

As  to  custody  pending  hearing  of  petition,  see  Kerr's  Cyc. 
C.  C.  P.  §  1741  and  note  par.  15. 

As  to  effect  of  abandonment  upon  right  of  custody  by  parent, 
see  Kerr's  Pocket  C.  C.  §  224:  15  L.  593,  .594:  briefs  51  I.,.  840;  53 
L.  784;  55  L.  930;  59  L.  508. 

As  to  effect  of  adoption  upon  right  to  custody  of  child,  see 
Kerr's  Cyc.  C.  C.   §§  224-228  and  notes. 

As  to  guardian  and  ward,  see  1  CInircli's  lVe«'  Probate  I, aw 
and  Practice,  156,   163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Cliurcli's  Xevi-  Probate  La^v  ami  I'rac- 
tice,  75,   85-98. 

As  to  power  of  court  to  take  custody  of  infant  from  its  ])arrnl. 
see  98  A.  D.  734;  89  A.  S.  275-277;  brief  55  L.  9:^ii. 
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As  to  proceedings  to  determine  litness  of  parent  to  liave 
custody  of  cliild,  see~Kcrr's  Cyc.  C.  C.  P.  §  1747  and  note  pars. 
tl-4?.. 

As  tn  lis'lit  to  lustoily  nn<l  prnardiansliip  of  illcvrit  inirUi' 
cliildron,  see  Kerr's  Cyc.  C.  C.  8  JOO  and  imi.-;  note  L'".i  A.  I). 
715;  6  U  705;  65  L.  689-697. 

As  to  riglit  to  cnstody  of  minor  cliihiriii  nndir  coiiininn  law, 
see  5  L.  781;  brief  6  L.  672. 

As  to  riglit  of  custody  of  minor  cliildren,  see  2  A.  S.   1S2-1S7. 

.\s  to  right  of  parent  to  custody  of  his  chihi.  see  Kt-rr's  Cyc. 
<'.  (".   ]'.   §1747  and  note  pars.   15,  41-43. 

A.s  to  wliat  court  shall  be  guided  ]>y  in  appointing  genei-til 
guardian,  or  awarding  custodx-  nl"  niiiinr,  sc-c  Ki-rr's  C'.vc.  ('.  C. 
§  2-16  a  nd    noli'. 


§  1752.  xlIIiXOR  HAVING  NO  FATHER  OR  MOTHER  [re- 
pealed]. 

History:  Enacted  March  11,  1872,  founded  on  §§  6,  341  Pro- 
bate Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see  his- 
tory, §5  ante;  repealed  March  23,  1907,  Stats,  and  Amdts,  1907, 
I).  943,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   507. 

As  to  guardian  and  ward,  see  1  ('luir«'irs  \e»v  I'robiilo  l.ii\y 
iiutl  Praetiee,  156,   163-229. 

As  to  minors  and  tlieir  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Cliiireli's  Ne^v  I'rolmtc  Law  :iutl  I'mo- 
tiec,  75,   85-98. 

See  Kerr's  Cyc.  C.  C.  P.  §§  1751,   1753  and  notes. 

As  to  wlien  parental  authority  ceases,  see  KerrVs  l*<M-k«'l  «'.  r. 
§  204. 


§  1753.  POWERS  AND  DUTIES  OF  GUARDIAN.  Every 
suardlan  ai)i)ointed  has  the  custody  and  care  of  the  education 
of  the  minor  and  the  care  and  management  of  his  estate,  until 
such  minor  arrives  at  the  age  of  majority  or  marries,  or  until 
the  guardian  is  legally  discharged,  unless  he  is  appointed 
guardian  only  of  the  person  of  the. ward.  In  that  event,  the 
guardian  is  charged  with  the  custody  of  the  ward,  and  must 
look  to  his  support,  health,  and  education.  He  may  fix  the 
residence  of  the  ward  at  any  place  in  the  state,  hut  not  else- 
where without  the  permission  of  the  court. 
Kerr's  C.  ('.   P.    -S(i  i265 
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History:  Enacted  March  11,  1872,  founded  on  §§  7,  342  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  943,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  507. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

Code  .section 117  C.  640,  644,  59  A.  S.  221,  223,  49  P.  983  (con- 
strued); 120  C.  203,  204,  52  P.  492  (construed);  121  C.  468,  474. 
475,  53  P.  936,  937  (construed);  142  C.  423,  426,  76  P.  37  (applied); 
143  C.  221,  229,  77  P.  65   (cited);  143  C.  402,  403,  77  P.  156   (cited). 

Probate  Aot  §349. — 36  C.  651,  656   (cited). 

As  to  authority  of  guardians  not  extending  over  persons  and 
estates  of  tlieir  wards  in  other  states,  see  10  A.  D.  343;  23  A.  D. 
572;  76  A.  D.  669;  95  A.  D.  666-670;  98  A.  D.  734;  89  A.  S.   271-273. 

As  to  custody  of  ward  by  guardian,   see  89  A.  S.   275,   276. 

As  to  directions  of  court  for  management,  investment,  and 
disposition  of  estate,  see  post  §  1792  and  note;  also  Iverr's  Pocket 
C.  C.  §251. 

As  to  effect  of  marriage  of  ward,  see  Kerr's  Cyc.  C.  C.  P. 
§  1802  and  note. 

As  to  guardian  and  ward,  see  1  Cliurch'iii  Xev*'  Probate  I, aw 
and  Practice,  156,   163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Church'.s  IVew  Probate  l.aw  and  Prac- 
tice,  75,   85-98. 

As  to  powers,  rights,  and  liabilities  of  guardian,  .see  Kerr's 
Cyc.  C.  C.  P.  §§  1768-1776  and  notes. 

As  to  removal  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  ISOl  and 
note. 

As  to  residence  of  ward,  see  Kerr's  Cyc.   C.  C.   §  213   and   note. 

As  to  resignation  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  ISO! 
and  note. 

As  to  right  of  testamentary  guardian  to  custody  of  ward,  see 
Kerr's  Cyc.  C.  C.  P.  §  1747  ante  and  note  par.  24. 

As  to  right  to  remove  infant  from  state,  see  58  L.  931-941. 

As  to  termination  of  power  of  guardian  appointed  hy  parent, 
see  Kerr's  Pocket  C.  C.  §  254. 

As   to   testamentary   guardians,   see   post   §  1758. 

As  to  whether  office  of  guardian  is  mere  naked  power  or 
whether  it  is  power  coupled  with  inlert-st,  see  S9  A.  S.  269. 


§  1754.  BOND  OF  GUAKDIAN,  CONDITIONS  OF.  Before 
the  order  appointing  any  person  guardian  under  this  cliap- 
ter  taltes  effect,  and  before  letters  issue,  the  court  must  re- 
quire of  such  person  a  bond  to  the  minor  with  sufficient  sure- 
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ties,  to  be  approved  by  the  judge,  and  in  such  sum  as  he  shall 
order,  conditioned  that  the  guardian  will  faithfully  execute 
the  duties  of  his  trust  according  to  law,  and  the  following 
conditions  shall  form  a  part  of  such  bond  without  being 
expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal, 
of  his  ward,  that  conies  to  his  possession  or  knowledge,  and 
to  return  the  same  within  such  time  as  the  court  may  order. 

2.  To  dispojse  of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  dis- 
charge his  trust  in  relation  thereto,  and  also  in  relation  to 
the  care,  custody,  and  education  of  the  ward. 

?,.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  derived  therefrom,  and  of  the  management  and  dis- 
position of  the  same,  within  three  months  after  his  appoint- 
ment, and  at  such  other  times  as  the  court  directs,  and  at 
the  expiration  of  his  trust  to  settle  his  accounts  with  the 
court,  or  with  the  ward,  if  he  be  of  full  age,  or  his  legal 
representatives,  and  to  pay  over  and  deliver  all  the  estate, 
moneys,  and  effects  remaining  in  his  hands,  or  due  from  him 
on  such  settlement,  to  the  person  who  is  lawfully  entitled 
thereto. 

[Letters  of  pniardiaiiship  to  issne,  when.]  Upon  filing  the 
bond,  duly  approved,  letters  of  guardianship  must  issue  to  the 
person  appointed.  In  form  the  letters  of  guardianship  must  be 
substantially  the  same  as  letters  of  administration,  and  the 
oath  of  the  guardian  must  be  indorsed  thereon  that  he  will 
porform  the  duties  of  his  office  as  such  guardian  according 
to   law. 

History:  Knacted  March  11,  1872.  founded  on  S5  8,  343  Pro- 
l.ate  Act:  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).    p.    6.5. 

Sep  Kerr's  Cyc.  C  C.  P.  for  21  pars,  annotation. 

53  C.  16,  17  (construed):  65  C.  228,  229,  3  P.  849.  S.'.d  (Cit.d); 
84  C.  592,  596,  597,  24  P.  310,  311  (conslrued):  117  C.  Gin.  64  1.  59 
A.  S.  221.  223,  49  P.  983  (construed):  121  C.  468.472,474.53  P.  936. 
937  (cited):  133  C.  xix.  66  P.  14.  15  (subd.  3.  executor  of  will 
of   deceased    inionipetont    lias    rislit    to    contest    final    account    of 
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svicli  incompetent's  guarrlian):  14?)  ("■.  221.  23fi.  77  P.  <\H  (citrd); 
150  C.  458,  460,  464,  89  P.  327  (ascertainment  of  l;:ilancL,  on 
final  account,  and  order  to  pay  over). 

As  to  accounting-,  see  Kerr's  Cyc.  C.  C.  P.  §  177  1  and  nott;. 

As  to  additional   conditions,   see  post   §  1755. 

As  to  bond  on  sale  of  real   estate,  see  post  §  1788. 

As  to  bonds  of  executors  and  adniinistrator.s,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1388-1407  and  notes. 

As  to  discharge  of  surety,   see   post   §1S0:1. 

As  to  guardian  and  ward,  see  1  Cliiiroli's  Nov  r'r<»l»ii4<'  l,:i-.v 
and  Practice,  156,   163-229. 

As  to  guardian's  account,  rendering,  see  post  §§  1773,  1774. 

As  to  guardian's  bond,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  1407   and  post  §  1758. 

Same — Piling,  recording,  and  preserving  bond. — See  post 
§§  1756,   1804. 

As  to  effect  of  judgment  or  decree  against  guardians  upon 
sureties  and  their  bonds,  see  83  A.  D.   384,  385. 

As  to  justification   of  sureties,   see  ante   §1057   and  post    S  1,S(I!». 

As  to  liability  of  sureties  on  different  bonds  given  by  guardian 
at  different  times,   see   44  A.   D.    83,  70  A.   S.   445. 

As  to  liability  of  sureties  on  general  bond  for  acts  performed 
relating  to  sale  of  property  where  special  bond  is  given,  see 
61  A.  D.  233. 

As  to  limitation  of  action  on  bond,  see  Kerr's  Cyc.  C.  C.  P. 
§  1805  and  note. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  C'luircli's  New  Probate  Law  and  Prac- 
tice,  75,   85-98. 

As  to  necessity  of  bond  to  make  acts  of  guardian  valid,  see 
33   L.    759-765. 

As  to  parties  for  whose  benefit  suit  on  bond  ma.v  be  main- 
tained, see  post  §  1804. 

As   to  neAV  bond,   see  post   §  1803. 

As  to  penalty  as  limitation  of  liability  on  statiitor.\-  liund.  see 
55  L.  392. 

As  to  rule  that  no  suit  can  ))e  maintained  against  sureties 
on  guardian's  bond  until  guardian  has  been  called  to  account 
before  an  appropriate  tribunal,  see  51  A.  D.  534. 

As  to  settlement  of  accounts  with  ward  after  his  majoritj-.  see 
Kerr's  Cyc.  C.  C.   §  256  and   note. 

As  to  surety  corporations,  see  ante  §  1056. 


§  1755.    COUKT   MAY   INSERT   CONDITIONS   IN   ORDER 

APPOINTING  GUARDIAN.     When   any   person   is  appointed 
guardian  of  a  minor,  the  coui't  may,  with  the  consent  of  such 
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person,  insert  in  the  order  of  appointment,  conditions  not 
otherwise  obligatory,  providing  for  the  care,  treatment,  educa- 
tion, and  welfare  of  the  minor  and  for  the  care  and  custody 
of  his  property.  The  performance  of  such  conditions  shall  l)e 
a  part  of  the  duties  of  the  guardian,  for  the  faithful  per- 
formance of  which  he  and  the  sureties  on  his  bond  shall  be 
responsible. 

IliNtor.v:  Enacted  March  11,  1872,  founded  on  §§  1,  342  Pro- 
bate Act:  amended  Arjril  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   66;   February   10,   1899,   Stats,   and  Amdts.   1899,   p.   4. 

As  to  g-uardian  and  ward,  see  I  f'luircls'.s  \<'%v  l»r<fl»!i»<'  I.jsv. 
JUKI   Prsu'tlce,   156,    163-229. 

As  to  liability  on  suardian's  bond,  sco  Ki'1t".s  C'yc.  C  ('.  1'. 
§  1407  and  not(\ 

As  to  minors  and  tlieir  custody,  gUrirdian.^i.  i-oniniituK'iit .  and 
habeas  corpus,  see  also  1  Clmrcli's  IVew  Prolmto  liSMv  iiiiil  I'rsu-- 
Hce,  75,  85-98. 

As  to  special  letters  of  suardianshij),  issuance  at  cliambcis. 
see  Kerr's  Cyc.  C.  C.  P.  §  !66  and  note. 


S1756.  LETTERS  OE  OUAKDIANSIIIP  AM)  BOND  OF 
GUARDIAN  TO  BE  RECORDED.  All  letters  of  guardianship 
issued  and  all  guardian's  bonds  executed  under  the  pro- 
visions of  this  chapter,  with  the  affidavits  and  certificates 
tbereon,  must  be  recorded  by  the  clerk  of  the  court  having 
jurisdiction  of  the  persons  and  estates  of  the  wards. 

IliNtory:  Enacted  INTarch  11,  1872,  founded  on  SSIS,  385  Pro- 
bate Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    66. 

As  to  guardian  and  ward,  sec  1  ('lnir<'irs  Nf»v  !'rol»:i(o  I, an 
niul  Practice,  156,   163-229. 

As  to  maintenance  of  ward,  sec  Kei-r's  Cyc.  C.  C.  P.  SS  ITTo. 
1771   and   notes. 

As  to  minors  and  their  custody,  guardians,  connuilnieiii.  and 
habeas  corpus,  see  als(3  I  CIiiii'cIi'n  Now  Prulmto  Ljim-  tiiiil  Priic- 
*lce,  75, "85-98. 

As  to  obligfition  of  parents  for  support  and  i^ducati^n  of  Dieir 
cliildron,  see  'Kerr's  Cyc.  C.  C.  SS  196,   20(1-20!)  nn<l   notes. 
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§  1757.  MAINTENANCE  OF  mNOR  OUT  OF  INCOME  OF 
HIS  OWN  PROPERTY.  If  any  minor  having  a  father  living 
has  property,  the  income  of  which  is  sufficient  for  his  main- 
tenance and  education  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford,  regard  being  had  to  the  situa- 
tion of  the  father's  family  and  to  all  the  circumstances  of 
the  case,  the  expenses  of  the  education  and  maintenance  of 
such  minor  may  be  defrayed  out  of  the  income  of  his  own 
property,  in  whole  or  in  part,  as  judged  reasonable,  and 
must  be  directed  by  the  court;  and  the  charges  therefor  may 
be  allowed  accordingly  in  the  settlement  of  the  accounts  of 
his  guardian. 

Hisfory:  Enacted  March  11,  1872.  founded  on  SS  9,  344  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),    p.    66. 

§  1758.     GUARDIAN  TO  GIVE  BOND.    POWERS  LIMITED. 

Every  testamentary  guardian  must  quality  and  has  the  same 
powers  and  must  perform  the  same  duties  with  regard  to  the 
person  and  estate  of  his  ward  as  guardians  appointed  by 
the  court,  except  so  far  as  his  powers  and  duties  are  legally 
modified,  enlarged,  or  changed  by  the  will  by  which  such 
guardian  was  appointed,  and  except  that  such  guardian  need 
not  give  bond  unless  directed  to  do  so  by  the  court  from 
which  the  letters  of  guardianship  issue. 

History:  Enacted  IMarch  11,  1872,  founded  on  §5  10,  345  Pro- 
bate Act:  amended  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  67:  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see  history, 
§  5   ante;   February   27,   1903,   Stats,   and  Amdts.   1903,   p.   53. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

55  C.  81.  85   (cited):  84  C.  592,  596.  24  P.  310.  311    roonstru.-d  ). 

As  to  guardian  and  ward,  see  1  Clmrcli's  Xe%v  Probate  I, aw 
and  Practice,  156,   163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpiis,  see  also  1  Church's  !Ve^-  Probate  iuHvir  and  Prac- 
tice, 75,   85-98. 

§  1759.  POWER  OF  COURTS  TO  APPOINT  GUARDIANS 
AND  NEXT  FRIEND  NOT  IMPAIRED.    Nothing  contained  in 
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this  chai)ter  affects  or  impairs  the  power  of  any  court  to 
appoint  a  guardian  to  det'end  the  interests  of  any  minor  in- 
terested in  any  suit  or  matter  pending  therein. 

History:  Knacted  March  11,  1872,  founded  on  §§11,  346  Pro- 
bate   Act. 

As  to  apiiointnient  of  attornfj-at-law  to  represent  minors 
wlio  have  no  g;eneral  guardian,  in  proceedings  In  estati'.s  uf 
deceased  persons,  see  Kerr's  Cyc.  C.  C.  P.  §  1718  and  note. 

As  to  appointment  of  guardian  ad  litem  It.v  .justice  of  ilie 
peace,  see  ante  §  843. 

As  to  guardian  ad  litem,  generally,  see  Kerr's  Cyc.  C.  ('.  1*. 
§§372,  373  and  notes,  and  §1747  and  note;  2:'.,  24;  §1769  ami 
note  pars.  6-9. 

As  to  guardian  and  ward,  see  I  ClmrfliVs  N*'^  l*r«>)iate  l.mv 
1111(1   Praotice,   156,    163-229. 

As  to  minors  and  their  custody,  guai'dian.s.  coiuniiliuiiu,  ami 
habeas  corpus,  see  also  1  C'liureh'.M  New  I'robalc  l.a^v  ami  I'raf- 
lice,   75,    85-98. 


§  1760.  TRANSFER  OF  PROCEEDINGS  FR03I  ONE  COUN- 
TY  TO    ANOTHER   COUNTY.     FETriTOX    FOR  RE3I0VAL. 

The  superior  court  of  any  county  in  this  state  in  which  is 
now  pending,  or  in  which  there  may  be  hereafter  commenced, 
any  proceeding  which  has  for  its  object  the  guardianship  of 
the  estate  of  any  minor  or  insane  or  incompetent  person,  or 
the  guardianship  of  the  person  of  any  minor  or  insane  or 
incompetent  R,erson,  or  both  the  guardianship  of  the  estate  and 
the  guardianship  of  the  person  of  a  minor  or  insane  or  in- 
competent person,  may  malie  an  order.transferring  such  pro- 
ceeding to  the  superior  court  of  any  other  county  in  this 
state,  in  the  manner  herein  provided;  except  that  no  such 
proceeding  shall  l)e  transferred  to  the  court  of  any  county 
which  at  the  time  of  such  proceeding  would  not  have  jurisdic- 
tion to  issue  original  letters  in  such  matter  or  proceeding. 

To  obtain  an  order  for  such  removal,  the  guardian  of  the 
person  or  estate,  or  both,  of  such  minor  or  insane  or  incom- 
l)etent  person,  shall  file  in  the  superior  court  of  the  county 
where  such  proceeding  is  pending,  a  verified  petition  setting 
forth  the  following  matters: 
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[retitioii  must  set  forth,  what.]  1.  The  uame  of  the  couuty 
to  the  superior  court  of  which  it  is  sought  to  remove  such 
proceedings; 

2.  The  name  of  the  county  or  counties  in  which  the  ward 
resides  and  that  in  which  the  guardian  resides; 

3.  The  name  of  the  county  or  counties  in  which  the  property 
of  such  ward  is  situated,  and  a  designation  of  the  character 
and  condition  thereof; 

4.  The  reasons  for  such  removal; 

5.  The  names  and  residences,  so  far  as  they  are  known  to 
said  guardian,  of  any  relatives  of  such  minor  ward  residing 
in  said  county  in  which  said  proceeding  is  pending; 

6.  The  names  and  residences,  so  far  as  the  same  are 
known  to  said  guardian,  of  the  relatives  within  the  third 
degree  of  such  insane  or  incompetent  ward  residing  in  said 
county. 

[Order  of  court  fixing  time  for  hearing  petition.]  Upon 
filing  such  petition  an  order  shall  be  made  by  the  court  or 
judge  fixing  a  time  for  hearing  said  petition,  which  shall  be 
not  less  than  five  days  thereafter,  and  directing  that  a  copy 
of  such  order  be  sent  through  the  United  States  mail  to  each 
of  the  said  relatives  of  such  minor  or  insane  or  incompetent 
ward,  named  in  said  petition  as  resident  in  the  couuty  in 
which  said  proceeding  is  pending". 

[Further  notice.]  The  court  may  require  such  other  or 
further  notice  of  said  hearing  as  it  may  deem  proper. 

[Hearing  of — Order  of  removal.]  At  the  time  fixed  for 
the  hearing  of  said  petiiion  any  relatives  of  such  ward,  or  any 
person  interested  in  the  estate  of  such  ward,  may  appear  and 
file  written  grounds  of  opposition  to  said  petition.  If  after 
hearing  the  evidence  of  the  petitioner,  and  contestant  if  any, 
it  shall  appear  to  the  court  that  it  is  for  the  best  interest 
and  advantage  of  said  ward,  or  of  the  estate  of  said  ward 
that  the  removal  of  said  proceeding  be  had  to  the  court  desig- 
nated in  said  petition,  or  to  the  superior  court  of  any  other 
county,  it  shall  enter  an  order  directing  the  removal  thereof 
to  said  court  and  directing  the  clerk  to  forward  all  papers 
on  file  therein   to  the  clerk  of  the  court  to  which  said  pro- 
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ceedins  has  been  ordeied  removed,  and  thereafter  the  court 
to  which  said  proceeding  has  been  removed  shall  have  juris- 
diction of  all  proceedings  therein  as  fully  as  if  said  pro- 
ceeding has  been  originally  begun  in  said  court. 

[Fee  of  clerli.]  The  clerk  of  the  court  to  which  said  pro- 
ceeding is  removed  shall  be  entitled  to  receive  a  fee  of  six 
dollars  on  filing  the  papers  transmitted  to  him,  in  addition  to 
the  expense  of  such  transmission,  payable  on  receipt  of  the 
papers  by  him. 

History:  Knactorl  Marcli  IS,  1905,  Stats,  and  Amdt.<5.  1905. 
p.  171. 

§  1760 [a].    WHEN  POWER  OF  GUARDIAN  IS  SUSPENDED. 

The  power  of  a  guardian  appointed  by  a  court  is  sui)erseded: 

1.  By  order  of  the  court; 

2.  If  the  appointment  was  made  solely  because  of  the  ward's 
minority,  by  his  attaining  ma.lority; 

3.  The  guardianship  over  the  person  of  the  ward,  by  the 
marriage  of  the  ward. 

Ili.Hlory:  Amended  March  23.  1907.  Stats,  and  Aiiidt,'<  l!)07., 
p.  04.?,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  507. 

§  1761.  GUARDIAN  OF  ESTATE  OF  MINOR,  ETC.  NO- 
TICE  TO  RELATIVES.  OK  WHAT.  At  any  time  after  the 
issuance  of  letters  of  guardianship  upon  the  estate  of  any 
minor,  insane  or  incompetent  person,  any  relative  of  the 
ward,  or  the  attorney  for  such  relative,  may  serve  upon  the 
guardian,  or  upon  the  attorney  for  the  guardian,  and  file 
with  the  clerk  of  the  court  wherein  administration  of  such 
ward's  estate  is  pending,  a  written  request,  stating  that  he 
desires  special  notice  of  any  or  all  of  the  following  mentioned 
matters,  stei)s  oi'  i)roceedings  in  the  administration  of  said 
estate,  to  wit: 

1.  Filinfr  of  ]U>titioiis  for  sales,  leases  ov  mortgages  of  any 
property  of  tbe  ward's  estate. 

2.  Filing  of  accounts. 

'i.  Filing  of  a|iplieafion  for  r<'in<Mal  <>i'  uard's  |ti(»pert.v  to 
any  foreign  jurisdiction. 
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4.  Filing  of  petitions  for  jtartition  of  any  property  of  the 
ward's  estate. 

5.  Prooeeedings  for  remoral,  suspension  or  discliarge  of  the 

guardian,  or  final  determination  of  the  guardianship. 

[Written  request  shall  contain  what.  Seryice.]  Such  re- 
quest shall  state  the  post  office  address  of  such  relative,  or 
his  attorney,  and  thereafter  a  brief  notice  of  the  filing  of  any 
of  such  petitions,  applications,  or  accounts,  or  proceedings, 
except  petitions  for  sale  of  perishable  pi'operty,  or  other  per- 
sonal property  which  will  incur  expense  or  loss  by  keeping, 
shall  be  addressed  to  such  relative,  or  his  attorney,  at  his 
stated  post  office  address,  and  [1]  deposited  in  the  United 
States  post  office  with  the  postage  thereon  prepaid,  within 
two  days  after  the  filing  of  such  petition,  account,  applica- 
tion, or  the  commencement  of  such  proceeding;  or  [2]  per- 
sonal service  of  such  notices  may  be  made  on  such  relative, 
or  his  attorney,  within  said  two  days,  and  such  personal 
service  shall  be  equivalent  to  such  deposit  in  the  post  office, 
and  proof  of  mailing  or  of  personal  service  must  be  filed  with 
the  clerk  before  the  hearing  of  any  such  matter.  If,  upon  the 
hearing  it  shall  appear  to  the  satisfaction  of  the  court  that 
the  said  notice  has  been  regularly  given,  the  court  shall  so 
find  in  its  order  or  judgment,  and  such  judgment  shall  be 
final  and  conclusive  upon  all  persons. 

History:  Enacted  March  10,  1909,  Stats,  and  Amdts.  1909, 
eh.    165. 

ARTICLE  II. 

GUARDIANS  OF  INSANE  AND  INCOMPETENT  PERSONS. 

§  1763.     Jurisdiction  of  superior  court. 

§1763[a].     Same. 

§  1764.      Appointment   of  g'uardian   by   court  after   liearing. 

§  1765.      Powers   and   duties   of   such    guardians. 

§  1766.     Proceeding-   for   restoration    to    capacity. 

§1767.      l)efiniti(jn    of    incompetent. 

§  1763.  JfRISDICTION  OF  SUPERIOE  COURT.  When  it 
is  represented  to  the  superior  court,  or  a  judge  thereof,  upon 
verified  petition  of  any  relative  or  friend,  that  any  person  is 
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insane,  or  from  any  cause  mentally  incompetent  to  manage 
his  property,  such  court  or  judge  must  cause  a  notice  to  he 
given  to  the  supposed  insane  or  incompetent  person  of  the 
time  and  place  of  hearing  the  case,  not  less  than  five  days 
before  the  time  so  appointed,  and  such  person,  if  able  to  at- 
tend, must  be  produced  on  the  hearing,  provided  that  when 
such  person  is  a  patient  at  a  state  hospital  in  this  state,  the 
certificate  of  the  medical  superintendent  or  acting  medical 
superintendent  of  such  state  hospital,  to  the  effect  that  such 
l)atient  is  unable  to  attend  on  the  hearing  shall  be  prima  facie 
evidence  of  such  fact. 

HiNtory:  Enacted  Marcli  11,  1872,  founded  on  §§  12,  347  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  67;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  236,  act  held  unconstitutional,  see  history, 
§  .5  ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p. 
943,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  507;  March  13,  1909, 
Stats,   and  Amdts.    1909,  ch.    213.     See   history   §  1763fa]. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

57  C.  529,  531  (cited);  87  C.  192.  195,  25  P.  677.  678,  12  L.  104 
(cited);  111  C.  270,  271  (cited  as  chap.  4  of  tit.  2  part  3):  :!3  P. 
920,  923  (conclusiveness  of  adjudication  of  incompetency):  12(i 
<'.  140,  142,  52  P.  148  (cited):  120  C.  695.  696.  697,  53  P.  357  (<'on- 
strued);  127  C.  336,  33S,  78  A.  S.  60.  59  P.  767  (applied):  134  C. 
(;26,  632,  66  P.  851  (cited):  140  C.  335,  337.  73  P.  1053  (cited):  143 
C.  462,  465,  77  P.  153  (cited). 

As  to  alienation  of  homestead  of  insane  person,  proceedings 
for.   see  Kerr's  Cyc.  C.  C.   §§  1269a- 1269c  and  note. 

As  to  appointment  of  more  than  one  guardian,  see  past   S  ISiiT. 

As  to  conunitment — Of  insane  person  to  state  insane  asylum. 
See   Kerr'M  I*<»oket   I'ol.  <".  §S2171,    2172. 

Same — Of  intoiiipeteti t  utlier  than  insane. — See  Kerr's  IN  «•!»«■( 
I'ol.   C.   §  2192. 

As  to  contracts  of  insane  ix'rsuns,  see  Kerr's  C,vi-.  C  (.'..  SS  •!^- 
40  and  notes. 

As  to  definition  of  mental  iiu'()mpeteiicy.  see  Kerr's  C.vi'.  ('.  (". 
P.  S  1767  and  note. 

As  to  guardian  ud  litem  foi-  insani'  pei'son  and  othi'r  ineom- 
petents,  see  Kerr's  Cyc.  C.  C.  P.  SS  372,  373,  1722.  1759:  S  1T6!t  ami 
notes. 

As  to  guardianship  of  insane  persons  and  other  iniiimi>eteTits, 
see   1   C'liiiroir.s    \e\v   I'rohntc   I, aw   iiiid   rriifUoe.   230,    L' 13-260. 

As  to  guai'diaiiships  of  lunatics  at  CDMiiiion  law.  siv  S;)  .\.  S. 
267. 
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As  to  jiirisdifLioii,  see  Kerr's  Cye.  C.  C.  1'.  §  1747  and  note  )>ars. 
27  et  seq. 

As  to  jurisdiction  of  equity  over  estates  of  incompetent  per- 
sons, see  1  L.  610-611. 

As  to  necessity  of  notice  of  hmacy  proceeding-  to  allepred 
lunatic,  see  23  L.  737,  741. 

As  to  notice  to  others  than  alleged  incompetent,  see  23  L.' 
744. 

As  to  practice,  see  Kerr's  Cyc.  C.  C.  P.  §§  1789,  1808  and  notes. 

As  to  protection  of  estates  t)f  insane  persons,  see  brief  42  1j. 
103. 

As  to  right  to  jury  trial  by  one  charged  with  lieing  insane, 
see  Kerr's  Pocket  Pol.  C.  §  2174. 

As  tu  waiver  uf  notice,  see  23  L..  742,  743. 

§  1763 [a].  SAME.  When  it  is  represented  to  the  superior 
court,  or  a  judge  thereof,  upon  verified  petition  of  any  relative 
or  friend,  that  any  person  is  insane,  or  from  any  cause  men- 
tally incompetent  to  manage  his  property,  such  court  or 
judge  must  cause  a  notice  to  be  given  to  the  supposed  insane 
or  incompetent  person  of  the  time  and  place  of  hearing  the 
case,  not  less  than  five  days  before  the  time  so  appointed,  and 
such  person,  if  able  to  attend,  must  be  produced  on  the  hear- 
ing, provided  that  when  such  person  is  a  patient  at  a  state 
hospital  in  this  state,  the  certificate  of  the  medical  superin- 
tendent or  acting  medical  superintendent  of  such  state  hos- 
pital, to  the  effect  that  such  patient  is  unable  to  attend  on  the 
hearing  shall  be  prima  facie  evidence  of  such  fact. 

History:  Amendment  of  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  996,  Kerr's  Stats,  and  Amdts.  190G-7,  p.  507.  lu  effect 
immediately.     See  ante  §  1763,  history. 

§  1764.  APPOINTMENT  OF  GUARDIAN  BY  COURT  AFTER 
HEARINCr.  If,  after  a  full  hearing  and  examination  upon 
such  petition,  it  appear  to  the  court  that  the  person  in  ques- 
tion is  incapable  of  taking  care  of  himself  and  managing  his 
property,  such  court  must  appoint  a  guardian  of  his  person 
and  estate,  with  the  powers  and  duties  in  this  chapter  speci- 
fied. 

History:  Enacted  March  11,  1872,  founded  on  §§13,  348  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    67. 
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See  Kerr's  Cyc.  C.  C.  P.  for  20  pars  amioUilion. 

87  C.  192,  195,  197,  25  P.  677,  678,  12  L.  104  (cuiistruedj ;  33  P. 
920,  923  (conclusiveness  of  adjudication  of  incompetency):  120 
C.  140,  142,  52  P.  148  (cited):  120  C.  695,  696,  697.  53  P.  357  (con- 
strued): 140  C.  335,  337,  73  P.  1053  (cited  I:  143  C.  462.  465.  467, 
77  P.  153   (cited). 

As  to  appeal  from  order  granting  or  refusing  to  grant  letters 
of  guardianship  of  minor,  see  Kerr's  Cyc.  C.  C.  P.  §  1747  and 
note. 

As  to  burden  of  proof  of  insanity,  see  10  L.  576:  36  L.  721-741. 

As  to  collateral  attaclc,  see  Kerr's  Cyc.  C  C.  P.  S  1747  and  note 
pars.  8-14. 

As  to  collateral  attack  upon  proceeding.s  for  wiint  of  notice 
to  alleged  incompetent,  see  23  1^.  743. 

As  to  conclusiveness  of  adjudication  of  iii.sanlty,  see  lirh  f.s  Ti 
I..    634;    12   I..    104. 

A.S  to  decree  adjudicating  iiu-<jinpetency  beins'  (oiu-lu.sive  upon 
persons  thereafter  dealing  with  incompetent,  upon  fact  of 
ward's  incompetency  at  time  of  hearing,  see  18  A.   D.   422. 

As  to  effect  of  action  of  probate  court,  in  adjudging  a  person 
to  be  a  fit  subject  for  guardianship  and  appointing  a  guardian 
for  him,  upon  his  capacity  to  inake  conveyances,  contracts,  and 
loans,  see  Kerr's  Cyc.  C.  C.  §  40  and  note. 

As  to  effect  of  adjudication  upon  testamentary  capacilx',  see 
Kerr's  Cyc.  C.  C.  §  1270  and  note  pars.   174,   175. 

As  to  guardians  for  insane  and  incompetents — Apixiint mesit 
at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  §  166  and  note. 

yam* — Powers  and  duties  of  guardian. — See  S§176S-1776  and 
notes. 

Same — Seal  necessary,  see  Kerr's  Cyi-.  ('.  I".  P.  §  l.">:{  subd.  2 
and  note. 

As  to  guardianship  of  insane  person.s  and  otiier  incoinpeti-nls, 
see  1  Cliiirch'M  INIew  Frokate  Law  and  I'raollfe,  23(».   243-:;6ii. 

As  to  medical  experts  on  ciiiestion  of  insanity,  see  66  A.  1'. 
238;  50  A.  D.  360. 

As  to  non-expert  opinions  as  to  sanity  or  insanity,  see  50 
A.  D.  360:  06  A.  D.  239;  38  L.  721,  747. 

As  to  right  of  witness  to  give  an  opinion  on  exact  is.«ue  to  be 
tried  in  respect  to  sanity  or  mental   capacity,  see  36  li.  6  1-Tii. 

§1765.    rO>VEK8   A>D   DUTIES   OF   SLtll   GUAKDIAMS. 

Every  guardian  appointed,  as  provided  in  tlie  preceding  sec- 
tion, has  the  care  and  custody  of  the  person  of  his  ward,  and 
the  management  of  all  his  estate  until  such  guardian  is  legally 
discharged;    and    he    must   give    bond    to   such    ward,    in    like 
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manner   and   with  like   conditions   as   before   prescribed   with 
respect  to  the  guardian  of  a  minor. 

tliKtory:  Enacted  March  11,  1872,  founded  on  S§  M,  349  Pro- 
bate  Act. 

See  'Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

87  C.  192,  195,  25  P.  677,  678,  12  T..  104  (cited);  133  C.  xix,  66 
P.  14,  15  (administrator  of  estate  of  deceased  incompetent  ma.\' 
contest  final  account  of  sucli  incompetent's  guardian);  33  I'. 
920,  923  (conclusiveness  of  adjudication  of  incompetency);  140 
C.  335,  337,  73  P.  1053   (cited). 

As  to  bond  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  17.")1  and 
note. 

As  to  discliarge  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  SS  1766. 
]S02  and   notes. 

As  to  guardiansliip  of  insane  persons  and  otlier  incompetents. 
see  1  ChHFcli's  Ne-^v  Probate  l.a-*v  and  Practice,  230,   243-260. 

As  to  presumption  of  continuance  of  insanity,  see  35  I^.  117- 
123. 

As  to  removal  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  ISOl  and 
note. 

As  to  resignation  of  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §  l&dl 
and  note. 

As  to  right  to  remove  incompetent  from  state,  see  5S  L.  931- 
941. 

§  176«.  PROCEEDING  FOR  RESTORATION  TO  CAPAC- 
ITY. Any  person  who  has  been  declared  insane  or  incompe- 
tent, or  the  guardian,  or  any  relative  of  such  person  within 
the  third  degree,  or  any  friend,  may  apply,  by  petition,  to  the 
superior  court  of  the  county  in  which  he  was  declared  insane, 
to  have  the  fact  of  his  restoration  to  capacity  judicially  deter- 
mined. The  petition  must  be  verified,  and  must  state  that  such 
person  is  then  sane  or  competent.  Upon  receiving  the  peti- 
tion, the  court  must  appoint  a  day  for  a  hearing  before  the 
court,  and,  if  the  petitioner  requests  it,  must  order  an  investi- 
gation before  a  jury,  which  must  be  summoned  and  impaneled 
in  the  same  manner  as  juries  in  civil  actions.  The  court  must 
cause  notice  of  the  trial  to  be  given  to  the  guardian  of  the 
person  so  declared  insane  or  incompetent,  if  there  is  a  guar- 
dian, and  to  his  or  her  husband  or  wife,  if  there  is  one,  and 
to  his  or  her  father  or  mother,  if  living  in  the  county.  On  tlie 
trial,  the  guardian  or  relative  of  the  person  so  declared  insane 
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or  incompetent,  and,  in  the  discretion  of  the  court,  any  other 
person,  may  contest  the  right  to  the  relief  demanded.  Wit- 
nesses nuiy  be  required  to  appear  and  testify,  as  in  civil  cases, 
and  may  be  called  and  examined  by  the  court  on  its  own 
motion.  If  it  is  found  that  the  person  is  of  sound  mind,  and 
capable  of  taking  care  of  himself  and  his  property,  his  restora- 
tion to  capacity  must  be  adjudged,  and  the  guardianship  of 
such  person,  if  such  person  is  not  a  minor,  must  cease. 

History:  Enacted  March  24,  1874.  Code  Amdts.  1873-4,  p.  377; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  67; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdt.s. 
1900-1,  p.  236,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  Marcli  23,  1907,  Stats,  and  Amdts.  1907,  p.  944,  Kerr's 
Stats,  and  Amdts.   1906-7,  p.   508. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

68  C.  281,  282,  9  P.  164  (cited);  87  C.  192,  195.  197,  25  P.  677. 
678  (construed);  99  C.  216,  222,  33  P.  841,  843  (cited):  33  P.  920. 
923  (conclusiveness  of  adjudication  of  incompetency);  120  C. 
140.  142,  143,  52  P.  148  (construed);  137  C.  fiS(».  681.  TO  P.  783 
fcited);  140  C.  335,  337,  73  P.  1053  (cited);  143  C.  462,  ICT.  77  P. 
153    (cited). 

As  to  suardiansliip  of  insane  persons  and  otlier  incompetents, 
see  1  Cliiirfh's  New  Probate  I>ii\v  and  Tractiee,  230,   243-260. 

As  to  rlglit  of  trial  by  jury  by  person  charged  witli  being' 
insane,   see  Kerr'.s  Cyc.   C.  C.  P.   §§  225-228.   600-628   and   notes. 

As  to  right  to  writ  of  habeas  corpus  ]<y  one  detained  as 
insane,  see   Kerr's   I'ooket  Pol.  C.   S2188. 

§  17«7.  DEFINITION  OF  INCOMPETENT.  The  phrase 
"  incompetent,"  "  mentally  incompetent,"  and  "  incapable,"  as 
used  in  this  chapter,  shall  be  construed  to  mean  any  person 
who,  though  not  insane,  is,  by  reason  of  old  age,  disease,  weak- 
ness of  mind,  or  from  any  other  cause,  unable,  unassisted,  to 
properly  manage  and  take  care  of  himself  or  his  property,  and 
by  reason  thereof  would  be  likely  to  be  deceived  or  imposed 
upon  by  artful  or  designing  persons. 

History:    I'hiacted  Marcli  10,  1891,  Stats.  ;iiid  Amdts.  1S91,  p.  68. 

StM'    Kerr's   Cyc.   C.   C.    P.    for   C,    i.ais.    :i  nno(:i  l  ion. 

!3(i  c.   352,  35  1,  62  P.  r,',',   (ciirdi;    110  (".  :!3.".,  3:;t.  :;:;s.    ;:;    iv 

1053,    1054    (consll-ued). 
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As  to  definition  of  insane  delusion,  see  Keir's  Cyc.  C.  C.  S  lliTO 
and  note  pars.   141   et  seq. 

As  to  guardianship  of  insane  persons  and  other  inconipet^'Uls, 
see  1  Cluircli's  Xew  Probate  Law  and  Practice.  230.   243-260. 

As  to  morphinism  and  other  addictions  affecting  responsibility 
and  capacity,  see  39  L.   262-265. 

As  to  what  constitutes  insanity,  idiocy,  or  lunacy  under  pr')- 
visions  of  Penal  Code,  see  Kerr's  Cyc.  Pen.  C.  §  20  suhds.  2,  3 
and  note. 

As  to  what  incapacity  will  justify  appointment  of  a  guardian, 
see   13   L.   757,   758. 

As  to  whetlier  persons  horn  deaf  and  dumb  are  to  be  treated 
judicially  as  persons  mentally  incompetent,  see  1  L.   270. 

As   to   who  are  non   compos  mentis,   see    29   A.   D.   38. 


ARTICLE  III. 
THE    POWERS    AND    DUTIES    OF    GUARDIANS. 

S  1768.     Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

§  1768[a].     Same. 

§1769.  Guardian  to  recover  debts  due  his  ward  and  represent 
him. 

§  17711.  Giiardian  to  manage  his  estate,  maintain  ward,  and  sell 
real   estate. 

§  1771.  ^Maintenance,  support,  and  education  of  ward,  how  en- 
forced. 

§1772.     Guardians,   powers   of,   in   partition. 

§  1773.  Guardian  to  return  inventory  of  estate  of  ward.  Ap- 
praisers to  be  appointed. 

§  1774.     Settlements   of   guardians    (repealed). 

§  1774[a].     Settlements   of   guardians. 

§  1775.     Allowance  of  accounts  of  joint  guardians. 

§1776.     Expenses  and   compensation    of   guardians. 

§  1768.  (JUARDIAIf  TO  PAT  DEBTS  OF  WARD  OUT  OF 
WARD'S  ESTATE.  Every  guardian  appointed  under  the  pro- 
visions of  this  chapter,  whether  for  a  minor  or  any  other 
person,  must  pay  all  debts  due  from  the  ward  out  of  his  per- 
sonal estate  and  the  income  of  his  real  estate  if  sufRcient,  if 
not,  then  out  of  his  real  estate  upon  obtaining  an  order  for 
the  sale  or  mortgage  thereof,  and  dispose  of  the  same  in  the 
manner  provided  in  this  title  for  the  sale  of  real  estates  of 
decedents. 
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History:  Enacted  March  11,  1872,  founded  on  §§  15,  350  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  236,  act  held  unconstitutional,  see 
liistory,  §  5  ante;  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  9R1,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  508.  Another 
amendment  to  this  section,  in  almost  the  identical  language, 
with  slightly  varying  punctuation,  was  approved  on  same  day, 
and  is  given  herein  as  §  1768[a]. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

36  C.   651,   657    (construed.   Probate  Act  §  350). 

As  to  contracts  of  guardian,  see  89  A.  S.  282-286. 

As  to  guardian  having  no  authority  to  make  contracts  bind- 
ing  on    ward,    see    22   A.   D.    659. 

As  to  liability  of  guardian  on  contracts  of  ward,  sih-  89  A.  S. 
285. 

As  to  order  of  sale  of  property,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1770,    1777    and    notes. 

As  to  orders  of  court  directing  management  and  investment 
of  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  1792  and  note. 

As  to  personal  liability  of  guardians  on  contracts  made  fur 
tlieir  wards,  see  75  A.  D.  447,   450. 

As  to  powers  and  duties  of  guardians,  see  1  f'lnircli's  N«mv 
Probate  Law  and  Practice,  note  on  guardian  and  ward,  156. 
163-229. 

As  to  rule  tliat  guardian  lias  no  authority  to  disaffirm  his 
ward's   contract.    s.>c    7    A.    D.    136,    137. 

As  to  who  is  bound  by  note  signed  by  a  guardian,  see  54  L. 
355. 

§  176S[a].  SA3IE.  Every  guardian  appointed  under  ttie 
provisions  of  this  chapter,  whether  for  d,  minor  or  any  other 
person,  must  pay  all  just  debts  due  from  the  ward,  out  of  his 
])ersonal  estate,  and  the  income  of  his  real  estate,  if  sufficient; 
if  not,  then  out  of  his  real  estate,  upon  obtaining  an  order  for 
the  sale  thereof,  and  disposing  of  the  same  in  the  manner  pro- 
vided in  article  four  of  this  chapter. 

History:  Amendment  to  §  1768  of  March  23,  1907,  Stats,  and 
Amdts.  1907.  p.  94  J,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  608.  See 
ante  §  1768,  history. 

S  ITfiJK     (a  ARDTAX  TO  REfOVER  DEBTS  DUE  HIS  WARD 
A>D  REPRESENT  HIM.     Every  guardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for,  and  receive  all  debts 
Kerr's   C.    C.    P.— 81  1-81 
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due  to  him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  dividend  of  his  estate  and  effects; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed  for 
that  purpose. 

History:  Enacted  March  11,  1872,  founded  on  §§  16.  351  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    68. 

See   Kerr's  Cyc.  C.  C.   P.  for  44   pars,  annotation. 

32  C.  Ill,  118  (Stats.  1850,  p.  270,  §96;  Hittell  3,  377,  (con- 
strued); 117  C.  640,  644,  59  A.  S.  221,  223,  49  P.  983  (construed): 
134   C.   247,   248,  66  P.   209    (applied). 

As  to  admissions  and  waivers  by  guardians  in  actions,  spe 
32   L.    631-691. 

As  to  appearance  by  general  guardian,  sep  Kerr's  Cyc.  C.  C 
P.    §  372   and   note. 

Same— In    justices'    court.- — See    ante    §  843. 

As  to  appointment  of  guardian  ad  litem,  see  Kerr's  Cyc.  C. 
C.  P.  §  1769  and  note  pars.  26,  27  this  note;  also  §§  372,  373.  S13, 
1759   and   notes. 

As  to  assent  to  partition    proceedings,   see   post   §  1772. 

As  to  common-law  powers  of  guardians,  see  89  A.  S.   257-316. 

As  to  custody  of  person  of  ward  and  possession  of  estate, 
see  Kerr's  Cyc.  C.   C.   P.   §  1753  and  note. 

As  to  effect  of  judgment  against  infant  where  no  guardian 
appeared  for   him,   see   11   L.    440,    441. 

As  to  guardian  ad  litem  for  insane  and  other  incompetent 
persons,  see  Kerr's  Cyc.  C.  C.  P.  §§372.  373.  1722,  1759  and 
notes. 

As  to  guardian  of  a  minor  being  entitled  to  homestead  as 
head  of  family,  see  70  A.  D.   114. 

As  to  guardian's  power  to  waive  service  of  process,  see  95 
A.    D.    462. 

As  to  obligation,  liabilities  and  duties  of  guardians  of  in- 
fants, see   75   A.   D.    447-450. 

As  to  parties   to  actions  by   incompetent,   see   brief   14   L.    274. 

As  to  party  plaintiff  in  suit  on  guardian's  bond,  see  Kerr's 
Cyc.  C.  C.  P.   §  1754  and  note  par.   21. 

As  to  penalty  for  cruelty  to  insane  person,  see  KerrVs  Pocket 
Pen.   C.   §  361. 

As  to  penalty  for  exhibit,  use,  sale  or  apprenticing,  etc.,  of 
child  for  certain  purposes,   see   Kerr's  Pocket   Pen.   C.   §  27  2. 

As  to  penalty  for  requiring  wards  to  work  more  than 
eighteen  hours,  see  Kerr's  Pocket  Pen.  C.  §  651. 
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As  to  penalty  for  substitution  of  one  child  for  anotln-r,  sei* 
Kerr's   Pocket   Pen.   C.    §  157. 

As  to  power  and  authority  of  guardian  of  insane  pcrs<jn. 
see  1  L.   270. 

As  to  powers  and  duties  of  guardians,  in  general,  see  Kcrr'.s 
Cyc.  C.  C.  §§247-249  and  notes;  also  1  L.  304;  1  Churck'n  New- 
Probate  Law  and  Practice,  note  on  guardian  and  ward,  ISiJ, 
163-229. 

As  to  power  of  general  guardian  to  submit  disputed  claims 
to  arbitration,   see   89   A.   S.   291;   70  L.    173-175. 

As  to  powers  of  guardians  in  cliancery,  at  common  lav/,  uvi-r 
jiroperty   of  their   Avards,   see   48   A.   D.    335. 

As  to  powers  of  guardians  in  socage,  see   brief  20  I^.   620. 

As  to  power  to  bind  ward  as  apprentice,  see  [<err's  Cyc..('. 
I'.    §  265    and    note. 

As  to  right  of  guardian  to  compromise  o!i  settlement  of 
debt   due   to  his   ward,    see   89    A.   S.    290. 

As  to  right  of  guardian  to  sue  in  foreign  courts,  see  ,S9  A. 
S.    272. 

As  to  right  of  insane  person  to  institute  proceeding  by  next 
friend,   see    64    L.    513-534. 

As  to  rights  and  duties  of  guardians  in  actions  to  estab- 
lish and  quiet  title  to  real  property  in  case  of  loss  or  destruc- 
tion of  public  records,  see  §§5,  15  of  act  approved  June  16, 
1906,  Stats,  and  Amdts.  1906,  p.  78,  Hen.  G.  L.  (second  impres- 
sion),  p.  .1553. 

As  to  sale,  mortgage,  and  lease  of  ward's  property,  see  Ki^rr's 
Oyc.   C.   C.    P.    §§  1777   et   seq.   and    notes. 

As  to  service  of  process,  notice,  or  order  of  court  concern- 
ing estate  of  deceased  person  upon  guardian,  equivalent  to 
service    upon    ward,    see   ante    §  1722. 

As  to  subrogation  of  guardian  to  rights  of  w:ird,  si-r  42  A. 
J>.   447. 

As  to  using  lunatic's  property  t<j  larry  out  bis  presumed 
wishes  or  to  fulfill  his  equitable  obligations  in  absence  of  a 
legal    liability,   see    34    I.,.    297-300. 

As  to  validity  of  judgment  against  insani'  pf-rson,  see  39 
1^.    775-783. 

As  to  waiver  or  release  of  ward's  riglils  by  guaidiax,  s.  .■ 
S9   A.   S.    290. 

As  to  who  may  bring  acti(jns  for  incompetent  persons,  see 
brief    21    L.    635. 


§1770.  GUAKD1A>  TO  J»lANA(iK  HIS  ESTATE,  MAIN- 
TAIN  WARD,  AND  SELL  REAL  ESTATE.  Every  guardiau 
must   manage   the   estate   of   his   ward   frugally   and    without 
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waste,  and  apply  the  income  and  profits  thereof,  as  far  as  may 
be  necessary,  for  the  comfortable  and  suitable  maintenance 
and  support  of  the  wai'd  and  his  family,  if  there  be  any;  and 
if  such  income  and  profits  be  insufficient  for  that  purpose,  the 
guardian  may  sell  or  mortgage  the  real  estate,  upon  obtaining 
an  order  of  the  court  therefor,  as  provided,  and  must  apply 
the  proceeds  of  such  sale  or  mortgage,  as  far  as  may  be 
necessary,  for  the  maintenance  and  support  of  the  ward  and 
his  family,  if  there  be  any. 

History:  Enacted  March  11,  1872,  founded  on  §§  17,  352  Pro- 
bate Act;  amended  February  28,  1901,  Stats,  and  Anidt.s.  1900-1, 
p.    85. 

See   Kerr's   Cyc.   C.   C.   P.   for   4   pars,   annotation. 

117  C.  640,  644,  59  A.  S.  221,  223,  49  P.  983  (construed):  134 
C.    114,    116,    66   P.    187    (applied). 

As  to  enforcing  right  of  maintenance,  see  Kerr's  Cyc.  C.  C. 
P.    §  1771    and    note. 

As  to  liability  of  domestic  g'uardian,  having  property  belong- 
ing to  ward,  for  maintenance  of  ward  residing  in  another 
state  and  who  has  a  guardian  in  such  other  estate,  see  39 
A.   D.    65. 

As  to  maintenance  of  ward,  see  89  A.  S.  299-302. 

As  to  maintenance  of  ward,  when  father  is  living,  see  ante 
§  1757. 

As  to  powers  and  duties  of  guardians,  see  1  Clmroirs  Xe'^v 
Probate  Lavr  and  Praetioe,  note  on  guardian  and  ward,  150. 
163-229. 

As  to  requirement  that  guardian  shall  keep  expenditure 
within  income  of  ward  and  not  encroach  upon  principal,  see 
49   A.   D.   567;   67   A.   D.   224;    75   A.   D.   448. 

As  to  sale  of  property  and  disposition  of  the  proceeds,  see 
Kerr's  Cyc.  C.  C.  P.  §§  1777  et  seq.  and  note. 

As  to  support  of  child  from  estate  of  parent,  who  dies  witliout 
providing  for  support  of  child,  see  Kerr'.s   Pocket   C.  C.   ^  -05. 

As  to  when  court  can  authorize  encroacliment  upon  principal 
for  maintenance   of   ward,   see   49   A.   D.    659. 


§  1771.  mai:ntenance,  support,  and  education  of 

WARD,  HOW  ENFORCED.  When  a  guardian  has  advanced, 
for  the  necessary  maintenance,  support,  or  education  of  his 
ward,  an  amount  not  disproportionate  to  the  value  of  his 
estate  or  his  condition  of  life,  and  the  same  is  made  to  appear 
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to  the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs, 
the  guardian  must  be  allowed  credit  therefor  in  his  settlement. 
Whenever  a  guardian  fails,  neglects,  or  refuses  to  furnish 
suitable  and  necessary  maintenance,  support,  or  education  for 
his  ward,  the  court  may  order  him  to  do  so,  and  enforce  such 
order  by  proper  process.  Whenever  any  third  person,  at  his 
request,  supplies  a  ward  with  such  suitable  and  necessary 
maintenance,  support,  or  education,  and  it  is  shown  to  have 
been  done  after  refusal  or  neglect  of  the  guardian  to  supply 
the  same,  the  court  may  direct  the  guardian  to  pay  therefor 
out  of  the  estate,  and  enforce  such  payment  by  due  process. 

HLsforj-:     Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.   for  6  pars,   annotation. 

As  to  allowance  for  expenditures  made  for  support  of  minor 
Without  order  of  court,  see  41  A.  D.  189. 

As  to  allowance  for  sums  expended  for  maintenance  of  ward 
who   resided   with   guardian's   family,   sec    57   A.   D.    227. 

As  to  allowance  to  parent  for  support  of  child,  see  Kerr's 
Cyc.   C.   C.    §  201   and  note. 

As  to  beneficial  legal  services  rendered  to  minor,  as  lu-ee.''- 
saries,   see   briefs   60  L.    129,   61   L.   567. 

As  to  maintenance  during  life  of  father,   see  ante   S  17r>7. 

As  to  powers  and  duties  of  guardians,  see  1  C'liiirvli'N  New- 
Probate  I<a-\v  and  I*raftlee,  note  on  guardian  and  ward,  l.'ifi. 
1G3-229. 

U772.    GIAKDIANS,  POWERS  OF,  IN  PARTITION.    The 

guardian  may  join  in  and  assent  to  a  partition  of  the  real  or 
personal  estate  of  the  ward,  wherever  such  assent  may  be 
given  by  any  person;  provided,  that  such  assent  can  only  be 
given  after  the  court  having  jurisdiction  over  said  estate  shall 
grant  an  order  conferring  such  authority,  which  order  shall 
only  be  made  after  a  hearing  in  open  court  upon  the  petition 
of  the  guardian  after  notice  of  at  least  ten  days,  mailed  by  the 
clerk  of  the  court  to  all  the  known  relatives  of  the  ward  resid- 
ing in  the  county  where  the  i)roceedings  are  pending.  The 
gniardiiin  may  also  consent  to  a  partition  of  the  real  or  per- 
sonal estate  of  his  ward  without  action,  and  agree  upon  the 
share  to  be  set  off  to  such  ward,  and  may  execute  a  release  in 
behalf  of  his  ward  to  the  owners  of  the  shares,  of  the  parts  to 
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which  they  may  be  respectively  entitled,  upon  obtaining  from 
said  court  having  jurisdiction  over  said  estate,  authority  to  so 
consent  after  a  hearing  in  open  court  upon  the  petition  of  the 
guardian  after  notice  of  at  least  ten  days,  mailed  by  the  clerk 
of  the  court  to  all  the  known  relatives  of  the  ward  residing  in 
the  county  where  the  proceedings  are  pending. 

History:  Enacted  March  11,  1872,  founded  on  §§  18,  353  Pro- 
)>ate  Act;  amended  March  27,  1899,  Stats,  and  Amdts.  1899, 
p.    235. 

As  to  appearance  by  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §S  37r.. 
1722   and   notes. 

As  to  assent  to  partition,  see  Kerr's  Cyc.  C.  C.  P.  §79")  and' 
note. 

As  to  guardian's  duties  and  powers  in  partition  of  ward's 
property,  see  Kerr's  Cyc.  C.  C.  P.  §§783,  793-795;  1675-1GS5  and 
notes;    also    89   A.   S.   315. 

As  to  powers  and  duties  of  guardians,  see  1  Church's  iVe-»v 
Probate  L.a«-  and  Practice,  note  on  guardian  and  ward,  IHU, 
163-229. 

§  1773.  GUARDIAN  TO  EETURN  IJfVENTOEY  OF  ESTATE 
OF  WARD.  APPRAISERS  TO  BE  APPOINTED.  Every  guar- 
dian must  return  to  the  court  a  verified  inventory  of  the  estate 
of  his  ward  within  three  months  after  his  appointment.  He 
must  annually  thereafter,  and  at  such  other  times  as  directed 
by  the  court,  render  a  verified  account  of  the  estate  of  his  ward. 
All  the  estate  of  the  ward  described  in  the  first  inventory  must 
be  appraised  by  appraisers  appointed,  sworn,  and  acting  in  the 
manner  provided  for  regulating  the  settlement  of  the  estates 
of  decedents.  Such  inventory,  with  the  appraisement  of  the 
property  therein  described,  must  be  recorded  by  the  clerk  of 
rhe  court  in  a  proper  book  kept  in  his  office  for  that  purpose. 

[Like  proceedings  when  otiier  property  discovered.]  When- 
ever any  other  property  of  the  estate  of  any  ward  is  discov- 
ered, not  included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  any  other  property,  has  been  suc- 
ceeded to,  or  acquired  by  any  w^ard,  or  for  his  benefit,  the  like 
proceedings  must  be  had  for  the  return  and  appraisement 
thereof  as  are  herein  provided  in  relation  to  the  first  inventory 
and  return. 
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HlHtory:  Enacted  March  11,  1872,  founded  on  S§  19,  354  Pro- 
bate Act;  amended  April  15,  1880,  Code  Aindts.  1880  (C.  C.  P. 
pt.),  p.  68;  by  Code  Commission,  Act  Marc-li  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see  history,  S  5 
ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  944, 
Kerr's  Stats,   and  Amdts.   1906-7,   p.   508. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

109  C.   250,   253,   254,   41    P.   1033    (construed). 

As  to  appraisers,  g-enerally,  see  Kerr's  Cyc.  O.  C.  1*.  §  1  I  I  I  innl 
note. 

As  to  citations,  see  Kerr's  Cyc.  C.  C.  P.  §§  1707-1711  and  nntes. 

As  to  inventory  and  appraiseinont,  soe  Kerr'.s  Cyi-.  C  C.  P. 
§§  1443    et   seq.   and   notes. 

As  to  joint  guardians,  soe  po.'it   S  1775. 

As  to  powers  and  duties  of  guardians,  see  1  Clniroli'M  Now 
Probate  Jjayv  and  Practice,  note  on  guardian  and  ward.  I.'iil. 
163-229. 

As  to  proceedings  against  guardian  who  has  wasted,  nii.<- 
managed.  or  embezzled  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  ISni 
and  note. 

As  to  receiving  account  at  chambers,  see  Kerr's  Cyc.  C.  C. 
P.    §  IfiG   and   note. 


§1774.    SETTLEMENT  OF  GUARDIANS  (repealed). 

HiNtory:  Enacted  March  17,  1872,  founded  on  §§  35,  370  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  68;  repealed  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  228;  repealed  March  23,  1907,  Stats,  and  Amdts.  1907. 
p.  945,  Kerr's  Stats,  and  Amdts.  190C-7,  p.  509.  Sec  §1774  [aj 
and  history. 

See  Kerr's  C.\c.  C.   C.   P.   for   74   pars,  annotatinn. 

109    C.    250,    254,    41    P.    1033    (applied);    120    C.    20;;,    jn...    ...    P. 

492  (applied);  121  C.  468,  472,  53  P.  936,  937  (construed);  13U 
C.  446,  448,  449,  65  P.  890  (cited);  14C  C.  73,  75.  79  P.  5S8  (con- 
strued). 

As  to  accountability  of  jiar.  nl  foi-  |ii>.s.>j.  ssimi  .>r  piopiity 
of   infant,   see   brief   36   1..    S7. 

As  to  accounting  with  ward  ni-  bis  legal  rcpr.-si-ntat  ive.  set* 
Kerr's   Cyc.   C.   C.   1'.    §  1754   and   nnlc. 

As  to  citation  to  render  account,  see  Kimt's  Cyc.  C.  < '.  I". 
§  1773   and    note. 

As    to    criminal     liability    of     wiiardian     for    cinbi/.zleMiiiit     of 
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funds  belonging  to  estate  of  wa'-d,  see  Kerr's  Cyc.  Pen.  C.  §  506 
and   note. 

As  to  dealing's  of  guardian  witli  ward,  see   89  A.  S.   302-308. 

As  to  discharge,  see  Korr'.s  Pocket  C.  C  S  257. 

As  to  investment  which  guardian  may  make  without  being 
liable  for  loss,  see  32  A.  D.   208;  40  A.  D.   506-518;   97  A.  D.  455. 

As  to  limited  jurisdiction  of  probate  courts,  see  Kerr's  Cyc. 
C.  C.  P.   §  1754   and  note  par.    13. 

As  to  methods  of  obtaining  accounts  of  deceased  guardians, 
see    8   A.    S.    684. 

As  to  powers  and  duties  of  guardians,  see  1  C'liiireliN  New 
I'robate  La-iv  and  Practice,  note  on  guardian  and  ward,  15G. 
163-229. 

As  to  provisions  relating  to  accounting  by  executors  and 
administrators  (ante  §  1612  et  seq.)  being  applicable,  see  post 
§§  1789,    1808    and    notes. 

As  to  relation  of  guardian  and  ward  being  conhdential,  see 
Kerr'.s  Pocket   C.  C.   §  250. 

As  to  release  by  ward  after  majority,  see  Kerr's  Cyc.  C.  C. 
§  256    and    note. 

As  to  release  from  ward  to  guardian  soon  after  termination 
of  relation  or  at  or  before  time  of  settling  accounts  and  deliv- 
ering up  estate,  see  29  A.  D.   89. 

As  to  removal  from  office  for  failure  to  account,  see  post 
§  1801. 

As  to  rule  that  voluntary  statement  between  guardian  and 
ward  is  no  part  of  subsequent  settlement  by  court,  see  8  A.  D. 
682;   46   A.   D.   486. 


§  1774[a].  SETTLEJffENTS  OF  GUARDIANS.  The  guardian 
must  upon  the  expiration  of  a  year  from  the  time  of  his 
appointment  and  as  often  thereafter  as  he  may  be  required, 
present  his  account  to  the  court  for  settlement  and  allowance, 
provided  that  no  final  account  of  the  guardian  of  any  insane 
person,  who  is  or  has  been  duuring  such  guardianship  con- 
fined in  a  state  hospital  in  this  state,  shall  be  settled  or  allowed 
unless  notice  of  the  settlement  of  said  account  shall  have 
been  first  given  to  the  secretary  of  the  state  commission  in 
lunacy. 

History:  Tills  section  was  enacted  as  an  amendment  to  the 
original  §  1774  by  changing  a  semicolon  into  a  comma  omitting 
three  commas  and  introdiicing  the  words  "the  guardian  of'' 
before  the  words  "any  insane  person,"  approved  March  16, 
1907,   Stats,    and   Amdts.    1907,   p.    332,   Kerr's   Stats,    and    Amdts. 
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3  906-7,  p.  509.  As  noted  above  the  original  section  was  re- 
pealed by  chapter  514  of  statute  amendments,  approved  March 
L'3,  1907;  but  whether  tliis  repeal  carried  witli  it  tlie  amend- 
ment is  a  matter^  for  the  courts  to  determine  and  for  that 
reason  the  amendment  is  inserted  and  numbered  §  1774  [a  J, 
which   was  amended  as  §1774  March   13,   1909,  Stats,  and  Amdts. 

19()!»,     (■]).     LMMj. 

S1775.  ALLOWANCE  OF  ACCOUNTS  OF  JOINT  GUAR- 
I)LV\S.  When  an  account  is  rendered  by  two  or  more  joint 
Kuai'dians,  the  court  may,  in  its  discretion,  allow  the  same 
ui)on  the  oath  of  any  of  them. 

Histury:  Enacted  March  11,  1872,  founded  on  §§49,  384  Pro- 
liate  Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
l.t.),   p.   68. 

§  1776.     EXPENSES  AND  COMPENSATION  OF  GUARDIAN. 

Every  guardian  must  be  allowed  the  amount  of  his  reasonable 
expenses  incurred  in  the  execution  of  his  trust,  and  he  must 
also  have  such  compensation  for  his  services  as  the  court  in 
which  his  accounts  are  settled  deems  just  and  reasonable.  He 
must  also  be  allowed  all  reasonable  and  proper  disbursements, 
made  after  the  legal  termination  of  the  guardianship,  but  while 
that  relation,  by  consent  or  acquiescence  of  the  parties,  still 
subsists  in  fact,  and  before  the  discharge  of  the  guardian  by 
the  court,  and  which  were  made  by  the  consent,  express  or 
implied,  of  the  ward,  and  for  his  benefit  or  the  benefit  of  his 
estate. 

History:  Enacted  March  11,  1872,  founded  on  S§  47,  382  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stat.s. 
and  Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see  history, 
§  5  ante:  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  94.''., 
Kerr's  Stats,  and  Amdts.   1906-7,  §  509. 

See   Kerr's  Cyc.  C   C.   P.   for  G   pars,   amicitation. 

As  to  allowance  to  guardian  for  counsel  foes,  see  89  A.  S. 
316. 

As  to  allowance  to  guardian  for  improvement.s  placed  on 
•ward's    estate   during   his   minority,    see    81    A.    S.    180. 

As  to  powers  and  duties  of  guardians,  see  I  CIhipoIi'k  >i«'w 
Probate  Taw  and  rrju-Uoe.  note  on  guardian  and  ward.  l.'iC. 
163-229. 

As  to  reimbursements  for  advancements  for  necessary  main- 
tenance, support,  or  education,  see  Kerr's  Cyc.  C.  C.  P.  §1771 
and  note. 
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ARTICLE  IV. 

THE  SALE  OF  PROPERTY  AND  DISPOSITION  OF   THE  PRO- 
CEEDS. 

§  1777.     May    sell    property    in   certain    cases. 

!)  1778.     Sale  of  real   estate   to  be  made  upon   order  of  court. 

*)  1779.     Application    of  proceeds   of  sales. 

§1780.     Investment   of   ijroceeds   of   sales. 

§  1781.     Order   for   sale,   how    obtained. 

§  1782.     Notice  to   next  of  kin,  how   given. 

§  1783.     Copy  of  order  to  be   served,  published,  or  consent   filed. 

§  1784.     Hearing   of   application. 

§  1785.     Who  may  be  examined  on  such  hearing. 

§  1786.     Costs  to  be  awarded,  to  whom. 

§  1787.     Order  of  sale,  to  specify  what. 

§  1788.     Bond   before    selling. 

§  1789.     All   proceedings   for   sales   of   property  by   guardians   to 

conform    to    chapter    seven    of   this   title. 
§  17S9a.  Proceedings    for   the    completion    of    contracts    for   sale 

of  real  estate  by  guardians. 
§  1790.     Limit   of  order   of  sale. 
§  1791.     Conditions  of  sales  of  real  estate  of  minor  heirs.     Bond 

and  mortgage  to  be  given  for  deferred  payments. 
§  1792.     Court  may  order  the  investment  of  money  of  the  ward. 

§1777.  MAT  SELL  PROPERTY  IN  CERTAIN  CASES. 
When  the  income  of  an  estate  under  guardianship  is  insuffi- 
cient to  maintain  the  ward  and  his  family,  or  to  maintain  and 
educate  the  ward  when  a  minor,  his  guardian  may  sell  his  real 
or  personal  estate,  or  mortgage  the  real  estate  for  that  pur- 
pose, upon  obtaining  an  order  therefor. 

History:  Enacted  March  11,  1872,  founded  on  §§  20,  355  Pro- 
bate Act;  amended  February  28,  1901,  Stats,  and  Amdts.  1900-1, 
p.    84. 

See  Kerr's  Cyc.  C.  C.  P.  for  43  pars,   annotation. 

83  C.  344,  350,  356,  357,  21  P.  15,  17,  18,  23  P.  314,  316  (con- 
strued with  §1537  ante,  §§1778,  1781  post):  120  C.  421,  424.  42S. 
52  P.  708  (construed);  134  C.  114.  116,  66  P.  187  (applied);  1  C. 
A.  75,  76,  81  P.   668    (construed). 

As  to  alienation  of  homestead  of  insane  person,  see  Kerr's 
Cyc.   C.    C.    §§  1269a-1269c   and    note. 

As  to  authority  of  guardian  of  non-resident  ward,  s.-e  po.st 
§§  1793,    1794. 
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As  to  oonveyanc-e,  seo  ante   §  1555. 

As  to  conveyances  to  complete  oontrarts  uf  wnnl.  s>i-  pDSt 
§  1810. 

As  to  guardian's  authority  not  extending-  Icyntid  jurisdii-- 
tion  of  government  investing  him  with  authority,  see  post 
§  1913. 

As  to  jurisdiction  of  equity  to  sell  infant's  leal  estate,  see 
briefs   7   L.   53-4;   39   K    393;   45   L.   713. 

As  to   mortgage   of   ward's  property,   see  ante   §157S. 

As  to  power  of  guardian  to  lease  real  estate  of  ward,  see 
Kerr's  Cyc.  C.  C.  P.   §§1577,   1579;  also   89  A.  S.   309. 

As  to  power  of  guardian  to  sell  land  of  incompetent  sKii- 
ated  in  state  other  than  that  wliere  incompetent  resides  and 
where  court  granting  order  of  sale  is  located,  see  brief  43 
L.    806. 

As  to  power  of  guardian  to  sell  person  a  It  j-  of  ward  without 
order   of  court,   see   1    Ij.    301. 

As  to  powers  of  guardian  in  partition  proceedings,  see  ante 
§  1772. 

As  to  provisions  relating  to  sales  of  property  tielonging  to 
estates  of  deceased  persons  being  applicable,  see  Kerr's  Cyc. 
C.    C.    P.    §§  1789,    1808    and    notes. 

As  to  remedy  of  ward  for  unautliorized  sale,  see  87  A.  D.  611. 

As  to  sale,  mortgage,  or  lease  of  whole  estate  or  any  part 
thereof,  see  Kerr's  Cyc.  C.  C.  P.  §§1542,  1578  subd.  4,  1579 
subd.    4. 

As  to  sale  of  land  held  under  contract  for  purchase,  see 
ante   §§  1565-15G8. 

As  to  sale  of  land  subject  to  mortgage,  see  ante  §§  1569,  1570. 

As  to  sale  of  personal  property,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1522-1526   and   notes. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Church's  ^e\y  I'robnfe  hii'»v  aiul  Priu'lloe,  163. 
180-193. 

As  to  sales  of  real  estate,  see  Kerr's  Cyc.  C.  C.  I'.  §S  1536 
et  seq.  and  notes. 

As  to  sale  under  testamentary  provisions,  see  ante  SS1">60, 
1561. 

As  to  sale  when   estate   is   insolvent,  see  ante   §  1519. 

As  to  sale  without  order  of  court  being  void,  see  ante  §  1517; 
also   89   A.   S.    312. 

As  to  sales  of  mines  and  mining  pr(ip<rt>',  see  Kimt's  Cyc. 
C.   C.   P.    §§  1529-1533   and   notes. 

As  to  similar  provisions  relating  to  estates  of  decedents,  see 
ante   §§  1516   et   seq.   and   notes. 

As  to  validity  of  mortgage  executed  by  guardian  under  order 
of  court  for  purpose  of  raising  money  to  carry  on  trade,  see 
brief    42    L.    257. 

As   to    whether   equity    has    Inherent   jurisdiction,    In   absence 
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of  statute,  to  authorize  sale  of  ward's  real  estate,  see  98  A.  D. 
735,    736;    89   A.  S.  ,310,   311. 

As  to  whether  title  subsequently  actiuired  inures  to  pur- 
chaser at  guardian's  sale,  see  48  A.  D.  335. 

Construction  of  this  and  other  sections. — See  Kerr's  Cyc.  C. 
C.  P.  §  1537  and  note;  also  21  P.  15. 

Ward's  title  is  devested  by  deed,  and  not  by  confirmation 
of   sale. — 97    C.    360,    369,    32    P.    324. 

§  1778.  SALE  OF  REAL  ESTATE  TO  BE  MADE  UPON 
ORDER  OF  COURT.  When  it  appears  to  the  satisfaction  of 
the  court,  upon  the  petition  of  the  guardian,  that  for  the 
benefit  of  his  ward  his  real  estate,  or  some  part  thereof, 
should  be  sold,  and  the  proceeds  thereof  put  out  at  interest, 
or  invested  in  some  productive  stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  the  ward,  his  guardian 
may  sell  the  same  for  such  purpose,  upon  obtaining  an  order 
therefor. 

History:  Enacted  March  11,  1872,  founded  on  §§  21,  356  Pro- 
bate  Act. 

83  C.  344,  356,  357,  21  P.  15,  17,  18,  23  P.  314  (construed  with 
ante  §§1537,  1777  and  post  §1781);  120  C.  421,  428,  52  P.  708 
(applied);   1  C.  A.   75,  76,   81   P.    668    (cited). 

See  ante  §  1777  and  note. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Church's  New  Probate  Law  and  Practice,  163. 
180-193. 

8  1779.     APPLICATION  OF  PROCEEDS  OF  SALES.    If  the 

estate  is  sold  for  the  purposes  mentioned  in  this  article,  the 
guardian  must  apply  the  proceeds  of  the  sale  to  such  purposes, 
as  far  as  necessary,  and  put  out  the  residue,  if  any,  on  interest, 
or  invest  it  in  the  best  manner  in  his  power,  until  the  capital 
is  wanted  for  the  maintenance  of  the  ward  and  his  family,  or 
the  education  of  his  children,  or  for  the  education  of  the 
ward  when  a  minor,  in  which  case  the  capital  may  be  used  for 
that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if 
it  had  been  personal  estate  of  the  ward. 

History:  Enacted  March  11,  1872,  founded  on  §§  22,  357  Pro- 
bate Act. 

As  to  power  of  guardian  in  management  and  investment  of 
estate,  see  ante  §§  1753,  1769  and  notes,  and  post  §  1792  and 
note. 
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As  to  sale  of  property  under  giiardiansliip,  and  disi><>.sition 
of    proceeds,    see    1    Churoli'H    ]%>■»>'    I'robntc    Law    and    I'raftlfo, 

163,    180-193. 

§  1780.    INVESTMENT  OF  TKOCEEDS  OF  SALES.     If  the 

estate  is  sold  for  the  purpose  of  putting  out  or  investing  the 
proceeds,  the  guardian  must  make  the  investment  according  to 
his  best  judgment,  or  in  pursuance  of  any  order  that  may  be 
made  by  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §§  23,  358  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    68. 

§  1781.  ORDER  FOR  SALE,  HOW  OBTAINED.  To  obtain 
an  order  for  such  sale,  the  guardian  must  present  to  the  court 
in  which  he  was  appointed  guardian  a  verified  petition  there- 
for, setting  forth  the  condition  of  the  estate  of  his  ward,  and 
the  facts  and  circumstances  on  which  the  petition  is  founded, 
tending  to  show  the  necessity  or  expediency  of  a  sale. 

History:  Enacted  March  11,  1872,  founded  on  §§  24,  359  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    69. 

See  Kerr's  Cyc.   C.   C.   P.   for   2  1    pars,   aniiulation. 

83  C.  344,  346,  350,  355,  356.  357,  21  P.  15,  17.  18,  23  P.  314, 
315,  316  (construed  with  §§1537,  1777.  1778  ante  and  S  1808 
post);  120  C.  421.  424,  52  P.  708  (construed^ :  1  C.  A.  75.  76, 
77,    81    P.    668    (cited). 

As  to  contents  of  petition   for  ur(li;r  of  sale,  see  ante  §  15is. 

As  to  defects  in  petition  being  supplied  by  sul)sefHK'nt  yivn- 
ceedings,    see    §  1518    ante. 

As  to  petition  by  other  than  guardian,  see  Kerr's  Cyc.  C.  C. 
P.    §§1545.   1789.    1808   and  notes. 

As  to  sale  of  property  lindcT  guardianship,  and  disposition 
of  proceeds,  see  1  Cburcli's  IVe«'  I'roluite  I,ii>v  and  I'racllfe,  163, 
180-193. 

For  construction  of  this  and  other  sections,  soi"  Kerr's  Cyc. 
C.   C.   P.   §1537   and    note;   also    21   P.    15. 

§  1782.  NOTICE  TO  NEXT  OF  KIN,  HOW  GITEN.  If  it  ap- 
pear to  the  court,  or  a  judge  thereof,  from  the  petition,  that  it 
is  necessary  or  would  be  beneficial  to  the  ward  that  the  real 
estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real  and 
personal  estate  should  be  sold,  the  court  must  thereupon  make 
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au  order  directing  the  next  of  kin  of  the  ward,  and  all  persons 
interested  in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more  than 
eight  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  for  the  sale  of  such 
estate.  If  it  appear  that  it  is  necessary,  or  would  be  beneficial 
to  the  ward,  to  sell  the  personal  estate,  or  some  part  of  it,  the 
court  must  order  the  sale  to  be  made. 

History:  Enacted  March  11,  1872,  founded  on  S§  25,  360  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdt.s.  1880  (C.  C.  P. 
pt.),    p.    69. 

See  Kerr's  Cyc.  C.  C.   P.  for  2  pars,   annotation. 

97   C.    360,    363,   32    P.    324,    325    (construed). 

As  to  effect  of  sale  without  sufficient  notice,   see   81   A.  D.   223. 

As  to  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  1538,  subd.  2  of  §  1578. 
subd.   2  of  §  1579,   §§  1789,   1808  and  notes. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Churoli's  Ne^-  Probate  IiH'w  ami  Practice, 
163,    180-193. 

§  1783.  COPT  OF  OEDER  TO  BE  SERVED,  PUBLISHED, 
OR  CONSENT  FILED.  A  copy  of  the  order  must  be  personally 
served  on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
ested in  the  estate,  at  least  fourteen  days  before  the  hearing 
of  the  petition,  or  must  be  published  at  least  once  a  week  for 
three  successive  weeks  in  a  newspaper  printed  in  the  county, 
or  if  there  be  none  printed  in  the  county,  then  in  such  news- 
paper as  may  be  specified  by  the  court  in  the  order.  If  writ- 
ten consent  to  making  the  order  of  sale  is  subscribed  by  all 
persons  interested  therein,  and  the  next  of  kin,  notice  need 
not  be  served  or  published. 

History:  Enacted  March  11,  1872,  founded  on  ?§  26,  361  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.   69. 

See  Kerr's  C.vc.  C.  C.   P.  for  3   pars,  annotation. 

97  C.  360,  363,  32  P.  324.  325  (applied):  120  C.  421.  425,  52  P. 
708    (applied). 

As  to  sale  of  property  under  guardiansliip,  and  disposition 
of  proceeds,  see  1  Church's  Nov  Probate  La^v  and  Practice, 
163,    180-193. 

Service  of  notice. — See  Kerr's  Cyc.  C.  C.  P.  §§  1539,  1578  subd. 
3,   1579   subd.   3,   §§  1789,  1808  and   notes. 
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§  1784.  HEARING  OF  APPLICATION.  The  court,  at  the 
time  and  place  appointed  in  the  order,  or  such  other  time  to 
which  the  hearing  is  postponed,  upon  proof  of  the  service  or 
publication  of  the  order,  must  hear  and  examine  the  proofs 
and  allegations  of  the  petitioner,  and  of  the  next  of  kin,  and  of 
all  other  persons  interested  in  the  estate  who  oppose  the  appli- 
cation. 

History:  Enacted  March  11,  1872,  founded  on  §§  27,  362  Pro- 
l.ate  Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
l.t.),    p.    69. 

97   C.    360,   363,   32   P.    32-1,   325    (applied). 

As  to  sale  of  property  undiT  .e:uardiansliip.  and  disjiosit ion 
iif    proceeds,    see    1    Cliurcli'.s    IVew    Probate    La\^'    niiil    I'ractloe, 

163,    180-193. 

As  to  similar  provision  relating  to  estates  of  decedents,  see 
Kerr's  Cyc.  C.  C.  P.  §§1540,  157S  subd.  4,  1579  siihd.  4.  1789. 
1808   and   notes. 

§  1785.     WHO  MAY  BE  EXAMINED  ON  SUCH  HEARING. 

On  the  hearing,  the  guardian  may  be  examined  on  oath,  and 
\vitnes.ses  may  be  produced  and  examined  by  either  party,  and 
process  to  compel  their  attendance,  and  testimony  may  be 
issued  by  the  court,  in  the  same  manner  and  with  like  effect 
as  in  other  cases  provided  for  in  this  title. 

HLstory:  Enacted  March  11,  1872,  founded  on  §§  28,  363  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.).    p.    69. 

As  to  compel  lirif?  witnesses  to  attend  and  ti'Slify,  s.-c  Kerr's 
Clyc.  C.  C.  P.   U  1305,    1985   et  seq.  and   notes. 

As  to  examination  of  witnesses,  see  Keri-"s  Cye.  c '.  ('.  1". 
§§  2042   et   seq.    and   notes. 

As  to  production  of  witnesses,  see  Kcit's  Cyc.  C.  C.  P. 
§§  1985-1997    and    notes. 

As  to  sale  of  property  under  g'uardiansliip,  and  dispusii  ion 
of  proceeds,  see  1  Clmrcli'H  New-  Probate  lia^v  and  I'raetie*',  li;."., 
180-193. 

As  to  similar  provisions  relating'  to  estates  of  ilm-edents. 
see  Kerr's  Cyc.  C.  C.  P.  iiSl.^>41,  157S  siih.l.  4.  \:>l'.i  sulul.  4.  17.S9, 
1808   and   notes. 

§  1786.  COSTS  TO  BE  AWARDED,  TO  WHO.H.  If  any  per- 
son appears  and  objects  to  the  granting  of  any  order  prayed 
for  under  the  provisions  of  this  article,  and  it  appears  to  the 
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court  that  either  the  petition  or  the  objection  thereto  is  sus- 
tained, the  court  may,  in  granting  or  refusing  the  order, 
award  costs  to  the  party  prevailing,  and  enforce  the  payment 
thereof. 

History:  Enacted  March  11,  1872,  founded  on  §§  29,  364  Pro- 
bate  Act. 

S  1787.  ORDEK  OF  SALE,  TO  SPECIFY  WHAT.  If,  after 
a  full  examination,  it  appears  necessary,  or  for  the  benefit  of 
the  ward,  that  his  real  estate,  or  some  part  thereof  should  be 
sold,  the  court  may  grant  an  order  therefor,  specifying  therein 
the  causes  or  reasons  why  the  sale  is  necessary  or  beneficial, 
and  may,  if  the  same  has  been  prayed  for  in  the  petition, 
order  such  sale  to  be  made  either  at  public  or  private  sale. 

History:  Enacted  March  11,  1872,  founded  on  §§30,  365  Pro- 
bate   Act. 

See  Kerr's  Cyc.  C.  C.   P.  for  3  pars,  annotation. 

As  to  description  of  lands,  see  ante  §  1544. 

As  to  enforcing-  order  of  sales,   see  ante   §  1544. 

As  to  entry  of  order  as  decree,  see  post  §  1808. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Cliurcli's  Ne^v  Probate  I^a^v  anil  Practice,  163. 
180-193. 

As  to  similar  provisions  relating-  to  estates  of  decedents,  see 
Kerr's  Cyc.  C.  C.  P.  §§  1543,  1578  subd.  4,  1579  subd.  4,  1789. 
1808  and  notes. 

As  to  specifying  terms  of  sale,  see  ante  §  1544. 

As  to  terms  of  sale,  see  Kerr's  Cyc.  C.  C.   P.   §  1791   and   note. 

§  178S.  BOND  BEFORE  SELLING.  Every  guardian  author- 
ized to  sell  real  estate,  must,  before  the  sale,  give  bond  to  the 
ward,  with  sufficient  surety,  to  be  approved  by  the  court,  or  a 
judge  thereof,  with  condition  to  sell  the  same  in  the  manner, 
and  to  account  for  the  proceeds  of  the  sale  as  provided  for  in 
this  chapter  and  chapter  seven  of  this  title. 

History:  Enacted  March  11,  1872,  founded  on  §§  31,  366  Pro- 
bate Act:  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    69. 

See  Kerr's  Cyc.  C.   C.  P.  for  2  pars,  annotation. 
83  C.  344,  357,  21  P.  15,  18,  23  P.  314   (construed). 
As  to  bond   on   sale   of  realty,   see   Kerr's  Cyc.   C.   C.   P.    §  1389 
and   note. 
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As   to   failure   to  give  additional   bdiid.   set-   61    A.    1).   233. 

As  to  general   bond,  see  Kerr's  C.   C.   P.    §  1T.")4  and   note. 

As  to  requiring  additional  bond  on  sale  of  land,  see  33  L.  761. 

As  to  sale  of  property  under  guardiansliip,  and  disposition 
of  proceeds,  see  1  Clniri'li'.«<  >i«'M  I'roluiU-  l.jiw  :in<l  I'mcllre, 
163,    180-193. 

As  to  similar  provisions  relating  to  executors  and  udniini.s- 
trators,  see  Kerr's  Cyc.  C.  C.  P.  §§  1389  et  seq.  and  notes. 

§  1789.  ALL  I'KOCEEDIxNtiS  FOR  SALES  OF  PROPERTY 
BY  GUARDIAXS  TO  CONFORM  TO  CHAPTER  SEVEN  OF 
Tins  TITLE.  All  the  proceedings  under  petition  of  guardians 
for  sales  of  property  of  their  wards,  giving  notice  and  the 
hearing  of  such  petitions,  granting  or  refusing  the  order  of 
sale,  directing  the  sale  to  be  made  at  public  or  private  sale, 
reselling  the  same  property,  return  of  sale  and  application  for 
confirmation  thereof,  notice  and  hearing  of  such  application, 
making  orders  rejecting  or  confirming  sales  and  reports  of 
sales,  ordering  and  making  conveyances  of  property  sold, 
accounting  and  the  settlement  of  accounts,  must  be  had  and 
made  as  required  by  the  provisions  of  this  title  concerning 
estates  of  decedents,  unless  otherwise  specially  provided  in 
this  chapter. 

History:  Enacted  March  11,  1872,  founded  on  §§32,  367  Pro- 
bate   Act. 

See  Kerr's  Cyc.  C.  C.  P.  for   11   par.s.  annotation. 

52  C.  636,  637  (cited):  55  C.  137,  142  (construed  with  §1738 
ante);  83  C.  344,  355,  21  P.  15,  17,  23  P.  314  (applied):  109  C. 
250,  254,  41  P.  1033  (applied):  115  C.  203,  205,  46  P.  1057.  1058 
(applied):  120  C.  421,  425,  52  P.  708  (cited);  133  C.  XIX.  66  P. 
14,  15  (executor  of  will  of  deceased  incompetent  lias  riglit  to 
contest  final  account  of  such  incoinpetent) ;  150  C.  458,  460,  464, 
89  P.  327  (settlement  of  guardian's  account,  by  what  law 
governed). 

As   to   account   of   sale,   see   ante    §1575. 

As  to  accounting  and  settlement  of  accounts,  sec  Kerr's  Cyc. 
C.  C.  P.  §§  1612  et  seq.  and  notes. 

As  to  collateral  attack  on  account  of  improper  appraisement, 
see  Kerr's  Cyc.  C.  C.  P.  §  1777  and  note  par.   10. 

As  to  confirmation  of  sale,  see  Kerr's  Cyc.  C.  C.  1'.  §§  155(i, 
1554,    1556   and    notes. 

As  to  cross-references  on  subjects  specially  provided  for  in 
this  chapter,  see  Kerr's  Cyc.  C.  C.  P.  notes  iiiulii-  p:itt  icuhir  sec- 
tions  of   this   chapter. 
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As   to   execution   of  conveyance,  se  ante   §  1555. 

As  to  guardian's  duty  in  reporting  sale,  see  §§  1552,  1553 
ante;   also   brief  57  L.   576. 

As  to  increased  Itid  at  liearingr  on  reliTin  of  .salf,  see  ante 
§  1552. 

As  to  liability  of  guardian  for  neglect  or  misconduct  in  pro- 
ceedings,  see   Kerr's   Cyc.   C.   C.   P.    §§  1571,   1572,   1575   and   notes. 

As  to  notice  of  sale,  see  ante  §§  1547-1549. 

As  to  place  of  sale,  see  ante  §  1548. 

As  to  postponement  of  sale,  see  ante  §§  1557,  1558. 

As   to  private  sales,   see  ante   §§  1544,   1549,    1550. 

As  to  purchase  by  guardian  from  mortgagee  after  foreclo.s- 
ure,   see  brief   53   L.   884. 

As  to  recording-  certified  copy  of  order  confirming  sale,  see 
ante    §  1554. 

As  to  requirement  tliat  the  bid  shall  e<iUHl  ninety  per  cent 
of  appraised   value,   see   ante    §  1550. 

As   to   resale,   see   ante   §§  1552,    1554. 

As  to   sale   at  public   auction,   see   ante   §§1544,   1547,    1548. 

As    to    sale   in    subdivisions,    see   ante    §  1544. 

As  to  settlement  of  accounts  after  letters  revoked,  see  Kerr's 
Cyc.   C.   C.    P.    §  1629   and    note. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Church's  Ne«'  Probate  Law  and  Practice, 
163,    180-193. 

As  to  whether  guardian  of  minor  may  legally  buy.  at  his 
own    sale,   see   brief   57   L.    578. 

Purchase  by  guardian — as  to  being  prohibited,  see  Kerr's 
Cyc.   C.   C.   P.   §  1576  ante. 

§  1789a.  TROCEEDINGS  FOR  THE  COMPLETION  OE 
CONTRACTS  FOR  SALE  OF  REAL  ESTATE  BY  GUAR- 
DIANS.  All  proceedings  for  the  completion  of  contracts  for 
the  sale  of  real  estate  by  guardians  must  be  had  and  made  as 
required  by  the  provisions  of  this  title  concerning  the  con- 
veyance of  real  estate  by  executors  and  administrators  under 
sections  fifteen  hundred  and  ninety-seven  to  sixteen  hundred 
and  seven  inclusive,  of  this  code,  and  said  sections  are  hereby 
made  applicable  to  conveyances  by  guardians  as  provided  by 
section  eighteen  hundred  and  ten  a. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in- 
consistent with  this  act  are  hereby  repealed. 

History:  Enacted  April  19,  1909,  Stats,  and  Amdts.  1909, 
ch.    652. 
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§1790.  LIMIT  OF  OKDEK  OF  SALK.  No  order  of  sale 
granted  in  pursuance  of  this  article  continues  in  force  more 
than  one  year  after  granting  the  same,  without  a  sale  being 
had. 

History:  Enacted  March  U,  1872,  founded  on  §§33.  SfiS  Pm- 
bate  Act. 

§  1791.  CO>DITIONS  OF  SALES  OF  REAL  ESTATE  OF 
MIjVOR  heirs,  bond  and  MORTGAGE  TO  BE  GIVEN  FOR 
DEFERRED  PAYMENTS.  All  sales  of  real  estate  of  wards 
must  be  for  cash,  or  for  part  cash  and  part  deferred  payments, 
the  credit  in  no  case  to  exceed  three  years  from  date  of  sale, 
as  in  the  discretion  of  the  court  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  receive  from  the 
purchasers,  in  case  of  deferred  payments,  notes,  and  a  mort- 
gage on  the  real  estate  sold,  with  such  additional  security  as 
the  court  deems  necessary  and  suflScient  to  secure  the  prompt 
payment  of  the  amounts  so  deferred,  and  the  interest  thereon. 

History:  Enacted  March  11,  1872,  founded  on  §§50,  385  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdt.<5.  1880  (C.  C.  P. 
pt.).    p.    70. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

120   C.  421,   425,   52  P.   708    fcited^. 

As  to  sale  of  property  under  guardiansliip.  and  dispi>siti'>n  nf 
proceeds,  see  1  Church's  New  Probate  Law  and  rrsictlee,  1H.3, 
180-193. 

As  to  similar  provisions  relating-  to  estate  of  decedents,  see 
ante   §  1551. 

As  to  terms  specified  in  order  of  sale,  see  Kerr's  Cyc.  C.  C. 
P.   §  1787  and  note. 

§1792.  COURT  MAY  ORDER  THE  INVESTMENT  OF 
MONEY  OF  THE  WARD.  The  court,  on  the  application  of  a 
guardian,  or  any  person  interested  in  the  estate  of  any  ward, 
after  such  notice  to  persons  interested  therein  as  the  court 
shall  direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money  in  his 
hands,  in  real  estate,  or  in  any  other  manner  most  to  the 
interest  of  all  concerned  therein,  and  the  court  may  make  such 
other  orders  and  give  such  directions  as  are  needful  for  the 
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management,   investment,   and  disposition   of  the   estate   and 
effects  as  circumstances  require. 

HiMtory:  Enacted  March  11,  1872,  founded  on  §§36,  371  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    70. 

See   Kerr's  Cyc.   C.   C.   P.   for   4   pars,   annotation. 

55  C.  137,  141  (construed);  117  C.  640,  646,  59  A.  S.  221.  223. 
49  P.  983  (construed  with  §  1753  ante);  121  C.  468,  472,  53  P.  936 
(cited);  133  C.  387,  389,  390,  65  P.  877   (construed). 

As  to  direction  of  guardian  by  court,  see  Kerr's  Pocket  C.  V. 
§  251. 

As  to  investments  and  loans  of  ward's  funds  by  guardian, 
see  89  A.  S.   292-298;   1  L.  305. 

As  to  right  of  guardian  to  care  and  management  of  estate, 
see  Kerr's  Cyc.  C.   C.  P.   §  1753   and  note. 

As  to  sale  of  property  under  guardianship,  and  disposition 
of  proceeds,  see  1  Church's  Ne-»v  Probate  La^v  and  Practice,  163. 
180-193. 
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ARTICLE  V. 

NON-RESIDENT    GUARDIANS    AND    WARD. 

§  1793.  Guardians    of   non-resident   persons. 

§1794.  Powers   and   duties   of   guardians   appointed    under    pre- 
ceding section. 

§  1795.  Such    guardians   to   give  bonds. 

§  1796.  To    what    guardianship    shall    extend. 

§  1797.  Removal    of   non-resident   ward's   property. 

§  1798.  Proceedings   on   such    removal. 

§1799.  Discharge    of    person    in    possession. 

§  1793.     Gl  ARDIAXS  OF  >OX.RESIDE>T  PERSONS.    The 

superior  court  may  appoint  a  guardian  of  the  person  and 
estate,  or  either,  of  a  minor,  insane  or  incompetent  person, 
who  has  no  guardian  within  the  state,  legally  appointed  by 
will,  deed  or  otherwise,  and  who  resides  without  the  state  and 
has  estate  within  the  county  or,  who,  though  not  having  such 
estate,  is  within  the  county,  upon  petition  of  any  friend  of 
such  person  or  any  one  interested  in  his  estate,  in  expectancy 
or  otherwise.  Before  making  such  appointment,  the  court 
must  cause  notice  to  be  given  to  all  persons  interested,  in 
such  manner  as  such  court  deems  reasonable. 

History:  Enacted  March  11,  1872.  founded  on  |§  43,  378  Pro- 
bate Act:  amended  April  15,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  70;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  237,  act  held  unconstitutional,  see  history, 
§5  ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  945, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.   509. 

67  C.  93.  7  P.  195   (erroneously  cited  for  ^  1739  C.  C). 

As  to  appearance  by  guardian,  see  Kerr's  Cyc.  C.  C.  P.  §S  372. 
373,    1722,    1759,    1769   and    notes. 

As  to  appointment  of  guardian  and  issuance  of  lettors  nf 
guardinship  at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  S  16fi  and 
note. 

As  to  autliority  of  foreign  guardian,  see  Kerr's  Cyc.  C.  P. 
P.    §§1777,    1913   and    notes. 

As  to  non-resident  guardians  ;ind  wards,  sec  I  ('Iiiii-cIi'm 
New  Probate   I.,nw  nnd  Praetloe,    156,    196-198. 

As  to  notice,  sec  Kerr's  Cyc.  C.  C.  P.  §  1747  and  note. 
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S  1794.  POWERS  AND  DUTIES  OF  (iUARDIANS  AI'- 
POINTED  UNDER  PRECEDING  SECTION.  Every  guardian, 
appointed  under  the  preceding  section,  has  the  same  powers 
and  performs  the  same  duties,  with  respect  to  the  estate  of 
the  ward  found  within  this  state,  and  with  respect  to  the 
person  of  the  ward,  if  he  shall  come  to  reside  therein,  as  are- 
prescribed  with  respect  to  any  other  guardian  appointed 
under  this  chapter. 

History:  Enacted  March  11,  1872,  founded  on  §§44,  369  Pro- 
bate Act. 

As  to  custody  of  person  and  management  of  estate  of  ward, 
see  §§  1753,  1765,  1792  and  notes. 

As  to  non-resident  guardians  and  wards,  see  I  C'luir«'ir«  X«'>v 
Probate  Law   and  Practice,   156,    196-198. 

As  to  power  and  authority  of  foreign  guardians,  see  10  A.  D. 
343;  23  A.  D.  572;  76  A.  D.  669;  95  A.  D.  666-670;  98  A.  D. 
734;    89   A.   S.    271,    273. 

As  to  powers  and  duties  of  guardians,  see  Kerr's  Cyc.  C.  C. 
P.    §§  1768-1776    and    notes. 

As  to  powers  of  testamentary  guardians,  see  Kerr's  Cyc.  C. 
C.    P.    §  1758   and   note. 

As  to  right  of  foreign  guardian  to  custody  of  ward,  see  89 
A.    S.    274. 

As  to  sales  of  ward's  property,  see  Kerr's  Cyc.  C.  C.  P. 
1777-1792   and   notes. 

§  1795.  SUCH  GUARDIANS  TO  GIVE  BONDS.  Every  guar- 
dian must  give  bond  to  the  ward,  in  the  manner  and  with  the 
like  conditions  as  hereinbefore  provided  for  other  guardians, 
except  that  the  provisions  respecting  the  inventory,  the  dis- 
posal of  the  estate  and  effects,  and  the  account  to  be  rendered 
by  the  guardian,  must  be  confined  to  such  estate  and  effects  as 
come  to  his  hands  in  this  state. 

History:  Enacted  March  11,  1872,  founded  on  §§  45,  380  Pro- 
bate  Act. 

As  to  bond,   see  Kerr's  Cyc.  C   C.   P.   §§  1754-1756   and   notes. 

As  to  non-resident  guardians  and  wards,  see  1  Clmrcli's  New 
Probate   L,a\v   and   Practice,   156,    196-198. 

As  to  requirement  of  bond  from  foreign  and  ancillary  guard- 
ians,  see   33  L.   760. 
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§  179«.     TO     WHAT    GUAKDIAJJSHIP    SHALL    EXTEND. 

The  guardianship  which  is  first  lawfully  granted  of  any  person 
residing  without  this  state  extends  to  all  the  estate  of  the 
ward  within  this  state,  and  excludes  the  jurisdiction  of  the 
court  of  every  other  county. 

History:  Enacted  March  11,  1872,  founded  on  §§  46,  381  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    70. 

As   to  jurisdiction   over   foreign   guardians,    see    6   A.   S.    isl. 
As  to  non-resident  guardians  and   wards,  see   1    Cliiirfh'K  New 
)'rol>ii<e   Law  and  Practice,   156,    19G-19S. 

§  17J)7.     KEMOVAL    OF    >0\-l{E,SII)EIST    WARD'S   TliOl'- 

EETY.  When  the  guardian  and  ward  are  both  non-residents, 
and  the  ward  is  entitled  to  property  in  this  state,  which  may 
be  removed  to  another  state  or  foreign  country  without  con- 
flict with  any  restriction  or  limitation  thereupon,  or  impairing 
the  right  of  the  ward  thereto,  such  property  may  be  removed 
to  the  state  or  foreign  country  of  the  residence  of  the  ward, 
upon  the  application  of  the  guardian  to  the  superior  court  of 
the  county  in  which  the  estate  of  the  ward,  or  the  principal 
l)art  thereof,  is  situated. 

History:  Enacted  Marcli  1],  1872,  founded  on  §§1,  386  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),    p.    70. 

As  ti)  non-resident  guardians  and  wai'ds,  sec  I  t^luiroir.s  .New 
I'roliatv    liaw   aud    I'ractice,    156,    196-198. 

As  to  transmitting  property  to  foreign  giia  iiliaii.  s.<-  89  A.  S. 
L'T-I,    1'75. 

«  17»8.  PKOCEEDINGS  ON  SI  CH  REMOVAL.  The  appli- 
cation must  be  made  upon  ten  days'  notice  to  the  resident 
executor,  administrator,  or  guardian,  if  there  be  such,  and 
upon  such  application  the  non-resident  guardian  must  pro- 
duce and  file  a  certificate,  under  the  hand  of  the  clerk  and 
seal  of  the  court,  from  which  his  appointment  was  derived, 
showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 
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3.  That  he  is  entitled,  by  the  laws  of  the  state,  of  his  appoint- 
ment to  the  possession  of  the  estate  of  the  ward;  or,  must 
produce  and  file  a  certificate,  under  the  hand  and  seal  of  the 
clerk  of  the  court  having  jurisdiction  in  the  country  of  his 
residence,  of  the  estates  of  persons  under  guardianship,  or  of 
the  highest  court  of  such  country,  attested  by  a  minister, 
consul,  or  vice-consul  of  the  United  States,  resident  in  such 
country,  that,  by  the  laws  of  such  country,  the  applicant  is 
entitled  to  the  custody  of  the  estate  of  his  ward,  without  the 
appointment  of  any  court.  Upon  such  application,  unless 
good  cause  to  the  contrary  is  shown,  the  court  must  make  an 
order  granting  to  such  guardian  leaye  to  take  and  remove  the 
property  of  his  ward  to  the  state  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same  in 
his  own  name,  for  the  use  and  benefit  of  his  ward. 

History:  Enacted  March  11,  1872,  founded  on  §§  2,  387  Pro- 
bate Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  378; 
April    15,    1880,  Code  Amdts.    1880    (C.   C.   P.   pt.),   p.    71. 

§  1799.  DISCHARGE  OF  PERSOJf  IJf  POSSESSIO^T.  Such 
order  is  a  discharge  of  the  executor,  administrator,  local  guar- 
dian, or  other  person  in  whose  possession  the  property  may  be 
at  the  time  the  order  is  made,  on  filing  with  the  clerk  of  the 
court  a  receipt  therefor  of  a  foreign  guardian  of  such  absent 
ward,  and  transmitting  a  duplicate  receipt,  or  a  certified  copy 
of  such  receipt,  to  the  court  from  which  such  non-resident 
guardian  received  his  appointment. 

History:  Enacted  March  11,  1872,  founded  on  §§3,  388  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  71;  March  8,  1895,  Stats,  and  Amdts.  1895,  p.  28. 
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ARTICLE  VI. 
GENERAL,  AND  MISCELLANEOUS  PROVISIONS. 

§  1800.     Examination   of  persons  suspected  of  defrauding;   wards 

or  concealing  property. 
§  1801.     Removal    and    resignation    of    guardian,    and    surrender 

of  estate. 
§  1802.     Guardianship,   liow   terminated. 
§  1803.     New    bond,    wlien    required. 
S  1804.     Guardian's  bond  to  be  filed.     Action  on. 
§  1805.     Limitation   of  actions   on  guardian's   bond. 
§  1806.     Limitation  of  actions  for  the  recovery  of  property  sold. 
§  1807.     More  than  one  person  may  be  appointed. 
§  1808.     Order  appointing  guardian,   how   entered. 
§  1809.     Provisions  of  section  ten  hundred  and  fifty-seven  apply 

to  guardians. 
§  1810.     Guardian    of   incompetent;   duty   concerning   contract   by 

ward. 

§  1800.  EXAMINATIOJf  OF  PERSONS  SUSPECTED  OF 
DEFRAUDING  WARDS  OR  CONCEALING  PROPERTY.  Upon 
complaint  made  by  any  guardian,  ward,  creditor,  or  other 
person  interested  in  the  estate,  or  having  a  prospective  inter- 
est therein  as  heir  or  otherwise,  against  any  one  suspected  of 
having  concealed,  embezzled,  smuggled,  or  fraudulently  dis- 
posed of,  any  of  the  money,  goods,  or  effects,  or  an  instrument 
in  writing  belonging  to  the  ward  or  to  his  estate,  the  superior 
court  may  cite  such  suspected  person  to  appear  before  such 
court,  and  may  examine  and  proceed  against  him  on  such 
charge  in  the  manner  provided  in  this  title  with  respect  to 
persons  suspected  of  and  charged  with  concealing,  embezzling, 
smuggling,  or  fraudulently  disposing  of  the  effects  of  a  dece- 
dent. 

HiMtorj-:  Enacted  March  11,  1872,  founded  on  §M2.  377  Pro- 
bate Act:  amended  April  15,  1880.  Code  Amdts.  1880  (C.  C.  P. 
pt.>,  p.  71;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  237.  act  held  unconstitutional,  see  history,  jS  5 
ante;  amended  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  945, 
Kerr's  Stats,    and   Amdts.    1906-7,    p.    510. 

See   Kerr's  Cyc.  C.   C.   P.   for   6   pars,  aiinola timi. 
94    C.    347,    349,    29    P.    869    (con-strued) :    133    C.    131.    130.    C5    P. 
315    (cited). 

1305 


S  1801  CODa  OF  CIVIL  PROCBDUPwK.         [Pt.III.Tit.XI. 

As  to  citations,  see  ante  §§  1707-1711. 

As  to  embezzlement  of  property  of  est  a  to,  see  Kerr's  Cyv. 
C.   C.   P.   §§  1458   et  seq.  and   notes. 

As  to  guardian  and  ward,  see  1  Cliuroli's  IVe^v  Probate  I<a« 
and  Practice,    156,    163-229. 

As  to  minors  and  tlieir  custody,  guardians,  cominitnicnt,  and 
liabeas  corpus,  see  also  1  Church's  Ne^v  Probate  Tia^v  aiitl 
Practice,   75,    85-98. 

As  to  similar  provisions  relating  to  lestates  of  decedents,  see 
ante   §§ 1458-1461. 

§1801.  REMOVAL  AND  RESIGNATION  OF  GUARDIAN, 
AND  SURRENDER  OF  ESTATE.  When  a  guardian,  appointed 
either  by  the  testator  or  a  court,  becomes  insane  or  otherwise 
incapable  of  discharging  his  trust  or  unsuitable  therefor,  or 
has  wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days 
to  render  an  account  or  make  a  return,  the  superior  court  may, 
upon  such  notice  to  the  guardian  as  the  court  may  require, 
remove  him  and  compel  him  to  surrender  the  estate  of  the 
ward  to  the  person  found  to  be  lawfully  entitled  thereto.  Et- 
ory  guardian  may  resign  when  it  appears  proper  to  allow  the 
same;  and  upon  the  resignation  or  removal  of  a  guardian,  as 
herein  provided,  the  court  may  appoint  another  In  the  place 
of  the  guardian  who  resigned  or  was  removed. 

History:  Enacted  March  11,  1872,  founded  on  §§37,  372  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.   71. 

See   Kerr's   Cyc.   C.   C.    P.   for    12   pars,    annotation. 

66  C.  240,  241,  242,  5  P.  219,  220  (applied):  66  C.  241.  2  12. 
5  P.  220  (cited);  74  C.  421,  425,  16  P.  229,  230  (cited):  128  C. 
214,  218,  60  P.  762  (applied);  143  C.  221,  229.  77  P.  65  (ron- 
strued). 

As  to  appointment  of  receiver  over  estates  of  infants  and 
lunatics,    see    72   A.   S.    71. 

As  to  causes  for  removal,  see  Kerr's  Cyc.  C.  C.  §  253  and 
note. 

As  to  guardian  and  ward,  see  1  Church'.s  New  Probate  Ija'tv 
and  Practice,   156,   163-229. 

As  to  measure  of  damages  for  wrongful  liolding  over  liv 
guardian,  see  Kerr's  Pocket  C.  C.  §  3335. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  also  1  Church's  Ne%T  Probate  l,a^v  and  Prjso- 
tice,   75,   85-98. 

1306 


eh.XlV.art.VM  'I'KUMlNATroN -RONIX  S5  1802.  ]SO:i 

As  t(j  puwer  of  judgo  at  clia.iiil>crs  tu  remove  yuurdian,  sc-e 
ante   §  166. 

As  to  removal  of  guardians,  see  Kerr's  Cyc.  C.  C.  §  253  and 
note;  also  Kerr's  Cyc.  C.  C.  P.  §§1400,  1401,  1427,  1436-1440, 
1450,    1721   and   notes;    29   A.    D.    715;    98   A.    D.    73  1. 

As  to  removal   of  guardians  at  common   law,  sei-    Kerr's   Cyc. 

C.  C.   P.   §  1747  and   note   pars.    20,   29. 
As    to    resignation,    see    ante    §  1427. 

As  to  termination  of  guardianship,  see  Kerr'.s  Cyi-.  C.  C.  r. 
§  1753    and   note. 

§  1802.  GUARDIANSHIP,  HOW  TERMINATED.  The  mar- 
riage of  a  minor  ward  terminates  the  guardianship  of  the 
person  of  such  ward,  but  not  the  estate;  and  the  guardian  of 
an  insane  or  other  person  may  be  discharged  by  the  court, 
when  it  appears  on  the  application  of  the  ward  or  otherwise, 
that  the  guardianship  is  no  longer  necessary. 

History:  Enacted  March  11,  1872,  founded  on  §§38,  373  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  72. 

See  Kerr's  Cyc.   C.   C.  P.   for  3   pars,  annotation. 

143  C.   221,   229,  77   P.    65    (construed). 

As  to   effect  of  marriage   of   ward   on   guardiansliip,    si-c   2;i    A. 

D.  716. 

As  to  guardian  and  ward,  see  1  Clmreh's  Now  I'roltale  l.ii\^ 
aiDd    Practice,    156,    163-229. 

As  to  minors  and  their  custody,  guardians,  coinmitnunt,  and 
liabeas  corpus,  see  1  Clmreh's  IVtMv  Pr<»bate  Law  ami  I'ractico. 
75,    85-98. 

As  to  suspension  of  power  of  guardian,  .see  Korr'.s  I'ofket 
C.  C,   §  255. 

As  to  termination  of  guardiansliip,  see  Keir's  Cyc.  C.  C  P. 
§  17.')3  and   note. 

§  1803.  NEW  BOND,  WHEN  REQUIRED.  The  court  may 
require  a  new  bond  to  be  given  by  a  guardian  whenever  such 
court  deems  it  necessary,  and  may  discharge  the  existing 
sureties  from  further  liability,  after  due  notice  given  as  such 
court  may  direct,  when  it  shall  appear  that  no  injury  can 
result  therefrom  to  those  interested  in  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  §§  39,  374  Pro- 
bate Act;  amended  April  15.  1880,  Code  Amdts.  1880  (C.  G.  P. 
pt.),  p.   72. 
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As  to  guardian  and  ward,  sef  1  Cluircir.s  Xe^v  Prohsilc  l.jnv 
and    Practice,    156,    163-229. 

As  to  minors  and  their  custody,  guardians,  ronimitnif-nt,  and 
liabeas    corpus,    si>o    1    Clmrcli's    .\'c»v   Pr<»l»a<c    I, aw   and    Practice. 

75,    85-98. 

As  to  new  bond,  scp  Krrr's  ("\i-.  (".  ('.  P.  S  17.">4  aiul  rmtc- 
par.    8. 

§  1804.     GUARDIAN'S  BO>D  TO  BE  FILED.    ACTION  ON. 

Every  bond  given  by  a  guardian  must  be  filed  and  preserved 
in  the  office  of  the  clerk  of  the  superior  court  of  the  county, 
and  in  case  of  a  breach  of  a  condition  thereof,  may  be  prose- 
cuted for  the  use  and  benefit  of  the  ward,  or  of  any  person 
interested  in  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  §§  40,  375  Pro- 
bate Act;  amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  72. 

As  to  bond,  see  Kerr's  Cyc.  C.  C.  P.  §§  1754,  1756,  1788  and 
notes. 

Same — Action  on  by  person  beneficially  interested,  see  Kerr's 
Cyc.  C.  C.  P.   i  367  and  note. 

As  to  guardian  and  ward,  see  1  Church's  Xev*-  Probate  I>aw 
and  Practice,  156,   168-229. 

As  to  minors  and  tlieir  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  Church's  jVe«-  Probate  La«-  and  Prac- 
tice,  75,   85-98. 

§  1805.  LIMITATION  OF  ACTIONS  ON  GUARDIAN'S 
BOND.  No  action  can  be  maintained  against  the  sureties  on 
any  bond  given  by  a  guardian,  unless  it  be  commenced  within 
three  years  from  the  discharge  or  removal  of  the  guardian; 
but  if  at  the  time  of  such  discharge  the  person  entitled  to 
bring  such  action  is  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  within  three  years  after 
such  disability  is  removed. 

History:  Enacted  March  11,  1872.  founded  on  §§  41,  376  Pro- 
bate  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

121  C.  468,  474,  53  P.  936  (cited):  143  C.  221,  222.  223.  228, 
229,  230,  233,  234,  77  P.  65  (construed):  147  C.  614.  616.  82  P. 
370    (construed). 

As  to  guardian  and  ward,  see  1  Chnrcir.«i  Xew  Probate  I,!i%v 
and  Practice.  156,   163-229. 
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As  to  limitations  of  action  by  ward  to  procure  accountint? 
by  guardian,  see  Kerr's  Cyc.  C.  C.  P.  S  1774  and  note  pars.  71,  72. 

As  to  minors  and  their  custody,  guardians,  conimitm.-nt,  and 
liabeas  corpus,  see  I  Cliiiroli'N  Ne^v  Prtthiito  Liiw  iinti  I'm**- 
tice,  75,   85-98. 

As  to  persons  under  legal  disability,  see  Keri-'s  ("yc.  C.  ( '. 
P.   §  328  and  note. 

S  1806.  LIMITATION  OF  ACTIONS  lOR  THE  RECOVERY 
OF  PROPERTY  SOLD.  No  action  for  the  recovery  of  any 
estate,  sold  by  a  guardian,  can  be  maintained  by  the  ward,  or 
by  any  person  claiming  under  him,  unless  it  is  commenced 
within  three  years  next  after  the  termination  of  the  guardian- 
ship, or  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of  action 
accrues,  within  three  years  next  after  the  removal  thereof. 

History:  Enacted  March  11,  1872,  founded  on  §§  37,  369  Pro- 
bate  Act. 

See   Kerr's  Cyc.   C.   C.   P.   for   3    pars,   annotation. 

66  C.  105,  111,  4  P.  1096  (cited):  70  C.  361,  373,  11  P.  734.  739 
(cited);   93  C.   96,   107,   28  P.   851,   853    (applied):    31    P.    1114. 

As  to  guardian  and  ward,  see  1  flmreli'.s  New  l»ri>l»!it«'  I.jmv 
ami   Priioti»-e,  156,   163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  Church's  New  Pr«»l>ate  Law  and  Prao- 
tioe,   75,    85-98. 

As  to  right  of  minor  to  recover  lands  unlawfully  scild  by  his 
guardian,  see  brief   57  L.   576. 

As  to  similar  provision  relating  to  estates  of  d('C(Mlents,  see 
ante  §S  1573.   1574,   1789  and   post  §  1808., 

«!  1807.    MORE  THAN  ONE  PERSON  MAY  BE  APPOINTED. 

The  court,  in  its  discretion,  whenever  necessary,  may  appoint 
more  than  one  guardian  of  any  person  subject  to  guardianship, 
each  of  whom  must  give  a  separate  bond,  and  be  governed 
and  liable  in  all  respects  as  a  sole  guardian. 

IliMtory:  Enacted  March  11,  1872,  founded  on  §§48,  383  Pro- 
bate Act:  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  238,  act  held  unconstitutional,  see 
history,  §  5  ante:  amended  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  945,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  510. 

As  to  effect  of  death  f>f  jnint  gua  i-ilian.  ser  Kerr's  I'oeket  <'. 
C.    §  252. 
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As  to  guardian  and  ward,  see  I  CliuroU'.s  ,\ew  I'robatc  Law 
and  Practice,  156,   163-229. 

As  to  minors  and  tiieir  custody,  guardians,  commitment,  and 
liabeas  corpus,  see  1  Church's  Nev*'  Probate  Law  and  Prac- 
tice.  75,   85-98. 

§1808.  ORDER  APPOINTING  GUARDIAN,  HOW  EN- 
TERED. Any  order  appointing  a  guardian,  must  be  entered 
as  and  become  a  decree  of  the  court.  The  provisions  of  this 
title  relative  to  the  estates  of  decedents,  so  far  as  they  relate 
to  the  practice  in  the  superior  court,  apply  to  proceedings 
under  this  chapter. 

Hi.story:  Enacted  March  11,  1872,  founded  on  §§16,  385  Pro- 
bate Act;  amended  April  15,  1S80,  Code  Amdts.  1880  (C.  C.  P. 
pt.),   p.    72. 

83  C.  344,  355,  21  P.  15,  17,  23  P.  314  (applied);  109  C.  250, 
254,  41  P.   1033   (applied);   143  C.   221,  228,   234,   77  P.   65    (cited). 

As  to  guardian  and  ward,  see  1  Cliurcli's  ISew  Probate  Law 
and  Practice,   156,   163-229. 

As  to  minors  and  their  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  Church's  IVe-w  Prol>ate  La^v  and  Prac- 
tice,  75,   85-98. 

As  to  power  at  chambers,  see  Kerr's  Cyc.  C.  C.  P.  §§  166. 
176    and   notes. 

As    to    procedure,    generally,    see    ante    §1713. 

§  1809.  PROVISIONS  OF  SECTION  TEN  HUNDRED  AND 
FIFTY-SEVEN  APPLY  TO  GUARDIANS.  The  provisions  of 
sections  ten  hundred  and  fifty-six  and  ten  hundred  and  fifty- 
seven  are  hereby  declared  to  apply  to  guardians  appointed  by 
the  court,  and  to  the  bonds  taken  or  to  be  taken  from  such 
guardians,  and  to  the  sureties  on  such  bonds. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  238,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  March  23,  1907, 
Stats,  and  Amdts.  1907,  p.  946,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    510. 

§  1810.  GUARDIAN  OF  INCOMPETENT;  DUTY  CONCERN- 
ING CONTRACT  BY  WARD.  When  a  person  who  is  bound  by 
a  contract  in  writing  to  convey  any  real  estate  shall  after- 
wards   and   before   making   the   conveyance   become    and   be 
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adjudged  to  be  an  incompetent  person,  the  court  may  make  a 
decree  authorizing  and  directing  his  guardian  to  convey  such 
real  estate  to  the  person  entitled  thereto.  Such  decree  may  be 
made  under  the  provisions  of  sections  fifteen  hundred  and 
ninety-seven  to  sixteen  hundred  and  seven,  both  inclusive,  of 
this  code,  all  of  which  provisions  are  hereby  incorporated  in 
this  section;  the  word  incompetent  being  substituted  for  the 
word  deceased  or  decedent  and  the  word  guardian  being  sub- 
stituted for  the  words  administrator  or  executor,  respectively, 
wherever  said  words  occur. 

History:  Enacted  March  16,  1903,  Stats,  and  Amdts.  1903, 
p.    166. 

As  to  conveyances  to  complete  contracts  of  sale,  see  Kerr's 
Oyc.   C.   C.   P.    §§1597-1607.    1808   and   notes. 

As  to  guardian  and  ward,  see  1  Cliiiroir.>«  \«»\v  l'rol»a<»'  l,jnv 
and  Practice,  1.56,   163-229. 

As  to  minors  and  tlieir  custody,  guardians,  commitment,  and 
habeas  corpus,  see  1  Clmrch'x  New  Probate  I, aw  and  Prac- 
tice,  75,   85-98. 

As  to  sale  of  land  under  contract,  to  third  jiarty,  see  Kerr'.s 
Cyc.   C.   C.   P.    §  1777  and   note   par.   31. 
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TITLE  XII. 

OF  SOLE  TRADERS. 

§  1811.  Who  may   become   sole   traders. 

§  1812.  Notice,  liow  given  and  wliat  to  contain. 

§  1813.  Petition,   what  to   contain   when   filed. 

§  1814.  May    have    five    hundred   dollars    of   community    or    hus- 
band's property. 

§  1815.  Who  may   oppose   it,   and  how. 

§  1816.  Trial   or   hearing. 

§  1817.  Decree,  what  it  must  be. 

§  1818.  Oath,   copy   of  order  to  be   recorded. 

§  1819.  Rights  and  liabilities  of  sole  traders. 

§  1820.  Sole  trader  must  maintain  her  children. 

§  1821.  Husband    of    sole    trader   not    liable    for    debts. 

§  1811.  WHO  MAY  BECOME  SOLt;  TRADERS.  A  married 
woman  may  become  a  sole  trader  by  the  judgment  of  the 
superior  court  of  the  county  in  which  she  has  resided  for  six 
months  next  preceding  the  application. 

History:  Enacted  March  11,  1872;  amended  February  26,  1881, 
Stats,    and    Amdts.    1881,    p.    10. 

See  Kerr's  Cyc.   C.  C.  P.  for  3   pars,  annotation. 

§  1812.    NOTICE,  HOW  GIVEN  AND  WHAT  TO  CONTAIN. 

A  person  intending  to  make  application  to  become  a  sole 
trader  must  publish  notice  of  such  intention  in  a  newspaper 
published  in  the  county,  or  if  none,  then  in  a  newspaper  pub- 
lished in  an  adjoining  county,  once  a  week  for  four  succes- 
sive weeks.  Tlie  notice  iimst  specify  the  day  upon  which  appli- 
cation will  be  made,  the  nature  and  place  of  the  business  pro- 
posed to  be  conducted  by  her,  and  the  name  of  her  husband. 

■  History:  Enacted  March  11,  1872:  amended  February  26,  1881. 
Stats,   and   Amdts.    1881,    p.    10. 

See   Kerr's  Cyc.   C.   C.   P.   for   3   pars,   annotation. 

S  1S13.     PETITION,  AVHAT   TO   CONTAIN   WHEN   FILED. 

Ten  days  prior  to  the  day  named  in  the  notice,  the  applicant 
must  file  a  verified  petition  setting  forth: 
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1.  That  the  application  is  made  in  good  faitli,  to  enable  the 
applicant  to  support  herself,  or  herself  and  others  dependent 
upon  her,  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband,  and 
the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good  causes 
for  a  divorce,  with  the  reason  why  a  divorce  is  not  sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and 
the  capital  to  be  invested  therein,  if  any,  and  the  sources  from 
which  it  is  derived. 

History:     Enacted   March    11,    1872. 

§  1814.  MAY  HAVE  FIYE  HUNDRED  DOLLARS  OF  COM- 
MUNITT  OR  HITSBAND'S  PROPERTY.  The  applicant  may 
invest  in  the  business  proposed  to  be  conducted,  a  sura  derived 
from  the  community  property  or  of  the  separate  property  of 
the  husband,  not  exceeding  five  hundred  dollars. 

HiHtorj-:     Enacted   March    11,    1872. 

See  "Kerr's  Cyc.  C.  C.   P.   for  5  pars,   annotation. 
63   C.    426,    428    (applied). 

§  1815.  WHO  MAY  OPPOSE  IT,  AND  HOW.  Any  creditor 
of  the  husband  may  oppose  the  application,  by  filing  in  the 
court  (prior  to  the  day  named  in  the  notice)  a  written  opposi- 
tion verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allegation 
the  petition;   or  setting  forth, 

2.  That  the  application  is  made  for  (lie  purpose  of  defraud- 
ing the  opponent;  or, 

3.  That  the  a])]>Iication  is  made  to  prevent,  or  will  prevent, 
him  from  collecting  his  debt. 

Ili.s<ory:     Enacted   March    11.    1872. 

§1816.  TRIAL  OR  HEARING.  On  the  day  named  in  the 
notice,  or  on  such  other  day  to  which  the  hearing  may  l)e 
postponed  by  the  court,  the  applicant  must  make  proof  of  pub- 
lication of  the  notice  hereinbefore  required,  and  the  issues  of 
fact  joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues 
Kerr's    C.    C.    P.— 83  1313 
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are  joined,  the  court  must  hear  the  proofs  of  the  applicant  and 
find  the  facts  in  accordance  therewith. 

HLstory:     Enacted   March    11,    1872. 

As  to  affidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  §  1812 
and  note  par.   3. 

§  1817.    DECEEE,  WHAT  IT  MUST  BE.    If  the  facts  found 
sustain  the  petition,  the  court  must  render  judgment,  authoriz- 
ing the  applicant  to  carry  on,  in  her  own  name  and  on  her 
own  account,  the  business  specified  in  the  notice  and  petition. 
History:     Enacted   March    11,    1872. 

§  1818.    OATH,  COPT  OF  ORDER  TO  BE  RECORDED.    The 

sole  trader  must  make  and  file  with  the  clerk  of  the  court  an 
affidavit,  in  the  following  form: 

"  I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear 
that  this  application  was  made  in  good  faith,  for  the  purpose  of 
enabling  me  to  support  mj'self  (and  any  dependent,  such  as 
husband,  parent,  sister,  child,  or  the  like,  naming  them,  if  any), 
and  not  with  any  view  to  defraud,  delay,  or  hinder  any  creditor 
or  creditors  of  my  husband;  and  that  of  the  moneys  so  to  be 
used  by  me  in  business,  not  more  than  five  hundred  dollars 
have  come,  either  directly  or  indirectly,  from  my  husband.  So 
help  me  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  there- 
on, must  be  recorded  in  the  office  of  the  recorder  of  the  county 
where  the  business  is  to  be  carried  on,  in  a  book  to  be  kept 
for  such  purpose. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  238,  act 
held  un-constitutional,  see  history,   §  5   ante. 

§  1819.    RIGHTS  ATfD  LIABILITIES  OF  SOLE  TRADERS. 

When  the  judgment  is  made  and  entered,  and  a  copy  thereof, 
with  the  affidavit  provided  for  in  section  eighteen  hundred  and 
eighteen,  duly  recorded,  the  person  therein  named  is  entitled 
to  carry  on  the  business  specified,  in  her  own  name,  and  the 
property,  revenues,  moneys,  and  credits  so  by  her  invested,  and 
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the  profits  thereof,  belong  exclusively  to  her,  aud  are  not  liable 
for  any  debts  of  her  husband,  and  she  thereafter  has  all  the 
privileges  of,  and  is  liable  to  all  legal  processes  provided  for 
debtors  aud  creditors,  and  may  sue  and  be  sued  alone,  without 
being  joined  with  her  husbaud;  provided,  however,  that  she 
shall  not  be  at  liberty  to  carry  on  said  business  in  any  other 
county  than  that  named  in  the  notice  provided  for  in  section 
eighteen  hundred  and  twelve,  until  she  has  recorded  in  such 
other  county  a  copy  of  said  judgment  and  affidavit. 

History:  Enacted  March  11,  1872;  amended  March  16,  1870, 
Code   Amdts.    1875-6,    p.    105. 

See  Kerr'.s  Cyc.  C.  C  P.  for  10  pars,  annotation. 

As  to  husband  and  wife  as  parties  to  actions,  see  Kerr's  Cyo. 
C.  C.  P.  §§  370,  371  and  notes. 

As  to  married  woman  as  party  to  action,  see  Kerr's  Cyi-. 
C.   C.   P.   §§  370,  371   and   notes. 

As  to  suing  and  being  sued  alone,  see  Kerr's  Cyc.  C.  C.  P. 
§  370    and    note. 

§  1820.     SOLE    TRADER    MUST    MAINTAIN    HER    CHIL- 

DREN.  A  married  woman  who  is  adjudged  a  sole  trader  is 
responsible  and  liable  for  the  maintenance  of  her  minor  chil- 
dren. 

Hi.story:     Enacted   Marcli    11,    18J2. 

§  1821.     HUSBAND  OF  SOLE  TRADER  NOT  LIABLE  FOR 

DEBTS.     The  husband  of  a  sole  trader  is  not  liable  for  any 
debts  contracted  by  her  in  the  course  of  her  sole  trader's  busi- 
ness, unless  contracted  upon  his  written  consent, 
Ili.s(ory:     Enacted   Marcli    11,    1872. 
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TITLE  XIII. 

[Title  XIII  of  Part  III  of  the  Code  of  Civil  Procedure  is 
liereby  repealed,  and  a  new  Title  XIII  is  substituted  to  take 
the  place  thereof  in  said  code,  to  read  as  follows:] 

ESTATES  OF  MISSING  PERSONS. 

S  1822.     Trustees   of    the    estates    of   missing   persons.      Appoint- 
ment  of  by   the   court. 
§  1822a.  Bonds  to   be  given  by  trustees. 
§  1822b.  Powers  and  duties  of  trustees. 

§  1822.  TKUSTEES  OF  THE  ESTATES  OF  MISSING  PER- 
SONS. APPOINTMENT  OF  BY  THE  COURT.  Whenever  any 
resident  of  this  state,  who  owns  or  is  entitled  to  the  possession 
of  any  real  or  personal  property  situate  therein,  is  missing,  or 
his  whereabouts  unknown,  for  ninety  days,  and  a  verified  peti- 
tion is  presented  to  the  superior  court  of  the  county  of  which 
he  is  a  resident  by  his  wife  or  any  of  his  family  or  friends, 
representing  that  his  whereabouts  has  been,  for  such  time,  and 
still  is,  unknown,  and  that  his  estate  requires  attention,  super- 
vision, and  care  of  ownership,  the  court  must  order  such  peti- 
tion to  be  filed,  and  appoint  a  day  for  its  hearing,  not  less  than 
ten  days  from  the  date  of  the  order.  The  clerk  of  the  court 
must  thereupon  publish,  for  at  least  ten  days  prior  to  the  day 
so  appointed,  a  notice  in  some  newspaper  published  in  the 
county,  stating  that  such  petition  will  be  heard  at  the  court- 
room of  the  court  at  the  time  appointed  for  the  hearing.  The 
court  may  direct  further  notice  of  the  application  to  be  given 
in  such  manner  and  to  such  persons  as  it  may  deem  proper. 
At  the  time  so  fixed  for  such  hearing,  or  at  any  subsequent 
time  to  which  the  hearing  may  be  postponed,  the  court  must 
hear  the  petition  and  the  evidence  offered  in  support  of  or  in 
opposition  thereto,  and,  if  satisfied  that  the  allegations  thereof 
are  true,  and  that  such  person  remains  missing,  and  his  where- 
abouts unknown,  must  appoint  some  suitable  person  to  take 
charge  and  possession  of  such  estate,  and  manage  and  control 
it  tinder  the  direction  of  the  court. 
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[Who  to  be  preferred.]  In  appointing  a  trustee,  the  court 
must  prefer  the  wife  of  the  missing  person  (if  any  such  there 
is),  or  her  nominee,  and,  in  the  absence  of  a  wife,  some  person, 
if  such  there  is  who  is  willing  to  act,  entitled  to  participate  in 
the  distribution  of  the  missing  person's  estate  were  he  dead. 

History:  Former  section,  relating  to  proceedings  In  insol- 
vency, enacted  March  11,  1872;  former  section  rt-pealed  and 
present  enacted  in  place  thereof  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  729,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  510. 

§  1822a.  BONDS  TO  BE  GIVEN  BY  TRUSTEES.  Every 
person  appointed  under  the  provisions  of  the  preceding  sec- 
tion must  give  bond  in  the  amount  and  as  provided  for  in 
section  thirteen  hundred  and  eighty-eight. 

History:  E;iacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  730,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  511.. 

§  1822b.    POWERS    AND    DUTIES    OF    TRUSTEES.     The 

trustee  must  take  possession  of  the  real  and  personal  estate  in 
this  state  of  such  missing  person,  and  collect  and  receive  the 
rents,  income,  and  proceeds  thereof,  collect  all  indebtedness 
owing  to  him,  and  pay  the  expenses  thereof  out  of  the  trust 
funds,  and  pay  such  indebtedness  of  the  missing  person  as 
may  be  authorized  by  the  court.  The  conrt  may  direct  the 
tmstee  to  pay  to  the  person  or  persons  constituting  the  fam- 
ily of  the  missing  person  such  sum  or  sums  of  money  for  fam- 
ily expenses  and  support  from  the  income  of  the  estate  as  it 
may,  from  time  to  time,  determine.  The  trustee  must  from 
time  to  time,  when  directed  by  the  court,  account  to  and  with 
it  for  all  his  acts  as  trustee,  and  the  court  may,  at  any  time, 
upon  good  cause  shown,  remove  any  trustee,  and  appoint 
another  in  his  place. 

History:  Enacted  March  20,  1907,  Stats,  and  Anidl?.  1907, 
p.  730,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  511. 
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TITLE  XIV. 

[A  new  title  is  liereby  added  to  Part  III  of  the  Code  of  Civil 
Procedure,  to  read  as  follows:] 

PROCEEDINGS  FOR  THE  ADJUSTMENT,  SETTLEMENT, 
AND  PAYMENT  OF  ANY  INDEBTEDNESS  EXISTING 
AGAINST  ANY  CITY  OR  MUNICIPAL  CORPORATION  AT 
THE  TIME  OF  EXCLUSION  OF  TERRITORY  THERE- 
FROM, AND  THE  DIVISION  OP  THE  PROPERTY 
THEREOF. 

§  1822c.  Petition  for  adjustment  of  indebtedness. 
§  1822d.   Who  may  demur  to  or  answer  petition.     Rules  of  plead- 
ing and  practice. 
§  1822e.  How  amount  determined. 
§  lS22f.    Same.      [Provisions    as    to    judgment]. 

§  1822c.     PETITIOJT  FOR  ADJUSTMENT  OF  INDEBTED- 

NESS.  When  territory  has  been  or  shall  be  excluded  from  any 
municipal  corporation,  the  superior  court  of  the  county  in 
which  such  municipal  corporation  is  situate  shall,  upon  a  veri- 
fied petition  of  any  ten  taxpayers  residing  in  such  municipal 
corporation,  or  in  the  territory  excluded  therefrom,  made  for 
the  purpose  of  adjusting  the  amount  of  the  indebtedness  of 
such  municipal  corporation  existing  at  the  time  of  the  exclu- 
sion of  such  territory  due  from  the  excluded  territory,  and 
stating  the  facts  of  such  exclusion  and  the  amount  of  such 
indebtedness,  cause  notice  to  be  given  by  publication  thereof 
in  a  newspaper  published  in  such  city  or  municipal  corpora- 
tion, or  in  a  newspaper  published  in  the  county  in  which  such 
city  or  municipal  corporation  is  situated,  for  ten  days,  stating 
the  substance  of  such  petition,  and  the  time  and  place  that 
the  same  shall  be  heard  by  said  superior  court,  which  time  of 
hearing  shall  be  at  least  fifteen  days  after  the  filing  of  such 
petition,  or  at  any  time  thereafter  to  which  such  hearing  may 
be  continued  by  the  court. 

History:     Enacted    March    20,    1907,    Stats,    and    Amdts.    1907, 
p.  722,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  512. 
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§  1822d.  WHO  MAY  DEMUR  TO  OR  ANSWER  PETITION. 
RULES  OF  PLEADING  AND  PRACTICE.  Any  person,  cor- 
poration, or  taxpayer  interested  in  such  city  or  municipal  cor- 
poration, or  in  such  excluded  territory,  or  in  the  adjustment 
and  settlement  of  such  indebtedness,  may  demur  to  or  answer 
said  petition.  The  niles  of  pleading  and  practice  provided  by 
this  code  which  are  not  in  conflict  with  the  provisions  of  this 
title,  are  hereby  made  applicable  to  the  special  proceedings 
herein  provided  for.  The  persons  so  demurring  or  answering 
said  petition  shall  be  the  defendants  to  said  special  proceed- 
ings, and  the  signers  of  the  petition  shall  be  the  plaintiffs. 

HLstory:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  722,  Kerr's  Stats,  and  .amdts.  1906-7,  p.  512. 

S  1822e.  HOW  AMOUNT  DETERMINED.  Upon  the  hearing 
of  such  special  proceedings,  the  court  shall  have  power  to 
determine  the  amount  due  from  such  excluded  territory  to  the 
municipal  corporation  from  which  it  was  excluded  as  its  pro- 
portion of  the  indebtedness  of  such  municipal  corporation 
existing  at  the  time  such  territory  was  excluded.  In  fixing 
the  amount  due  from  such  excluded  territory,  the  said  court 
must  ascertain  and  find  the  purposes  for  which  the  said  in- 
debtedness was  created:  the  manner  and  place  in  which  the 
proceeds  of  said  indebtedness  were  expended;  the  value  of  the 
property  belonging  to  the  said  municipal  corporation  at  the 
time  of  such  exclusion;  the  assessed  value  of  the  property 
situate  in  said  municipal  corporation  at  the  time  the  city 
assessment  was  made  immediately  preceding  such  exclusion, 
and  the  assessed  value  of  the  excluded  territory  as  shown  by 
such  city  assessment.  If  the  value  of  the  property  belonging 
to  said  municipal  corporation,  and  which  remains  within  the 
boundaries  thereof  after  such  exclusion,  should  exceed  the 
value  of  city  or  municipal  property  situated  in  such  excluded 
territory,  and  also  exceed  the  pro  rata  portion  of  the  indebted- 
ness of  the  municipal  corporation  due  from  such  excluded  ter- 
ritory as  shown  by  said  assessment,  the  court  shall  find  and 
adjudge  that  there  is  nothing  due  from  such  excluded  territory. 
After   such  finding  is  made,   and  judgment  rendered  by  the 
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court,  such  excluded  territory  shall  not  be  subject  to  the  pay- 
ment of  any  such  indebtedness,  and  all  property  belonging  to 
such  municipal  corporation  remaining  within  its  boundaries 
shall  belong  exclusively  to  it. 

History:     Enacted    March    20,    1907,    Stats,    and    Amdts.    1907, 
p.  722,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  512. 

§  1822f.     SAME.    [PROTISIOJf  AS  TO  JUDGMENT.]     If  the 

court  finds,  after  deducting  the  value  of  the  city  or  municipal 
property  from  the  value  of  that  in  the  excluded  territory,  and 
the  pro  rata  portion  of  the  indebtedness  to  be  borne  by  such 
excluded  territory,  a  balance  due  from  such  excluded  terri- 
tory, it  shall  render  judgment  accordingly,  and  the  amount  of 
such  judgment  shall  be  collected  and  paid  in  the  same  manner 
and  at  the  same  time  that  the  assessment  is  levied  for,  and  the 
collection  of  the  annual  municipal  taxes  is  made  upon  the 
property  remaining  in  such  municipal  corporation  for  any 
payment  on  account  of  such  indebtedness;  provided,  however, 
that  any  such  territory  excluded  from  any  municipal  corpora- 
tion may,  at  any  time,  tender  to  the  legislative  body  of  such 
city  or  municipal  corporation  the  amount  for  which  such 
excluded  territory  is  liable  on  account  of  such  indebtedness, 
and  after  such  tender  is  made  the  authority  of  such  municipal 
corporation  to  levy  and  assess  taxes  on  such  excluded  territory 
shall  forever  cease. 

History:     Enacted    March    20,    1907,    Stats,    and    Amdts.    1907. 
p.   723,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  513. 
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PART  IV. 

OF  EVIDENCE. 

General  Dejfinitions  and  Divisions,  §§  1823-1839. 
Title  I.     Of  General  Principles,  §§  1844-1870. 

n.     Kinds  and  Degrees  of  Evidence,  §§  1875-1978. 
in.     Of  the  Production  of  Evidence,  §§  1981-2054. 
TV.     Effect  of  Evidence,  §  2061. 
V.     Of    the    Rights    and    Duties    of    Witnesses, 

§§  2064-2070. 
VI.     Evidence  in  Particular  Cases,  and  IMiscella- 
neous  and  General  Provisions.  §§  2074-2104. 
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OF  EVIDENCE. 

GENERAL    DEFINITIONS    AND    DIVISIONS. 

§1823.  Definition   of  evidence. 

S1824.  Definition   of  proof. 

§  1825.  Definition    of  law   of  evidence. 

§  1826.  The  degree   of  certainty   required  to   establish    facts. 

§  1827.  Four  kinds  of  evidence  specified. 

§  1S28.  Several   degrees   of  evidence   specified. 

S  1829.  Primary   evidence   defined. 

S  1830.  Secondary   evidence   defined. 

§  1831.  Direct   evidence   defined. 

§1832.  Indirect  evidence  defined. 

S1833.  Prima   facie   evidence  defined. 

§  1834.  Partial   evidence  defined. 

§  1835.  Satisfactory   evidence   defined. 

S  1836.  Indispensable  evidence  defined. 

S1837.  Conclusive   evidence    defined. 

§  1838.  Cumulative  evidence  defined. 

§  1839.  Corroborative   evidence   defined. 

§  1823.    DEFIMTION  OF  EVIDENCE.    Judicial  evidence  Is 
the  means,  sanctioned  by  law,  of  ascertaining  in  a  judicial 
proceeding  the  truth  respecting  a  question  of  fact. 
History:    Enacted   March    11,    1872. 

1  C.  A.  374,  379,  82  P.  223  (cited  with  other  sections);  2  C.  A. 
703,  706,  84  P.  244  (applied — comparison  by  jury  botwpf^n  two 
signatures). 

EVIDENCE. 

See  also  notes  §§1959,  1962,  1963,  1973,  20O9,  2048,  2061,  2077. 
2101. 

Abandonment  of  highway,  as  to  presumption  of,  sim'  IS  I>. 
146. 

Accident,  reports  of  made  by  railroad  engaged  in  carriage 
of  interstate  commerce,  not  admissible  in  <>vidonce. — Seo  6  Fed. 
Stats.  Ann.  757. 

Accident  insurance  policy,  burden  of  proof,  and  sufficiency  of 
evidence  to  show,  accidental  death. — See  9  A.  C.  919. 

Accidental  death,  burden  of  proof  and  sufficiency  to  show,  in 
action  on   accident  insurance  policy. — See  9   A.  C.   919. 

Access,  presumption  of  indulged  in  favor  of  legitimacy. — See 
10  L.  663. 

Account  books. — See  "Books  of  Account"  and  "Documentary 
evidence,"   this  note. 
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Same — Admissibility  of  in   evidence. — See   1   Obiter   Dig.   709. 

Acknowledgment,  evidence  requisite  to  impeach. — See  7  A.  C. 
249. 

Acts  and  declarations — As  evidence. — See  1  L.  273;   2.5  L.  197. 

Same — Of  co-conspirators  as  evidence. — See  Kerr's  Cyc.  Pen. 
C,  passim. 

Ademption  of  legacy,  testimony  as  to  testator's  declaration  of 
intention  respecting. — See  1  L.  203. 

Same — Of  agent,  not  made  contemporaneously  with  the  occur- 
rence or  transaction,  as  to  admissibility  of  in  evidence. — See  3  A. 
C.   621. 

Same — Written,  weight  of. — See   2  Moore   on   Pacts.   1321. 

Admissibility  and  weight  of  evidence  in  action  against  carriers 
of  passengers.— See   4  A.  C.   556;   6  A.  C.   793;   9  A.  C.   84,  553. 

Admissions  as  evidence- — As  to  generally,  see  20  Cent.  Dig. 
col.  1024,  §§684-785;  8  Decen.  Dig.  p.  810,  §§200-220  (8);  12  L. 
610,  838;  28  L.  318;  35  L.  346;  53  L.  402-407;  68  L.  50,  61,  68,  71, 
73;  70  L.  47. 

Same — By  agents  or  otlier  representatives. — See  20  Cent.  Dig. 
col.   1261,  §§883-1002;   8  Decen.  Dig.  p.   860,  §§237-253    (3). 

Same — By  grantors,  former  owners,  and  privies.— See  20  Cent. 
Dig.  col.  1174,  §§822-882;  8  Decen.  Dig.  p.  847,  §§229-236    (6). 

Same — By  parties  or  otliers  interested  in  event. — See  20  Cent. 
Dig*,  col.  1133,  §§  786-821;   8  Decen.  Dig.  p.  839,   §§  2021.  2028. 

Same — Proof  and  effect.— See  20  Cent.  Dig.  col.  1408,  §§  1003- 
1050;  8  Decen.  Dig.  p.   902,   §§254-265    (18). 

Admissions  of  insured,  on  application  for  life  insuraTice, 
admissibility  in  action  on  policy. — See  11  A.  C.  263. 

Admissions  or  exclusions  of  evidence,  error  in,  rendered 
immaterial  by  verdict  of  jury,  when. — See  9  A.  C.   900. 

Adultery,  proof  of  by  detectives. — See  12  A.  C.  960. 

Adverse  party — -Examination  of. — See  4  Fed.  Stats.  Ann.  573, 
note. 

Affidavit — As  to  generally,  see  note  §  2009,  post. 

Same — As  evidence  or  testimony. — See  1  W.  &  P.  242;  2  Moore 
on  Facts,  1094-1111. 

Against  evidence,  as  to,  see  1  W.  &  P.  259. 

Age,  evidence  of  entry  in  Bible,  admissible  wlien. — See  6  A.  C. 
59;  also  "Bible,"  this  note. 

Aged  persons,  testimony  of. — See  2  Moore  on  Facts   1064-1069. 

Agency — As  to  generally,  see  note  §  1962,  post. 

Same — Evidenced  by  written  proposition  to  employ  as  agent 
for  specified  purpose,  accepted  by  agent,  althougli  not  signed 
by  him.— See  2  A.  C.  884. 

Same — Presumption  of  authority  prima  facie  evidence. — See 
notes  §§  1959,  1962,  post. 

Agent — Admissions    or    declarations    of — Admissibility    in    evi- 

1324 


EVIl)KN(n<:  OBNERAm^Y.  §  1823 

dence.— See    20    Cent.    Dig-,    col.    2061.    §§883-1002:    8    Dcccn.    Di.t?. 
p.  860,  §§  237-253   (3). 

Same — Same — Not  made  contemporancou.sly  with  the  occur- 
rence or  transaction,  admi.ssibility  of  in  rvidetu-e. — See  3  A.  C. 
621. 

Alienation  of  affections,  evidence  to  cstablisli. — See  8  A.  C. 
671;  9  A.  C.  958. 

Almanac  as  evidence. — See  39  A.  D.  416;   40  Ij.   553.  560. 

Altered  or  destroyed  deed  or  instrument — Evidence  of  con- 
tents of.— See  9  A.  C.  481. 

Same — Secondarj^  evidence  to  prove  contents  of,  offered  by 
party  who  altered  or  destroyed  same. — See  9  A.  C.   484. 

Ambiguity,  in  writing,  parol  evidence  to  explain. — See  2  L. 
183;   3  L.   805;   6  L.   33,  321;   57  L.  341. 

Any  evidence. — See  1  W.  &  P.  422. 

Arbitrators,  refusal  to  receive  testimony,  as  ground  for  setting 
aside  award.— See  8  A.  C.   510. 

Assault  and  battery,  in  civil  action  for — As  to  proof  defend- 
ant intended  to  injure  plaintiff  not  being  necessary. — See  5  A.  C. 
303. 

Same — Preponderance  of  evidence  sufficient  in. — See  5  A.  C. 
112. 

Same — Proof  of  provocation  in  mitigation  of  damages. — See 
1  A.  C.   899. 

Same — Proof  of  trespass  as  justification. — See  1  A.  C.   888. 

Answer  or  bill,  sworn  to,  as  evidence. — See  2  Moore  on  Facts 
1112. 

Authentication  of  legislative  acts,  proof  of  judicial  procei'd- 
ings,  of  states,  etc. — See  3  Fed.  Stats.  Ann.  37  and  notes. 

Bastardy — Evidence  of  relatrix  in  prosecution  for,  sufficiency 
of.— See  6  A.  C.  813. 

Same — Evidence  to  show  recognition  of  illegitimate  child,  suf- 
ficiency of. — See  5  A.  C.  931. 

Same — Exhibition  of  child  to  jury. — See  6  A.  C.  560;  52  \j. 
500-505. 

Beneficiary,  parol  evidence  to  identify. — See  6  L.  326. 

Best  evidence,  as  to  what  constitutes,  see  1  W.  &  P.  760. 

Best  and  secondary  evidence. — See  "Secondary  evidence."  this 
note. 

Same— As  to  generally,  see  34  K  583;  38  L.  4  48;  52  T>.  817:  6  4 
L.  314;  1  Obiter  Dig.  702;  20  Cent.  Dig.  col.  677.  §§460-675;  8 
Decen.  Dig.  p.   734,   §§  157,   187. 

Same — Copies  of  papers. — See   1    obiter  Dig.   70.'i. 

Same — Presumptions  from  failur*^  to  testify  or  pi'iKliie..  ii.st 
evidence. — See   1   Oliiter  Dig.   703. 

Same — Reason  for  rule. — See   1   Oliiter  Dig.   702. 

Same — Secondary  evidence  of  book  in  bands  of  third  i)crson. — 
See  1  Obiter  Dig.  703. 
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Bias  of  witnesses,  as  to  generally,  see  2  Moore  on  Facts  122.5- 
1258. 

Bible — Entries  in  family  as  evidence. — See  post  §  IHTO.  note; 
also  6  A.  C.   59;   41  L.   449-456. 

Same — Evidence  of  entries  in,  admissible  to  .show  age,  mar-' 
riage,  or  pedigree,  when. — See  6  A.  C.  59:  also  "Documentary 
evidence,"   this  note. 

Bill,  or  answer,  sworn  to,  as  evidence. — See  2  Moore  on  Facts 
1112. 

Bill  of  lading,  as  evidence. — See  4  Fed.  Stats.  Ann.  S63  and 
note. 

Same — Passenger  ticket  not  within  rule  of. — See  4  Fed.  Stats. 
Ann.  863,  note. 

Bills  and  notes,  parol  evidence  as  to. — See  1  L.  SIT;  3  L.  863: 
13  L.  52,  649;  18  L.  36. 

Same — Proof  of  execution  of. — See  4  Fed.  Stats.  Ann.  5.S6.  noV. 

Same — ^To  show  who  is  liable.- — See  20  L.   705-713. 

Bills  of  sale,  in  action  to  have  declared  a  mortgage,  admissi- 
bility of  evidence  of  value  of  property  transferred. — See  1 1  A.  C. 
327. 

Birth,  declarations  as  to,  admissible  in  evidence. — See  20  Cent. 
Dig.   col.  1602,   §§1143-1154;   8  Decen.  Dig.  p.   956,  §§285-297. 

Same — Shown  by  entry  in  family  Bible. — See  "Bible."  this 
note. 

Bloodhound  evidence — As  to  generally,  see  3  A.  C.  893;  8  A.  C. 
108;  10  A.  C.  1126;  42  L.  432. 

Same — Relevancy  and  materiality. — See  42  L.  432. 

Bond,  extrinsic  evidence  as  to  extent  of  liability  assumed  by 
obligor  under. — 2  A.  C.  891. 

Books — As  to  as  evidence  generally. — See  note  §  1936.  post. 

Same — In  hands  of  third  person,  secondary  evidence  of. — See 
1  Obiter  Dig.  703. 

Same — Of  record,  original  destroyed  by  fire,  duplicate  admis- 
sible in  evidence. — -See  3  Fed.  Stats.  Ann.   41,  note. 

Same — Law  books  as  evidence. — See  "Law  books,"  this  note. 

Same — Scientific  books  and  treatise,  as  evidence. — See  40  L. 
553-574. 

Books  and  treatise  as  evidence. — See  note  §  1936,  post;  also  40 
L.   553-574. 

Books  of  account  as  evidence. — See  "Documentary  evidence," 
this  note. 

Same — Between  other  parties. — See  53  L.  513-5  42. 

Same — Of  corporation. — See  12  L.   473. 

Same — Of  deceased  party,  admissibility  of  in  evidence. — See 
12  A.  C.  77. 

Same — Partnership  books  of  account. — See   52  L.   833-8 48. 

Same — Party's  own  books  of  account  In  his  own  behalf. — See 
52  L.  546-610. 
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Same — To  be  admissible  in  evidence  must  Ije  hooks  of  original 
entries. — See  2  A.  C.  842. 

Same — What  provable  by. — See  52  L.  690-722. 

Brands  on  animals  as  evidence  of  ownership. — See  12  A.  C. 
414. 

Bread!  of  promise  of  marriage — As  to  evidence  of  and  suf- 
ficiency of  proof. — See  5  A.  C.   103;   8  A.  C.   912. 

Same — Evidence  of  seduction  in  aggravation  of  damagi-s. — - 
See  5  A.  C.  103,  107;  8  A.  C.  912. 

Burden  of  proof — As  to  generally,  see  9  L.  90;  13  L.  2ti3;  14 
L.  540,  559;  29  L.  314;  35  L.  263;  38  L.  434;  41  L.  672;  4S  L.  309: 
61  L.  513;  65  L.  538;  20  Cent.  Dig.  col.  197,  SS  112-122;  8  D<'c-en. 
Dig.  p.  614,  §§  90,  98. 

Same — As  to  care  or  negligence. — See  1  L.  626;  5  I-..  255;  8  !>. 
636;  11  L.  35;  13  L.  375;  16  L.  261-267;  21  L.  724;  25  L.  717:  29  L. 
345;  40  L.  142;  41  L.  149;  54  L.  61;  55  L.  758;   56  L.  223. 

Same — As  to  fraud  and  undue  influence. — See  31  L.  646;  32  L. 
71;  36  L.  361,  737;  45  L.  53. 

Same — As  to  matters  relating  to  carriers. — See  12  L.  340;  13 
L.  33;  17  L.   339;  36  L.  781;  68  L.  799,  806. 

Same — As  to  negligence  of  directors  of  corporation. — See  55  L. 
758. 

Same — As  to  sanity,  generally,  see  10  L.  576;  36  I^.  720-729: 
37  L.  426;  39  L.  226;  40  L.  742. 

Same — As  to  testamentary  capacity. — See  17  L.  494. 

Same — In  action  against  carrier  by  water. — See  4  Fi'd.  Stats. 
Ann.  863,  note. 

Same — In  action  by  purchaser  on  negotiable  instrument. — See 
10  L.   679;   17  L.  326. 

Same — Of  husband's  debt  on  account  of  ])ropert>'  received  from 
Wife. — See  56  L.  817-845. 

Same — On  claimant  of  spirits  seized. — See  3  Fed.  Stats.  Ann. 
701  and  note. 

Carbon  copy  of  writing,  admissibility  of  in  evidence  witliout 
accounting  for  non-production  of  original. — See  11  A.  C.  108. 

Census  report,  as  evidence,  as  to,  see   9  A.  C.  982. 

Certificate  of  deposit,  as  evidence  of  debt,  see  3  W.  &  P.   2524. 

Certificate  of  notary,  prima  facie  evidence  of  protest. — See 
4  A.  C.  639. 

Certificate  of  organization,  of  national  bank,  conclusive  evi- 
dence.— See  3  Fed.  Stats.  Ann.  27  and  notes;  5  Fed.  Stats.  Ann. 
116,  note. 

Certificates — Official,   see   "Official   certificate,"   this  note. 

Cliain  of  circumstances,  in  evidence. — See  2  W.  &  P.  1041. 

Character — Of  accused,  admissibility  in  criminal  prosecution 
of  personal  knowledge  or  opinion  of  witnesses. — See  12  A.  C. 
750. 

Same — Of  party  other  than  one  cliarged.  in  livil  action,  \vitl> 
fraud,  admissibility  of. — See   8  A.   C.   1136. 
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Child,  exhibit  to  jury  where  patornity  is  in  issue. — See  6  A.  C. 
560;  52  L.  500-505. 

Cliildren  or  youtlis,  testimony  of,  as  to  r^eliability  of. — See 
2  Moore  on  Facts  1047-1062. 

Circumstance  of  evidence,  as  to,  see  2  W.  &  P.   1160. 

Circumstantial  evidence,  in  civil  causes — As  to  generally,  see 
2   W.   &  P.    1161;   1   Obiter  Dig.    707. 

Same— Admissibility   in   equity   suit. — See   1   Obiter  Dig.    708. 

Same — Compared  to  a  chain   or  cable. — See   2  W.   &  P.   1162. 

Same — -Conclusiveness  of. — See   2  W.  &  P.   1162. 

Saine — Latitude  allowed  in  admission  of. — See  1  Oliiter  Dig. 
708. 

Same — Nature   of  facts  constituting. — See   2  W.   &   P.    11 03. 

Same — To  prove  fraud. — See  1  Obiter  Dig.  708. 

Same — To  prove  Intent  with  which  an  act  was  done. — Si'e  1 
Obiter  Dig.   708. 

Same — To  prove  payment  of  debt. — See  1  Obiter  Dig.   709. 

Citizenship,  proof  of  under  mining  laws. — See  0  Fed.  Stats. 
Ann  13  and  note;  Martin's  Minings  La^'  and  Land  Office  Pro- 
cedure,   324. 

Clear  evidence  or  proof,  as  to  what  is,  see  2  W.  &  P.  1220. 

Collateral  facts,  as  to  generally,  see  8  A.  C.  1134;  9  A.  C. 
188;  10  A.  C.  897;  2  W.  &  P.  1251. 

Same — Evidence  of  character  of  party  other  than  one  charged, 
in  civil  action,  with  fraud. — See  8  A.  C.   1136. 

Same — Evidence  of  plaintiff's  domestic  relations,  in  action  for 
personal  injuries  not  resulting  in  death. — See  10  A.  C.  288. 

Competency  of  evidence. — See  "Relevancy,  materiality,  and 
competency,"   this   note. 

Same — As  to  generally,  see  20  Cent.  Dig.  col.  626,  §§438-459; 
8  Decen.  Dig.  p.   716,   §§  148-156. 

Competent  evidence,  as  to  what  constitutes. — See  3  W.  &  P. 
2523. 

Complaints  of  pain  and  suffering,  adn^issibility  of. — See  13 
L.  464. 

Conclusions. — See  "Opinions  and  conclusions,"  this  note. 

Same — In  testimony  of  experts. — See  42  L.  753-773. 

Conclusive  evidence,  as  to  what  constitutes. — See  2  W.  &  P. 
1388. 

Conduct  on  stand  of  witnesses,  considering. — See  7  Obiter 
Dig.   711. 

Consideration,  of  written  instrument,  parol  evidence  as  to. — 
See  5  L.  596;  6  L.  34,  164;  20  L.  101,  113. 

Construction — Of  testimony,  as  to  generally,  see  2  Moore  on 
Facts   1392-1404. 

Sa  iie — Of  written  instrument,  parol  evidence  to  aid. — See  2 
L.  KS3;  3  L.  805;  6  L.  33,  321;  57  K  341. 
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Constructive  contempt,  proof  in  prosecution  for. — See  4  A.  C. 
183;  11  A.  C.  532. 

Contents  of  document,  adinissilnlity  of  secondar.x-  evirlcncc  to 
prove. — See  8  A.  C.   413. 

Contract,  evidence  to  establish. — See  4  A.  C.   1064;  8  A.  C.  150. 

Contradiction  of  witnesses,  as  to,  see  2  Moore  on  Facts 
1280-1284. 

Control  of  court  over  introduction  of  evidence,  as  to,  see  3 
A.  C.  539;  6  A.  C.  1023;  8  A.  C.  828. 

Conversation  by  telephone,  as  evidence. — See  1  A.  C.  801;  8  A. 
(;.  447;   9  A.  C.  168;   17  L.  440. 

Copies — Certified,  of  assignment  of  patent  rights,  not  prima 
facie  evidence  of  genuineness  of  instrument. — See  3  Fed.  Stats. 
Ann.   33,   note. 

Same — Introducing  in  evidence,  as  to,  see   1    0))iter  Dig.   703. 

Same — Of  departmental  record  of  Federal  government,  admis- 
sible in  evidence  where  duly  certified. — See  3  Fed.  Stats.  Ann. 
26  and  note. 

Same — Of  patent  records,  duly  certified,  admissible  in  evi- 
dence.— See  10  Fed.  Stats.  Ann.   1054. 

Same — Of  post  office  records,  duly  certified,  admissil^ility  of  in 
evidence. — See  10  Fed.  Stats.  Ann.  31  and  note. 

Copy  of  papers,  introducing  as  evidence,  as  to,  see  I  Obiter 
Dig.   703. 

Coroner — Finding  of,  admissible  to  show  testator's  mental 
condition. — See  68  L.   295. 

Same — Verdict  of  jury  of,  as  evidence. — See  4  A.  C.   1020,  1092. 

Corporations — Evidence  in  actions  against,  as  to  generally, 
see  3  A.  C.  731;  6  A.  C.  675;  7  A.  C.  287;  8  A.  C.  1073. 

Same — Competency  of  officer,  stockholder,  or  agent  of,  to 
testify  as  to  transactions  or  communications  with  decedent. — See 
9   A.   C.   181. 

Corroborating  circumstances,  as  to  what  are,  see  2  W.  &  P. 
1627. 

Corroboration  of  witnesses,  as  to,  see  2  Moore  on  Facts  12S1- 
1286. 

Corroborative  evidence,  as  to,  see   2  W.  &   F.   1627. 

Counterfeiting,  as  to  evidence  and  sufficiency  of  proof  of,  see 
7  A.  C.   62. 

Course  and  bearing  of  vessels,  testimony  as  to,  see  1  M<.)ore 
on   Facts   477-510. 

Credibility  of  witnesses,  as  to  generally,  see  2  Moore  on  Facts 
1125-1174. 

Criminal  conversation,  evidence  in  actions  for,  as  to,  see 
5  A.  C.  865;   8  A.  C.  671;   10  A.  C.   GO. 

Cross-examination,  &,s  to  generally,  see  note  S  2048,  jmsl. 

Crowd,  estimate  of  number  in,  as  to,  see  2  Moore  on  Facts 
1389. 
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Cumulative  evidence — As  to  generally,  see  2  W.  &  P.  1783. 

Same — Evidence  of  new  facts. — See  2  W.  &  P.  784. 

Damages — Evidence  as  to  loss  where  property  lias  no  market 
value. — See  9  A.  C.  1148. 

Same — Evidence  as  to  market  value. — See  5  A.  C.  216;  7  A.  C. 
591;  9  A.  C.  143. 

Date — Memory  of. — See   2  Moore  on   Facts   972-986. 

Same — Of  writing-  offered  in  evidence,  evidence  of. — See  1 
Obiter   Dig.    907. 

Deaf  and  dumb  persons  as  witnesses,  as  to,  and  mode  of 
taking  testimony,  see  9  A.  C.   84,   88. 

Death  by  wrongful  act,  admissibility  of  mortality  table  in 
action   for.— See   12   A.   C.    425. 

Decedent — As  to  competency  of  officer,  stockliolder,  or  agent 
of  corporation,  to  testify  as  to  transactions  or  communications 
with. — See  9  A.  C.  181. 

Same — Declarations  of  against  interest,  admissibility  in  evi- 
dence.— See  20  Cent.  Dig.  col.  1595,  §§1135-1142;  8  Decen.  Dig.  p. 
953,   §§  276-284. 

Same — Estate,  evidence  in  proceedings  to  establisli  claim 
against. — See  8  A.  C.  339;  1  CliiircU's  'Sew  Probate  I,aw  an«l 
Practice   763. 

Deceased  witness,  testimony  of  upon  former  trial,  admissi- 
bility of  in  evidence.- — See  2  L.  78. 

Declarations — As  to  admissibility  in  evidence,  generally. — 
See  2  A.  C.  1;  3  A.  C.  617;  9  A.  C.  162;  10  A.  C.  517,  618;  20  Cent. 
Dig.   col.   1482,   §§1051-1134;  8  Decen.   Dig.  p.  923,  §§266-275. 

Same — Against  interest,  admissibility  of.- — See  1  Obiter  Dig. 
704;  20  Cent.  Dig  col.  1595,  §§1135-1142;  8  Decen.  Dig.  p.  953. 
§§  276-284. 

Same — As  part  of  res  gestae. — See  1   Obiter  Dig.   705. 

Same — As  to  bodily  or  mental  feelings. — See  1  Olnter  Dig. 
706. 

Same — Same — To  show  mental  capacity  of  deceased. — See  1 
Obiter  Dig.   706. 

Same — As  to  matters  of  public  or  general-  right  or  interest. — 
See  20  Cent.  Dig.  col.  1617,  §§1155-1161;  8  Decen.  Dig.  p.  959, 
§§  298-308. 

Same — As  to  pedigree,  birth  and  relationshij). — See  20  Cent. 
Dig.  col.  1602,  §§1143-1154;  8  Decen.  Dig.  p.  256,  §§285-297;  1 
Obiter  Dig.   705. 

Same — As  to  state  of  feelings  existing  ])etween  husband  and 
wife. — See  1  Obiter  Dig.  707. 

Same — By  testator  as  to  revocation  of  will. — See  3  A.  C.  952, 
960;   10  A.  C.  535. 

Saine — By  decedents  against  interest.— See  20  Cent.  Dig.  col. 
1595,  §§1135-1142;   8  Decen.  Dig.  p.   953,  §§276-284. 

Same — Dying  declarations. — See  Kerr's  Cyc.  Pen.  C.  §  187  and 
note. 
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Same — Explanation  of  admissions. — See  1   Obiter  Dig.   704. 

Same — In   disparagement  of  title. — See   2  A.  C.   4. 

Same — Ifi  favor  of  party. — See  1  Obiter  Dig.  705. 

Same — Not  admissible  to  prove  past  facts. — See  1  Obiter  Dij^:. 
707. 

Same— Of  age,  not  made  contemporaneously  with  the  occur- 
rences, or  transaction,  admissibility  of. — See   3  A.  C.   621. 

Same — Of  another,  proof  of  to  show  partnership. — See  20  Ij. 
.595-599. 

Same — Of  infant  too  young  to  be  sworn  as  witness  on  trial. — 
See  65  L.  316-318. 

Same — Of  insured — In  application  for  life  insurance,  admis- 
sibility of.— See   11  A.  C.   263. 

Same — Same — Previous  to  death,  as  evidence  of  suicide. — See 
"Suicide,"   this   note. 

Same — Of  legatee  or  devisee  as  to  mental  capacity  of  testa- 
tor.—See  9  A.  C.  807;  2  Church's  New  I'robate  Law  and  Prac- 
tice  1675. 

Same — Of  public  officer,  to  be  admissible  in  evidence  must  be 
part  of  the  res  gestae. — See  3  A.  C.   749. 

Same— Of  testator.^ — See  "Testator — Declarations,"  this  note. 

Same — Oral  statements  in  general. — See  2  Moore  on  Facts 
1288-1321. 

Same— Proof  and  effect. — See  20  Cent.  Dig.  col.  1619,  SSil162- 
1167;    8    Decen.    Dig.    p.    960,    §§309-313. 

Same — To  show  illegitimate  relationship.— Sec   10  A.   C.   521. 

Dedication,  presumption   of  for  user. — See   6   L.   261. 

Deeds — As  evidence,  admissibility  of. — See  1  Obiter  Dig.   709. 

Definition  of  evidence. — See  3  W.  &  P.  2522. 

Degree  of  proof  necessary,  as  to  generally. — See  1  Moore  on 
facts   54-106. 

Degrees  of  evidence,  as  to,  see  Kerr's  Cyc.  C.  C.  P.  §§  1828  et 
seq.  and  notes. 

Demonstrative  evidence — As  to  generally,  see  42  li.  368;  20 
Cent.  Dig.  col.  1008,  §§676-683;  8  Decen.  Dig.  p.  804,  §§188-199;  2 
Moore   on   Facts   1353. 

Same — Exhibiting  child  to  .iury  in  bastardy  proceedings. — 
See   6  A.  C.   560;   52  L.   500-505. 

Same — Experiments  in  presence  of  jury,  as  evidence. — S»'e  15 
L.  221;  42  L.  384;  2  Moore  on  Facts  1356-1361. 

Same — Physical  examination,  compelling  plaiiitift"  to  suljuiit 
to.— See   14  L.   466-469. 

Same — Photographs  as  evidence. — See  "35  L.  808-815;  63  L. 
438;  2  Moore  on  Facts  1361-1363. 

Same — Same — X-ray  photographs  as  evidence. — See  "X-ray 
photographs,"   this  note. 

Same — Resemblance,  as  evidence  of  relationship. — See  6  A.  C. 
560;  52  L.  500-505. 
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Depositions  as  evidence,  as  to  g'enerally,  see  miti^  §  2021,  post; 
also  6  A.  C.  607;  7  A.  C.  505;  9  A.  C.  795;  2  Moore  on  Facts  1114- 
1122. 

Destroyed  instrument,  secondary  ovidonce  to  prove  contents 
of.— See  9  A.  C.   481. 

Detectives,  testimony  of  to  prove  adultery. — See   12  A.  C.   960. 

Dictionary,  admissibility  of  in  evidence. — See  11  A.  C.  182. 

Direct  evidence,  as  to,  see  3  W.  &  P.  2072. 

Direct  examination,  as  to,  see  3  W.  &  P.  2072. 

Discrepancies,  between  witnesses  in  observation  and  memory. 
— See  2  Moore  on  Facts  783,  964-971. 

Distance,  calculation  of,  weight  and  sufficiency  of. — See  1 
Obiter  Dig-.   712. 

Sam.e-^Testimony  involving  estimate  of,  as  to  generally,  see 
1   Moore  on  Facts  373-395. 

Divorce — Admissibility  of  evidence  of  detectives  to  prove 
adultery. — See  12  A.  C.   960. 

Same — Relevancy  and  materiality  of  evidence  of  drunkenness, 
in  proceedings  for. — See  34  L.  452. 

Documentary  evidence — As  to  generally,  see  12  L.  473,  556;  15 
L.  138;  17  L.  851;  23  L.  40;  28  L.  138,  319;  48  L.  310;  51  L.  754; 
1  Obiter  Dig.  709;  20  Cent.  Dig.  col.  1712,  §§1230-1282. 

Same — Attested  instruments. — See  35  L.  321,  351;  44  L.  142- 
147. 

Same — Books  of  account. — See  "Books  of  account,"   this   note. 

Same — Same- — As  evidence  between  other  parties. — See  53  L. 
513-542. 

Same — Entries  in  family  Bible  or  other  religious  book. — See 
6  A.  C.  59;  41  L.  449-456;  also  "Bible,"  "Marriage,"  and  "Pedi- 
gree,"  this  note. 

Same — Exemplifications,  transcripts,  and  certified  copies. — 
See  20  Cent.  Dig.  col.  1787,  §§1283-1287;  8  Decen.  Dig.  p.  1010, 
§§338-349;  also   "Copies,"  this  note. 

Same — Partnership  books  of  account. — See  52  L.  833-848. 

Same — Party's  books  of  account,  as  evidence  in  his  own  favor. 
— See  52  L.  546-610. 

Same — Private  documents — As  to  generally,  see  2  A.  C.  841: 
6  A.  C.  58. 

Same — Same^ — Family  record,  admissibility  to  show  age,  mar- 
riage or  pedigree,  where  party  making  is  alive.^ — See  6  A.  C.  59: 
also   "Bible,"   "Marriage,"   and   "Pedigree,"   this   note. 

Same — Same — Books  of  account  offered  must  be  of  original 
entry. — See  2  A.  C.  842;  also  "Books  of  accoiint,"  this  note. 

Same — Private  writings  and  publications. — See  20  Cent.  Dig. 
col.   1950,   §§1380-1520;    8   Decen.   Dig.   p.   1029,    §§350-365. 

Same — Production,  authentication,  and  effect. — See  20  Cent. 
Dig.  col.  2145,  §§1521-1677;  8  Decen.  Dig.  p.  1067,  §§366-383 
(12). 
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Same — Public  documents — As  to  grenerally. — Se«-  2  A.  C.  165: 
3  A.  C.  867;  5  A.  C.  464;  6  A.  C.  499;  7  A.  C.  993;  10  A.  C.  92. 

Same — Same — Admissibility  of  parol  evidence  to  aid,  v;iry  or 
contradict  municipal  record. — See  7  A.  C.  1045. 

Same — Same — Identification  of  record  by  -strang-i-r. — See  6  A. 
C.  500. 

Same — Same — Unstamped  dDcuniont  as  evidence. — See  1  A.  C. 
124. 

Same — Public  or  official  acts,  proceedings,  record,  and  certifi- 
cates.— See  20  Cent.  Dig.  col.  1712,  §§  1230,  1282;  8  Uecen.  Dig.  p. 
994,   §§  325-337. 

Same — Receipts.— See   29   L.   737,   740. 

Same — Scientific  book.s  and  treatise. — See  40  1^.  553-57(1;  also 
note  §  1936,  post. 

Same — What  provable  Ijy  books  of  account. — See  52  I>.  6S9- 
722, 

Dog's  bark,  identification  of  by  witness. — See  2  Moore  on 
Facts  1373. 

Doniestic  relations,  of  parties  suing  for  personal  in.jui'ii'S  not 
resulting  in  death,  admissibility  of. — See   10  A.  C.   2SS. 

Drunkenness — Presumption  as  to  effect  on  testamentary  ca- 
pacity.— See   39   L.   226. 

Same — Relevancy  and  materiality  of  evidence  of — In  action 
for   divorce. — See   34   L.    452. 

Same — Same — In  inquest  of  testamentary  capacity. — See  39 
L.    227. 

Same — What  does  not  disqualify  in  application  for  letters  of 
administration. — See  1  CliiircUN  New  Probate  I^aw  and  Prac- 
tice 391. 

Duplicates  of  public  records,  originals  of  whicli  liave  l)een 
destroyed  by  fire,  admissibility  of  in  evidence. — See  3  Fed.  Stats. 
Ann.  41,  note. 

Equity  suit,  circumstantial  evidence  ndniissibl(>  in. — See  1 
Obiter  Dig.  708. 

Evidence  at  former  trial,  as  to  generally,  see  20  Cent.  Dig.  col. 
3531,   §§2401-2423;   8  Decen.   Dig.   p.    1487,   §§  575-5S3. 

Same — Of  deceased  witness,  admissibility  of. — See   2  L.  IS. 

Evidence  of  debt — As  to  generally,  see  3  W.  &  P.  2524. 

Same — Certificate  of  deposit  as. — See   3  W.  &  P.   2524. 

Same — Insurance  policy  as. — See  3  W.  &  P.   2524. 

Same — Judgment  as. — See  3  W.  &  P.  2524. 

Same— Letter  as. — See  3  W.  &  P.  2525. 

Same — Mortgage  as. — See  3  W.  &  P.   2525. 

Same — Open  account  as.— See  3  W.  &  P.  2525. 

Evidence  without  further  proof,  as  to,  see  3  W.  &  P.   2525. 

E.xamination  of  witnesses,  court  has  no  right  to  make. — See 
6  A.  C.  477. 

Exceptions. — See  "Objections  and  exceptions,"   this  note. 
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Same — To  rule  excluding  parol  evidence  to  vary  written  con- 
tract, as  to  generally,  see  6  L.  45,  46,  838;  17  L.  272. 

Expectancy  in  life,  expert  evidence  as  to. — See  10  A.  C.   621. 

Same — Conclusiveness  of  mortality  tables. — See  45  Ij.   560. 

Experiments,  made  in  presence  of  jury,  admissiljility  of  in 
evidence.— See  7  A.  C.  216;   15  L.   221;   42  L.  384. 

Expert  testimony  and  vi^itnesses. — See  "Non-expert  testimony." 
and  "Opinions  and  conclusions,"  this  note. 

Same — As  to  generally.— See  1  A.  C.  801;  3  A.  C.  552;  7  A.  O. 
23,  214,  292,  458;  9  A.  C.  795,  1222;  1  Moore  on  Facts  154-167;  2 
Id.   1374-1389. 

Same — Admissibility  in  evidence  of  experiments  made  in  pres- 
ence of  jury. — See  7  A.  C.   216;   15  L.   221;   42  L.  384. 

Same — As  to  conclusiveness  of  testimony  of  expert. — See  42  L. 
753-773. 

Same — As  to  handwriting. — See  63  L.  985. 

Same — Bias  of  expert. — See  2  Moore   on   Facts   1376. 

Same — Comparison  of  handwriting. — See  20  Cent.  Dig.  col. 
3495,  §§2381,   2391;  8  Decen.  Dig.  p.  1474,   §§561,  567. 

Same — Competency  of  experts. — See  20  Cent.  Dig.  col.  3407. 
§§  2343-2363;   8  Decen.  Dig  p.   1420,   §§  535-546. 

Same — Effect  of  evidence  of  expert. — See  20  Cent.  Dig.  col. 
3516,   S§  2392-2400;   8  Decen.  Dig.   p.   1478,  §§568-574. 

Same — Examination  of  experts. — See  20  Cent.  Dig.  col.  3455. 
§§2364-2380;  8  Decen.  Dig.  p.  1442,  §§547-560. 

Same — Estimate  of  number  in  crowd. — See  2  Moore  on  Facts 
1389. 

Same — Expectancy  in  life,  as  to. — See  10  A,   C.   621. 

Same — Non-expert  opinion. — See  3  A.  C.  893;  4  A.  C.  887;  6 
A.  C.   26;   7  A.  C.  60,  607;  8  A.  C.   831. 

Same — Opinion  evidence. — See  "Opinion  evidence,"  this  note. 

Same — Qualification  of  experts. — See  7  A.  C.  581,  607,  1035;  8 
A.  C.   146;   9  A.  C.  620. 

Same — Right  to  cross-examine  as  to  competency  of  expert 
before  his  testimony  is  given. — See  7  A.  C.  583. 

Same — Subjects  of  expert  testimony. — See  3  A.  C.  660;  5  A.  C. 
972;  7  A.  C.  74,  458;  8  A.  C.  1105;  10  A.  C.  618;  20  Cent.  Dig.  col. 
3337,  §§2308,  2343;  8  Decen.  Dig.  p.   1384,  §§    505-534. 

Same — ^Testimony  of  expert  as  to  sanity  and  inental  capacity. 
—See  39  L.  305-333. 

Same — Weight  of  testimony   of  expert. — See   42  L.   755-765. 

Extrinsic  evidence. — See  "Parol  and  extrinsic  evidence,"  this 
note. 

Same — As  to  generally,  see  3  W.  &   P.   2635. 

"Facts"  synonymous  with  "evidence." — See   3  W.   &  P.   2523. 

Facts  in  issue,  and  relative  to  issue,  are  relevant  and  com- 
petent.—See  20  Cent.  Dig.  col.  215,  §§128-296;  8  Decen.  Dig.  p, 
625,   §§  99-117. 
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Failure  to  produce   evidence,   presumption    on. — See   14   I...    4T(i. 
Failure  to  testify,  presumption   from. — See   1   Obiter   Dig-.    703. 
False  pretenses,  evidence  In  prosecution  for. — See  4  A.  C.  365: 
10  A.  C.  904. 

Same — Admissibility  nf  evidence  of  similar  transactions. — See 

10  A.  C.  906. 

Falsity  of  report  upon  which  accused  claims  to  have  acted, 
evidence  to  prove,  admissibility  of. — See  11  A.  C.  607. 

Falsus  in  uno,  falsus  in  omnibus. — See  81  A.  D.  330,  331;  86 
A.  D.  474;  14  A.  S.  45;  2  Moore  on  Facts  1209-1218;  1  Obiter  Dig- 
712. 

Familiarity  or  intimacy,  evidence  of  acts  of  between  pr'ose- 
cutrix   and    defendant   admissible    in    prosecution    for   rape. — See 

11  A.  C.  672. 

Family  record — Admissibility  to  show  age,  marriage,  or  pedi- 
gree, where  party  making  it  is  alive. — See  6  A.  C.  59:  al.so 
"Bible,"  "Marriage,"  "Pedigree,"  this  note. 

Federal  courts,  evidence  in,  as  to,  see  4  Fed.  Stat.s.  Ann.  573. 
note. 

Financial  condition — Admissibility  of  evidence  of,  in  prose- 
cution for  embezzlement. — See  6  A.  C.  349. 

Same — Evidence  of,  admissible  to  show  payment. — See  1 1  A.  C. 
110. 

Same — Evidence  of,  in  suit  by  physician,  admissibility. — See 
11  A.  C.  665. 

Foreign  laws,  proof  of,  how  made. — See  1  A.  C.  239:  7  A.  C. 
69,  74;   25  L.   449-467. 

Foreign  letters  patent,  how  proved. — See  3  Fed.  Stats.  Ann. 
33  and  note. 

Former  owner,  admissions  by,  admissibility  of  in  evidence. — 
See  20  Cent.  Dig.  col.  1174,  §§  822-882;  8  Decen.  Dig.  p.  847,  §§  229- 
236   (6). 

Fraud — As  to  evidence  of  and  sufficiency  of  proof. — See  1 
A.  C.  806;  7  A.  C.  276,  505. 

Same — Circumstantial  evidence  to  prove  commission  of. — See 
1  Obiter  Dig.  708. 

Same — Presumption  and  burden  of  proof. — See  1  A.  C.   809. 

Fraudulent  Intent,  as  to  deed,  parol  evidence  to  show. — See 
4  L.  427. 

Gas,  exjjlosion  of,  weight  and  sufficiency  of  evidence  to  estab- 
lish  negligence. — See   29  L.   346. 

Gift,  parol,  of  land,  evidence  sufficient  to  establish. — See  12 
A.  C.   494. 

Grantors,  admissions  by,  admissible  in  evidence. — See  20  Cent. 
Dig.  col.  1174,  §§822-882;   8  Decen.  Dig.  p.  847,  §§229-236    (6). 

Handwriting — Comparison  of  by  expert. — See  20  Cent.  Dig. 
col.  3495,  §§2381-2391;  8  Decen.  Dig.  p.  1474,  §§561-567:  1  Moore 
on  Facts  604-726. 
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Same— Of  decedent,  under  rule  excluding  testimony  of  trans- 
actions, competency  of  witness  to  testify  as  to. — See  12  A.  C. 
611. 

Same — Pliotographs  as  standard  of  comparison. — See  63  L. 
438. 

Same — Testimony  as  to  generally. — See  1  Moore  on  Facts 
604-726. 

Same — Value  or  weight  of  expert  testimony,  as  to,  see  42  L. 
771. 

Same— Value  and  weight  of  non-expert  testimony,  as  to,  see  64 
L.  315. 

Hearing. — See   "Sound  and   hearing,"   this   note. 

Hearsay  evidence — As  to  generally. — See  1  A.  C.  468;  2  A.  C. 
620;  6  A.  C.  713;  8  A.  C.  466,  984,  1134;  9  A.  C.  648;  1  L.  273;  2  L. 
78;  7  L.  799;  12  L.  838;  25  L.  197;  20  Cent.  Dig.  col.  1627,  §§  1168- 
1173;  8  Decen.  Dig.  p.  962,  §§  314-314  (5);  4  W.  &  P.  32,  38. 

Same — As  to   declarations. — See   19   L.   733-750. 

Same — As  to  marriage. — See  7  L.  799;  12  L.  838. 

Same— As  to  pedigree. — See  7  L.   799:   12  L.   838. 

Same — As  to  privileged  communications. — See  "Privileged 
communications,"  this  note. 

Same — Evidence  founded  on  hearsay. — See  20  Cent.  Dig.  col. 
1690,  §§1201-1229;  8  Decen.  Dig.  p.  989,  §§319-324   (3). 

Same^Evidence  to  show  unsuccessful  search  for  witness. — 
See  8  A.  C.   468. 

Same — Generally  inadmissible. — See  1  Obiter  Dig.   704. 

Same — In  will  cases. — See  3  L.   850;   38  L.   436,   453. 

Same— Of  threats. — See  17  L.   654-663. 

Same — Proof  against  one,  of  declarations  of  another,  to  show 
partnership.— See  20  L.  595-599. 

Same — Relative  to  time  of  transactions  and  declarations. — 
See  19  L.  733-750. 

Same — Statements  by  persons  other  than  parties  or  witnesses. 
— See  20  Cent.  Dig.  col.  1632,  §§1174-1200;  8  Decen.  Dig.  p.  906, 
§§  315-318   (8). 

Husband  and  wife,  declarations  admissible  to  show  state  of 
feeling  existing  between. — See   1   Obiter   Dig.    707. 

Identification — Of  persons  and  things,  as  to  generally. — See  2 
Moore  on  Pacts  1365-1373. 

Same — Of  public  record  by  stranger.— See  6  A.  C.  500. 

Ignorance  of  witness,  as  to,  see  2  Moore  on  Facts  1047. 

Ignorance  or  intelligence  of  witness,  effect  of  testimony. — See 
2  Moore  on  Facts  1085-1089. 

Illegal  evidence,  as  to,  see  4  W.  &  P.  3389. 

Illegitimate  child,  sufficiency  of  evidence  to  show  recognition. 
— See  5  A.  C.  931. 

Illegitimate  relationship,  declarations  admissible  to  show. — 
See    10   A.   C.    521. 
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Iiiadinissihle  evidonce,  getting  before  jury,  efffct. — See  6  A.  C. 
220,  224;  7  A.  C.  607;  10  A.  C.  273. 

Incompetent  evidence,  as  to,  see  4  W.  &  P.  3r)](». 

Incredibilities  of  testimony,  as  to,  see  1  Moore  on  Facts  ISU- 
230. 

Indians,  trial  of  right  of  property  between  and  wliite  per- 
sons, evidence. — See  3  Fed.  Stats.  Ann.  876. 

Indirect  evidence,  as  to,  see  4  W.   &  P.  3558. 

Indispensable  evidence,  as  to,  see  4  W.  &.  P.  3558. 

Inferences  from  facts  proved,  etc.,  as  to,  see  1  Moore  on 
Facts  595. 

Impeachment  of  witness,  as  to  generally,  see  2  Moore  on  Facts 
1259-1279. 

Improbabilities  of  testimony,  as  to,  see  1  Moore  on  Tracts  1S0- 
230. 

Insanity — As  to  evidence  of  and  sufficienc.v  of  proof. — See  3 
A.  C.  920;  4  A.  C.  389;  6  A.  C.  26;  7  A.  C.  264;  9  A.  C.  795. 

Same — Admissibility  of  evidence  of  insanity  of  ancestor  or 
kindred. — See  6  A.  C.  29. 

Same — Burden  and  rniantum  of  proof  in  criminal  cases. — See 
3  A.  C.  926. 

Same — Of  witness,  at  time  of  testifying  or  at  time  of  observa- 
tion or  transaction. — See  2  Moore  on  Facts  1091. 

Same — Presumption  as  to  continuaiice  of. — See  4  A.  (*.  191:  35 
L.  117;   36  L.  726. 

Instrument  not  testamenlarj-  on  its  face,  admissibilit >•  of  evi- 
dence to  show  M'as  intended  to  take  effect  ui)on  death  of  maker. 
—See  12  A.  C.  287. 

Insufficient  evidence,  as  to,  see  4  W.  &  P.  3669. 

Insurance  policy  as  evidence   of  debt. — See  3  W.   &  P.    2524. 

Intelligence  of  witness. — See   2  Moore  on  Facts   1047-1092. 

Intent — Admissibility  of  direct  testimony  by  party  as  to. — Sec 
12   A.   C.   4. 

Same — With  which  act  was  done,  I'ircumstanl  ial  evidence  to 
prove. — See  1  Obiter  Dig.  708. 

Interpreter,  evidence  given  through,  adniissiliility. — Si-e  7  h. 
713. 

Interested  witness,  weight  and  sufHciency  of  testimony. — See 
1  Obiter  Dig.  710. 

Intimacy,  evidence  of  acts  of,  between  prosecutrix  and  de- 
fendant, admissible  in  prosecution  for  rape. — See  11   A.  C.   672. 

Intoxicating  liquors,  burden  of  proof  on  claimant  of  seized. — 
See  3  Fed.  Stats.  Ann.  701,  note. 

Intoxication — As  to  evidence  of. — See   lu  A.   C    TiSG. 

Same — Admissibility  of  non-expert  testimony  as  to. — See  in 
A.  C.  788. 

Same — Issue,  right  of  witness  to  give  oi)inioi\  on.  effect. — See 
34  L.   64,   68. 
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Judgment  as  evidence  of  debt. — See  3  W.  &  P.   2024. 

Judicial  evidence,  as  to,  see  4  W.  «&  P.  3857. 

Judicial  examination,  as  to,  see  4  W.  &  P.  3857. 

Judicial  notice — As  to  generally,  see  20  Cent.  Dig.  col.  33, 
§§1-72;  8  Decen.  Dig.  p.  542,  §§1-52. 

Same — As  to  laws  of  foreign  countries,  see  4  L.  41. 

Same — As  to  laws  of  sister  state,  see  4  L.  41;  67  L.  34. 

Same — By  jury,  as  to  generally,  see  31  L.  489-496. 

Same — By  state  courts. — See  4  L.   33-34. 

Same — By  United  States  courts. — See  4  L.  33. 

Same — Judicial  matters,  of. — See  4  L.  34,  42. 

Same — Of  banking  customs. — See  21  L.  446. 

Same — Of  holidays. — See  19  L.  316. 

Same — Of  intoxicating  character  of  beverage. — See  4  L.  408; 
20  L.  648. 

Same — Of  laws,  ordinances  and  customs. — See  4  L.  33. 

Same — Of   officers   and  corporations. — See  4  L.   36. 

Same — Of  time  and  place. — See  4  L.  35. 

Same — Of  various  facts. — See  4  L.   38. 

Same — What  notice  is  taken,  and  effect.^See  20  Cent.  Dig.  col. 
33,   §§1-72;   8  Decen.   Dig.  p.   542,   §§1-52. 

Judicial  proceedings  of  states,  proof  of. — See  3  Fed.  Stats. 
Ann.   37  and  notes. 

Kinds  of  evidence. — See  Kerr's  Cyc.  C.  C.  P.  §  1827  and  note. 

Latent  dangers,  burden  of  proof  upon  employee. — See  11  A.  C. 
116. 

Law  Books,  as  evidence. — See  40  L.  572. 

Law  of  evidence,  as  to,  see  Kerr's  Cyc.  C.  C.  P.  §  1825  and  note. 

Legal  evidence,  as  to,  see  3  W.  &  P.  2523. 

Legislative  acts,  authentication  and  proof  of. — See  3  Fed. 
Stats.  Ann.  37. 

Letter — As  evidence  of  debt. — See  3  W^.  &  P.  2525. 

Same — Receiving  in  reply,  presumption  of  authenticit.w — See 
11  A.  C.  887. 

Lex  non  scripta,  foreign,  parol  proof  of. — See  25  L.  451. 

Lex  scripta,  foreign,  parol  proof  of. — See  25  L.   454-460. 

Libel  for  wages  of  seamen,  evidence. — See  6  Fed.  Stats.  Ann. 
883,  note. 

Same — Relevancy  and  materiality  of  evidence  in  mitigation 
of  damages. — See  3  L.  69. 

Libel  and  slander — Evidence  in  generally. — See  5  A.  C.  85  4; 
6  A.  C.  135;  7  A.  C.  1156. 

Same — Burden  of  proof  in  action  of.— See  7  A.  C.  840;  10  A.  C. 
1148. 

Same — Burden  of  proving  malice  wliere  communication  privi- 
leged.—See  7  A.  C.  844. 

Same — Presumptions   in. — See   3   A.   C.    482;    7   A.   C.   840. 
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Same — Quantum  of  proof  for  justification  in  civil  action. — 
See  7  A.  C.  5158. 

Life  insurance  policy — Declaration  of  in.snrcd  to  contradict 
statement  in  application. — See  7  A.  C.  647. 

Same — Declarations  or  written  statement.s  Iiy  insniiil  jnoxioiis 
to  deatli,  as  evidence  of  suicide. — See  8  A.  C.  1111. 

Same — Evidence  in  action  on. — See  4  A.  C.  i'.")l ;  7  A.  O.  64t;: 
8  A.  C.  1152. 

Limiting-  number  of  witnesses  to  prove  certain  facts  in  issue. 
—See  8  A.  C.  828. 

Tiiglit  and  sigrht,  testimony  involving',  as  lo  s"cncrall>-. — See  1 
Moore  on  Facts  293-35G. 

Local  option,  evidence  of  other  violation.';  in  prosecution 
under. — See  10  A.  C.  1006. 

Same — Evidence  to  impeacli  the  law  not  admissible. — See  10 
A.  C.  1006. 

Log-book,  entries  in  as  evidence. — See  4  Fed.  Stats.  Ann.  867-S 
and  note;  6  Fed.  Stats.  Ann.  914. 

Lost  instrument,  evidence  and  sufflcit^icy  of  pi'oof  to  istab- 
lish. — See  2  A.  C.  37,  41. 

Malicious  prosecution,  evidence  in  action  for — Of  character  of 
parties. — See  4  A.  C.  836,  839. 

Same — Of  malice. — See  4  A.  C.  836;  7  A.  C.  854;   10  A.  C.  369. 

Same— Of  probable  cause.— See  2  A.  C.  576:  3  A.  C.  1104:  4 
A.  C.  836;  6  A.  C.  259,   506;  7  A.  C.  854. 

Market  reports,  as  evidence. — See  12  A.  C.   127. 

Marriage — As  to  evidence  of  and  sufficiency  of  proof. — See  5 
A.  C.   931. 

Same — Entry  in  family  bible,  admissibility  to  show. — See  G 
A.  C.  59;  also  "Bible,"  this  note. 

Same — Hearsay  evidence  as  to. — Sec  7  L.  799;   1 2  L.  838. 

Same — Same — Weight  and  sufflciency  of. — See  7  L.   799. 

Same — Same — As  to  sanity  or  insanity  at  time  of. — See  40  I^. 
472. 

Masons,  confidential  conimunicatif)ns  by,  uiulei'  obligations  of 
order,   not  privileged. — See  7  Wyom.   457,  53   P.   282. 

Materiality  of  evidence. — See  "Relevancy,  materiality,  and 
competency,"  this  note. 

Same — As  to  generally. — See  20  Cent.  Dig.  col.  592,  SS  42  1-137 : 
8  Decen.   Dig.  p.   711,   §§  143-147. 

Matters  of  public  or  general  right  or  interest,  declarations 
as  to  admissible  in  evidence. — See  20  Cent.  Dig.  col.  1617,  §S  n5.'>- 
1161;    8   Decen.   Dig.   p.   959,    §§298-308. 

Memory. — As  to  and  effect  on  credibility  of  testimony. — See 
2   Moore  on  Facts  791. 

Same — Adult's  memory  of  childliiiml  e\ents. — Si-e  i'  Mnor.'  nn 
Facts    838-844. 
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Same — Age,   sex,    ignorance,   or   intelligence   of    witness,   effect 
of  on. — See  2  Moore  on  Facts  845. 

Same — Attention    and    interest,     effect    on. — St-e     2     Moore     on 
Facts   849-859. 

Same — Auditory,  gustatory,  or  olfactory  and  visual,  as  to,  see 
2  Moore  on  Facts   803. 

Same — Discrepancies   between    testimony   of   witnesses. — See    2 
Moore  on  Facts  964-971. 

Same — Diversion  or  distraction  of  attention,  effect  of  on. — See 
2  Moore  on  Pacts  860. 

Same — Forgetting  and   false   memory. — See   2   Moure   on    Pacts 
935. 

Same — Imaginative    attention,    as    to,    see    2    Moore    on    Facts 
8G7. 

Same — Of  biased  witness. — See  2  Moore  on  Pacts  927. 

Same — Of  contents   of   written    instruments,    maps,    etc. — See    2 
Moore  on  Facts   1037-1045. 

Same— Of  dates. — See  2  Moore  on  Facts  972-986. 

Same — Of  estimate  of  periods  of  time. — See  2  Moore  on  Facts 
992-1005. 

Same — Of  facts   not   understood   by    witness. — See   2   Moore   on 
Facts  884. 

Same — Of    unimportant,    trivial,     or     collateral     facts. — See     2 
Moore  on  Facts  890-900. 

Same — Of   oftrepeated   and   similar   occurrences. — See    2   Moore 
on  Facts  875-884. 

Same — Of  one's  own  acts,  thoughts,  and  feelings. — See  2  Moore 
on    Facts   870. 

Same — Of    oral    statements,    such   as    declarations,   admissions, 
conversations,  contracts,  etc. — See  2  Moore  on  Facts  1005-1037. 

Same — Of  pleasant  and  unpleasant  experiences. — See   2   Moore 
on    Facts    887. 

Same— Of  time  of  day.— See  2  Moore  on  Facts  988-991. 

Same — Physical  condition  as  affecting. — See  2  Moore  on  Facts 
805-819. 

Same — Psychological     influence,     effect    on. — See    2    Moore    on 
Facts   913-926. 

Same — Recency  or  remoteness  of  facts. — See  2  Moore  on  Facts 
820-835. 

Same — Retroactive   attention. — See   2   Moore   on  Facts   863-867. 

Same — Revived  and  refreshed. — See  2  Moore  on  Pacts  948-963. 

Mental    capacity    of   deceased    person,    declaration,    admissibil- 
ity   to    show. — See    1    Obiter    Dig.    706. 

Middle-aged    person,    testimony    of. — See    2    Moore    on    Facts 
1062. 

Misconduct    of    jurors — As    to    evidence    of. — See    6    A.    C.    920; 
7    A.   C.    418;    10   A.   C.    1006. 
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Same — Admissibility   of  affidavits   of  jurors   to   prove   miscon- 
duct by  or  affecting  jury  outside  of  jury-room. — See  6  A.  C.  290. 

Same — Burden    of   moving   party    to    sliow    nonparticipation. — 
See    7   A.    C.    420. 

Mistake — In    description    of    laml,    parol    evldenc«^    to    show.— 
See   16   L.   321. 

Same — Of    witness,    as    to    generally. — See    1    Moore    on    Facts 
1218-1223. 

Mode    of    taking    evidence,    power    of    court    to    i-egulate. — So,' 
4    Fed.   Stats.   Ann.    586,   note. 

Mortality    tables,    admissibility    of    in     action     for    di-atli     by 
wrongful  act.— See  12  A.   C.   425. 

Mortgage,  as  evidence  of  debt. — See   3  W.  &   P.   2523. 

Municipal  record,  parol  evidence  to  aid,   contradict  or  vary. — 
See  7  A.  C.   1045. 

National     l)ank,    certificate    of    organization,     conclusivt-    evi- 
dence.— See  3  Fed.  Stats.  Ann.   27  and   note. 

Naturalization,  proved  how. — See  5  Fed.  Stats.  Ann.   203.   note. 

Negative    and    positive    testimony. — See    "Positive    and    Nega- 
tive   Testimony,"    this   note. 

Same — As  to  locomotive  and  street  car  signals. — See   12   A.   C. 
1033. 

Negligence — Evidence    and    sufficiency    of    proof. — See    8    A.    C. 
1041,    1046. 

Same— Evidence  of  prior  accident. — See   5  A.  C.   1014. 

Same — Presumption    of   overcome    by   uncontradicted   evidence, 
when. — See   4  Fed.  Stats.  Ann.   574,   note. 

New  promise,  evidence  of  to  remove  bar  of  statute  ex  di-licto. 
—See   11   A.  C.   180. 

New  evidence,  consideration  of  on  appeal. — See  9  A.  C.   9.")1. 

Newly    discovered    evidence — As    to    generally,    see    5    W.    &    P. 
4790. 

Same— Matter  of  record. — See  5  W.   &.   1'.   4791. 

Same — Transactions    occurring    after    trial. — See    5     W.    &    P. 
4791. 

Non-expert    opinion. — See    "Expert    evidence,"     and     "Opinions 
and  conclusions,"  tliis  note. 

Same — As    to      admissibility    of    in    evidence,    rule    and    excep- 
tions.—See  38  L.   721-747. 

Same — As   to   conclusiveness   of   testimony    of   experts. — See    42 
L.  753-773. 

Same — As   to   liandwriting. — See   "Handwriting,"   this   note. 

Same — Same — As  to  generally,  see   43  L.   904-985. 

Same — Same — Comparison  of. — See  62  L,.  818-873;  65  L.  95. 

Same — Same — Competency    of   expert    for   comparison. — See    63 
L.    937-943. 

Same — Same — Competency    of     handwriting     as      standard     of 
comparison.— See  63  L.  428-443. 
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Same — Same — Procedure  in  proof  of,  expert  witness. — See  42 
L.  771;  63  L.  163;  64  L.  63,  617;  65  L.  151-155. 

Same — As  to  sanity  and  mental  capacity. — See  39  L.  305-333. 

Same — Of  .subscril)ing  witne.sscs. — See   39  L.   715-720. 

Same — Opinions  and  conclusion.s. — See  "Expert  testimony,'" 
this  note. 

Same — Same — As  to  generally,  st'e  11  L.  7S7:  12  L.  293:  29  L,. 
345. 

Same — Right  of  witness  to  give  opinion  on  fact,  issue  to  be 
tried  as  to  sanity  or  mental  capacity. — See  36  L.  64-68. 

Same — Weiglit  and  effect  and  sufficiency  of. — See  39  L.  328-333; 
42   L.   755-767. 

Notes. — See   "Bills  and  notes,"  this  note. 

Same — Proof  of  execution  of. — See  4  Fed.  Stats.  Ann.  586,  note. 

Number  of  witnesses  does  not  always  determine  weight  and 
sufficiency  of  evidence.— See   1  Obiter  Dig.  711. 

Objections  and  exceptions,  as  to  generally,  see  4  A.  C.  639: 
5  A.  C.  578,  918;  10  A.  C.  543,  1061. 

Official  certificates — Of  controller  of  organization  of  national 
bank,  conclusive  evidence. — See  3  Fed.  Stats.  Ann.  27  and  note; 
5  Fed.  Stats.  Ann.   116,  note. 

Same — Of  marriage,  as  evidence. — See   4   Fed.  Stats.   Ann.   872. 

Same — Of  notaries  public,  as  evidence. — See  5  Fed.  Stats,  .-inn. 
378. 

Sanae — Of  secretaries  of  legations  and  consular  officers,  as  evi- 
dence.— See  2  Fed.  Stats.  Ann.   812. 

Observation — As  to  and  effect  in  testimony. — See  2  Moore  on 
Facts  733-738. 

Same — Actor  rule. — See  2  Moore  on  Facts  760-770. 

SaiTie — Attention  and  interest. — See  2  Moore  on  Facts  742- 
746. 

Same — Auditory  observation,  as  to,  see  2  Moore  on   Facts   773. 

Same — Capacity  for. — See  2  Moore  on  Facts  738-741. 

Same — Count  of  persons,  objects  or  inoney. — See  2  Moore  on 
Facts  777. 

Discrepancies  between  testimony  of  witnesses,  as  to. — See  2 
Moore  on  Facts  783. 

Same — Diversion  or  distraction  of  attention,  effect  on. — See  2 
Moore  on  Facts  743-753. 

Same — Gustatory,  olfactory,  and  tactile  observations. — See  2 
Moore  on  Facts  773. 

Same — Of  or  from  moving  objects. — See  2  Moore  on  Facts  759. 

Saine — Prepossession,  inference,  and  bias  of  officer,  effect  on 
testimony. — See  2  Moore  on  Facts  752-758. 

Same — Visual  observations. — See   2  Moore  on   Facts  772. 

Open  account,  as  evidence  of  debt. — See  3  W.  &   P.   2525. 

Opinion  of  witness  as  to  character  of  accused,  admissiliility 
in   criminal   prosecution.' — See   12   A.   C.   75u. 
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Opinions  and  conclusions. — See  "Expert  tpstinmny,"  "Opinion 
evidence,"  tliis  note. 

Same — As  to  generally. — See  11  L.  7S7;   12  L.  203:   29  I..  .'.4.5. 

Opinion  evidence — As  to  generally,  see  3  A.  C.  893:  4  A.  C.  887; 
6  A.  C.  26;  7  A.  C.  607;  8  A.  C.  381;  11  L.  787;  12  L.  293;   29  L.  34.5. 

Same — As  to  amount  of  damages  to  realty. — See  '3  A.  C.  667. 

Same — As  to  mental  capacity  of  person  to  execute  contract  or 
deed.— See  4  A.  C.  8S8. 

Same — As  to  value,  mere  ownership  of  personalty  as  riualifv- 
ing  person  to  testify  to. — See  8  A.  C.   832. 

Same — As  to  whether  work,  situation  or  appliances  are  dan- 
gerous.— See  7  A.  C.   463. 

Same — Competency  of  experts. — Sec  "Expert  testimony,"  etc., 
tliis   note. 

Same — Same — As  to  generally,  see  20  Cent.  Dig.  col.  34(i7, 
§§2343-2363:  8  Decen.  Dig.  p.   1420,  §§53.5-546. 

Same^ — -Conclusions  and  opinions  of  witnesses  as  to  generall.v. 
— See  20  Cent.  Dig.  col.  3112,  §§2149-2307:  8  Decen.  Dig.  p.  1294, 
§§  470-503. 

Same — Effect  of  opinion  evidence. — See  20  Cent.  Dig.  col.  3516, 
§§2392-2400;   8  Decen.  Dig.  p.   1478.  §§568-574. 

Same — Examination  of  experts. — See  20  Cent.  Dig.  col.  34r>."), 
§§2364-2380;  8  Decen.  Dig.  p.   1442,  §§547-560. 

Same — Subjects  of  expert  testim.ony. — See  20  Cent.  iJig.  col. 
3337,    §§2308-2342;    8  Decen.    Dig.   p.    1384.    §§505-534. 

Oral  contracts,  as  to  generally,  see  2  Moore  on  Facts  1328. 

Order  of  proof,  as  to  generally,  see  4  A.  C.  556;  6  A.  C.  57:i; 
10  A.  C.  328. 

Original  evidence,  as  to,  see  6  W.  &  P.  5057. 

Other  fires  set  out  by  same  engine,  evidence  of  adnii.ssilile  t) 
establish  origin  of  fire,  in  action  against  R.  R.  for  setting  out 
fire. — See  12  A.  C.   218. 

Pain,  declarations  of,  admissibility  nf  in  evidence. — Si-e  13  h. 
464. 

Parol  and  extrinsic  evidence,  affecting  riglits,  as  tn  generall.v. 
— See  6  I..  35,  38,  44;  12  L.  176;  13  L.  633;  17  D.  270;  19  I..  3(U : 
25  L.  625;  32  L.  597;  56  L.  425. 

Same — As  to  bills  and  notes. — See  "Bills  and  notes,"  tliis  noti-. 

Same — Same — As  to  generally. — See  1  L.  817;  3"  L.  863;  13  L. 
52,  649. 

Same — Same — -To  show  who  is  linble  as  maker. — See  20  L. 
705-713. 

Same — As  to  coi\si(lii-at inn. — See  5  T^.  596:  (;  1..  :',\.  161:  21)  I-. 
101,   113. 

Same — As  to  trusts. — See  6  1..  47;  U)  ]..  I(»l:  I.".  L.  622:  17  I,. 
270;   27  L.   464. 

Same — As  to  wills.— See  3  1>.  819;  6  I-.  322;  S  L.  749;  16  I..  321; 
68    L.    384. 
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Same — For  identification  of  person,  property  or  bfneflciary. — 
See   6  L.   43-426. 

Same — In  construction  or  application  of  language  of  written 
instrument. — See  20  Cent.  Dig.  col.  2334,  §§2066-2143;  8  Decen. 
Dig.  p.  1245,  §§  448-463;  2  L.  183;  3  L.  805;  8  L.  33,  321;  57  L.  341. 

Same — Invalidating  written  instrument. — See  8  Decen.  Dig.  p. 
1179,  §§  428-437. 

Same — Of  foreign  laws. — See  25  L.  449-467. 

Same — Of  fraud,  mistalte,  or  surprise. — See  4  L.  427:  6  L.  45, 
324,  838;  16  L.  321;   17  L.  272. 

Same — Of  prior  and  collateral  parol  agreement. — See  12  L. 
694;  17  L.  273. 

Same — Of  separate  or  subse(iuent  oral  agreement. — See  8 
Decen.  Dig.  p.  1193,  §§439-445   (9). 

Same — Showing  discharge  on  performance  of  condition. — See 
20  Cent.  Dig.  col.  3093,  §§  2144-2148;  8  Decen.  Dig.  p.  1920,  §§  464- 
469. 

Same — To  aid  construction  and  explain  ambiguity. — See  2  L. 
183;  3  L.  805:  6  L.  33,  321;  57  L.  341;  20  Cent.  Dig.  col.  2934, 
§§2066-2143;  8  Decen.  Dig.  p.  1245,  §§448-463. 

Same — To  aid,  vary,  or  contradict  municipal  record. — See  7 
A.  C.  1045. 

Same- — To  contradict,  vary,  or  add  to  tlie  terms  of  a  written 
agreement. — See  8  Decen.  Dig.  p.  115,  §§  384-427. 

Same — To  show  intention. — See  6  L.  35,  40:   17  L.  273:   18  L.  33. 

Same — To  supply  omission. — See  6  L.   24. 

Parol  gift  of  land,  evidence  sufflcient  to  establish. — See  12 
A.  C.  494. 

Partial  evidence,  as  to,  see  6  W.  &  P.  5183. 

Partnership— As  to  evidence  of  and  sufficiency  of  proof. — See 
4  A.  C.  61,  814;  10  A.  C.  132. 

Same — Evidence  of  generally,  reputation  to  prove. — See  4  A. 
C.  817. 

Same — Proof  against  one  partner  of  declarations  of  another, 
to  show  partnership. — See  20  L.  595-599. 

Same — Relevancy  and  materiality  of  evidence  to  show. — See  13 
L.  370. 

Passenger  ticket  not  within  rule  making  bill  of  lading  evi- 
dence.— See  4  Fed.  Stats.  Ann.  863,  note. 

Payment — As  to  evidence  of  and  sufficiency  of  proof. — See  S 
A.  C.  721-778. 

Same — Evidence  of  financial  condition  of  debtor  or  creditor 
to  prove,  admissibility  of. — See  8  A.  C.  779;  11   A.  C.  110. 

Same — Presimiption  in  regard  to. — See  7  A.  C.  721. 

Same — Same — Arising  froin  lapse  of  time,  rebuttal  by  institu- 
tion of  legal  proceedings. — See  7  A.  C.  723. 

Same — Same — Of  taxes  from  lapse  of  time. — See  4  A.  C.  430. 
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Pedigree — Declarations  as  to,  admissibility  of  in  evidence. — 
See  20  Cent.  Dig.  col.  1602,  §§1143-1154;  8  Decen.  Dig.  p.  956. 
§§  285-297. 

Same — -Evidence  of  entry  in  bible,  admissibility  of  to  show, 
when. — See  6  A.  C.  59;  also  "Bible,"  this  note. 

Same — Hearsay  evidence  as  to. — See  7  L.  799;  12  L.  838. 

Perjury — As  to  evidence  of  and  sufficiency  of  proof: — S«-o  1 
A.  C.   161. 

Same — Quantum  of  proof  requisite. — See  8  A.  C.  810. 

Same — Same — number  of  witnesses  to  establish. — See  8  A.  C. 
812. 

Perjury  of  witnesses,  as  to  generally,  see  2  Moore  on  Facts 
1176-1209. 

Personal  injuries,  in  action  by  servant  against  master  to  re- 
cover for,  evidence  generally. — See  5  A.  C.  167,  709,  1014;  7  A.  C. 
458;  8  A.  C.  226,  420,  638,  644;  9  A.  C.  323;  10  A.  C.  1018. 

Personal  knowledge  or  opinion  of  witness  as  to  character  of 
accused,  admissibility  of  in  criminal  prosecution  as  to. — See  12 
A.  C.  750. 

Phonograph,  reproduction  of  sounds  by,  as  evidence. — See  10 
A.  C.   283-285. 

Photographs — As  evidence,  as  to  generally,  see  32  L.  802-815:  2 
Moore  on  Facts  1361-1363. 

Same — As  to  admissibility  of. — See  1  A.  C.  214:   10  A.  C.  961. 

Same — Same — X-ray  photographs  as  evidence. — See  8  A.  C. 
435;  35  L.  815. 

Same — As  standard  for  comparison  of  liandwriting. — St-e  63  !>. 
438. 

Same — Accuracy  must  1)6  sliown. — See  8  A.  C.  430;  10  A.  C. 
961. 

Same — -Discretion  as  to  admission  or  exclusion. — See  10  A.  C. 
618. 

Same — Foundation  for  introduction  in  evidence. — See  1  A.  C. 
161;  10  A.  C.  1062. 

Same — X-ray  photographs. — See  8  A.  C.  485;  35  L.  815. 

Physical  examination,  compelling  plaintiff  to  sul)mit  to. — St'C 
14  L.  466-469. 

Positive  evidence. — See  "Positive  and  negative  testimony,"  this 
note. 

Same — As  to  generally. — See  6  W.  &  P.  5461. 

Positive  and  negative  testimony— As  to  generally,  see  2  M(j()re 
on  Facts   1331-1337. 

Same — As  to  electric  car  ht-tullight. — See  2  Moore  on  F'acts 
1340. 

Same — As  t(j  locomotive  and  dfctric  c.-ir  signals. — Si-e  2  Moore 
on   Facts   1340-1352. 

Same — Same — Weight   of. — See    12   A.   C.    1033. 
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Same — As  to  vessels'  liglits  or  signals. — See  2  Moorc"  on  Faets 
1339. 

Power  of  court  to  regulate  mode  of  taking  evidence. — See  4 
Fed.  Stats.  Ann.  586,  note. 

Presumptions — As  to  generally. — See  3  A.  C.  72;  20  Cent.  Dig. 
col.  124,  §§  73-113;  8  Decen.  Dig.  p.  576,  §  5389;  1  Moore  on  Facts 
513-594. 

Same — As   basis   of  presumption. — See    10    A.   C.    1094-1096. 

Same — Against  suppresser  or  destroyer  of  evidence. — See  1  4  L. 
470;  36  L.  581-585. 

Same — Against  validity  of  transaction  from  mental  weakness 
of  party.— See   4  L.   637. 

Same — As  evidence. — See  3  A.  C.  70,  72. 

Same — As  to  authority  or  power— Of  attorney  appearing  in 
action.— See  21  L.   848. 

Same — Same — Of  defendant's  servant  to  make  sale  of  intoxi- 
cating liquor. — See  41  L.  672. 

Same — Same — Of  insurance  agent  to  make  parol  contract  of 
insurance. — See  22  L.  773. 

Same — As  to  dedication  and  abandonment. — See  6  L.  261:  IS  L. 
146.  s. 

Same — As  to  effect  of  drunkenness  on  testamentary  capacity. — 
See    39    L.    226. 

Same — As  to  evidence,  on  appeal. — See  8  A.  C.  205,  208:  9  A.  C. 
84,  168. 

Same— As  to  fraud.— See  1  L.  520;  4  L.  832:  31  L.  646. 

Same — As  to  identity  of  person  from  identity  of  name. — See 
17  L.  824. 

Same — As  to  incorporation. — See  22  L.  276. 

Same — As  to  laws,  officers,  and  judicial  matters. — See  2  L.  609: 
10  L.  857;  12  L,.  574;   21  L.  471;  49  L.  787;  67  L.  40. 

Same— As  to  legitimacy. — See  8  L.   102;   10  L.  660. 

Same — As  to  negligence,  force  and  effect  of  state  law.'^. — See  4 
Fed.  Stats.  Ann.   574,  note. 

Same — As  to  notice  of  defect  in  street  from  lengtli  of  time  it 
existed. — See  5  L.  255. 

Same — As  to  payment. — See  4  A.  C.  430;  7  A.  C.  721,  723. 

Same — As  to  probate  of  will,  in  another  state. — See   48  L.   136. 

Same — As  to  revocation  of  missing  will.- — See  38  L.  433. 

Same — As  to  suicide. — See   35  L.   263. 

Same — Conclusiveness. — See  Kerr's  Cyc.  C.  C.  P.  §  1962  and 
note. 

Same— Controvertible. — See  Kerr's  Cyc.  C.  C.  P.  §  1963  and 
note. 

Same — Dedication,  of,  from  use. — See  6  L.  261. 

Same — -From  failure  to  produce  evidence. — See  14  L.  470. 

Same — From  failure  to  testify  or  to  produce  best  evidence. — ■ 
See  1  Obiter  Dig.  703. 
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Same — From  marriage  ceremony. — See  14  L.   540-543. 

Same — In  favor  of  judgment. — See   11   L.   159. 

Same — In  relation  to  contractual  matters. — See  1  L.  191;  2  L. 
816;  12  L.  845;  24  L.  370;  33  L.  796;  42  L.  506;  48  L.  309,  318. 

Same — Same — Bills  and  notes. — See  10  L.  677:  12  L.  8  45;  16  L. 
206;   17  L.  326;  18  L.  35. 

Same — Of  care  or  negligence  and  skill— As  to  generally,  see 
1  L.  448;  2  L.  820;  13  L.  33;  37  L.  837;  40  L.  142;  56  L.  223. 

Same — Same — Of  person  killed  by  another's  negligence. — See 
16  L.  261. 

Same — Of  continuance,  as  to  generally. — See   16  L.   620. 

Same — Same— Of  insanity. — See  4  A.  C.  491;  35  L.  117:  36  l^.  726. 

Same — Same — Of  sanity. — See  35  L.  117. 

Same — Of  judgment. — See   10  L.   454. 

Same — Of  legal  mortgage. — See  6  W.  &  P.  554U. 

Same — Of  malice  from  evil  intent. — See  2   L.   13U. 

Same — Of  mortgage. — See  1  L.  346. 

Same — Of  negligence  from  accident. — See  15  L.  33:  68  L.  799. 

Same — Same — Overcome  by  the  uncontradicted  testimony, 
when. — See  4  Fed.  Stats.  Ann.  574,  note. 

Same — Of  ouster. — See  6  W.  &  P.  5540. 

Same — Of  payment. — See  "Payment,"  this  note. 

Same— Same — As  to  generally. — See  1  L.  628:  6  W.  &  P.  5541. 

Same— Of  sanity. — See  35  L.  117;  36  L.  721-726;  40  L.  742. 

Same — Of  survivorship  among  those  who  perish  in  common 
calamity. — See  50  L.  863,  869. 

Same — Of  want  of  probable  cause,  from  discliarge  of  defend- 
ant, conclusiveness  of. — See  60  L.  486. 

Same — On  charge  of  fraud. — See  1  A.  C.  809. 

Same — Specific  presumption,  as  to  several. — See  Kerr's  Cyc. 
C.  C.  P.   §  1950,   note. 

Same — That  letter  received  in  reply  is  genuine. — See  11  A.  C. 
887. 

Presumptive  evidence. — See   "Presumptions,"   this  note. 

Same — As  to  generally,  see  6  W.  &  P.  5541. 

Previous  conversation,  parol  evidence  of  to  show  intention  of 
party  to  written  contract. — See  6  L.  35. 

Prima  facie  case,  as  to,  see  6  W.  &  P.  5549. 

Prima  facie  evidence — As  to  generally. — See  6  W.  &  P.  5549. 

Same — Certificate  of  notary,  is  of  protest. — See  4  A.  C.  639. 

Same — Sufficient  evidence. — See  7  W.  &  P.  6762. 

Same — Validity  of  statute  making  certain  facts  to  be. — See  6 
A.  C.  746. 

Primary  evidence,  telegram  left  for  transmission  or  delivered, 
is.— See  8  A.  C.  270. 

Private  docuinent. — See  '"Documentary  evidence,"  this  note. 

Privies,  admissions  by,  admissibility  of  in  evidence. — See  20 
Cent.  Dig.  col.  1774,  §§822-882;  8  Decen.  Dig.  p.  846.  §§229- 
236   (6). 
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Privileged  communications,  as  to  admissibility  of,  and  waiver. 
— See  6  L.  481;  8  L.  103;  15  L.  268;  17  L.  188;  67  L.  92Z. 

Probable  cause,  in  malicious  prosecution. — Sco  6  W.  &  P.  5620- 
5627. 

Probable  evidence,  as  to,  see  6  W.  &  P.  5627. 

Production  of  evidence  and  order  of  proof,  as  to  g^ent-rally,  see 
■Kerr's  Cyc.  C.  C.  P.  §  1825  subd.  5  and  note;  also  4  A.  C.  556;  6 
A.  C.  573;  10  A.  C.  323. 

Same — Duty  of  court  to  compel  production  of  evidence  for  use 
in  another  jurisdiction  regardless  of  its  admissibility. — See  G 
A.  C.  577. 

"Proof,"  distinguished  from  "evidence." — See  3  W.  &  P.  2523. 

Proof  of  judicial  proceedings  of  states,  etc. — See  3  Fed.  Stats. 
Ann.  37  and  notes. 

Public  document. — See  "Documentary  evidence,"  this  note. 

Real  evidence — As  to  generally.— See  6  A.  C.  557;  7  A.  C.  228; 
10  A.  C.  658. 

Same — Exhibit  to  jury  of  child  whose  paternity  is  in  issue. — • 
See  6  A.  C.  560;  52  L.  500-505. 

Same — Impression  made  on  minds  of  jurors  by  view. — See  10 
A.  C.   663. 

Railway  fires,  presumption  of  negligence. — See  15  L.  40. 

Rebutting  evidence,  as  to,  see  7  W.  &  P.  5987. 

Receipt,  as  evidence.- — See  29  L.  737-740. 

Relevancy,  materiality,  and  competency  of  evidence — As  to 
generally. — See  Kerr's  Cyc.  C.  C.  P.  §§  1868,  1870  and  notes;  5  L. 
121,  466;  3  L.  69,  83,  383,  445;  13  L.  370,  440,  474;  28  L.  318;  34  L. 
452;  41  L.  672;  42  L.  432;  44  L.  438;  46  L.  420;  64  L.  474;  20  Cent. 
Dig.  col.  215,  §§  123-459;  8  Decen.  Dig.  p.  625,  §§  99-156. 

Same— Competency  of.— See  20  Cent.  Dig.  col.  626,  §§438-459: 
8  Decen.  Dig.  p.  716,  §§  148-156. 

Same — Facts  in  issue  and  relevant  to  issue. — See  20  Cent.  Dig. 
col.  215,  §§123-296;  8  Decen.  Dig.  p.  625,  §§99-117. 

Same — In  negligence  cases. — See  1  L.  627;  5  L.  255;  10  L.  366; 
12  L.  559;  25  L.  716;  40  L.  143;  48  L.  389. 

Same— In  will  cases.— See  1  L.  203;  2  L.  669;  39  L.  227;  68  L. 
295. 

Same — Materiality. — See  20  Cent.  Dig.  col.  592,  §§424-437;  8 
Decen.  Dig.  p.  711,  §§  143-147. 

Same — Res  gestae. — See  20  Cent.  Dig.  col.  403,  §§297-387;  S 
Decen.  Dig.  p.  650,  §§  118-128. 

Same — Similar  facts  and  transactions. — See  20  Cent.  Dig.  col. 
527,  §§388-423;   8  Decen.  Dig.  p.  688,  §§129-142    (5). 

Repetition  of  libel  and  slander,  evidence  of,  as  to  admissibility 
in    action. — See    12   A.    C.    103. 

Representative,  admissions  by,  admissibility  in  evidence. — See 
20  Cent.  Dig.  col.  1261,  §§883-1002;  8  Decen.  Dig.  p.  S60,  §§237- 
253   (3). 
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Res  gestae — As  to  generally,  see  20  Cent.  Dig.  col.  103.  §§  '297- 
387;  8  Decen.  Dig.  p.  650,  §§  118-128. 

Same — Declarations  as  part  of. — See  1   Ohit<-r  Dig.  70.=>. 

Same — Declarations  of  infant  too  young  to  be  sworn  on  trial. 
— See  65  L.  318. 

Resemblance. — See  "Bastardy,"  tbis  note. 

Same — As  evidence  of  relationship. — See  6  A.  C.  560;  52  L.  500- 
505. 

Review  of  evidence  on  appeal. — See  5  A.  C.  45:  6  A.  C.  946;  9 
A.  C.  923;   10  A.  C.   285. 

Robbery — As  to  evidence  of  and  sutficiency  of  proof  of. — Sop  5 
A.  C.  688;  8  A.  C.  123. 

Rules  of  evidence. — As  to  generally. — See  1   Obiter  Dig.  710. 

Same — Legislative  power  over. — See  1  A.  C.  121;  6  A.  C.  744; 
9  A.  C.  449. 

Same — Same — Validity  of  statute  making  certain  facts  prima 
facie  evidence. — See  6  A.  C.  746. 

Satisfactory  evidence,  as  to,  see  7  W.  &  P.  6335. 

Search  for  witness,  evidence  of  unsuccessful,  admissiliility  of. 
—See  8  A.  C.  468. 

Secondary  evidence — As  to  generally. ^See  8  A.  C.  268,  412:  9 
A.  C.  481;  7  W.  &  P.  6378. 

Same — Admissibility  of  as  to  contents  of  document. — See  8 
A.  C.  413. 

Same — Admissibility  of  to  prove  contents  of  instrument 
altered  or  destroyed  by  person  offering  such  evidence. — See  9 
A.  C.  484. 

Sex  of  witness,  effect  of  on  reliability  of  testimony. — See  2 
Moore  on  Facts  1069-1085. 

Sight. — See  "Light  and  sight,"   this  note. 

Similar  facts  and  transactions,  relevancy  and  competency. — 
See  20  Cent.  Dig.  col.  527,  §§  388-423;  8  Decen.  Dig.  p.  688.  §§  129- 
142   (5). 

Similar  transactions,  admissibility  of  evidence  of  in  prosecu- 
tion for  false  pretenses. — See  10  A.  C.  906. 

Same — In  prosecution  for  forgery. — See  9  A.  C.   4  56. 

Slight  evidence,  as  to,  see  7  W.  &  P.  6521. 

Smell,  testimony  involving  sense  of,  as  to  generally,  see  1 
Moore  on  Facts  364-368. 

Sound  and  hearing,  testimony  involving,  as  to  gonorally,  see 
1  Moore  on  Facts  233-290. 

Speed,  testimony  involving  estimate  of,  as  to  generally,  see 
1   Moore  on   Facts  397-452. 

Spiritualism,  evidence  of  belief  in,  to  establish  want  of 
capacity   to  make  will. — See   10  A.  C.   617. 

Statement  made  to  witness  by  another,  where  latter  admits 
statements  but  has  forgotten  facts  stated,  admissibility  of  t.-sti- 
mony  as  to. — See  12  A.  C.  706. 

Strong  corroborating  circumstances,  as  to,  see  7  W.  &  V.  6C99. 
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Strongly  corroborative,  as   to,  see   7  W.   &  P.   6699. 

Subscribing  witnes.s,  non-expert  opinion  of  admissililc  whfn. — 
See   39  L.   715,  720. 

Suffering  and  pain,  eoniplaiuls  of,  atlini.ssiliilit  y  of  in  cNidcnce. 
—See  13  K  464. 

Sufficiency  of  evidence. — See  "Weiglit  and  .sufficiency,"  tliis 
note. 

Same — As  to  generally,  see  7  W.  &  P.  662;  1  Obiter  Dig.  712. 

Same — Prima  facie  evidence,  as  to. — ^See  7  W.  &  P.  6762. 

Suicide — Declarations  or  written  statements  by  insured, 
previous  to  death,  as  evidence  of. — See  8  A.  C.   1114. 

Same — Presumptions  and   evidence.- — See   8   A.   C.    1111. 

Tables  of  expectancy  in  life,  conclusiveness  of. — See  40  L.  560. 

Tangible  evidence,  as  to,  3  W.  &  P.  2523. 

Taste,  testimony  involving  sense  of. — See  1  Moore  on  Facts 
358-367. 

Telegram — As  evidence. — See  3  A.  C.  566. 

Same — Admissibility  on  behalf  of  person  receiving  in  reply  to 
another. — See   44  L.  438. 

Same- — Left  for  transmission,  or  message  delivered,  is  best  or 
primary  evidence. — See  8  A.  C.  270. 

Telephone,  conversation  by,  as  evidence. — See  1  A.  C.  801;  8 
A.   C.   447;   9  A.   C.   168;   17  L.   440. 

Testamentary  capacity,  presumption  as  to  effect  of  drunken- 
ness on. — See  39  L.   226. 

Testator,  declarations  of — Not  made  at  time  of  execution  of 
will,  admissib'.lity  on  question  of  undue  influence. — See  5  A.  C. 
608;  10  A.  C.  600. 

Same — Upon  issue  of  revocation  of  will  which  cannot  be 
found.— See  3  A.  C.  960;  10  A.  C.   535. 

"Testimony"  distinguished  from  "evidence." — See  3  W.  &  P. 
2523. 

Threats,  as  to  admissibility  of  evidence  of. — See  8  A.  C.  438; 
9  A.  C.  194;   10  A.  C.   321,   323. 

Time  and  distance,  calculation  of,  weight  and  sufficiency  of 
evidence. — See  1  Obiter  Dig.  712. 

Time  of  day,  memory  of. — See  2  Moore  on  Facts  986-991. 

Title,  declaration  in  disparagement  of,  adm.issibility  of  in 
evidence. — See  2  A.  C.   4. 

Touch,  testimony  involving  sense  of,  as  to  generally. — See  1 
Moore   on    Facts    369. 

Trade-mark,  certificate  of  registration,  as  evidence. — See  7 
Fed.  Stats.  Ann.  331;  10  Fed.  Stats.  Ann.   412. 

Trials  of  right  of  property,  between  Indians  and  white  per- 
sons, evidence  in. — See  3  Fed.  Stats.  Ann.  376. 

Trust,  parol  evidence  to  establish  or  vary. — See  6  L.  47;  10  L. 
401;  13  L.  622;  17  L.  270;  27  L.  464. 

Typewriting. — See  "Handwriting,"   this  note. 
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Same — Comparison  of  by  expert. — See  20  Cent.  Dig.  col.  3495, 
§§2381-2391;  8  Decen.  Dig-,  p.  1474,  §§561-567. 

Same — Testimony  as  to  generally,  see  1  Moore  on  Facts  604- 
726. 

Same — Value  and  weight  of  expert  testimony  as  to. — See  42  L. 
771. 

Same — Value  and  weiglit  of  non-expert  testimony,  as  to. — See 
64  L.   315. 

Unanswerable  evidence,  as  to,  see  8  W.  &  P.  7148. 

Uncontradicted  testimony — As  to  generally,  see  1  Moore  on 
Facts  111. 

Same — Contradiction  l)y  circumstances. — See  1  Moore  on  Facts 
136-149. 

Same — Disinterested   witness. — See   1   Moore  on    Facts    114-121. 

Same — Expert  or  opinion  evidence. — See  "Expert  testimony 
and  witnesses,"  and  "Opinion   evidence,"  this  note. 

Same — Interested  or  otherwise  biased  witness. — See  1  Moore 
on  Facts   122-135. 

Same — Improbable  testimonj'. — See   1    Moore   on   Facts   136-149. 

Same — Subject-matter  of  testimony  as  affecting. — See  1  Moore 
on  Facts  149-152. 

Same — Weight  and  sufficiency  of. — See  4  A.  C.  982;  12  A.  C. 
245. 

Undue  influence  presumed  from  unnatural  or  unrea.'ionahle 
character  of  will. — See  7  A.  C.  894. 

Unstamped  document,   public,  as  evidence. — See   1    A.  C.   24. 

Value  and  effect  of  evidence. — See  Kerr's  Cyc.  C.  C.  P.  §  1825 
and  note. 

Value  of  condemned  land,  relevancy  and  materiality  of  evi- 
dence to  show. — See  3  L.  383. 

Vessel — Burden  of  proof — Action  for  loss  in  \'oyage. — See  4 
Fed.  Stats.  Ann.  863,  note. 

Same — Same — In  action  for  loss  Ity  fire. — See  4  Fed.  Stats. 
Ann.  838,  839,   note. 

Same — Prosecution  for  seduction  of  female  on,  corroliora live 
evidence  necessary. — See   7  Fed.  Stats.  Ann.  2. 

Same — Testimony  as  to  courst;  and  sailing  of. — Si  e  1  Moore 
on  Facts   477-510. 

View  by  jury,  impression  nn  minds  of  jurors.  re;il  evidence. — 
See   10   A.  C.   663. 

Weather,  as  involved  in  ami  affecting  i)rnhal)iliti<>s  of  tfsti- 
mony. — See   1   Moore  on   Facts  453-476. 

Weight  of  evidence. — See  "Weight  and  sufflcii-ncy  of  evi- 
dence,"  this   note. 

Same — As  to  genfi-all>',  see  8  W.  &  I'.   74 2S. 

Weight  and  sufficiency  of  evidencf — As  to  generally,  si'c  3 
A.  C.  747;  4  A.  C.  615;  6  A.  C.  408;  8  A.  C.  412;  9  A.  C.  530;  2  L. 
340;  3  L.   190,  802;  4  L.  383,  778;   5  L.  159;  7  L.  799;  10  L.  606;   29 
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L,.  346;  36  L.  735;  39  L.  720;  40  L.  145,  560,  742;  41  I..  673:  42  L. 
771;  44  L.  846;  48  L.  378;  62  L.  871;  64  L.  315;  20  Cent.  Dig.  col. 
3565,  §§2424-2459;  8  Decen.  Dig.  p.  1496,  §§584-601  (5);  8  W.  & 
P.  7428. 

Same — Calculations  of  time  and  distance. — See  1  Obiter  Dig. 
712. 

Same — Consideration  of  witness's  conduct  on  stand. — See  1 
Obiter  Dig.  711. 

Same — Falsus  in  uno,  falsus  in  omnibus. — See  81  A.  D.  330. 
331;  86  A.  D.  474;  14  A.  S.  45;  2  Moore  on  Facts  1209-1218;  1 
Obiter  Dig.   712. 

Same — In  appellate  courts. — See   2  Moore  on  Facts  419-429. 

Same— In  will  cases. — See  2  L.  669;  24  L.  577;  38  L,.  441-452. 

Same — Legal  principles  control  in  considering. — See  1  Obiter 
Dig.  712. 

Same — Not  always  with  number. — See  1  Obiter  Dig.  711. 

Same — Number  of  witnesses  does  not  always  determine. — See  1 
Obiter  Dig.  711. 

Same — Expert  testimony. — See   39  L.    328-333;    42   L.   755-767. 

Same — Of  interested  witness. — See  1  Obiter  Dig.  710. 

Same — Of  uncontradicted  testimony. — See  4  A.   C.   982. 

Same — Of  women. — See  2  Moore  on  Facts  1069-1085;  1  Obiter 
Dig.   710,   711. 

Same — Positive    and    uncontradicted    testimony. — See    4    A.    C. 
982;  1  Obiter  Dig.  711. 
.   Same — Sufficiency  of. — See  1  Obiter  Dig.  712. 

Wills — Evidence  admissible  to  show  that  instrument  not  testa- 
mentary on  its  face  was  intended  to  take  effect  upon  maker's 
death. — See  12  A.  C.  287. 

Same — Hearsay  testimony  to  prove  execution  or  to  overcome 
presumption  of  revocation. — See  3  L.  850;  38  L.  436-453. 

Same — Inquisition  of  drunkenness  as  evidence  on  issue  of 
testamentary  capacity. — See  39  L.  227. 

Same — Parol  evidence  relating  to. — See  3  L.  849;  6  L.  322;  8  L. 
749;   16  L.  321;   68  L.  384. 

Same^^Relevancy  and  materiality  of  testimony  as  to  capacity. 
— See  6  L.   669. 

Same — Undue  influence  presuiued  for  unnatural  or  unreason- 
able character  of. — See  7  A.  C.  894. 

"Woman — Testimony  of. — See   2  Moore   on  Facts  1069-1085. 

Same — -Weight  and  sufficiency  of  testimony  of. — See  1  Obiter 
Dig.   710. 

Written  adinissions,  weight  of. — See  2  Moore  on  Facts   1321. 

Written  evidence,  as  to,  see  8  W.  &  P.  7544. 

Written  instruments,  as  to,  see  8  W.  &  P.  7544. 

X-ray  pliotographs,  as  evidence. — See  8  A.  C.   435;  35  L.  S15. 

Youth  or  children,  testimony  of,  reliability  of. — See  2  Moore 
on   Facts   1047-1062. 
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§1824.  DEFINITION  OF  PROOF.  Proof  is  the  effect  of 
evidence,  the  establishment  of  a  fact  by  evidence. 

History:     Enacted   March    11,    1872. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

Proof — As   legal   evidence,   see    6   W.   &   P.    5686. 

Same — As  statement  of  facts,   see  6  W.   &  P.   568G. 

Same — Burden  of.— See  Kerr's  Cyc.  C.  C.  P.  §§1869,  1981  and 
notes. 

Same — Degree  required. — See  Kerr's  Cyc.  C.  C.  P.  §  ISlT,  ;ind 
note. 

Same — Definition   of. — See   6   W.  &  P.   5684. 

Same — Distinguished  from  evidence. — See  6  W.  &  P.  5685. 

Same — Same — From  probability. — See  6  W.  &  P.  5686. 

Same — Extent  of.— See  Kerr's  Cyc.  C.  C.  P.  §  1867,  18G9  and 
notes. 

Same — Limits  of. — See  Kerr's  Cyc.  C.  C.  P.  §§  1868,  1870  and 
notes. 

Same — Order  of. — See  Kerr's  Cyc.  C.  C.  P.  §§  G07,  2012  and 
notes. 


§  1825.    DEFINITION  OF  LAW  OF  EVIDENCE.    The  law  of 

evidence,  which  is  the  subject  of  this  part  of  the  code,  is  a  col- 
lection of  general  rules  established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which 
are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of 
evidence. 

Hitttory:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts,  1900-1,  p.  239,  act 
held  unconstitutional,  see  history,   §  5   ante. 

1  C.  A.  374,  379,  82  P.  223,  225  (cited  with  other  sections — 
ante  §  1823,  post  §§  1829  et  seq.). 

As  to  exclusion  of  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §§  1S67, 
1868  and  notes. 

As  to  law  of  evidence — Definition. — See  5  W.  &   1'.   4024. 

As  to  many  miscellaneous  matters  of  cvidfiice,  see  note  8  1S23, 
ante. 

1353 


§§  182G,  1827         CODE  OF  CIVIL  PROCEDURE.  [Pt.  IV. 

As  to  presumptions — Generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1959.    1961-1963   and   notes. 

Same — Of  evidence. — See  Kerr's  Cyc.  C.  C.  P.  §§  19Sl-20r,4  and 
notes. 

As  to  value  and  effect  of  evidence,  sec  Kerr's  Cyc.  C.  C.  P. 
§  2061    and   note. 


§1826.  THE  DEGREE  OF  CERTAINTY  REQUIRED  TO 
ESTABLISH  FACTS.  The  law  does  not  require  demonstra- 
tions; that  is,  such  a  degree  of  proof  as,  excluding  possibility 
of  error,  produces  absolute  certainty;  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
degree  of  proof  which  produces  conviction  in  an  unprejudiced 
mind. 

History:     Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  10  pars,  annotation. 

80  C.  574,  582,  584,  603,  22  P.  266,  268,  269,  274,  5  L.  498  (con- 
strued)'; 130  C.  1,  8,  62  P.  297  (construed);  130  C.  27,  39,  62 
P.  386  (applied);  139  C.  392,  395,  73  P.  172  (construed);  141  C. 
548,  549,  75  P.  188  (cited);  143  C.  394,  398,  77  P.  177  (cited): 
1  C.  A.  423,  425,  82  P.  396   (cited  with  §  1835  post). 

As  to  amount  of  proof  required,  in  general,  see  96  A.  D.  525- 
529. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  proof,  see  ante  §  1824  and  note. 

As  to  question  of  reasonable  doubt,  see  Kerr's  Cyc.  Pen.  C. 
§  1096   and  note;   also   1   Moore   on   Pacts    §  59. 

As  to  satisfactory  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §1835 
and   note. 

§  1827.  FOUR  KINDS  OF  EVIDENCE  SPECIFIED.  There 
are  four  kinds  of  evidence; 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

History:     Enacted   March    11,    1872. 

See   Kerr's   Cyc.   C.   C.   P.   for   4   pars,   annotation. 
61   C.    404    (cited);    107   C.    206,    209,    40    P.    336    (construed    with 
§  1954    post). 
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As  to  kiiowh'dg'e  of  coiirt,  in  s"pneral,  st-c  Kerr's  Cyc.  C.  C. 
1*.    §  liS75   and   note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  other  material  objects,  see  Kerr's  Cye.  C  C.  P.  §  195  4 
and   note. 

As  to  private  Avritings,  see  Kerr's  Cyc.  C.  C.  I'.  §§  1929  et  scq. 
and   notes. 

As  to  public  writings,  see  Kerr's  Cyc.  C.  C.  P.  S§  1.S92  et  se(i. 
and  notes. 

As  to  testimony  of  witnesses,  in  general,  see  Kerr'.s  Cyc.  C. 
C.   P.   §§  1844   et   seq.   and   notes. 

As  to  witnesses,  see  Kerr's  Cyc.  C.  C.  P.  ii§  1S7S-18S4  and  notes. 

As  to  writings,  see  Kerr's  Cyc.  C.  C.  P.  §§  1887-19^1   and  notes. 

§  1828.     SEVERAL  DEGREES  OF  EVIDENCE  SPECIFIED. 

There  are  several  degrees  of  evidence: 

1.  Primary   and  secondary. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  con- 
clusive. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   379. 

§  1829.  PRIMARY  EVIDENCE  DEFINED.  Primary  evi- 
dence is  that  kind  of  evidence  which,  under  every  possible  cir- 
cumstance, affords  the  greatest  certainty  of  the  fact  in  ques- 
tion. Thus,  a  written  instrument  is  itself  the  best  possible 
evidence  of  its  existence  and  contents. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   379. 

,'')4  C.  .5.56,  557  (erroneously  cited  for  §1329):  65  C.  625.  626, 
4  P.  675  (erroneously  cited  as  §1863);  1  C.  A.  374,  370.  82  P. 
223  (cited  with  other  sections);  2  C.  A.  24.  29,  82  P.  1122  (origi- 
nal petition  for  widening  highway  and  report  of  viewers  are 
admissible    In    evidence). 

As  to  many  miscellaneous  matters  of  evidence,  see  note, 
§  1823,    ante. 

Primary   evidence — l~)efinilion    of. — See    6   W.    &    P.    5552. 

§  18SJ0.  SECONDARY  EVIDENCE  DEFINED.  Secondary 
evidence  is  that  which  is  inferior  to  primary.    Thus,  a  copy  of 
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an  instrument  or  oral  evidence  of  its  contents  is  secondary 
evidence  of  the  instrument  and  contents. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   379. 

As  to  definition  of  secondary  evidence,  see  7  W.   &  P.  6378. 

As  to  evidence  of  contents  of  a  writing-,  see  Kerr's  Cyc.  C. 
C.   P.    §§  1855,    1856    and    notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  §1823, 
ante. 


§  1831.  DIRECT  EVIDENCE  DEFINED.  Direct  evidence  is 
tliat  wliich  proves  the  fact  in  dispute,  directl}%  without  an 
inference  or  presumption,  and  which  in  itself,  if  true,  conclu- 
sively establishes  that  fact.  For  example:  if  the  fact  in  dis- 
pute be  an  agreement,  the  evidence  of  a  witness  who  was 
present  and  witnessed  the  making  of  it,  is  direct. 
History:     Enacted   March    11,    3^872. 

143  C.  394,  398,  77  P.  177  (cited):  4  C.  A.  63,  70,  87  P.  38  1 
("direct  evidence"  on  trial  for  perjury,  how  not  limited).  87  P. 
389  (petition  to  transfer  cause  froin  District  Court  of  Appeal 
to   Supreme  Court  denied). 

As  to  direct  evidence — Compared  with  circumstantial  evi- 
dence.— See   1   Moore   on   Facts   §  598. 

Same — Definition  of. — See  1  Moore  on  Facts  597:  3  W.  &  P. 
2072. 

As  to  many  miscellaneous  matters  (jf  e\'idence.  see  §  1823, 
ante. 

U832.  INDIRECT  EVIDENCE  DEFINED.  Indirect  evi- 
dence is  that  which  tends  to  establish  the  fact  in  dispute  by 
proving  another,  and  which,  though  true,  does  not  of  itself 
conclusively  establish  that  fact,  but  which  affords  an  inference 
or  presumption  of  its  existence.  For  example:  a  witness 
proves  an  admission  of  the  party  to  the  fact  in  dispute.  This 
proves  a  fact,  from  which  the  fact  in  dispute  is  inferred. 

History:     Enacted    March    11,    1872. 

See  Kerr's  Cyc.  C.  C.   P.  for  3  pars,  annotation. 
106  C.   190,   193,   39  P.   526    (construed);   141  C.   56,   63,   74  P.   433 
(cited  with  other  sections);   143  C.   394,   398,  77  P.  177  (cited) ;  146 
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C.  119,  121,  79  P.  846  (cited  with  §1963  post);  4  C.  A.  41,  43, 
87  P.  202  (fact  tliat  evidence  is  circumstantial  does  not  make 
it    inadmissible). 

As  to  indirect  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §§1957-]9H3 
and    notes. 

Same — Definition    of. — See   4   W.   &   P.   3558. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  %  1823, 
ante. 


§  1833.  PKIMA  FACIE  EVIDENCE  DEFINED.  Prima  facie 
evidence  is  that  which  suffices  for  the  proof  of  a  particular 
fact,  until  contradicted  and  overcome  by  other  evidence.  For 
example:  the  certificate  of  a  recording  officer  is  prima  facie 
evidence  of  a  record,  but  it  may  afterward  be  rejected  upon 
proof  that  there  is  no  such  record. 

History:  Enacted  March  11,  1872;  amended  Marcli  24,  1874, 
Code  Amdts.   1873-4,  p.   379. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

64  C.  459,  460  (applied  to  recitals  of  notary's  protest,  but 
erroneously  cited  as  §1883),  2  P.  43  (correct  citation):  70  C. 
566,  570,  12  P.  462,  464  (construed  with  §  1920  post);  75  C.  443,  449, 
17  P.  241,  244  (construed);  83  C.  270.  272,  23  P.  318,  319  (con- 
strued with  S  1948  post);  53  P.  32,  38  (evidence  must  be  satis- 
factory within  rule  stated  in  this  section);  5  C.  A.  485,  489,  90 
P.  965,  967  (certified  copy  of  a  copy  of  a  United  States  patent, 
which  has  been  recorded,  certified  by  the  recording  oflUcer,  is 
prima   facie   evidence). 

As  to  disputable  presumptions,  see  Kerr's  Cyc,  C.  C.  P. 
§  1963    and   note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

Prima  facie   evidence — DfAnitiun    of. — See   6    W.    &   P.    ,").")49. 

Same — "Validity  of  statutes  making:  certain  facts  to  be. — 
See   6   A.   C.    746. 


§  1834.  PARTIAL  EVIDENCE  DEFINED.  Partial  evidence 
is  that  which  goes  to  establish  a  detached  fact,  in  a  series 
tending  to  the  fact  iu  dispute.    It  may  be  received,  subject  to 
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be  rejected  as  incompetent,  unless  connected  with  the  fact 
in  dispute  by  proof  of  other  facts.  For  example:  on  an  issue 
of  title  to  real  property,  evidence  of  the  continued  possession 
of  a  remote  occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterwards  connected  with  the  fact 
in  dispute. 

History:     Enacted    March    11,    1872. 

As  to  definition   of  partial  evidence,   see   6  "W.   &  P.   .'ilSS. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  lcS23,    ante. 

As  to  matters  connected  with  the  fact  in  dispute,  see  Kerr's 
Cyc.   C.   C.   P.   §  1868   and   note. 


§  1835.  SATISFACTORY  EVIDENCE  DEFINED.  That  evi- 
dence is  deemed  satisfactory  which  ordinarily  produces  moral 
certainty  or  conviction  in  an  unprejudiced  mind.  Snch  evi- 
dence alone  will  justify  a  verdict.  Evidence  less  than  this  is 
denominated  slight  evidence. 

History:     Enacted    March    11,    1872. 

See   Kerr's  Cyc.   C.   C.   P.   for   8   pars,  annotation. 

72  C.  523,  527,  14  P.  138,  140  (construed);  76  C.  106,  108,  18 
P.  137,  138  (cited);  79  C.  404,  406,  21  P.  846  (cited);  80  C.  129. 
132,  22  P.  124,  125  (cited);  80  C.  574.  584,  22  P.  266,  269,  5  L. 
498  (construed);  94  C.  406.  412,  29  P.  1101,  1102  (cited):  105 
C.  514,  522,  45  A.  S.  87,  .39  P.  200  (construed);  132  C.  619,  620, 
64  P.  995  (cited);  132  C.  363,  366.  64  P.  480  (cited);  132  C. 
619,  620,  64  P.  995  (applied);  133  C.  165,  166,  65  P.  323  (cited); 
136  C.  413,  414,  69  P.  22  (construed  with  §2061  post);  139  C. 
392,  395,  73  P.  172  (construed  with  §1826  ante);  140  C.  397, 
399,  73  P.  1059  (cited):  141  C.  548,  549,  75  P.  188  (cited);  149 
C.  227,  245,  86  P.  695,  9  A.  C.  798,  805  (applied)  150  C.  701, 
709,  89  P.  1093  (applied — instruction  based  on  rules  of  evidence) ; 
1  C.  A.  423,  424,  425,  82  P.  396  (cited  w^ith  §  1826  ante);  6  C.  A. 
184,  189,  91  P.  745  (applied)- — distinction  between  prejudiced  and 
unprejudiced  mind  of  juror  of  no  practical   importance). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  satisfactory  evidence — In  criminal  proceedings,  see 
Kerr's  Cyc.  C   C.    P.   §  1835   note   par.   6. 
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Same — Definition  of. — See  7  W.  &  P.   6335. 
Same — Instruction  as  to. — See  1  Moore  on  Facts  §  5. 
Same — To    justify    verdict. — See    Kerr's    Cyc.    C.    C.    P.    §20(11 
subd.   5   and   note. 


§1836.  INDISPENSABLE  EVIDENCE  DEFINED.  Indis- 
pensable evidence  is  that  witliout  which  a  particular  fact 
cannot  be  proved. 

History:    Enacted   March    11,    18TI. 

As  to  indispensable  evidence,  see  Kerr's  Cyc.  C.  C.  1'.  SS  lltKT- 
1974  and  notes,   4  W.   &   P.    3558. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1837.  CONCLUSIVE  EVIDENCE  DEFINED.  Conclusive 
or  unansweral)le  evidence  is  that  which  the  law  does  not 
permit   to   be   contradicted.     For   example,   the    record   of   a 

court  of  competent  jurisdiction  cannot  be  contradicted  by  the 
parties  to  it. 

Hiintory:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.   C.  C.  P.  for   2  pars,  annotation. 

83  C.   270,  272,   23  P.   318,  319    (construed). 

As  to  conclusive  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §§  1908. 
1962,  1978  and  notes;  2  W.  &  P.  1388. 

As  to  many  miscellaneous  matters  of  cNidciice,  see  note 
§  1823,    ante. 

§  18.38.  CIMIL.VTIVE  EVIDENCE  DEFINED.  Cumulative 
evidence  is  additional  evidence  of  the  same  character,  to  the 
same  point. 

HlMtory:    Enacted   March    11,    1872. 

92   C.    202,    208,   28   P.    225,   226    (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,    ante. 

Cumulative  evidence — As  to  generally:   2  W.   &   P.   1783. 
Same — Nonproduction   of. — See   1    Moore   on    Facts   S  566. 
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§  1839.  COIIIIOBORATIVE  EVIDENCE  DEFINED.  Corrob- 
orative evidence  is  additional  evidence  of  a  different  character, 
to  tlie  same  point. 

History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C  C.  P.  for  3  pars,  annotation. 

Ill  C.  11,  14,  43  P.  201  (construed);  6  C.  A.  (557,  G.S9.  92  P. 
1037    (cited). 

As  to  definition  of  corroborative  evidence,  see  2  W.  &  P. 
1627;    2   Moore   on   Facts   §§  1145,   1147. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1S23, 
ante. 
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TITLE  I. 

OP  THE  GENERAL  PRINCIPLES  OF  EVIDENCE. 

§  1844.  One  witness  sufficient  to  prove  a  fact. 

§  1845.  Testimony  confined  to  personal  knowledge. 

§  184G.  Testimony   to   be   in   presence   of  persons  affected. 

§  1847.  Witness   presumed   to   speak   tlie   trutli. 

S  1848.  One  person   not  affected  by  acts  of  another. 

S  1849.  Declarations   of    predecessor   in   title    evidence. 

§  ISno.  Declarations   which   are  a  part  of  the  transaction. 

§  1851.  Evidence   relating   to   third   person. 

§  1852.  Declaration  of  decedent  evidence  of  pedigree. 

§  1853.  Declaration  of  decedent  evidence  against  his  successor 
in   interest. 

§  1854.  When  part  of  a  transaction  proved,  the  whole  is  ad- 
missible. 

§1855.  Contents  of  writing,  how  proved. 

§  1855a.  Public  record  or  document,  proof  of  contents  of  lost. 

§  1856.  An   agreement  reduced  to   writing  deemed   the   whole. 

§  1857.  Construction  of  language  relates  to  place  where  used. 

§  1858.  Construction   of  statutes  and  instruments,   general   rule. 

§  1859.  The  intention    of  the  legislature  or  parties. 

§  1860.  The    circumstances   to   be   considered. 

§  1861.  Terms  to  be  construed  in  their  general  acceptation. 

§  1862.  Written    words   control   those   printed   In   a  blank   form. 

§  1863.  Persons  skilled  may   testify   to  decipher  characters. 

§  1864.  Of   two    constructions,    which    preferred. 

§  1865.  A  written  instrument  construed  as  understood  by  par- 
ties. 

§  186C.  Construction   in  favor  of  natural   right  preferred. 

§  1867.  Material  allegations  only  to  be  proved. 

§  1868.  Evidence   confined    to   material   allegations. 

§  1869.  Affirmative  only  to  be  proved. 

§  1870.  Pacts  which   may   he  proved   on    trial. 

§  1844.     ONE  WITNESS  SUFFICIENT  TO  PROVE  A  FACT. 

The  direct  evidence  of  one  witness  who  is  entitled  to  full 
credit  is  sufficient  proof  of  an.v  fact,  except  perjur.v  and 
treason. 

History:    Enacted   March    11,    1872. 

See   Kerr's   Cyc.    C.   C.   P.   for    2    pars,    annotation. 
62    C.    303,    310    (cited);    125    C.    32,    37,    57    P.    681     (ritod);    149 
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C.  151,  161,  86  P.  178  (applied  to  plaintiff  in  action  for  per- 
sonal injuries);  7  C.  A.  330,  364,  94  P.  407  (erroneously  citerl 
for    §  1847). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1823, 
apte. 

Witness — Definition. — See  Kerr's  Cyc.  C.  C.  P.  §  1178  and  note; 
also    8   W.   &   P.    7511-7513. 

Same — Competency.- — See  Kerr's  Cyc.  C.  C.  P.  §§  1879  et  seri. 
and   notes. 

Same — Number  required — To  prove  lost  or  destroyed  will. — 
See  Kerr's  Cyc.  C.  C.  P.   §  1339  and  note. 

Same — Same — To  prove  perjury  or  treason. — See  Kerr's  Cyc 
C.  C.  P.  §  1968  and  note. 

§  1845.  TESTIMONY  CONFINED  TO  PERSONAL  KNOWL- 
EDGE.  A  witness  can  testify  of  those  facts  only  wliich  he 
knows  of  his  own  knowledge;  that  is,  which  are  derived  from 
his  own  perceptions,  except  in  those  few  express  cases  in 
which  his  opinions  or  inferences,  or  tlie  declarations  of  others, 
are  admissible. 

History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C  P.  for  4  pars,  annotation. 

85  C.  580,  584,  24  P.  780,  781  (cited);  65  P.  318  (applied  in 
action  for  breach  of  promise  of  marriage):  142  C.  105,  111,  75 
P.  676  (cited);  145  C.  144,  152,  78  P.  540  (construed  and  ap- 
plied); 149  C.  704,  708,  87  P.  376  (applied);  1  C.  A.  374,  379,  82  P. 
223    (cited   with   other   sections). 

As  to  admissions,  declarations,  etc.,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1848,    1870    and    notes. 

As  to  belief,  motive,  or  intent,  testimony  relating  to,  see  21 
A.   S.    314-319. 

As  to  declarations,  inferences,  opinions,  see  Kerr's  Cyc.  C.  C. 
P.    §  1870    and    note. 

As  to  declarations  of  deceased  persons,  see  Kerr's  Cyc.  C.  C. 
P.    §§  1852,    1853    and    notes. 

As  to  declarations  relating  to  title,  see  Kerr's  Cyc.  C.  C. 
P.    §  1849   and   note. 

As  to  inferences,  declarations,  opinions,  see  Kerr's  Cyc.  C.  C. 
P.    §  1870   and    note. 

As  to  many  niiscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

As  to  res  gestae,  see  Kerr's  Cyc.  C.  C.  P.   §  1850  and  note. 

§  1846.  TESTIMONY  TO  BE  IN  PRESENCE  OF  PERSONS 

AFFECTED.     A  witness  can  be  heard  only  upon  oath  or  affir- 
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mation,  and  upon  a  trial  he  can  be  heard  only  in  the  presence 
and  subject  to  the  examination  of  all  the  parties,  if  they 
choose  to  attend  and  examine. 

History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.   C.   C.   P.   for   2   pars,   annotation. 

87  C.  109,  113,  23  P.  371,  372,  25  P.  2.56  (applied):  1  C.  A.  374, 
379,  82  P.   223    (cited  with   other  sections). 

As  to  administering'  of  oath  or  affirmation,  scf  Kerr's  C'yc. 
C.   C.   P.    §§  2093-2097    and    notes. 

As  to  examination  of  witnesses,  see  Korr's  Cyc.  C.  C.  P. 
§§  2042-2054  and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1847.     WITNESS   I'KESU3II-I)  TO  SPEAK  THE  TUrTH. 

A  witness  is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  he  testifies, 
by  the  character  of  his  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty,  or  integrity,  or  his  motives,  or 
by  contradictory  evidence;  and  the  jury  are  the  exclusive 
judges  of  his  credibility. 

History:    Enacted  March   11,   187  2. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

50  C.  233,  235  (construed  with  §§1879,  2051  post);  60  C.  412, 
413  (construed);  65  C.  548,  551,  4  P.  557,  559  (cited);  86  C.  31, 
35,  24  P.  802  (cited);  106  C.  89,  93,  39  P.  207  (cited);  111  C. 
144,  149,  (erroneously  cited  as  §  1887,  construed),  43  P.  520. 
521  (correct  citation);  119  C.  166,  171  (erroneously  cited  as 
§1187).  51  P.  553,  555  (correct  citation);  121  C.  668,  669.  54  P. 
146  (cited);  123  C.  403.  409,  56  P.  44,  45  (cited);  130  C.  1,  lo. 
62  P.  297  (applied);  134  C.  531,  540,  66  P.  794  (applied):  137 
C.  222,  223  (erroneously  cited  as  §1897),  69  P.  1041  (correct 
citation);  141  C.  610,  612,  75  P.  164  (construed  with  §2061  post); 
143  C.  116,  127,  76  P.  884  (applied);  143  C.  636,  640,  77  P.  666 
(construed);  149  C.  151,  161,  86  P.  178  (credibility  of  witnesses, 
who  to  judge);  153  C.  1,  9,  94  P.  94,  95,  97  (cited);  4  C.  A.  460, 
466,  88  P.  587  (court,  in  its  instructions,  is  not  limited  to  cir- 
cumstances enumerated  in  this  section);  5  C.  A.  45,  47,  89  P. 
853  (wliat  question  is  admissible  to  show  motive);  7  C.  A.  330. 
364,   94   P.    407,   417    (applied,   but   erroneously    cited   as    §  1844). 

As  to  credibility  of  witness — Jury  exclusive  judges,  see  Kerr's 
Cyc.  C.  C.  P.  §  2061  and  note. 

As  to  credibility  of  witnesses  in  criminal  actions  and  instruc- 
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tions  of  th«  court  in  relation  tliereto,  .see  111  C.  144,  149,  43  P. 
520. 

As  to  evidence  of  good  character,  s(>e  Kerr's  Cyc.  C.  C.  P. 
§  2053   and   note. 

Same — Contradictory  evidence. — See  Kerr's  Cyc.  C.  C.  P. 
§§  2049,   2051  and  notes. 

Same- — Impeaching-  credit. — See  Kerr's  Cyc.  C.  C.  P.  H  2049, 
2051,   2052   and  notes. 

Same — Manner  of  testifying-. — See  Kerr's  Cyc.  C.  C.  P.  §  2061 
subd.    2  and   note. 

As  to  impeacliing  -v^'itness,  in  general,  see  Kerr's  Cyc.  C.  C. 
P.    §§  1879,    2051,    2052,    2061   and   notes. 

As  to  impeachment  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §  2052 
and  note. 

As  to  jury  sole  judges  of  effect  and  value  of  evidence,  see 
Kerr's  Cyc.  C.   C.  P.   §  2061  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  presumptions  repelled — Character  of  testimony,  see 
Kerr's   Cyc.   C.   C.   P.    §  2061   subd.    3   and  note. 

As  to  value  of  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  2061  and 
note. 

§  1848.  ONE  PERSON  NOT  AFFECTED  BY  ACTS  OF  AN- 
OTHEB.  The  right  of  a  party  cannot  be  prejudiced  by  the 
declaration,  act,  or  omission  of  another,  except  by  virtue  of  a 
particular  relation  between  them;  therefore,  proceedings 
against  one  cannot  affect  another. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  380;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act  held  unconstitutional, 
see   history,    §  5    ante. 

See  Kerr's  Cyc.  C.   C.   P.   for  4   pars,   annotation. 

146  C.  525,  529,  80  P.  707  (construed) ;  1  C.  A.  374,  379.  82 
P.  223  (cited  -with  other  sections);  5  C.  A.  205,  208,  89  P.  997 
(construed — proof    of    conspiracy    to   commit   crime). 

As  to  admissions  and  declarations,  in  general,  see  30  A.  D. 
544-549. 

As  to  declarations — Of  agent,  partner,  etc..  see  Kerr's  Cyc. 
C.    C.   P.    §  1870    subd.    5   and   note. 

Same — Of  another,  when  admissible. — See  Kerr's  Cyc.  C.  C. 
P.    §§  1849-1853    and    notes. 

Same — Of  decedents. — See  Kerr's  Cyc.  C.  C.  P.  §  1870  and 
note. 

As  to  entries  in  books,  see  Kerr's  Cyc.  C.  C.  P.  S  1946  and 
note. 
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As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

§  1849.  DECLARATIONS  OF  PREDECESSOR  IN  TITLE 
EVIDENCE.  Where,  however,  one  derives  title  to  real  prop- 
erty' from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property,  Is 
evidence  against  the  former. 

History:    Enacted   March    11,    1872. 

S(  o  Kerr's  Cyc.  C.  C.  P.  for  25  pars,  annotation. 

50  C.  478,  479,  480  (construed);  52  C.  348,  349  (cited);  60  C. 
497,  503,  510  (construed);  63  C.  12,  16  (applied);  (C.  .June  20, 
1885),  7  P.  431  (applied);  70  C.  296,  313,  315,  318,  11  P.  820,  827, 
828,  829  (construed);  79  C.  411,  413,  21  P.  842  (cited);  lOG  C. 
381,  384,  39  P.  778  (cited  with  other  sections):  93  C.  92,  96,  2,S 
P.  849,  851  (cited);  106  C.  381,  384,  39  P.  778  (applied  in  action 
to  quiet  title);  109  C.  662,  670,  42  P.  303  (applied);  120  C.  123, 
126,  52  P.  159  (construed  as  not  applying);  121  C.  47,  52,  53 
P.  405,  406  (cited);  121  C.  593,  594,  54  P.  86  (construed  with 
§1853  post);  145  C.  772,  774,  79  P.  542  (cited  with  other  sec- 
tions); 150  C.  258,  263,  88  P.  925  (applied  in  ejectment);  152 
C.  712,  714,  93  P.  867  (declaration  of  predecessor  in  interest, 
to  be  admissible  against  his  grantee,  must  have  been  made 
by  him  "while  holding  the  title"). 

As  to  declarations  of  former  owner  of  personal  property,  see 
42   A.   D.   80,  81. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§1850.  DECLARATIONS  >VHICH  ARE  A  PART  OF  THE 
TRANSACTION.  Where,  also,  the  declaration,  act,  or  omis- 
sion forms  part  of  a  transaction,  which  is  itself  the  fact  in 
dispute,  or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 
History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

58  C.  21,  26  (construed  and  applied);  58  C.  152,  158  (cited); 
62  C.  303,  310  (applied);  63  C.  12,  16  (what  declarations  are 
part  of  res  gestae) ;  (C.  Dec.  23,  1885),  9  P.  99,  101  (applied);  71  C. 
149,  12  P.  391  (construed);  79  C.  304,  311,  21  P.  759,  761  (cited): 
99  C.  57,  73,  33  P.  786,  791  (construed);  106  C.  381,  384,  39  P. 
778  (cited  with  §1849  ante):  124  C.  653,  659,  57  P.  578,  579, 
1008  (construed);  133  C.  131,  136,  65  P.   315    (cited);   139  C.  426,  431, 
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73  P.  153  (applied);  140  C.  452,  450,  7  1  I'.  :'•:<  (api)lic.l  with 
§1853  post);  145  C.  684,  690,  79  P.  350  (construod )  ;  145  C.  772, 
774,  79  P.  542  (declarations  in  one's  own  favor  are  inadmis- 
sible);  1  C.  A.  374,   379,   82  P.  223    (cited  with   other  sections). 

As  to  contemporaneous  expressions  and  exclamations  when 
part  of  res  gestae,  see  59  A  .R.  783;  16  A.  S.  407,  408. 

As  to  declarations  before  others,  see  Kerr's  Cyc.  C.  C.  P. 
§1870  subd.   3   and  note. 

As  to  evidence  to  explain  a  wi'lting,  see  Kerr's  Cyc.  C  C.  P. 
§  1860  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  res  gestae,  what  constitutes,  see  16  A.  S.  407,  408;  also 
59  A.  R.   783. 

§  1851.     EVIDENCE  RELATING  TO  THIRD  PERSON.    And 

where  the  question  in  dispute  between  the  parties  is  the  obli- 
gation or  duty  of  a  third  person,  whatever  would  be  the  evi- 
dence for  or  against  such  person  is  prima  facie  evidence 
between  the  parties. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  380;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act  held  unconstitutional, 
see  history,  §  5  ante. 

See  Kerr's  Cyc.   C.  C.  P.  for  3  pars,  annotation. 

76  C.  1,  5,  18  P.  115,  117  (applied);  135  C.  312,  314,  67  P.  279 
(applied);  145  C.  772,  774,  79  P.  542  (declaration  in  one's  own 
favor  are  inadmissible). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

§  1852.  DECLARATION  OF  DECEDENT  EVIDENCE  OE 
PEDIGREE.  The  declaration,  act,  or  omission  of  a  member  of 
a  family  who  is  a  decedent,  or  out  of  the  jurisdiction,  is  also 
admissible  as  evidence  of  common  reputation,  in  cases  where, 
on  questions  of  pedigree,  such  reputation  is  admissible. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act 
held   unconstitutional,    see   history,    §  5   ante. 

See  Kerr's  Cyc.  C.   C.  P.  for  3  pars,  annotation. 

36  P.  1030  (cited);  124  C.  653,  661,  57  P.  578,  579.  lOOS 
(applied):  128  C.  552,  554,  61  P.  670  (cited);  135  C.  385.  386.  388,  67 
P.    321     (applied);    140    C.    452,    459,    74    P.    35     (construed    and 
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applied);  145  C.  772,  774,  79  P.  542  (declaration  in  one's  own 
favor  are  inadmissible). 

As  to  common  reputation  on  questions  of  pedigree,  see  Kerr's 
Cyc.  C.  C.   P.  §  1870  subd.   11   and  note. 

As  to  declarations  of  decedent,  see  Kerr's  Cyc.  C.  C.  P.  §  ISTd 
subd.    4   and    note. 

As  to  declarations  relating  to  illegitmacy,  when  admissible, 
see   72  A.   D.   649-654. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1853.  DECLARATION  i>V  DECEDENT  EVIDENCE 
AGAINST  HIS  SUCCESSOR  IN  INTEREST.  The  declaration, 
act,  or  omission  of  a  decedent,  having  sufficient  knowledge  of 
the  subject,  against  his  pecuniary  interest,  is  also  admissible 
as  evidence  to  that  extent  against  his  successor  in  interest. 
History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11   pars,  annotation. 

121  C.  593,  594,  54  P.  86  (cited  with  §1849  ante);  126  C.  135. 
146,  77 'A.  S.  158,  58  P.  442  (applied);  40  P.  954  (construed  as 
not  applying);  136  C.  421,  424,  69  P.  28  (applied);  140  C.  452. 
456,  74  P.  35  (applied);  141  C.  56,  60,  74  P.  433  (applied):  1-15 
C.  772,  774,  79  P.  542  (cited  with  other  sections);  1  C.  A.  Ill, 
112,   81  P.   666   (construed  and  applied). 

As  to  decedent's  declaration  against  interest,  see  Kerr's  Cyi-. 
C.   C.   P.   §  1870   subd.    4   and   note. 

As  to  entries  and  ether  writings,  see  Kerr's  Cyi'.  C.  C.  1'. 
§  1946   and   note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1S23, 
ante. 

S  1854.  WHEN  TART  OF  A  TRANSACTION  PROVED,  THE 
WHOLE  IS  AD.MISSIIJLE.  When  part  of  an  act,  declaration, 
conversation,  or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the  other; 
when  a  letter  is  read,  the  answer  may  be  given;  and  when  a 
detached  act,  declaration,  conversation,  or  writing  is  given  in 
evidence,  any  other  act,  declaration,  conversation,  or  writing, 
which  is  necessary  to  make  it  understood,  may  also  be  given 
in  evidence. 

HlHtory:    Enacted   March    11,    1872. 

See   Kerr's   Cyc.   C.    C.    P.    for   13   pars,   anniitation. 
68  C.    12,   13,    14,   8   P.   525    (applied);    110   C.    414,   418,    42    V.    909 
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(cited);  118  C.  131,  135,  50  P.  269  (applied);  (C.  Juno  27,  1898), 
53  P.  693  (applied);  135  C.  80,  82,  66  P.  974  (applied);  145  C. 
210,  214,  78  P.  641  (construed  and  applied);  5  C.  A.  344,  361, 
90   P.   365    (applied   to   letters). 

As  to  cross-examination  of  witnesses,  see  Kerr's  Cyc.  G.  C. 
P.    §  2048    and    note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  part  of  conversation  entitling  to  whole  conversation, 
see  82   A.   D.   342-345. 

As  to  witness,  when  allowed  to  refresh  his  memory  hy  writ- 
ing,  see  Kerr's  Cyc.  C.  C.   P.  §  2047  and  note. 

§  1855.  COIVTENTS  OF  WBITING,  HOW  PROVED.  There 
can  be  no  evidence  of  the  contents  of  a  writing,  other  than  tlie 
writing  itself,  except  in  the  following  cases: 

1.  Wlieu  the  original  has  been  lost  or  destroyed;  in  which 
case  proof  of  the  loss  or  destruction  must  first  be  made. 

2.  When  tlie  original  is  in  the  possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  after 
reasonable  notice. 

3.  Wlieu  the  original  is  a  record  or  other  document  in  the 
custody  of  a  public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other 
documents,  which  cannot  be  examined  in  court  without  great 
loss  of  time,  and  the  evidence  sought  from  them  is  only  the 
general  result  of  the  whole. 

In  the  cases  mentioned  in  subdiyisions  three  and  four,  a 
copy  of  the  original,  or  of  the  record,  must  be  produced;  in 
those  mentioned  in  subdivision  one  and  two,  either  a  copy  or 
oral  evidence  of  the  contents. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  447  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  380; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,   p.   240,   act  held  unconstitutional,   see  history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  14   pars,   annotation. 

51  C.  198,  201  (applied);  52  C.  171,  186  (construed  with  §§  ISSS. 
1904,  1919  post);  59  C.  502,  506  (applied  and  cited  in  connection 
with  §1938  post);  65  C.  372,  373,  4  P.  235  (applied);  69  C.  479. 
495,  11  P.  3,  10   (applied);  70  C.  14,  16,   11  P.  500,   501   (construed 
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■with  other  sections);  89  C.  617,  621,  622,  26  P.  IIOI,  1102  (ap- 
plied with  §1870  post);  113  C.  294,  299,  45  P.  536  (applifd  in 
connection  with  §1937  post);  122  C.  486,  497,  55  P.  581,  582 
(cited);  124  C.  442,  446,  57  P.  457  (applied);  137  C.  174,  176,  69 
P.  985,  986  (applied);  70  P.  1061,  1062  (not  necessary  to  produce 
record  to  prove  character  and  value  of  services  rendered  in 
action  by  attorney);  142  C.  182,  189,  75  P.  787  (applied);  7  C. 
A.  55,  66,  93  P.  391,  395  (contents  of  lost  instrument,  how 
proved — distinction  between  loss  and  destruction — what  "loss"' 
means). 

As  to  books  and  papers,  production  of  in  evidence,  see  41 
A.  S.  388. 

As  to  certified  copies  of  records,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1919    et   seq.    and   notes. 

As  to  contents  of  writings,  see  Kerr's  Cyc.  C.  C.  P.  S§  1937, 
1969  and  notes. 

As  to  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  §§  2009  et  soq.  and 
notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  original  possession  of  opponent,  and  notice  to  produce, 
see  Kerr's  Cyc.  C.  C.  P.  §§  1938,   1939  and   notes. 

As  to  photographic  copies  as  evidence,  see  26  A.  R.  319-321; 
also  note  §  1823,  ante. 

As  to  public  record  of  private  writings,  when  admi.ssi)>le,  see 
Kerr's  Cyc.  C.  C.   P.   §  1919  and  note. 

As  to  public  writings,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1892-1926    and    notes. 

As  to  writing  in  custody  of  adverse  party,  see  Kerr's  Cyc. 
C.  C.   P.   §  1938  and  note. 


§185oa.  PLBLIC  KEC'OKI)  OK  DOtUMEiNT,  I'KOOF  OF 
CONTENTS  OF  LOST.  When  it  is  desired  to  prove  the  con- 
tents of  any  public  record  or  document  lost  or  destroyed  by 
conflagration  or  other  public  calamity  and  after  proof  of  such 
loss  or  destruction,  there  is  offered  in  proof  of  such  contents, 
any  abstract  of  title  issued  and  certified  to  as  correct  by  any 
person,  firm  or  corporation  engaged  in  the  business  of  pre- 
paring and  making  abstracts  of  title  issued  and  certified  to  as 
correct  by  any  such  person,  firm  or  corporation,  the  same  may 
be  admitted  in  evidence  on  proof  that  the  same  was  prepared 
and  made  in  the  ordinary  course  of  business  prior  to  such  loss 
or  destruction,  and  without  further  proof  by  the  person  who 
actually  made   the  copies,  extracts,   notes  or  memoranda  of 
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records,  constituting  such  abstract  of  title  that  they  were  cor- 
rectly taken  from  the  original  record  or  document; 

[>Vheu  used  as  evidence]  provided,  nevertheless,  that  when- 
ever and  as  soon  as  said  action  is  set  for  trial  any  party  so 
desiring  to  use  said  evidence  shall  notify  all  other  parties  to 
the  action  who  have  appeared  therein,  of  his  intention  to  use 
the  same  at  the  trial  of  said  action,  and  shall  give  all  such 
other  parties  a  reasonable  opportunity  to  inspect  the  same  and 
to  take  copies  thereof. 

History:  Enacted  June  16,  1906,  Stats,  and  Amdts.  1906,  p.  70. 
la  effect   immediately. 

§  1856.  AN  AGREEMENT'  REDUCED  TO  WRITING 
DEEMED  THE  WHOLE.  When  the  terms  of  an  agreement 
have  been  reduced  to  writing  by  the  parties,  it  is  to  be  con- 
sidered as  containing  all  those  terms,  and  therefore  there  can 
be  between  the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in  the  following  cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in 
issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of  the  cir- 
cumstances under  which  the  agreement  was  made  or  to  which 
it  relates,  as  defined  in  section  eighteen  hundred  and  sixty,  or 
to  explain  an  extrinsic  ambiguity,  or  to  establish  illegality  or 
fraud.  The  term  agreement  includes  deeds  and  wills,  as  well 
as  contracts  between  parties. 

Histor?-:     Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  36  pars,  annotation. 

48  C.  97,  99  (applied);  89  C.  617,  621,  622,  26  P.  1101,  1102 
(applied);  95  C.  568,  570,  30  P.  773  (construed  as  not  applying-); 
30  P.  841,  842  (applied):  31  P.  367,  ?69  (what  evidence,  if  admis- 
sible, would  virtually  abrogate  rule  in  regard  to  interpretation 
of  written  instruments):  97  C.  384.  387,  32  P.  454,  455  (cited 
with  §1647  ante  and  §§1857-1860  post):  36  P.  121  (applied):  104 
C.  106,  109,  111,  118,  121,  37  P.  876  (applied);  33  P.  1114  (applied); 
42  P.  421  (construed  as  not  applying);  112  C.  46,  51,  44  P.  354. 
355  (construed  with  other  sections):  117  C.  204,  211,  48  P.  1083 
(cited);   121   C.  515,  520,  53  P.   1119    (applied);   122  C.  195,   199,   54 
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P.  732,  733  (construed);  124  C.  442,  446,  57  P.  457  (applied): 
129  C.  367,  375,  62  P.  39  (applied);  135  C.  28,  29,  66  P.  961  (con- 
strued): 137  C.  71,  75,  69  P.  844  (cited  with  Civ.  Code  §§1640, 
3399,  3402);  137  C.  95,  97,  100,  69  P.  836,  1013  (cited  with  S  1S60 
post  and  Civ.  Code  §1647);  141  C.  221,  228,  74  P.  754  (ciled): 
144  C.  681,  691,  78  P.  270  (applied);  146  C.  690,  694,  81  P.  25 
(cited  with  other  sections);  147  C.  313,  318,  325,  327,  81  P.  964 
(applied);  150  C.  650,  654,  89  P.  600  (quoted  in  part — section 
declares  a  rule  of  law — exception  to  rule);  3  C.  A.  115,  120. 
84  P.  435  (written  contract  cannot  be  varied  by  parol);  5  C.  A. 
525,  531,  90  P.  948  (what  construction  of  §1860  would  )>ring-  it 
into  direct  conflict  with  this  section). 

As  to  admissibility  of  parol  evidence  in  constrviing  cund-acts, 
see   21   A.   R.   122;   5  A.   S.   241. 

As  to  alterations  and  erasures,  see  Kerr'.s  Cyc.  C.  C.  P.  §  1982 
and   note. 

As  to  conclusiveness  of  recitals  in  documents,  see  Kerr's  Cyc. 
C.    C.   P.    §  1962    subd.    2   and    note. 

As  to  consideration,  see  Kerr's  Cyc.  C.  C.  P.  §  1962  sulxl.  2 
and    note. 

As  to  consideration,  recital  of  in  written  instrument  not 
conclusive,   see   Kerr's   Cyc.   C.   C.   P.    §  1962   and   note. 

As  to  many  miscellaneous  mattei's  of  evidence,  see  note  §  1823, 
ante. 

As  to  parol  evidence — To  correct  mistakes  or  Imperfec'tions, 
see  Kerr's  Cyc.  C.  C.  §  1640  and  note. 

Same— To  establish  fraud. — See  Kerr's  Cyc.  C.  C.  §  1640  and 
note. 

Same — To  revise  and  reform  contract  for  fraud  or  mistake. — 
See   Kerr's  Cyc.   C.  C.   §§  3399-3402  and   notes. 

Same — To  show  surrounding  circumstances. — See  Kerr's  C.vc. 
C.  C.  P.   §  1860  and  note. 

Same — To  vary  or  contradict  written  instrument. — See  Ki-i-r's 
Cyc.  C.  C.   §  1639  and  note. 

As  to  parol  evidence  in  general  not  admissible  to  vary  writ- 
ing, see  1  A.  D.  81-83;  3  A.  D.  306,  307;  9  A.  D.  381-385;  15  A.  1). 
47,  48;  24  A.  D.  413-417;  40  A.  D.  109,  111;  45  A.  D.  242,  243: 
57  A.  D.   665-667;   5  A.  R.  241;   39  A.  R.   116-119;  7  A.  S.   366,   367: 

11  A.  S.  393;  15  A.  S.  287,  714;  21  A.  S.  122;  56  A.  S.  659-672. 

As  to  usages  and  customs,  see  Kerr's  Cyc.  C.  C.  P.  §  1870  subd. 

12  and  note. 

As  to  usage,  custom,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  ISTU  sulid. 
12   and   note. 

As  to  wills,  parol  evidence   to  explain,   see   46   A.   R.    72-78. 

As  to  writing  superseding  all  uthiT  understandings  or  agree- 
ments between  parties  on  tlie  sulijcct  of  conti-acl,  see  Kerr's 
Cyc.   C.   C.    §  1625   and   note. 

As  to  writing  superseding  oral  negotiations,  sim'  Kimt's  Cyc. 
C.  C.  §  1625  and   note. 
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§1857.  COKSTRUCTION  OF  LANGUAGE  RELATES  TO 
PLACE  WHERE  USED.  The  language  of  a  writing  is  to  be 
interpreted  according  to  the  meaning  it  boars  in  the  place  of 
its  execution,  unless  the  parties  have  reference  to  a  different 
place. 

History:    Enacted   March    11,    1872. 

97  C.  384,  387,  32  P.  454,  455  (language  of  written  contract 
may    be   explained). 

A.S  to  construction  of  language  of  written  instruments  in 
general,  see  Kerr's  Cyc.  C.  C.  P.   §  1859  and  note. 

As  to  interpretation  of  contract  lex  loci,  see  Kerr's  Cyc.  C. 
C.    §  1646   and    note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823. 
ante. 

§  1858.  CONSTRUCTION  OF  STATUTES  AND  INSTRU- 
MENTS, GENERAL  RULE.  In  the  construction  of  a  statute  or 
instrument,  the  office  of  the  judge  is  simply  to  ascertain  and 
declare  what  is  in  terms  or  in  substance  contained  therein, 
not  to  insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provisions  or  partic- 
ulars, such  a  construction  is,  if  possible,  to  be  adopted  as  will 
give  effect  to  all. 

History:     Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

65  C.  456,  464,  4  P.  435  (cited);  74  C.  60,  67,  15  P.  371,  373  (cited 
with  other  sections);  97  C.  384,  387,  32  P.  454,  455  (language  of 
written  contract  may  be  explained);  107  C.  348,  354,  40  P.  534 
(applied);  108  C.  627,  655,  49  A.  S.  97,  41  P.  772  (applied);  110 
C.  387,  396,  42  P.  815,  30  L.  460  (applied);  146  C.  690,  696,  81 
P.  25   (construed). 

As  to  construction — Generally,  see  Kerr's  Cyc.  C.  C.  P.  §1859 
and  note. 

Same — Giving  effect  to  all. — See  Kerr's  Cyc.  C.  C.  §  1641  and 
note. 

Same — Interpretation  which  gives  effect  preferred. — See 
Kerr's  Cyc.   C.   C.   §  3541   and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,    ante. 

§  1859.  THE  INTENTION  OF  THE  LEGISLATURE  OR 
PARTIES.  In  the  construction  of  a  statute  the  intention  of 
the  legislature,  and  in  the  construction  of  the  instrument  the 
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intention  of  tlie  parties,  is  to  be  pursued  if  possible;  and  when 
a  general  and  particular  provision  are  inconsistent,  the  latter 
is  paramount  to  the  former.     So  a  particular  intent  will  con- 
trol a  general  one  that  is  inconsistent  with  it. 
History:     Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

68  C.  485,  489,  9  P.  663,  665  (cited);  74  C.  60,  67,  15  P.  371. 
373  (cited);  32  P.  245,  246  (qualifies  §  1649  C.  C.  and  §  1864  C.  C. 
P. — moaning  of  authority  to  ascertain  intention  of  parties  by 
introduction  of  parol  evidence);  97  C.  384,  387,  32  P.  454,  455 
(language  of  written  contract  may  be  explained). 

As  to  construction  of  this  code,  see  Kerr's  Cyc.  C.  C.  P.  §  4 
and   note. 

AS  to  enactment  of  statutes,  evidence  relating  to,  see  51  A.  I) 
616-623;    85   A.    D.    356-364. 

As   to    estoppel,   see    Kerr's   Cyc.    C.    C.    P.    §  1962   and    note. 

As  to  language  of  statutes,  construction  of,  si'C  4  8  A.  D. 
565-574. 

As  to  many  miscellancoiis  matters  of  evidence,  see  note 
§  1823,   ante.  ■   - 

As  to  rule  of  construction  at  common  law  altered  by  code 
see  Kerr's  Cyc.  C.  C.  P.  §  4  and  note. 

As  to  statutes  in  derogation  of  common  law,  see  Kerr's  Cyc 
C.  C.  P.  §  4  and  note  pars.   23,   24. 

As  to  statutes  not  retroactive  unless  expressly  so  declared, 
see  Kerr's   Cyc.   C.   C.    P.    §  3   and  note. 

As  to  terms  of  an  agreement,  reduced  to  writing,  effect  of. 
etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1856  and  note. 

As  to  usage,  see  Kerr's  Cyc.  C.  C.  P.  §  1870  subd.   12  and  note. 

As  to  words  giving  joint  authority,  see  Kerr's  Cyc.  C.  <'.  1'. 
§  15    and    note. 

S  1860.    THE  CIRCUMSTANCES  TO  BE  CONSIDEKEI).  For 

the  proper  construction  of  an  instrument,  the  circumstances 
under  which  it  was  made,  including  the  situation  of  the  sub- 
ject of  the  instrument,  and  of  the  parties  to  it,  may  also  be 
shown,  so  that  the  judge  be  placed  in  the  position  of  those 
whose  language  he  is  to  interpret. 

History:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

20  P.  553  (applied):  88  C.  543,  553,  26  P.  515,  518  (cited):  97 
C.  384,  387,  32  P.  454,  455  (cited  with  §  1647  ante  and  8§  1856- 
1859  post — language  of  written  contract  may  be  explained): 
107   C.    587,    600,    40    P.    810,    811     (construed);    109    C.    221,    226.    41 
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P.  876  (applied);  128  C.  181,  186,  60  P.  677  (construed  as  not 
applying):  137  C.  95,  97,  100,  69  P.  836,  1013  (cited  with  §1856 
ante  and  C.  C.  §1647):  141  C.  441,  452,  66  P.  858.  75  P.  48 
(applied);  147  C.  457,  462,  82  P.  68  (applied):  149  C.  269,  273. 
86  P.  509,  691  (applied);  1  C.  A.  159,  162,  81  P.  1015  (construed 
and  applied);  1  C.  A.  752,  759,  82  P.  1056  (cited  with  §  1870  post 
and  §1647  C.  C.) ;  5  C.  A.  525,  531,  90  P.  948  (limits  as  tu  appli- 
cability). 

As  to  descriptive  part  of  conveyance,  see  Kerr's  Cyc.  C.  C. 
P.    §  2077   and   note. 

As  to  naany  miscellaneous  matters  of  evidence,  see  note 
§  1823;  ante. 

As  to  showing  surrounding  circumstances,  see  Kerr's  Oyc. 
C.   C.    §  1647   and    note. 

As  to  usage,  see  Kerr's  Cyc.  C.  C.  P.  §  1870  subd.  12  and  note. 

As  to  wills,  extrinsic  evidence  to  explain,  see  46  A.  R.  72-78; 
50   A.   S.    279-294. 

§  1861.  TERMS  TO  BE  CONSTRUED  IN  THEIR  GENERAL 
ACCEPTATION.  The  terms  of  a  writing  are  presumed  to  have 
been  used  in  their  primary  and  general  acceptation,  but  evi- 
dence is  nevertheless  admissible  that  they  have  a  local,  techni- 
cal, or  otherwise  peculiar  signification,  and  were  so  used  and 
understood  in  the  particular  instance,  in  which  case  the  agree- 
ment must  be  construed  accordingly. 

History!     Enacted   March    11,    i872. 

See  Kerr's  Cyc.  C.   C.  P.  for   7  pars,  annotation. 

74  C.  60,  67,  15  P.  371,  373  (cited);  76  C.  269,  279,  IS  P.  309, 
310,  313  (applied);  109  C.  221,  226,  41  P.  876  (construed);  120 
C.  629,  631,  52  P.  1080  (construed);  145  C.  82,  84,  78  P.  340 
(construed  with    §  13  Civ.   Code). 

As  to  language  in  general  to  be  construed  merely  to  approved 
usage,  see  Kerr's   Cyc.   C.   C.   §  13  and   note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  signification  of  terms,  see  Kerr's  Cyc.  C.  C.  P.  §  1870 
subd.  12  and  note:  also  Kerr's  Cyc.  C.  C.  §  1644  and  note. 

§1862.  WRITTEN  WORDS  CONTROL  THOSE  PRINTED 
IN  A  BLANK  FORM.  When  an  instrument  consists  partly  of 
written  words  and  partly  of  a  printed  form,  and  the  two  are 
inconsistent,  the  former  controls  the  latter. 

History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.   P.  for  2  pars,   annotation. 
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135   C.    173,    176,   177,   67   P.   768    (applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,    ante. 

§  1863.  PERSONS  SKILLED  MAY  TESTIFY  TO  DECI- 
PHER CHARACTERS.  Wheu  the  characters  in  which  an 
instrument  is  written  are  difficult  to  be  deciphered,  or  the 
language  of  the  instrument  is  not  understood  by  the  court, 
the  evidence  of  persons  skilled  in  deciphering  the  characters, 
or  who  understand  the  language,  is  admissible  to  declare  the 
characters  or  the  meaning  of  the  language. 

History:    Enacted   March    11,    1872. 

65  C.  625,  626,  4  P.  675  (erroneously  cited  for  §1829);  58  P. 
19  (cited — omitted  from  emasculated  opinion  in  125  C.  369, 
371). 

As  to  many  mi.scellaneous  matter.s  of  evidence,  see  note 
§  1823,    ante. 

§  1864.     OE  TWO  CONSTRUCTIONS,  WHICH  PREFERRED. 

When  the  terms  of  an  agreement  have  been  intended  in  a  dif- 
ferent sense  by  the  different  parties  to  it,  that  sense  is  to  pre- 
vail against  either  party  in  which  he  supposed  the  other 
understood  it,  and  when  different  constructions  of  a  provision 
are  otherwise  equally  proper,  that  is  to  be  taken  which  is 
most  favorable  to  the  i)arty  in  whose  favor  the  provision  was 
made. 

History:     Enacted   March    11,    1R72. 

See  Kerr's  Cyc.   C.   C   P.   for   G   pars,   annotation. 

109  C.  221,  226,  228.  41  P.  876  (construed);  138  C.  583,  5Sfi,  72  V. 
171  (applied  with  C.  C.  §1069);  32  P.  245,  246  (construed);  150 
C.  39,  45,  87  P.  1097  (reservation  or  exception  in  grant  is  to 
be  interpreted  in  favor  of  f?rantor);  7  C.  A.  106,  111.  93  P.  ;ioo. 
901,  903  (reservation  in  g:rant  is  to  l>e  in tei-])rtt(il  in  favor  of 
grantor). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

S  1865.     A  WRITTEN  INSTRUMENT  CONSTRUED  AS  UN- 

DERSTOOD  BY  PARTIES.  A  written  notice,  as  well  as  every 
other  writing,  is  to  be  construed  according  to  the  ordinary 
acceptation  of  its  terms.     Thus  a  notice  to  the  drawers  or 

indorsers  of  a  bill  of  exchange  or  promissory  note,  that  it  has 
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been  protested  for  want  of  acceptance  or  payment,  must  be 
held  to  import  that  the  same  has  been  duly  presented  for 
acceptance  or  payment  and  the  same  refused,  and  that  the 
holder  looks  for  payment  to  the  person  tg  whom  the  notice  is 
given. 

History:    Enacted   March    11,    1872. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

As  to  notice  of  dishonor,  see  Kerr's  Cyc.  C.  C.  §  3143  and  note. 

As  to  ordinary  acceptation,  see  Kerr's  Cyc.  C.  C.  P.  §  1861  and 
note;  also  Kerr's  Cyc.  C.  C.  §  3143  and  note. 

§  1866.     CONSTRUCTION  IJf  FAVOR  OF  NATURAL  RIGHT 
PREFERRED.    When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural  right, 
and  the  other  against  it,  the  former  is  to  be  adopted. 
History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

91  C.  342,  353,  27  P.  747,  750  (cited);  96  C.  532,  578,  31  P.  915. 
923,  19  L.  40   (applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

§  1867.    MATERIAL  ALLEGATIONS  ONLY  TO  BE  PROVED. 

None  but  a  material  allegation  need  be  proved. 

History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.   C.  P.  for  2  pars,  annotation. 

137  C.  461,  462,  70  P.  292   (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  material  allegation — Definition  of,  see  Kerr's  Cyc.  C.  C. 
P.  §  463  and  note. 

Same — Not  controverted. — See  Kerr's  Cyc.  C.  C.  P.  §  462  and 
note. 

As  to  material  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1868  and 
note. 

§  1868.  EVIDENCE  CONFINED  TO  MATERIAL  ALLEGA- 
TIONS. Evidence  must  correspond  with  the  substance  of  the 
material  allegations,  and  be  relevant  to  the  question  in  dis- 
pute.    Collateral  questions  must  therefore  be  avoided.     It  is, 
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however,  within  the  discretion  of  tlie  court  to  permit  inquiry 
into  a  collateral  fact,  when   such  fact  is  directly  connected 
with  the  question   in  dispute,  and  is  essential  to  its  proper 
determination,  or  when  it  affects  the  credibility  of  a  witness. 
History  J    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

151  C.  143,  147,  90  P.  454  (evidence  must  correspond  with  alli- 
gations and  be  confined  to  point  in  issue);  4  C.  A.  411,  417,  S8 
P.  3S0  (collateral  questions  to  be  avoided — discretion  of  court 
to  permit  inquiry   into  collateral   fact). 

As  to  credibility  of  witness,  see  Kerr's  Cyi'.  C.  G.  P.  §  1847 
and  note;  post  §  1870  subd.  16  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  material  allegations,  see  Kerr's  Cyc.  C.  C.  P.  §  4fi3  and 
note. 

As  to  material  evidence,  sec  'Kerr's  Cyc.  C.  C.  P.  §1807  and 
note. 

As  to  objections  and  exceptions,  see  Kerr's  Cyc.  C.  C.  P.  SS  OIU 
et  seq.  and  notes. 

As  to  proof  of  original  writing,  in  case  of  loss  of  original, 
see  Kerr's  Cyc.  C.  C.  P.  §  1937  and  note. 

As  to  variance,  see  Kerr's  Cyc.  C.  C.  P.  §§  469-471   and  note. 

As  to  variance  between  allegations  in  pleading  and  proof. 
When  deemed  material,  see  Kerr's  Cyc.  C.  C.  P.  §§  469,  470  and 
note. 

§  1869.  AFFIRMATIVE  ()>LY  TO  BE  PROVED.  Each 
party  must  prove  his  own  affirmative  allegations.  Evidence 
need  not  be  given  in  support  of  a  negative  allegation,  except 
when  such  negative  allegation  is  an  essential  part  of  the 
statement  of  the  right  or  title  on  which  the  cause  of  action  or 
defense  is  founded,  nor  even  in  such  case  when  the  allegation 
is  a  denial  of  the  existence  of  a  document,  the  custody  of  which 
belongs  to  the  opposite  party. 

Hintory:    Enacted  March    11.   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

92  C.  296,  333,  27  A.  S.  106,  28  P.  272,  282,  67.0,  11  I..  T."..'".  (ap- 
plied); 30  P.  596  (applied);  94  C.  166,  174,  17.''),  29  P.  S61.  17  T.. 
685  (applied  with  §§1981  post):  136  C.  81.  87  (api»li.d  wilh..iit 
citing),  68  P.  487,  488  (cited  as  well  as  :ippli<-.li:  i:^6  i\  t;n;.  (ils. 
69  P.  426  (cited);  137  C.  280,  283,  70  1'.  IC!)  (coii.sirue.l  with 
§§1963,  1981  post);  140  C.  414,  421,  430,  4;!1,  439,  410,  73  P.  1070. 
Kerr's   C.    C.    P.— 87  1377 
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74  p.  441  (construed  with  §1312  ante);  14.5  C.  4.^,7,  lOO,  78  P.  9.51 
(construed). 

As  to  burden  of  proof,  see  Kerr's  Cyc.  C.  C.  P.  §§  1981  et  se(i. 
and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 


§  1870.    FACTS  WHICH  MAY  BE  PROVED  ON  TRIAL.    In 

conformity   with   the   preceding   provisions,   evidence   maj'   be 
given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence 
against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  relation 
theieto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased 
person  in  respect  to  the  relationship,  birth,  marriage,  or  death 
of  any  person  related  by  blood  or  marriage  to  such  deceased 
person;  the  act  or  declaration  of  a  deceased  person  done  or 
made  against  his  interest  in  respect  to  his  real  property;  and 
also  in  criminal  actions,  the  act  or  declaration  of  a  dying 
person,  made  under  a  sense  of  impending  death,  respecting  the 
cause  of  his  death; 

.5.  After  proof  of  a  partnership  or  agency,  the  act  or  decla- 
ration of  a  partner  or  agent  of  the  party,  within  the  scope  of 
the  partnership  or  agency,  and  during  its  existence.  The 
same  rule  applies  to  the  act  or  declaration  of  a  joint  owner, 
joint  debtor,  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a 
conspirator  against  his  co-conspirator,  and  relating  to  the 
conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  trans- 
action, as  explained  in  section  eighteen  hundred  and  fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  juris- 
diction, or  unable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand- 
writing of  a  person,  when  he  has  knowledge  of  the  person  or 
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handwriting;    his   opinion    on    a    question    of   science,   art.   or 
trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  suhscrihiufi-  Hitiu'ss  to  ii  writing',  the 
validity  of  which  is  in  dispute,  respecting  the  mental  sanity 
of  the  signer;  and  the  opinion  of  an  intimate  acquaintance 
respecting  the  mental  sanity  of  a  person,  the  reason  for  the 
opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than 
thirty  years  old,  and  in  cases  of  pedigree  and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract, 
or  instrument,  where  such  true  character  is  not  otherwise 
plain;  but  usage  is  never  admissible,  except  as  an  instrument 
of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bibles,  or 
other  family  books  or  charts;  engravings  on  rings,  family 
portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof 
is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  pre- 
sumed or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness, 
as  explained  in  section  eighteen  hundred  and  forty-seven. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  240,  act  held 
iincon.stitutional,  see  history,  §  .5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  93  pars,  annotation. 

51  C.  582,  583  (construed);  54  C.  509,  512  (applied):  55  C.  443. 
451  (applied);  56  C.  598,  599  (applied  witli  other  sections);  57 
C.  567,  568  (construed  with  S§  686,  1 102  of  Penal  Code) ;  59  C.  345. 
352  (applied);  59  C.  392,  394  (construed);  64  C.  14,  22,  27  P.  942. 
945  (construed):  66  C.  668,  672,  4  P.  1144,  6  P.  700.  846  (cited): 
67  C.  444,  446,  7  P.  906  (cited);  68  C.  572,  574,  10  P.  117.  US 
(suUd.  11  applied — residence  cannot  be  proved  how):  11  P.  133. 
134  (applied):  71  C.  351,  352,  12  P.  226  (cited  as  not  applying): 
73  C.  604,  608,  15  P.  305,  306  (applied):  77  C.  147,  149,  19  P.  269. 
270  (applied);  77  C.  494,  502,  20  P.  56,  58  (construed);  78  C.  283. 
286,  2U  P.  570,  571  (applied):  79  C.  304.  311,  21  P.  759,  761  (cited 
With  §  1850  ante);  79  C.  382,  384,  21  P.  835  (cited);  80  C.  82.  85.  22 
P.    61,62    (cited);    80   C.    253,   254,    22    P.    334,    335    (coii.striud    with 
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§§1910.  2034  post);  83  C.  240,  242,  23  P.  265,  266  (construed): 
86  C.  483,  489,  25  P.  1,  3  (litigant's  declarations  may  be  used 
against  him  tout  not  for  him);  89  C.  617,  62],  622,  26  P.  1101, 
1102  (applied  with  §1856  ante);  91  C.  48,  59,  27  P.  590,  592 
(construed);  92  C.  564,  565,  28  P.  603  (construed):  94  C.  406, 
414,  29  P.  1101,  1103  (construed);  94  C.  595,  599,  30  P.  7  (con- 
strued); 95  C.  279,  296,  30  P.  529,  533  (construed);  98  C.  ]27,  131. 
32  P.  880,  882  (construed  as  not  applicable  to  criminal  cases): 
99  C.  363,  372,  33  P.  916,  919  (cited);  100  C.  578,  583,  35  P.  317 
(construed);  101  C.  338,  345,  35  P.  856,  36  P.  813  (applied);  102 
C.  633,  636,  637,  36  P.  930,  37  P.  231  (construed);  36  P.  1030 
(cited);  103  C.  404,  406,  37  P.  385  (construed);  106  C.  343.  349, 
351,  39  P.  624  (applied);  107  C.  154,  159,  40  P.  105  (construed); 
115  C.  255,  257,  46  P.  1073  (construed);  118  C.  516,  519,  50  P.  654 
(construed  and  applied);  120  C.  7,  14,  52  P.  112  (cited);  123  C. 
403,  408,  56  P.  44,  46  (construed);  124  C.  442,  446,  57  P.  457 
(subd.  14  applied);  125  C.  544,  546,  58  P.  160  (applied);  127  C. 
595,  596,  60  P.  161  (construed);  128  C.  552,  554,  61  P.  670  (cited): 
130  C.  245,  255,  62  P.  466,  600  (applied);  132  C.  261,  263.  64  P. 
259  (applied);  133  C.  475,  478,  65  P.  976  (cited);  134  C.  9,  12,  66  P. 
5  (applied);  134  C.  202,  204,  66  P.  212  (applied);  134  C.  313,  314, 
66  P.  308  (applied);  135  C.  385,  387,  388,  67  P.  321  (construed 
with  §1852);  136  C.  178,  181,  68  P.  598  (applied);  136  C.  306,  307. 
68  P.  827  (applied);  137  C.  298,  303,  70  P.  91  (construed):  71  P. 
697,  700  (subd.  12 — usage  is  never  admissible  except  as  an 
instrument  of  interpretation);  139  C.  118,  123,  72  P.  834  (con- 
strued with  §1960);  140  C.  591,  597,  74  P.  159  (applied);  140  C. 
624,  630,  74  P.  162,  165  (construed  with  C.  C.  §2295);  141  C.  592. 
595,  596,  75  P.  177  (construed  as  not  applying);  141  C.  728,  735, 
75  P.  310  (applied);  142  C.  354,  361,  75  P.  1093  (construed):  143 
G.  394,  398,  77  P.  177  (construed);  143  C.  580,  583,  77  P.  461 
(construed  and  applied);  145  C.  228,  234,  78  P.  645  (subd.  2 
construed);  147  C.  166,  169,  81  P.  402  (subd.  8  applied);  149  C. 
227,  236,  86  P.  695,  699,  9  A.  C.  800  (construed  and  applied);  149 
C.  667,  672,  87  P.  276  (applied — issue  of  grantor's  soundness  of 
mind);  149  C.  704,  708,  87  P.  376,  378  (subd.  10  cited);  150  C. 
606,  609,  89  P.  434  (applied — issue  of  grantor's  mental  condition 
at  time  deed  was  made);  151  C.  200,  207,  90  P.  549  (subd.  10 — ■ 
"intimate  acquaintance"  may  give  opinion  as  to  sanity  of 
another);  151  C.  411,  413,  90  P.  929  (subd.  10 — opinion  of 
"intimate  acquaintance"  as  to  sanity);  1  C.  A.  8,  11,  81  P.  716 
(subd.  3  cited  with  §1881);  1  C.  A.  374,  379,  82  P.  223  (cited 
with  other  sections);  1  C.  A.  752,  759,  82  P.  1056  (subd.  12 
cited);  2  C.  A.  24,  29,  82  P.  1122  (subd.  1  applied);  2  C.  A.  96,  98, 
83  P.  159  (subds.  1  and  2  applied);  2  C.  A.  197,  207,  84  P.  364, 
370  (subd.  2  cited);  2  C.  A.  278,  282,  83  P.  296  (subd.  3  applied): 
3  C.  A.  84,  87,  84  P.  446  (subd.  6  applied);  3  C.  A.  535,  545,  86  P. 
916,    920    (construed);    3   C.    A.    633,    642,    86    P.    985,    989    (subd.    5 
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applied);  4  C.  A.  411,  417,  88  P.  380  (subd.  15  applied):  4  C.  A. 
711,  715,  89  P.  3G2  (subd.  2 — instruments  admissible  as  an  "act. 
declaration,  or  omission  against  interest");  5  C  A.  205,  208,  209, 
S9  P.  997,  998  (subd.  6  applied — order  of  proof);  5  C.  A.  .'?19, 
327,  90  P.  463,  466  (subd.  2  applied — declaration  admissible  as 
one  ag-ainst  interest);  7  C.  A.  14,  25,  93  P.  289,  294  (subd.  10 — 
opinion  of  "intimate  acquaintance"  as  to  mental  competency  of 
another);  7  C.  A.  330,  94  P.  407,  414  (cited — conversations,  state- 
ments, opinions,  and  agreements  are  hearsay  when). 

As  to  admission  of  partner  after  dissolution,  see  10  A.  S. 
566-577. 

As  to  confessions^ — -In  general,  see  30  A.  D.  544-549;  66  A.  D. 
717,  720;  46  A.  R.  253-360;  57  A.  R.  839-842,  6  A.  S.  242-251;  41 
A.  S.  522-524. 

Same — In  divorce  suit. — See  Kerr's  Cyc.  C.  C.  P.  §  2079  and 
note. 

As  to  confession  of  adultery  in  divorce  action  not  sufficient 
to  Justify  judgment  of  divorce,  see  Kerr's  Cyc.  C.  C.  P.  §  2079 
and  note. 

As  to  construction  of  word  "party,"  see  Kerr's  Cyc.  C.  C.  P. 
§  1866  and  note  par.  2;  also  91  C.  342,  353,  27  P.  747. 

As  to  custom  and  usage,  effect  of  as  evidence,  see  50  A.  D. 
97-105;  6  A.  R.  678-682;  18  A.  R.  204-207;  9  A.  S.  513:  11  A.  S. 
632. 

As  to  declarations  of  deceased  person  with  respect  to  boutid- 
aries,  see  60  A.   R.  589-591. 

As  to  declarations  of  executor  whether  admissible  against 
estate,  see  52  A.  S.  123. 

As  to  declarations  of  injured  persons,  see  33  A.  R.  828,  829. 

As  to  declarations  of  party  in  his  favor  not  deemed  admis- 
sible, see   42  A.  D.   631-633;   93  A.  D.   279,  280. 

As  to  declarations  of  testator  to  impeach  or  invalidate  will, 
see  52  A.  D.  157-169;  62  A.  D.  80,  81;  59  A.  R.  399. 

As  to  declarations  of  testator  to  show  undue  inttuence,  see 
a  A.  D.   395. 

As  to  dying  declarations,  see  Kerr's  Cyc.  Ptii.  C.  §]S7  and 
note;  also  34  A.  R.  479-482. 

As  to  experiments,  tests,  etc.,  see  49  A.  R.  191-194. 

As  to  expert  evidence,  see  66  A.  D.  228,  246;  49  A.  R.  554,  555. 

As  ^o  expert  witness,  whether  compelled  to  give  opinion 
without  professional  fee,  see  25  A.   R.   619-625. 

As  to  figures  as  evidence,  see  75  A.  S.  468-479. 

As  to  former  trial,  ivideuce  given  upon,  see  65  A.  D.  676-679: 
91  A.  S.  195-207. 

As  to  many  iniscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  offer  to  compromise,  see  Kerr's  Cyc.  C.  C.  P.  §  2079  and 
note. 
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As  to  offer  of  compromise,  not  an  admission  that  anytliing'  is 
due,  see  Kerr's  Cyc.  C.  C.  P.  §  2078  and  note. 

As  to  opinion  evidence,  see  46  A.  D.  7.35;  59  A.  R.  17«-181:  10 
A.  S.   63,  64;   26  A.  S.   156-159. 

As  to  opinion  of  non-expert,  see  19  A.  R.  410-412. 

As  to  pliysical  examination,  power  of  court  to  enforce,  see 
49  A.  R.   726-730;   3  A.  S.   556,  557;   68  A.  S.   245-251. 

As  to  repairs,  evidence  of  to  sliow  prior  negligence,  see  57 
A.  S.  183-187;   18  A.  S.   307-310. 

As  to  sanity,   opinion   respecting,   see   6   A.   D.   59-61. 

As  to  when  declaration  of  party  against  interest  not  admis- 
sible in  evidence,  see  86  P.  916,  920. 

Res  gestae. — As  to,  see  Kerr's  Cyc.  C.  C.  P.  §  1850  and  note; 
also  36  A.  R.   829;  58  A.  R.  565-568. 
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TITLE  II. 

OF  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 

Cliapter    I.      Knowledge  of  the  Court,  §  1875. 
11.     Witnesses,    §§  1878-1884. 
III.      Writings,    §§  1887-1951. 
rV.     Material    Objects    Presented    to    the    Senses,    Other 

than   Writings,    §  1954. 
V.      Indirect     Evidence,     Influences     and     Presumptions, 
§§  1957-1963. 
VI.     Indispensable    Evidence,     §§1967-1974. 
VTL     Conclusive  or  Unanswerable  Evidence,  §  1978. 

CHAPTER  I. 

KNOWLEDGE    OF   THE    COURT. 

§  1875.     Certain   facts   of   general   notoriety   assumed   to   Ije   true. 
Specification   of   such    facts. 

§  1875.  CERTAIN  FACTS  OF  GENERAL  NOTORIETY  AS- 
SCMED  TO  BE  TRUE.     SPECIFICATION  OF  SUCH  FACTS. 

Courts  take  judicial  notice  of  the  following  facts: 

1.  The  true  signification  of  all  £ng:lisli  words  and  phrases, 
and  of  all  legal  expressions; 

2.  Whatever  is  established  hy  law; 

.3.  Pul/Iic  and  private  official  acts  of  the  loiarislative,  execu- 
tive, and  judicial  departments  of  this  state  and  of  the  Ignited 
States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United 
States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in  the 
legislative,  executive,  and  judicial  departments  of  this  state 
and  of  the  United  States; 

6.  Thv"  existence,  title,  national  tlag,  and  seal  of  every  state 
or  sovereign  recognized  by  the  executive  power  of  the  United 
States; 
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7.  The  seals  of  courts  of  adiiiiralty  and  maritime  jurisdic- 
tion, and  of  notaries  public; 

'8.  The  laws  of  nature,  the  measure  of  time,  and  tiie  geo- 
graphical divisions  and  political  history  of  the  world. 

[Resort  to  books.]  In  all  these  cases  the  court  may  re- 
sort for  its  aid  to  appropriate  books  or  documents  of  ref- 
erence. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  241, 
act   held   unconstitutional,    see  history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  41  pars,  annotation. 

52  C.  171,  188  (cited);  59  C.  52,  55  (applied):  61  C.  404  (cited): 
64  C.  87,  91,  27  P.  939,  940  (cited):  66  C.  403,  412,  5  P.  796,  903 
(applied);  69  C.  479,  495,  11  P.  3  (construed  with  other  sec- 
tions); 78  C.  258,  262,  20  P.  559,  561  (cited);  79  C.  633,  697,  22  P. 
26,  45,  131  (construed);  22  P.  673,  674  (court  may  dispense  with 
formal  proof  of  its  own  records);  22  P.  683,  689  (cited  in  dis. 
op.  of  Thornton,  J.);  86  C.  210,  211,  24  P.  996  (applied):  25  P. 
155,  157  (applied);  88  C.  103,  105,  25  P.  1109  (applied):  92  C. 
277,  280,  28  P.  270,  271  (cited);  33  P.  1117,  1118  (.iudicial  notice 
of  municipal  corporation);  99  C.  577,  579,  34  P.  237  (cited):  101 
C.  281,  283,  35  P.  862  (cited);  103  C.  325,  329,  37  P.  393  (con- 
strued); 104  C.  288,  290,  43  A.  S.  100,  38  P.  81  (applied);  105  C. 
572,  574,  38  P.  973  (applied);  108  C.  154,  158,  41  P.  283  (con- 
strued); 113  C.  247,  256,  257,  45  P.  320  -  (construed  with  §1905 
post  in  dis.  op.  of  Van  Fleet,  J.):  113  C.  618,  625,  45  P.  860 
(applied  and  construed  in  connection  with  §2102  post):  114  C. 
578,  581,  46  P.  670,  34  L.  262  (applied):  115  C.  445,  447,  47  P.  258 
(applied  and  construed):  117  C.  618,  623,  49  P.  766  (construed 
and  applied):  122  C.  517,  519,  55  P.  401  (applied);  55  P.  694 
(applied):  130  C.  1,  6,  62  P.  297  (cited);  131  C.  222,  225,  63  P. 
363  (applied);  137  C.  214,  216,  69  P.  1010  (cited);  146  C.  604,  608. 
80  P.  1031  (subd.  2  construed  and  applied);  147  C.  523,  524,  109 
A.  S.  160,  82  P.  44  (applied);  3  C.  A.  76,  77,  84  P.  445  (subd.  2 
applied — judicial  notice  of  ordinances):  3  C.  A.  188,  189.  84  P. 
778  (subd.  8  applied — judicial  notice  of  seeding  and  harvesting 
time);  3  C.  A.  597,  599,  86  P.  812  (subd.  7  applied). 

As  to  judicial  notice  in  general,  see  11  A.  D.  780-785;  13  A.  D. 
192,  193;  89  A.  D.  663-697;  49  A.  D.  201-207;  12  A.  S.  353;  82  A.  S. 
439-445;   91   A.   S.    741. 

As  to  many  miscellaneous  matters  of  evidence.  _see  note 
§  1823,  ante. 

As  to  method  of  informing  court  or  refreshing  hi.s  memory 
as  to  laws  of  nature,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1S27  and 
note. 
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CHAPTER    II. 

WITNESSES. 

§  1878.  Witnesses  defined. 

§  1879.  All   persons   capable   of   perception.s   and    communication 

may   be   witnesses. 

ii  ISSO.  Persons  wlio   cannot  testify. 

S  1881.  Persons  cannot  be  examined  in  certain   relations. 

S  1882.  Wlien   privileged  persons  must  testify.      [Repealed.] 

§  1883.  Judg-e  or  a  juror  may  be  witness. 

S  1884.  When   an   interpreter   to  be  sworn. 

§1878.  WITNESSES  DEFINED.  A  witness  is  a  person 
whose  declaration  under  oath  is  received  as  evidence  for  any 
purpose,  whether  such  declaration  be  made  on  oral  examina- 
tion, or  by  deposition  or  affidavit. 

IliMtory:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

82  C.  456,  464,  22  P.  1120,  1123  (cited  in  dis.  op.):  92  C.  482. 
485,  28  P.  585,  586  (cited  witli  §1881  post);  132  C.  199,  201,  64 
P.   265    (applied);   145  C.   717,   723,  79  P.  435. 

As  to  affldavits,  see  Kerr's  Cyc.  C.  C.  P.  §§  2009-2015  and  notes. 

As  to  depositions,  see  Kerr's  Cyc.  C.  C.  P.  §§  2019-2038  and 
notes. 

As  to  dying  declarations  in  geni-ral,  see  Kerr's  Cyc.  Pen.  C. 
§  187  and  note  pars.  210-256. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  oral  examinations — Generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  1846  and  note. 

Same — General  rules  of. — See  Kerr's  Cyc.  C.  C.  P.  SS  2042  et 
seq.  and  notes. 

Compare:    Kerr's  Cyc.  C.  C.  P.  §  2002  and  note. 

§  1879.  ALL  PERSONS  CAPABLE  OF  PEKCEPTIONS  AND 
(  O.MMIMCATKJN  3IAY  BE  WITNESSES.  All  persons,  with- 
out exception,  otherwise  than  is  specified  in  the  next  two 
sections,  who,  having  organs  of  sense,  can  perceive,  and,  per- 
ceiving, can  make  known  their  perceptions  to  others,  may  be 
witnesses.  Therefore,  neither  parties  nor  other  persons  who 
have  an  interest  in  the  event  of  an  action  or  proceeding  are 
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excluded;  nor  those  who  have  been  convicted  of  crime;  nor 
persons  on  account  of  their  opinions  on  matters  of  religious 
belief;  although,  in  every  case  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

History:  Enacted  March  11,  1872,  founded  on  §§391,  392  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

Code  section. — 47  C.  125,  126  (cited);  60  C.  412.  413  (cited): 
64  C.  267,  270,  271,  30  P.  816.  817  (applied  with  §  1880):  70  C.  51. 
54,  11  P.  459,  461  (construed  with  §§1880  and  1881);  71  C.  375, 
378,  12  P.  284,  286  (construed  with  §  1880):  71  C.  548,  550,  12  P. 
721  (applied);  72  C.  451,  458,  14  P.  186,  189  (construed);  82  C.  456. 
464,  22  P.  1120,  1123  (cited  in  dis.  op.):  92  C.  482,  485,  28  P.  585. 
586  (convicted  felons  are  coinpetent  witnesses) ;  104  C.  482,  486. 
38  P.  198  (cited);  106  C.  89,  92,  39  P.  207  (cited);  122  C.  655.  658, 
55  P.  605  (construed  with  §§1880,  1881):  135  C.  167,  172,  67  P. 
52  (applied);  137  C.  298,  302,  70  P.  91  (construed):  139  C.  469. 
472,  73  P.  145  (applied):  141  C.  567,  570,  572,  75  P.  18o\con- 
strued  with  §1880);  149  C.  667,  672,  87  P.  276,  278  (referred 
to);  50  F.  4,  8  (construed  with  §1881 — administrator  of  lius- 
band  or  wife  is  not  privileged  from  testifying  as  to  letters  in 
his  hands,  which  passed  between  husband  and  wife,  where 
both  spouses  are  dead). 

Practice  Act  §392. — 4  C.  14,  15  (construed):  1  C.  387,  390  (cit- 
ing §296  Practice  Act  of  1850);  2  C.  60,  63  (citing  §§303,  304 
Practice  Act  of  1850);  6  C.  192,  195  (construed):  6  C.  354,  358 
(construed);  9  C.  68,  70  (construed);  14  C.  470,  471  (construed): 
17  C.  602,  604  (construed);  24  C.  419,  423  (construed):  26  C.  23. 
35  (applied);  26  C.  145,  148  (cited);  64  C.  267,  269,  30  P.  816  (cit- 
ing §§  304,  305,  306  Practice  Act  of  1850). 

As  to  grand  jurors  as  witnesses,  see  12  A.  S.  915-919. 

As  to  judge  or  juror  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  §  1883 
and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  persons  incompetent  as  witnesses,  see  Kerr's  Cyc.  C.  C. 
P.  §§  1880,   1881  and  notes. 


§1880.    PERSONS  WHO   CANNOT   TESTIFY.     The  follow- 
ing persons  cannot  be  witnesses: 

1.  Those  who  are  of  uusoiiud  mind  at  the  time  of  their  pro- 
duction for  examination. 
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2.  Children  under  ten  years  of  age,  who  appear  incapable 
of  receiving  just  impressions  of  the  facts  respecting  which 
they  are  examined,  or  of  relating  them  truly. 
f^-  3.  [Parties,  etc.,  against  executors,  etc.]  Parties  or  as- 
'r  signers  of  parties  to  an  action  or  proceeding,  or  persons  in 
whose  behalf  an  action  or  proceeding  is  prosecuted,  against 
an  executor  or  administrator  upon  a  claim,  or  demand  against 
the  estate  of  a  deceased  person,  as  to  any  matter  or  fact  oc- 
curring before  the  death  of  such  deceased  person. 

History:  Enacted  March  11,  1872,  founded  on  §  394  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  381;  April 
16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  112;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  242, 
act   held  unconstitutional,   see  history,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  58  pars,  annotation. 

Code  Heotion. — 50  C.  420,  422  (construed):  51  C.  108.  109  (con- 
strued with  §2104):  51  C.  618,  619  (construed):  52  C.  336.  337 
(construed):  52  C.  568,  576  (construed):  64  C.  267.  270,  271.  30  P. 
816,  817  (applied  with  §1879);  67  C.  89,  90,  91,  92,  7  P.  192.  194 
(construed):  67  C.  149.  152,  7  P.  422  (applied):  70  C.  51.  54,  11 
P.  459,  461  (construed  with  §1879  ante  and  §1881):  71  C.  375. 
378,  12  P.  284  (construed  witli  §1879):  76  C.  106.  107.  18  P.  137 
(cited);  77  C.  410,  413,  19  P.  698,  700  (applied);  82  C.  456,  464, 
22  P.  1120,  1123  (cited  in  dis.  op.);  82  C.  577,  583,  23  P.  198.  201, 
202  (applied);  85  C.  90,  97,  24  P.  733.  735  (applied):  88  C.  36.  43, 
44.  23  P.  200,  25  P.  1101  (applied):  92  C.  482,  485.  28  P.  585,  586 
(cited  with  §1879);  95  C.  160,  162,  170,  27  P.  160,  162,  30  P.  196 
(applied);  96  C.  486,  487,  488,  31  P.  532  (construed);  98  C.  531, 
549,  33  P.  460,  21  L.  380  (construed);  33  P.  920,  923  (meaning  of 
"unsound  mind" — insane  person  as  witness) :  35  P.  902,  904 
(subd.  3 — evidence  inadmissible):  37  P.  872,  874  (subd.  3  con- 
strued— disqualification  applies  only  to  those  who  assert  claims 
against  estate):  106  C.  89,  92,  93,  94,  39  P.  207  (cited);  111  C. 
460,  469,  44  P.  186  (construed);  122  C.  655,  656,  657,  658,  68  A.  S. 
73,  55  P.  605  (cited  with  §1879  and  §1881);  123  C.  231,  239.  55 
P.  993.  996  (construed  as  not  applying-);  123  C.  264,  265,  266,  55 
P.  901  (cited);  124  C.  363.  366,  367,  57  P.  221  (construed  as  not 
applying);  124  C.  442,  450,  57  P.  457  (construed  and  applied); 
133      C.      91,      97,      98,      65      P.      326      (construed     and     applied): 

135  C.    167,   169,    170,    172,   67   P.    52,    53    (construed   and   applied): 

136  C.  7,  9,  68  P.  110  (construed  and  applied):  136  C.  421.  424, 
69  P.  28  (cited);  136  C.  520,  522,  69  P.  223  (subd.  2  applied — sec- 
tion implies  what);  137  C.  461,  462,  70  P.  292  (construed):  138  C. 
81,  96,  70  P.  1008  (cited);  138  C.  672,  676,  72  P.  142  (construed 
and   applied);    141    C.    567,    570,    572,    75   P.    180    (construed   with 
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§1879);  142  C.  146,  151,  75  P.  780  (applied);  142  C.  638.  642,  76 
P.  486,  487,  488  (construed  as  not  applying);  143  C.  292,  296,  76 
P.  1108  (construed);  145  C.  251,  253,  78  P.  733  (construed);  145 
C.  596,  598,  79  P.  272  (subd.  3  construed);  146  C.  553,  554,  80  P. 
695  (subd.  3  construed);  149  C.  627,  639,  87  P.  93,  99  (construed): 
1  C.  A.  41.  43,  81  P.  712  (construed);  2  C.  A.  294,  297,  302, 
83  P.  293  (in  action  on  rejected  claim  plaintiff's  letter  to  third 
person  is  admissible  to  discredit  claim);  166  U.  S.  637,  645,  41 
L.  ed.  1145,  1148,  17  Sup.  Ct.  R.  713  (cited  in  construing  Utah 
statute  copied  from   the  above   section). 

Practice  Act  §394.-4  C.  399,  403   (cited);  26  C.  145,  148   (cited). 

As  to  insane  persons  as  witnesses,  see  28  A.  S.  942-944. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  meaning  of  terms  "claim"  and  "demand,"  see  Kerr's 
Cyc.  C.  C.  P.  §§  1493,  1500  and  notes. 

As  to  party  to  an  action,  whether  civil  or  criminal,  lieing 
incompetent  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  §  1879  and  note 
par.   12. 

As  to  testimony  of  parties,  or  persons  interested,  for  or 
against  representatives,  survivors,  or  successors  in  title  or 
interest  of  persons  deceased  or  incompetent,  see  2  Clmrcli's  New 
Probate  Law  and  Practice,  1798,   1835-1861. 


§  1881.     PERSONS  CANNOT  BE  EXAMINED  IN  CERTAIN 

RELATIONS.  There  are  particular  relations  in  which  it  is 
the  policy  of  the  law  to  encourage  confidence  and  to  pre- 
serve it  inviolate;  therefore,  a  person  cannot  be  examined  as 
a  witness  in  the  following  cases: 

1.  [Husband  and  wife.]  A  husband  cannot  be  examined  for 
or  against  his  wife  without  her  consent;  nor  a  wife  for  or 
against  her  husband  without  his  consent;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communication  made  by  one 
to  the  other  during  the  marriage;  but  this  exception  does  not 
apply  to  a  civil  action  or  proceeding  by  one  against  the  other, 
nor  to  a  criminal  action  or  proceeding  for  a  crime  committed 
by  one  against  the  other;  or  in  an  action  brought  by  husband 
or  wife  against  another  person  for  the  alienation  of  'the  affec- 
tions of  either  husband  or  wife;  or  in  an  action  for  damages 
against  another  person  for  adultery  committed  by  either  hus- 
band or  wife. 
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2.  [Attorney  and  client.]  An  attorney  cannot,  without  the 
consent  of  his  client,  be  examined  as  to  any  communication 
made  by  the  client  to  him,  or  his  advice  given  thereon  in  the 
course  of  professional  employment;  nor  can  an  attorney's 
secretary,  stenographer,  or  clerk  be  examined,  without  the 
consent  of  his  employer,  concerning  any  fact  the  knowledge 
of  which  has  been  acquired  in  such  capacity. 

3.  A  clergrjiiian  or  priest  cannot,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  to  any  confes- 
sion mdde  to  him  in  his  professional  character  in  the  course 
of  discipline  enjoined  by  the  church  to  which  he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil  action  as  to  any 
information  acquired  in  attending  the  patient,  which  was  ne- 
cessary to  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to.  communica- 
tions made  to  him  in  official  confidence,  when  the  public  in- 
terests would  suffer  by  the  disclosure. 

History:  Enacted  March  11,  1872,  founded  on  §§  395-399  Prac- 
tice Act;  amended  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  301;  by  Code  Commi.ssion,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  242,  act  held  unconstitutional,  see  history, 
S  5  ante:  amended  March  1,  1907,  Stats,  and  Amdts.  1907,  p.  87. 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  513. 

See  Kerr's  Cyc.  C.  C.  P.  for  52  pars,  annotation. 

Code  section. — 53  C.  425,  427  (applied);  54  C.  509,  516  (applied): 
64  C.  256,  257,  258,  30  P.  813  (paramount  nature  of  provision): 
64  C.  267,  270,  271,  30  P.  816,  817  (cited  with  §1879  ante):  70  C. 
51.  54,  11  P.  459,  461  (construed  with  §§  1879,  1880  ante):  (C.  Feb. 
25,  1887),  13  P.  167  (applied);  79  C.  633,  677,  22  P.  26,  39.  131 
(applied);  82  C.  456,  464,  22  P.  1120,  1123  (cited  in  dis.  op.);  S3 
C.  138,  140,  17  A.  S.  223,  23  P.  229,  230  (applied);  92  C.  482.  485, 
28  P.  585,  586  (cited  with  §1878  ante);  93  C.  59,  71,  28  P.  84.1, 
848  (construed  as  not  applyinj?);  94  C.  225,  226,  29  P.  499,  50n 
(cited):  97  C.  40,  45,  46,  31  P.  730  (construed  and  applied):  100  C. 
391,  394,  400,  34  P.  863  (construed  and  applied):  100  C.  578.  587. 
35  P.  317  (construed  and  applied);  101  C.  .''.13,  516,  36  I'.  16 
(construed);  106  C.  89,  91,  92,  93,  39  P.  207  (cited);  106  C.  .Ti:i. 
347,  39  P.  624  (applied);  109  C.  662,  669,  670.  42  P.  303  (applied): 
110  C.  252,  254,  256,  42  P.  645  (construed);  111  C.  297,  299,  43  P. 
962  (construed  as  not  applyinff);  1 1 3  C.  467,  472,  45  P.  S66  f con- 
strued);  115  C.  517,  526,  47  P.  364   (applied);   116  C.   156,  166,   167. 
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47  P.  1019  (construed);  116  C.  298,  300.  48  P.  124.  125  rconstrued 
as  not  applying);  116  C.  637,  644,  48  P.  794  (construed);  1 1 7  C. 
637,  639,  49  P.  841  (cited);  119  C.  442,  445,  51  P.  688  construed  and 
applied);  120  C.  479,  481,  52  P.  707  (applied);  122  C.  655,  658, 
55  P.  605,  68  A.  S.  73  (what  must  appear  to  make  one  incom- 
petent as  witness);  126  C.  1,  6,  58  P.  315  (applied);  132  C.  182. 
187,  64  P.  294,  295  (applied);  132  C.  392.  396,  64  P.  695  (con- 
strued); 136  C.  92,  96,  68  P.  482,  483  (construed  as  not  applying); 
136  C.  256,  260,  68  P.  771  (applied);  140  C.  335,  338,  73  P.  1053 
(construed);  147  C.  228,  234,   81  P.  512   (applied):  150  C.  341.  343. 

89  P.  Ill  (cessation  of  relation  of  attorney  and  client  does  not 
make    privileg'ed    communications    admissible);    151    C.    181,    186. 

90  P.  448  (subd.  2 — identification,  by  attorney,  of  beneficiary  is 
admissible);  1  C.  A.  8,  9,  11,  81  P.  716  (cited  with  §  1870);  1  C.  A. 
166,  169,  81  P.  1018  (subd.  2  construed);  1  C.  A.  374,  377.  82  P. 
223  (construed  and  applied);  2  C.  A.  468,  470,  83  P.  577  (subd. 
4  applied);  4  C.  A.  63,  72,  87  P.  384  (construed);  50  F.  4.  7.  8 
(subd.  1 — protection  does  not  extend  to  letters,  passed  between 
husband  and  wife,  in  hands  of  administrator,  after  both  spouses 
are  dead). 

Practice  Act  §395. — 36  C.  453,  95  A.  D.  194   (cited). 

As  to  attorney's  competency  to  testify  concerning  will  he  lias 
drawn,  see  66  A.  S.  229-231. 

As  to  communications  between  husband  and  wife,  when 
privileged  and  when  not,   see  29  A.  S.  411-423. 

As  to  communications  to  attorney,  when  privileged,  see  37 
A.  D.  296;  36  A.  R.  631-633;  66  A.  S.  213-243. 

As  to  criminal  proceedings,  when  husband  or  wife  are  not 
competent  witnesses  for  or  against  each  other,  see  Kerr's  Cyc. 
Pen.  C.   §  1322  and  note. 

As  to  husband  and  wife  as  witnesses  for  each  other,  see  Kerr"s 
Cyc.  Pen.  C.  §  1332  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  party  to  an  action,  whether  civil  or  criminal,  being 
incompetent  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  §  1879  and  note. 

As  to  physicians  or  surgeons,  when  may  testify  and  when 
may  not,  see  52  A.  R.  4;  17  A.  S.  565-571. 

§1882.    WHEN  PRIVILEGED  PERSONS  MIST  TESTIFY. 

[Repealed.] 

History:  Enacted  March  11,  1872;  repealed  February  28,  1876, 
Code   Amdts.    1875-6,    p.    105. 

§  1883.  JUDOE  OR  JUROR  MAY  BE  WITNESS.  The  judge 
himself,  or  any  juror,  may  be  called  as  a  witness  by  either 
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party;  but  in  such  case  it  is  in  the  discretion  of  the  court  or 
judge  to  order  the  trial  to  be  postponed  or  suspended,  and 
to  take  place  before  another  judge  or  jury. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  400  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

62  C.  459,  460,  2  P.  43  (cited);  64  C.  459,  4(50  ( erronfoiisly  citod 
for  §  1833),   2  P.   43    (correct  citation). 

As  to  justice  as  witness,  transfer  of  cause-,  sec  l<rrr"s  Cyc. 
C.  C.  P.  §  833  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante.      • 

§  1884.  WHEN  AN  INTERPRETER  TO  BE  SWORN.  When 
a  witness  does  not  understand  and  speak  the  English  lan- 
guage, an  interpreter  must  be  sworn  to  interpret  for  him. 
Any  person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  court  or  judge  to  appear  before  such  court  or 
judge  to  act  as  interpreter  in  any  action  or  proceeding.  The 
siimiiionsi  must  be  served  and  returned  in  like  manner  as  a 
subpcena.  Any  person  so  summoned  who  fails  to  attend  at 
the  time  and  place  named  in  the  summons,  is  guilty  of  a  con- 
tempt. 

Hi«itory:  Enacted  March  11,  1872,  re-enactment  of  S  401  Prac- 
tice Act   with    addition   of   last   two   sentences. 

See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

97  C.  644,  645  (erroneously  cited  for  S  H84),  32  P.  801  (correct, 
citation);  108  C.  8,  11,  41  P.  281  (applied):  132  C.  199.  201,  64  P. 
265  (applied);  138  C.  626,  628,  72  P.  166  (applied):  2  C.  A.  ^^'. 
539.  84  P.   295    (applied). 

As  to  acts  authorizing  appointment  of  interpreters,  see  Hen. 
G.  L.  p.  557. 

As  to  many  nii.scellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  subpoenas,  see  Kerr's  Cyc.  C.  C.  P.  SS1985  et  seq.  and 
notes. 

Contempts. — See  Kerr's  Cyc.  C.  C.  P.   S§  1209  ct  sc(|.  and   notes. 
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CHAPTER  III, 

WRITINGS. 

Article  I.     Writings  in  General,   §§  1887-1889. 
II.      Public  Writing's,   §§  1S92-1927. 
III.     Private    Writings,    §§  1929-1951. 

ARTICLE  I. 

WRITINGS   IN    GENERAL. 

§  1887.     Writings,  public  and  private. 
§  1888.     Public  writings  defined. 
§  1889.     All  others  private. 

§1887.  WRITINGS,  PUBLIC  AND  PRIVATE.  Writings 
are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

History:     Enacted   March    11,    1872. 

Ill  C.  144,  149  (cited  by  error  for  §  1847),  43  P.  520,  521  (cor- 
rect citation);  119  C.  166,  171  (erroneously  cited  for  §1847),  51 
P.  553,  555   (correct  citation). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1888.  PUBLIC  WRITINGS  DEFINED.  Public  writings 
are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign 
authority,  of  official  bodies  and  tribunals,  and  of  public  offi- 
cers, legislative,  judicial  and  executive,  whether  of  this  state, 
of  the  United  States,  of  a  sister  state,  or  of  a  foreign  country; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

49  C.  210,  212  (construed);  52  C.  171,  186  (construed  in  con- 
nection with  §1855,  subd.  4,  and  §§1904,  1919);  59  C.  502,  506 
(cited  with  §1855  ante,  §§1893,  1894,  1919  post);  114  C.  548,  550, 
46  P.  468   (construed  with   §§  1032,  1889,  1892,  1894). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§1823,  ante. 

1392 


C.h.  III.]  PRIVATK   WRITINGS.  §  1889 

§  1889.    ALL  OTHERS  PRIVATE.    All  other  writings  are 
private. 

History:     Enacted    March    11,    1872. 

114  C.  548,  550,  46  P.  468   (cited). 

As    to    many    irii-scellaneous    matters     of    evidence,    see    note 
§  1823,  ante. 
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ARTICLE  II. 
PUBLIC   WRITINGS. 

S  1892.  Every  citizen  entitled  to  inspect  and  copy  public  writ- 
ings. 

§  1893.  Public  officers  bound  to   give  copies. 

S  1894.  Four   kinds   of   public    writings. 

S  1895.  Laws,  written  or  unwritten. 

§  1896.  Written  laws  defined. 

i?  1897.  Constitution  and  statutes. 

S  1898.  Public   and    private    statutes    defined. 

§  1899.  Unwritten  law  defined. 

§  1900.  Books  containing  laws  presumed  to  be   correct. 

§  1901.  Evidence  of  foreign  law. 

§  1902.  Other  evidence  of  laws  of  other  states. 

§  1903.  Recitals  in  statutes,   how  far  evidence. 

§  1904.  Judicial   record  defined. 

§  1905.  Record,  how  authenticated  as  evidence. 

§  1906.  Record  of  a  foreign  countrj',  how  autlienticated. 

S  1907.  Copy  of  a  foreign  record,  when   evidence. 

§  1908.  Effect  of  a  judgment  or  final  order  upon  rights  in  vari- 
ous cases. 

§  1909.  Effect  of  other  judicial   orders,  when   conclusive. 

§  1910.  Where  parties  are  to  be  deemed  the  same. 

S  1911.  What   deemed  adjudged   in  a  judgment. 

§  1912.  Where   sureties  bound,   principal   is  also. 

§  1913.  Record   of  another   state,   its   effect. 

§  1914.  Record   of   a   court   of   admiralty. 

S  1915.  Effect    of    a    foreign    judgment. 

§  1916.  Manner    of    impeaching    a    record. 

§  1917.  The   jurisdiction    necessary   in   a   judgment. 

§  1918.  Manner   of   proving   other    official    documents. 

§  1919.  Public    record    of   private    writing    evidence. 

§  1920.  Entries    in    official    books    prima    facie    evidence. 

§  1921.  Justice's   judgment   in   otlier   states,  how  proved. 

S  1922.  Same.      [Certificate    to    transcript,    contents.] 

§  1923.  Contents    of   other    official    certificates. 

§  1924.  Provisions  in  relation  to  states  apply  to  territories. 

§  1925.  Certificates    of    purchase    primary    evidence    of    owner- 
ship. 

§  1926.  Entries    made    by    officers    or    boards    prima    facie    evi- 
dence. 

§  1927.  United    States    mineral    land-patent,     date     of    location 
is    prima   facie   evidence. 
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§  1892.     EVERT   CITIZEN    ENTITLED   TO   INSPECT   AND 
COPY  PUBLIC  WHITINOS.     Every  citizen  has  a  right  to  in- 
spect  and   take   a   copy   of  any   public   writing  of   this   state, 
except  as  otherwise  expressly  provided  by  statute. 
HiHtory:    Enacted  March    11,   1872. 

Sec  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

114  C.  548,  .550,  46  P.  468  (construed  with  §§  1032.  1888.  1889 
ante  and  §  1894  post). 

As  to  attachment,  fact  of  issuance  of,  not  to  be  made  public, 
see  Kerr's  Cyc.  Pol.  C.  §  1032  and  note. 

As  to  divorce,  proceedings  not  to  be  open  to  inspection,  see 
Kerr's  Cyc.  Pol.  C.  §  1032  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  public  records,  open  to  inspection,  see  Kerr's  Cyc.  Pol. 
C.  §  1032  and  note. 

S  1H93.     PUBLIC    OFFICERS    BOUND    TO    GIVE    COPIES. 

Every  public  officer  having  the  custody  of  a  public  writing, 
which  a  citizen  has  a  right  to  inspect,  is  bound  to  give  him, 
on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal 
fees  therefor,  and  such  copy  is  admissible  as  evidence  in 
like  cases  and  with  like  effect  as  the  original  writing. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.  381. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

49  C.  210,  212  (construed  with  §1888  and  S1894):  59  C.  502, 
506  (cited);  70  C.  14,  15,  16,  11  P.  500,  501  (construed  with  §  1855, 
subd.  4  and  §§1894,   1919,  1951). 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
§  1823,  ante. 

As  to  public  records  open  to  inspection,  see  Kerr's  Cyc.  Pol. 
C.  §  1032  and  note. 

§  1894.  FOUR  KINDS  OF  PUBLK  WHITINGS.  Public 
writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

History:    Enacted  March    11,    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

49  C.  210,  212  (construed  with  §§1888,  1893);  50  C.  346,  348 
(cited  with  §1919);  59  C.  502,  506  (cited  witli  §1855  suhd.  4  and 
§§1893,  1919);  70  C.  14,  15,  16,  11  P.  500  (construed  with  §1855 
subd.  4  and  §§  1919,  1951);  114  C.  548,  550,  46  P.  468  (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

S  1895.     LAWS,   WRITTEN   OR   UNWRITTEN.     Laws  whe- 
ther organic  or  ordinary,  are  either  written  or  unwritten. 
History:    Enacted  March    11,   1872. 

§  1896.  WRITTEN  LAWS  DEFINED.  A  written  law  is 
that  which  is  promulgated  in  writing,  and  of  which  a  record 
is  in  existence. 

History:     Enacted  March    11,    1872. 

140  C.  1,  8  (erroneously  cited  for  §  1986),  73  P.  597,  GOO  (refer- 
ence to  section  omitted). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§1897.  CONSTITUTION  AND  STATUTES.  The  organic 
law  is  the  constitution  of  the  government,  and  is  altogether 
written.  Other  written  laws  are  denominated  statutes.  The 
written  law  of  this  state  is  therefore  contained  in  its  con- 
stitution and  statutes,  and  in  the  constitution  and  statutes  of 
the  United  States. 

History:    Enacted  March    11,   1872. 

137  C.  222,  223  (erroneously  cited  for  §1847),  69  P.  1011  (cor- 
rect citation). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1898.     PUBLIC    AND    PRIVATE    STATUTES    DEFINED. 

Statutes  are  public  or  private.  A  private  statute  is  one  which 
concerns  only  certain  designated  individuals,  and  affects  only 
their  private  rights.  All  other  statutes  are  public,  in  which 
are  included  statutes  creating  or  affecting  corporations. 

History:    Enacted  March   11,   1872. 
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§  1899.  UNWRITTEN  LAW  DEFINED.  Unwritten  law  is 
the  law  not  promulgated  and  recorded,  as  mentioned  in  sec- 
tion eighteen  hundred  and  ninety-six,  but  which  is,  neverthe- 
less, observed  and  administered  in  the  courts  of  the  country. 
It  has  no  certain  repository,  but  is  collected  from  the  reports 
of  the  decisions  of  the  courts,  and  the  treatises  of  learned 
men. 

Hintory:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
82  C.  14,  18,  22  P.  1129   (applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1900.  BOOKS  (  ONTAINING  LAWS  PRESUMED  TO  UE 
CORRECT.  Books  printed  or  published  under  the  authority 
of  a  sister  state  or  foreign  country,  and  purporting  to  con- 
tain the  statutes,  code,  or  other  written  law  of  such  state 
or  country,  or  proved  to  be  commonly  admitted  in  the  tribu- 
nals of  such  state  or  country  as  evidence  of  the  written  law 
thereof,  are  admissible  in  this  state  as  evidevice  of  such  law. 

History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  453  Practice  Act. 

As  to  books — Authority  of,  see  Kerr's  Cyc.  C.  C.  P.  S  19ti3 
subds.  35,  36  and  note;  also  note  §  1823,  ante. 

Same — Historical,  etc. — See  Kerr's  Cyc.  C.  C.  P.  §19:5(i  :ind 
note. 

Same — Resort  to. — See  Kerr's  Cyc.  C.  C.  P.  §  1875  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  sister  state,  public  writing-  of,  see  Kerr's  Cyc.  C.  C.  I^. 
§  1924  and  note. 

§  1901.  EVIDENCE  OF  FOREIGN  LAW.  A  copy  of  tho 
written  law  or  other  public  writing  of  any  state  or  country, 
attested  by  the  certificate  of  the  officer  having  charge  of  the 
original,  under  the  public  seal  of  the  state  or  country,  is  ad- 
missible as  evidence  of  such  law  or  writing. 

HiMtury:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   381. 

As  to  certificates,  requisites  of.  see  post  S  1923. 
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As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  public  records  of  private  writings,  see  Kerr's  Cyc.  C.  C. 
P.   §  1919  and  note. 

As  to  public  writing's  of  sister  state,  see  post  §  1424. 


S  1902.    OTHER  EVIDENCE  OF  LAWS   OF  OTHER  STATES. 

The  oral  testimony  of  witness&s  skilled  therein  is  admissible 
as  evidence  of  the  unwritten  law  of  a  sister  state  or  foreign 
country,  as  are  also  printed  and  published  books  of  reports 
of  decisions  of  the  courts  of  such  state  or  country,  or  proved 
to  be  commonly  admitted  in  such  courts. 

History:    Enacted  March    11,   1872. 

8  1903.     RECITALS  IN  STATUTES,  HOW  FAR  EVIDENCE. 

The  recitals  in  a  public  statute  are  conclusive  evidence  of  the 
facts  recited  for  the  purpose  of  carrying  it  into  effect,  but 
no  further.  Tlie  recitals  in  a  priyate  fstatnte  are  conclusive 
evidence  between  parties  who  claim  under  its  provisions,  but 
no  further. 

History:    Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

132  C.  502,  506,  60  P.  863,  64  P.  894  (erroneously  cited  for 
§1908);  133  C.  593,  600,  65  P.  1102   (applied). 

As  to  journal  of  legislature  as  evidence  of  due  passage  of 
statute,  see  58  A.  D.  574,  575. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  recitals  in  written  instrument,  see  Kerr's  Cyc.  C.  C.  P. 
§  1962  subd.  2  and  note. 

§  1904.  JUDICIAL  RECORD  DEFINED.  A  judicial  record 
is  the  record  or  official  entry  of  the  proceedings  in  a  court  of 
justice,  or  of  the  official  act  of  a  judicial  officer,  in  an  action  or 
special  proceeding. 

History:      Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.   P.  for  4  pars,  annotation. 
52  C.  171,  186    (construed  witb  other  sections):   7  P.   128    (con- 
strued); 118  C.  100,  101,  30  P.  312   (cited  with  §  1905  post). 
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As  to  execution  book  as  evidence,  see  Kerr's  Cyc.  C.  C.  P. 
§  683  and  note. 

As  to  judg:ment-rolI,  see  Kerr's  Cyc.  C.  C.  P.  §  670  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1905.     RECORD,  HOW  AUTHEMICATED  AS  EVIDENCE. 

A  judicial  record  of  this  state,  or  of  the  United  States,  may 
be  proved  by  the  production  of  the  original  or  by  a  copy 
thereof  certified  by  the  clerk  or  other  person  having  the  le- 
gal custody  thereof.  That  of  a  sister  state  may  be  proved  by 
the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed, 
if  there  be  a  clerk  and  seal,  together  with  a  certificate  of  the 
chief  judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

History:  Enacted  March  11,  1872,  founded  on  §§  449,  450  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  244,  act  held  unconstitutional,  see  his- 
tory,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

Code  Nection 81  C.  151,  152,  22  P.  513   (construed);   104  C.  407. 

412,  413,  414,  43  A.  S.  118,  38  P.  89  (construed  with  §  905  U.  S. 
Rev.  Stats,  and  §§  1906,  1907  post);  113  C.  247,  256,  257,  45  P.  320 
(Cited  in  dis.  op.);  118  C.  100,  101,  30  P.  312  (cited  with  §1904 
ante);  5  C.  A.  383,  385,  90  P.  481  (recitals  of  certified  copy  of 
judgment,  showing  acquisition  of  jurisdiction  is  evidence  of 
facts  recited). 

Practice  Act   §§440,  450. — 7  C.   247,   249   (construed). 

As  to  authentication  of  public  acts,  records,  and  judicial  pro- 
ceedings of  a  sister  state,  see  Hen.  G.  L.  p.  cxiii. 

As  to  certificate,  see  post   §  1923. 

As  to  judicial  record — Seal  required,  see  Kerr's  Cyc.  C.  C.  P. 
§  153  subd.  3  and  note. 

Same — Same — To  certificate  of  appointment  of  administratur. 
etc.— See  Kerr's  Cyc.  C.  C.  P.  §  1429  and  note. 

Same — Of  sister  state. — See  U.  S.  Const,  art.  IV  §  1,  Hen.  C.  I., 
pp.  xxii,  cxill. 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
§  1823,  ante. 

As  to  seal  of  court,  to  what  documents  affixed,  sec  Kt-rr's 
Cyc.  C.  C.  P.  §  153  and  note. 

As  to  transcript  showing  appointment  of  executor  or  ailmin- 
istrator,  effect  of  as  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1429  and 
note. 
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§  1906.  RECORD  OF  A  FOREIGN  COUNTRY,  HOW  AU- 
THENTICATED.  A  judicial  record  of  a  foreign  country  may 
be  proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  a  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  chief  judge, 
or  presiding  magistrate,  that  the  person  making  the  attesta- 
tion is  the  clerk  of  the  court  or  the  legal  keeper  of  the  record, 
and,  in  either  case,  that  the  signature  of  such  person  is  genu- 
ine, and  that  the  attestation  is  in  due  form.  Tlie  siguature  of 
the  chief  judge  or  presiding  magistrate  must  he  authenticated 
by  the  certificate  of  the  minister  or  embassador,  or  a  consul, 
vice-consul,  or  consular  agent  of  the  United  States  in  such 
foreign  country. 

History:  Enacted  March  11,  1872,  founded  on  §  451  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  382;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  244,  act  held  unconstitutional,  see  liistory,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

86  C.  93,  101,  23  P.  207,  208,  24  P.  801  (cited);  104  C.  407,  412, 
413,  414,  43  A.  S.  118,  38  P.  89  (construed  with  §  905  U.  S.  Rev. 
Stats,  and  §  1905  ante  and  §  1907  post). 

As  to  certificate,  see  post  §  1923. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  validity  of  foreign  probate  of  will  as  documentary  evi- 
dence, see  Kerr's  Cyc.  C.  C.  P.  §|  1322-1324  and  notes. 

§1907.  COPY  OF  A  FOREIGN  RECORD,  WHEN  EVI- 
DENCE. A  copy  of  the  judicial  record  of  a  foreign  country 
is  also  admissible  in  evidence,  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it; 

2.  That  such  origiual  was  in  the  custody  of  the  clerk  of  the 
court  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved 
to  be  the  seal  of  the  court  where  the  record  remains,  if  it 
be  the  record  of  a  court;  or  if  there  be  no  such  seal,  or  if 
it  be  not  a  record  of  a  court,  by  the  signature  of  the  legal 
keeper  of  the  original. 
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History:  Enacted  March  11,  1872,  re-enactment  of  §452  Prac- 
tice  Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

86  C.  93,  101,  102,  23  P.  207,  209,  24  P.  801  (construed  with 
§§1322-1324  ante);  104  C.  407,  412,  413,  414,  43  A.  S.  118.  38  P. 
89   (construed  with  §905  U.  S.  Rev.  Stats.,  §§1905,  1906  ante). 

As  to  admission  of  certified  copy  and  compared  copy,  see 
Kerr's  Cyc.  C.  C.  P.  §1906  and  note  par  5;  also  104  C.  407,  414, 
43  A.  S.  118,  38  P.  89. 

As  to  many  miscellaneous  matters  of  evidence, '  see  note 
§  1823,  ante. 

§1908.  EFFECT  OF  A  JUDGMENT  OK  FINAL  OKDEli 
UPON  EIGHTS  IN  VARIOUS  CASES.  The  effect  of  a  judg- 
ment or  final  order  in  an  action  or  special  proceeding  l)efore 
a  court  or  judge  of  this  state,  or  of  the  United  States,  having 
jurisdiction  to  pronounce  the  judgment  or  order,  is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific  tiling, 
or  in  respect  to  the  probate  of  a  will,  or  the  administration 
of  the  estate  of  a  decedent,  or  in  respect  to  the  personal, 
political,  or  legal  condition  or  relation  of  a  particular  per- 
son, the  judgment  or  order  is  conclusive  upon  the  title  to  the 
thing,  the  will,  or  administration,  or  the  condition  or  relation 
of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  between  the  parties 
and  their  successors  in  interest  by  title  subsequent  to  the 
commencement  of  the  action  or  special  proceeding,  litigating 
for  the  same  thing  under  the  same  title  and  in  the  same 
capacity,  provided  they  have  notice,  actual  or  constructive, 
of  the  pendency  of  the  action  or  proceeding. 

History:  Enacted  March  11,  1872;  amended  March  24.  1S74, 
Code  Amdts.   1873-4,   p.   382. 

See  Kerr's  Cyc.  C.  C.  P.  for  48  pars,  annotation. 

54  C.  254,  257  (construed  with  §  1637);  56  C.  413,  420  (applied): 
58  C.  Ill,  114  (construed);  58  C.  159,  163  (construed  with  §766); 
61  C.  131  (applied);  62  C.  190,  201,  203  (eun.xlrued ) ;  63  C.  .''..  C 
(cited  with  §§  1327,  1333  ante);  63  C.  56  1,  567  (cited  with  SS  I  ;><'!». 
1911,  1912);  69  C.  586,  588,  11  P.  343  (ai)plied);  70  C.  350.  361.  II 
P.  724,  728  (applied);  70  C.  361,  371,  11  P.  734,  738  (cited):  72  C. 
313,   315,  14  P.   20,  21    (applied);   14    P.   190,   192    (sutul.   1   iipplied— 
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judgment  roll  in  former  case,  conclusiveness  of,  as  evidence); 
74  C.  435,  441,  16  P.  236,  238  (construed  with  §1911);  74  C.  512, 
515,  516,  16  P.  307,  309  (construed  in  connection  witli  §§1665, 
1666,  1678);  75  C.  174,  177,  16  P.  769,  770  (cited);  83  C.  290,  294, 
23  P.  300,  301  (construed  with  §1637);  91  C.  342,  349,  27  P.  747, 
748  (construed  and  applied);  93  C.  505,  509,  29  P.  121  (construed 
and  applied);  29  P.  780,  781  (subd.  2  applied — this  and  §  1911  are 
in  harmony  with  weight  of  authority);  95  C.  553,  30  P.  1108 
(applied);  96  C.  298,  307,  31  A.  S.  209,  31  P.  166  (construed);  100 
C.  158,  171,  34  P.  667  (cited);  100  C.  404,  407,  34  P.  869  (con- 
strued as  not  applying);  36  P.  372  (construed);  109  C.  203,  205, 
206,  41  P.  1012  (construed);  112  C.  279,  287,  44  P.  565  (construed); 
46  P.  740  (cited);  118  C.  160,  220,  50  P.  277  (construed  with 
§1911);  118  C.  393,  400,  46  P.  740,  50  P.  668  (cited);  119  C.  139, 
147,  148,  151,  51  P.  38,  41,  42,  43  (construed — what  constitutes 
jurisdiction);  121  C.  55,  65,  69,  53  P.  421  (cited);  121  C.  438,  444, 
53  P.   946,  41   L.   544    (applied   with   §1666);   122   C.    483,   484,   55   P. 

144  (cited);  127  C.  245,  248,  59  P.  699  (applied):  129  C.  232,  236, 
79  A.  S.  118,  61  P.  958  (construed  with  §1911):  130  C.  505,  508. 
62  P.  825  (cited);  130  C.  597,  599,  62  P.  1062  (applied);  132  C. 
502,  506,  60  P.-863,  64  P.  894  (applied,  but  erroneously  cited  as 
§  1903);  133  C.  55,  63,  65  P.  139,  140,  142  (construed  as  not  apply- 
ing); 133  C.  107,  108,  109,  65  P.  124  (cited  with  §§577,  936);  133 
C.  489,  496,  65  P.  1044  (cited);  134  C.  60,  62,  66  P.  75  (applied); 
134  C.  99,  101,  66  P.  186  (applied);  134  C.  394,  396,  398,  66  P. 
571  (applied);  135  C.  302,  305,  67  P.  766  (construed  with  §1911); 
138  C.  455,  459,  71  P.  504,  703  (cited);  138  C.  716,  722,  72  P.  349 
(construed  as  not  applying);  139  C.  94,  72  P.  713  (applied);  139 
C.  285,  296,  73  P.  858   (applied);  144  C.  91,  93,  77  P.  765    (applied); 

145  C.  578,  582,  79  P.  278  (subd.  2  construed);  146  C.  398.  402, 
81  P.  542  (cited  with  §1911);  149  C.  50,  57,  85  P.  122  (applied 
with  §1911  in  action  to  quiet  title  to  mining  claim);  151  C.  118, 
123,  90  P.  521  (cited);  151  C.  509,  514,  91  P.  324  (effect  of  decree 
quieting  title);  2  C.  A.  733,  736,  84  P.  238  (agent  as  well  as 
principal  is  bound  by  judgment);  4  C.  A.  333,  340,  87  P.  1107 
(effect  of  judgment,  in  action  for  diversion  of  water,  uncertain 
as  to  amount);  4  C.  A.  752,  760,  89  P.  621  (one  having  notice  of 
pendency  of  action  is  bound  by  judgment);  5  C.  A.  236,  239.  89  P. 
1073,  1074  (former  judgment  against  corporation,  when  not  a  bar 
to  action  on  behalf  of  directors);  7  C.  A.  443,  94  P.  874.  875  (one 
having  constructive  notice  of  pendency  of  action  is  bound  by 
judgment  therein);  19  P.  340  (applied  to  partition  of  land, 
where  state  and  federal  court  have  concurrent  jurisdiction). 

As   to   collateral   attack   upon    foreign   judgments,    see    3    A.    S. 
117. 

As  to  conclusiveness  of  judgments,  see  48  A.   D.   774:   78  A.  D. 
760;  96  A.  D.  758-788;  2  A.  S.  876-878;  15  A.  S.  142-144. 

Same — Upon  collateral  attack. — See  94  A.  D.   762-770;   15   A.  S. 
143:   23   A.   S.    104-119. 
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As  to  effect  of  appeal  on  judgment  as  an  estoppel,  see  HT 
A.  S.   29-32. 

As  to  effect  of  judKuients,  in  g-en.Tal,  scr  II  A.  I).  (;S2:  .'i:; 
A.  J).  355;   15  A.  S.  142-144. 

As  to  foreign  judgments — Authentication  of  see  82  A.  D.  111- 
414. 

Same — Effect  of. — See  1  A.  D.  324-326;  14  A.  S.  351:  15  A.  S. 
212-221;  23  A.  S.  117. 

As  to  judgments  in  general,  see  Kerr's  Cyc.  C.  C.  P.  §S  577  et 
seq.  and  notes. 

As  to  judgment  in  partition,  see  Kerr's  Cyc.  C.  C.  P.  §  7(iG  and 
note. 

As  to  judgments  in  rem,  what  are,  see  75  A.  D.  720-725. 

As  to  jurisdiction  of  collateral  attack,  see  Kerr's  Cyc.  C.  C.  P. 
§  1917  and  note. 

As  to  jurisdiction  sufficient  to  sustain  record,  see  Kerr's  C.vc. 
C.  C.  P.  §  1917  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  matters  directly  adjudged,  see  Kerr's  Cyc.  C.  C.  P.  S  1911 
and  note.      • 

As  to  parties,  when  deemed  the  same,  see  Kerr's  Cyc.  C.  C.  P. 
§  1910  and  note. 

As  to  partition,  upon  whom  binding  and  conclusive,  see  Kerr's 
Cyc.  C.  C.  P.  §  766  and  note. 

As  to  probate  and  administration,  etc.,  see  Kerr's  Cyc.  C.  C. 
P.  §  1912  and  note. 

As  to  res  adjudicata  in  general,  see  25  A.  D.  542-544;  95  A.  D. 
51-76;  96  A.  D.  775-778;  8  A.  S.  229;  14  A.  S.  250-252;  15  A.  S.  142; 
44  A.  S.  563-568. 

As  to  surety  being  bound  by  record,  see  post  §  1912. 

As  to  validity  of  judgment  founded  oi\  service  by  publication, 
see  Kerr's  Cyc.  C.  C.  P.   §412  and  note. 

As  to  who  are  concluded  by  judgments,  see  73  A.  I).  217;  1  .'i 
A.  S.   142. 

Same — And  as  to  what  facts,   see   73  A.   D.   217-218. 

S  19()9.  EFFECT  OF  OTHER  JUDICIAL  ORDEKS,  >VHE\ 
('()\CLl  .SIVE.  Other  judicial  orders  of  a  court  or  judge  of 
this  state,  or  of  the  United  States,  create  a  disputable  pre- 
sumption, according  to  the  matter  directly  determined,  be- 
tween the  same  parties  and  their  representatives  and  suc- 
cessors in  interest  by  title  subsequent  to  the  commencement 
of  the  action  or  special  proceeding,  litigating  for  the  same 
thing  under  the  same  title  and  in  the  same  capacity. 

HiNtory:      Enacted   Marcli    11,    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

56  C.  598,  599  (erroneously  cited  for  §1089);  63  C.  564,  567 
(cited  with  §1908  ante,  §§1911,  1912);  121  C.  55,  53  P.  421  (ap- 
plied without  citation);  134  C.  394,  396,  66  P.  571,  86  A.  S.  286 
(cited);  133  C.  55,  63,  65  P.  139  (applied). 

As  to  disputable  presunnptions,  see  Kerr's  Cyc.  C.  C.  P.  §  1963 
and  note. 

As  to  how  far  judgment  In  ejectment  in  favor  of  tenant  may 
be  vised  for  landlord,  and  when,  see  Kerr's  Cyc.  C.  C.  P.  §  19(JS 
and  note  pars.   18,  19;  also  134  C.  394,  396,   66  P.  571. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  parties  and  tlieir  privies,  see  Kerr's  Cyc.  C.  C.  P.  §  1908 
subd.  2  and  note;  §  1910  and  note. 

§  1910.  WHERE  PARTIES  ARE  TO  BE  DEEMED  THE 
SAME.  The  parties  are  deemed  to  be  the  same  when  those 
between  whom  the  evidence  is  offered  were  on  opposite  sides 
in  the  former  case,  and  a  judgment  or  other  determination 
could  in  that  case  have  been  made  between  them  alone, 
though  other  parties  were  joined  with  both  or  either. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  244,  act 
held  unconstitutional,  see  history,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

63  C.  564,  567  (applied);  SO  C.  253,  254,  22  P.  334,  335  (con- 
strued); 121  C.  55,  53  P.  421  (applied  without  citation);  127  C. 
456,  459,  59  P.  839  (persons  not  on  opposite  sides  but  on  same 
side  cannot  invoke  principle  of  estoppel). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1911.     WHAT   DEEMED   ADJUDGED   IN   A   JUDGMENT. 

That  only  is  deemed  to  have  been  adjudged  in  a  former  judg- 
ment which  appears  upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  included  therein  or 
necessary  thereto. 

History:      Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  23  pars,  annotation. 

63  C.  564,  567  (construed  with  §§1908,  1909  ante  and  §1912): 
74  C.  435,  441,  16  P.  236  (construed  with  §  190S);  95  C.  553,  562, 
30   P.    1108,    1111    (applied— action    on    different    demand);    108    C. 
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484,  486,  489,  41  P.  486,  39  P.  30,  31  (applied);  109  C.  73.  82,  41  P. 
801  (cited);  110  C.  441,  445,  42  P.  965  (applied);  118  C.  160,  220. 
50  P.  277  (construed  with  §1908  suhd.  2);  119  C.  344,  34"),  .".I  P. 
561  (construed  as  not  applying);  121  C.  55,  53  P.  421  (applied 
Without  citation);  127  C.  456,  459,  59  P.  839  (construed  as  not 
applying);  129  C.  232,  237,  61  P.  958  (cited);  134  C.  99,  101,  66  P. 
186  (applied);  134  C.  269,  272,  66  P.  266  (construed);  134  C.  641. 
654,  58  P.  298,  60  P.  974,  66  P.  982  (applied);  135  C.  302,  3o5,  67 
P.  766  (cited);  136  C.  646,  651,  69  P.  436  (cited);  144  C.  91,  94,  77 
P.  765  (construed  and  applied);  146  C.  398,  402,  81  P.  542  (cited 
with  §1908);  34  P.  715  (cited);  81  P.  542  (applied);  149  C.  50. 
58,  85  P.  122  (applied  with  §  1908  subd.  2  in  action  to  first  tit!.- 
to  mining  claim);  5  C.  A.  236,  239,  89  P.  10?3,  1074  (construed 
with  §1908,  subd.  2,  as  to  effect  and  scope  of  judgment):  7 
C.  A.  443,  446,  94  P.  874,  875  (one  with  constructive  notice  of 
pendency   of  action   is  governed   by  judgment  therein). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1912.     WHERE  SURETIES  BOUND,  PRINCIPAL  IS  ALSO. 

Whenever,  pursuant  to  the  last  four  sections,  a  party  is  bound 
by  a  record,  and  such  party  stands  in  the  relation  of  a  surety 
for  another,  the  latter  is  also  hound  from  the  time  that  he 
has  notice  of  the  action  or 'proceeding,  and  an  opportunity 
at  the  surety's  request  to  joint  in  the  defense. 
History:     Enacted  March    11,    1872. 

03  C.  564,  567    (cited  with  §§1908,  1909,  1911  ante). 

As  to  judgment  against  principal,  how  far  conclusive  against 
sureties  on  appeal-bond,  see  38  A.  S.  719. 

Sureties  on  official  bond — When  not  bound  by  judgment. — See 
22  A.  S.  205. 

As  to  many  mi.scellaneous  matters  of  evidence,  .see  note 
§  1823.  ante. 

§1913.     RECORD    OF    ANOTHER    STATE,    ITS    EFFECT. 

The  effect  of  a  judicial  record  of  a  sister  state  is  the  same 
in  this  state  as  in  the  state  where  it  was  made,  except  that 
it  can  only  be  enforced  here  by  an  action  or  special  proceed- 
ing, and  except,  also,  that  the  authority  of  a  guardian  or 
committee,  or  of  an  executor  or  administrator,  does  not  extend 
beyond  the  jurisdiction  of  the  government  under  which  he 
was  invested  with  his  authority. 

HlMtory:     Enacted   March    11,    1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

8  P.  619,  620  (applied  to  foreign  executrix):  70  C.  403,  407, 
411,  59  A.  R.  423,  11  P.  833,  834,  835,  836  (construed  with  §§1294. 
1667);  114  C.  258.  261  (erroneously  cited  as  S  1913  C.  C),  55  A.  S. 
66  (same  error),  46  P.  82,  83,  35  I^.  492  (correct  citation): 
138  C.  455,  459,  71  P.  504,  703  (construed  with  §§1908,  1916); 
148  C.  108,  114,  82  P.  760,  113  A.  S.  197,  1  L.  N.  S.  996,  7 
A.  C.  306  (probate  of  domestic  and  foreign  wills);  2  C.  A.  70, 
83,  84,  86,  83  P.  89  (judgment  rendered  in  sister  state  as  to  cus- 
tody of  child — rights  under  in   tliis  state). 

As  to  foreign  judgments — In  general,  see  1 1  A.  D.  394:  6  A.  S. 
184,  185;  14  A.  S.  351;  15  A.  S.  212-221;  23  A.  S.  117;  45  A.  S. 
671-674. 

Same — Authentication  of  foreign  judgments. — See  82  A.  D. 
411-414. 

Same — Effect  of  in  general. — See  1  A.  D.  324-326. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  probate  of  foreign  will,  see  2  C'huroh's  IVe^v  Probate 
Law  and  Practice,   1684,  1691,  1692. 

§  1914.    RECORD    OF    A    COURT    OF    ADMIRALTY.    The 

effect  of  the  judicial  record  of  a  court  of  admiralty  of  a  foreign 
country  is  the  same  as  if  it  were  the  record  of  a  court  of 
admiralty  of  the  United  States. 

History:      Enacted  March    11,    1872. 

§  1915.  EFFECT  OF  A  FOREIGN  JUDGMENT.  A  final 
judgment  of  any  other  tribunal  of  a  foreign  country  having 
jurisdiction,  according  to  the  laws  of  such  country,  to  pro- 
nounce the  judgment,  shall  have  the  same  effect  as  in  the 
country  where  rendered,  and  also  the  same  effect  as  final 
judgments  rendered  in  this  state. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  245,  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  March  11, 
1907,  Stats,  and  Amdts.  1907,  p.  207,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.   514.     Jn  eflfect  immediately. 

2  C.  A.  70,  81,  S3  P.  89  (foreign  judgment  may  be  impeached 
how). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 
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§  1916.  MANNER  OF  IMPEACHINCi  A  RECORD.  Any  ju- 
dicial record  may  be  impeached  by  evidence  of  a  want  of 
jurisdiction  in  the  court  or  judicial  officer,  of  collusion  be- 
tween the  parties,  or  of  fraud  in  the  party  offering  the  record, 
in  respect  to  the  proceedings. 

History:      Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

71  C.  470,  475,  12  P.  480,  482  (applied);  79  C.  ISS,  191.  21  P.  728 
(construed):  97  C.  388,  396,  30  P.  585,  586,  32  P.  452  (applied); 
138  C.  455,  459,  71  P.  504,  505,  703  (cited);  2  C.  A.  70,  82,  83  P. 
89  (foreign  judgment  may  be  impeached  how). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

8  1917.     THE    JURISDICTION    NECESSARY    IN    A    JUDO- 

MENT.     The    jurisdiction    sufficient    to    sustain    a    record    is 
jurisdiction   over   the   cause,   over   the   parties,   and   over   the 
thing,  when  a  specific  thing  is  the  subject  of  the  judgment. 
History:      Enacted  March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
66  C.  130,  134,  4  P.  1139   (applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1918.  MANNER  OF  PROVING  OTHER  OFFICIAL  DOCU- 
MENTS.     Other  official  documents  may  be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the 
state  department  of  the  state;  and  of  the  United  States,  by 
the  records  of  the  state  department  of  the  United  States,  cer- 
tified by  the  heads  of  those  departments  respectively.  They 
may  also  be  proved  by  public  documents  printed  by  order  of 
the  legit^lature  or  congress,  or  either  house  thereof. 

2.  The  proeeediiiffs  of  the  legislature  of  this  state,  or  of 
congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolutions, 
or  by  copies  certified  by  the  clerk  or  printed  by  their  order. 

?,.  The  nets  of  the  executive,  or  the  proeeedfnjrs  of  the  letris- 
lature  of  a  sister  state,  in  the  same  manner. 
4.  The  acts  of  the  executive,  or  the  proeeediufrs  of  the  legis- 
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laturc  of  a  foreign  country,  by  journals  published  by  their 
authority,  or  commonly  received  in  that  country  as  such,  or 
by  a  copy  certified  under  the  seal  of  the  country  or  sover- 
eign, or  by  a  recognition  thereof  in  some  public  act  of  the 
executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a 
board  or  department  thereof,  by  a  copy,  certified  by  the  legal 
keeper  thereof,  or  by  a  printed  book  published  by  the  author- 
ity of  such  corporation. 

6.  Documents  of  any  otber  class  in  this  state,  by  the  origi- 
nal, or  by  a  copy,  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
together  with  the  certificate  of  the  secretary  of  state,  judge 
of  the  supreme,  superior,  or  county  court,  or  mayor  of  a  city 
of  such  state,  that  the  copy  is  duly  certified  by  the  officer 
having  the  legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  conntry,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof, 
with  a  certificate,  under  seal,  of  the  country  or  sovereign,  that 
the  document  is  a  valid  and  subsisting  document  of  sucb 
country,  and  the  copy  is  duly  certified  by  the  officer  having 
the  legal  custody  of  the  original. 

9.  Documents  in  the  departments  of  the  Fnited  .States  tsoy- 
ernment,  by  the  certificates  of  the  legal  custodian  thereof. 

Hi.story!  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  383;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  245,  act  held  unconstitutional, 
see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

52  C.  171,  187  (applied);  69  C.  479,  495,  11  P.  3,  10  (applied 
with  §  1855  ante,  subd.  5);  97  C.  594,  597.  32  P.  644,  645  (applied): 
111  C.  46,  49,  43  P.  392  (applied  with  §§  1920,  1963— proof  of 
ordinances);  113  C.  46,  54,  55,  45  P.  172  (applied  in  connection 
with  §1923  post);  130  C.  27,  39,  62  P.  386  (applied);  3  C.  A.  358, 
369,  85  P.  169  174   (subds.  6,  7  applied). 

As  to  documents  in  this  state,  see  Kerr's  Cyc.  C.  C.  P.  §  l!i-0 
and  note. 

As  to  effect  of  judicial  record  of  sister  state,  see  Kerr"s  Cyc. 
C.  C.  P.  §  1913  and  note. 
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As  to  distinction  between  ministerial  and  judicial  acts,  see 
79  A.  D.  472-477. 

As  to  certificates,  see  post  §  1923. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  official  certificates,  contents  of,  see  Kerr's  Cyc.  G.  G.  P. 
§  1923  and  note. 

As  to  states  and  territories  being  Included  in  the  phrase 
"sister  states,"  see  post  §  1924. 

As  to  the  admissibility  of  journals  of  senate  and  assembly, 
and  certified  copies  thereof,  in  evidence,  see  Kerr's  Cyc.  C.  C.  P. 
§  1855  and  note  par.  5. 

As  to  validity  and  effect  of  judgments  of  other  states,  see 
26  A.  R.  27-33. 


§1919.  PUBLIC  RECORD  OF  PRIVATE  WRITING  EVI- 
DENCE. A  public  record  of  a  private  writing  may  be  proved 
by  the  original  record,  or  by  a  copy  thereof,  certified  by  the 
legal  keeper  of  the  record. 

History:      Enacted   March    11,    1872. 

See   Kerr's  Cyc.  G.  G.   P.   for  9  pars,   annotation. 

50  C.  346,  348  (cited  with  §  1894);  52  C.  171,  186  (construed  with 
§§1855  subd.  4,  1888,  1904);  59  C.  502,  506  (applied  with  §§1855 
subd.  4,  1893,  1894);  70  C.  14,  15,  16,  11  P.  500,  501  (construed 
with  §1855  subd.  4,  1894,  §1951);  70  C.  361,  367,  368,  11  P.  734, 
736,  737  (construed  with  §1951);  89  C.  135,  139,  26  P.  647,  618 
(applied);  91  C.  158,  164,  27  P.  596,  598,  861  (construed  with 
§§ 1920,  1951). 

As  to  certificate,  see  post  §  1923. 

As  to  contents  of  writing,  how  proved  in  certain  cases,  sec 
Kerr's  Cyc.  C.  C.  P.  §  1855  and  note. 

As  to  lost  or  destroyed  instrument,  proof  of  contt'nts,  see 
Kerr's  Cyc.  C.  C.  P.  §  1855  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  .^ce  note 
§  1823,  ante. 

As  to  transcript  of  minutes  of  court,  showing  appointment  of 
executor,  etc.,  effect  of  as  evidence,  see  Kerr's  Cyc.  <^.  G.  P. 
§  1429  and  note. 

§1920.     ENTRIES   IN    OFFICIAL    ROOKS    PHI.\IA    FACIE 
EVDENCE.     Entries  in  public  or  other  official  books  or  rec- 
ords, made  in  the  performance  of  his  duty  by  a  public  officer 
of  this  state,  or  by  another  person  in  the  performance  of  a 
Kerrs    C.    G.    P.— 89  1409 
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duty  specially  enjoined  by  law,  are  prima  facie  evidence  of 
the  facts  stated  therein. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,   p.   384. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

70  C.  566,  570,  12  P.  462  (construed  with  §  1833  and  §  1926):  75 
C.  301,  303,  17  P.  214,  216  (applied):  75  C.  443,  448,  17  P.  241,  244 
(applied);  90  C.  186,  187,  27  P.  199,  200  (cited);  91  C.  158,  164, 
27  P.  596,  598,  861  (construed  with  §1819  and  §1951);  97  C.  594, 
597,  32  P.  644,  645  (applied  with  §  1918,  subd.  5,  and  §  1963,  subd. 
15);  111  C.  46,  49,  43  P.  392  (applied — proof  of  ordinances):  118 
C.  69,  71,  50  P.  4  (cited);  148  C.  625,  638,  84  P.  205,  211  (applied); 
2  C.  A.  100,  105,  83  P.  161  (tabulated  statement  of  votes  is  only 
prima  facie  evidence). 

As  to  construction  of  this  section,  see  ante  §  1919,  also  91  C. 
158,  164,  27  P.  596.  861. 

As  to  entries  bj'  offlcers  of  board,  etc..  see  Kerr's  Cyc.  C.  C.  P. 
§  1926  and  note. 

As  to  entries  in  official  books  or  records  being  prima  facie 
evidence  of  facts  therein  stated,  and  therefore  subject  to  be 
contradicted,  see  Kerr's  Cyc.  C.  C.  P.  §  1926  and  note  par.  2. 

As  to  many  miscellaneous  matters  of  Evidence,  see  note 
§  1823,  ante. 

As  to  proof  of  official  documents,  see  Kerr's  Cyc.  C.  C.  P. 
§  1918  and  note. 

S  1921.    JUSTICE'S  JUDGMEjNT  I^  OTHER  STATES,  HOW 

PROVED.  A  transcript  from  the  record  or  docket  of  a  justice 
of  the  peace  of  a  sister  state,  of  a  judgment  rendered  by  him, 
of  the  proceedings  in  the  action  before  the  judgment,  of  the 
execution  and  return,  if  any,  subscribed  by  the  justice  and 
verified  in  the  manner  prescribed  in  the  next  section,  is  ad- 
missible evidence  of  the  facts  stated  therein. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held  unconstitutional,   see  history,  §  5   ante. 

138  C.  455,  462,  17  P.  504,  703  (cited  with  §  1922);  84  P.  205,  211 
(applied). 

As  to  many  niiscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§1922.  SAME.  [CERTIFICATE  TO  TRANSCRIPT,  CON- 
TENTS.]    There  must  be  attached  to  the  transcript  a  cer- 
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tificate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and  also  a 
furthei-  certificate  of  the  clerk  or  prothonotary  of  the  county 
in  which  the  justice  resided  at  the  time  of  rendering  the  judg- 
ment, under  the  seal  of  the  county,  or  the  seal  of  the  court 
of  common  pleas  or  county  court  thereof,  certifying  that  the 
person  subscribing  the  transcript  was,  at  the  date  of  the 
judgment,  a  justice  of  the  peace  in  the  county,  and  that  the 
signature  is  genuine.  Such  judgment,  proceedings,  and  juris- 
diction may  also  be  proved  by  the  justice  himself,  on  the  pro- 
duction of  his  docket,  or  by  a  copy  of  the  judgment,  and  his 
oral  examination  as  a  witness. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held  unconstitutional,  see  liistor^',   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
138  C.  455,  460,  462,  71  P.  504,  505,  703    (applied). 
As    to    many    naiscellaneous    matters    of    evidence,     set-     note 
§  1823,  ante. 

§192:{.  C0>TE:NTS  OF  OTJIER  OFFICIAL  CEKTIFI- 
CATES.  Whenever  a  copy  of  a  writing  is  certified  for  the 
purpose  of  evidence,  the  certificate  must  state  in  substance 
that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  spe- 
cified part  thereof,  as  the  case  may  be.  The  certificate  must 
be  uu«Ier  the  oAichil  seal  of  the  certifying  officer,  if  there  be 
any,  or  if  he  be  the  clerk  of  a  court  having  a  seal,  under  the 
seal  of  such  court. 

HlMtory:  Enacted  March  H,  1872;  amended  IV^arch  24,  1874, 
Code  Amdts.    1873-4,   p.    384. 

1)3  C-.  4C,  54,  45  P.  172  (under  this  section  a  map  i)r  dofumt-nt 
riiay    be    introduced   in    evidence). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1921.  FROYISIONS  I>  KELATION  TO  STATES  APPLY 
TO  TEKKITOKIES.  The  provisions  of  the  preceding  sections 
of  this  article  applicable  to  the  public  writings  of  a  sister 
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state,    are   equally   applicable   to   the    public   writint^s   of  the 
United  States,  or  a  territory  of  the  United  States. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code   Amdts.    1873-4,   p.    385. 

§1925.  CERTIFICATES  OF  PUKCllAHE  PRIMARY  EVI- 
DEJVCE  OF  OWNERSHIP.  A  certificate  of  purchase,  or  of 
location,  of  any  lauds  in  this  state,  issued  or  made  in  pursu- 
ance of  any  law  of  the  United  States,  or  of  this  state,  ib 
primary  evidence  that  the  holder  or  assignee  of  such  certi- 
ficate is  the  owner  of  the  land  described  therein;  but  this 
evidence  may  be  overcome  by  proof  that,  at  the  time  of  the 
location,  or  time  of  filing  a  pre-emption  claim  on  which  the 
certificate  may  have  been  issued,  the  land  was  in  the  adverse 
possession  of  the  adverse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  holding  the  land  for  min- 
ing purposes. 

History:  Enacted  March  11,  1872;  amended  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
]ield    unconstitutional,    see    history,    §  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  13  pars,  annotation. 

51  C.  412,  414  (applied);  52  C.  299,  301  (applied):  59  C.  fi25.  r.2G 
(cited);  63  C.  452,  453  (applied);  (C.  June  23.  1885),  7  P.  428 
(applied);  75  C.  584,  587,  17  P.  705,  706  (applied);  84  C.  499,  501. 
502,  24  P.  302  (applied);  87  C.  296,  299,  25  P.  399,  400  (cited);  90 
C.  150,  156,  27  P.  51,  52  (applied);  91  C.  540,  543,  544,  545.  27  P. 
784,  785  (construed);  125  C.  400,  405,  58  P.  12  (applied):  148  C. 
646,  648,  113  A.  S.  321,  84  P.  161  (receiver's  receipt,  to  homestead 
entry  man,  as  evidence  of  title);  3  C.  A.  325,  330,  85  P.  159  (con- 
strued as  not  applicable — section  is  controlled  by  §§3514,  1481 
Pol.  C). 

As  to  certificate  of  purchase  of  public  land,  prima  facie  evi- 
dence of  title,  see  Kerr's  Cyc.  Pol.  C.  §  3514  and  note. 

As  to  duplicate  for  lost  certificate  of  purchase  of  public  lands, 
see  Kerr's  Cyc.  Pol.   C.   §  3518  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  public  lands  in  general,  see  Kerr's  Cyc.  Pol.  C.  §§  3395  et 
seq.  and  notes. 

§  1926.  ENTRIES  MADE  BY  OFFICERS  OR  BOARDS 
PRIMA    FACIE    EVIDENCE.     Au   entry   made   by   an   officer, 
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or  board  of  officers,  or  under  the  direction  and  in  the  pres- 
ence of  either,  in  the  course  of  official  dutj',  is  prima  facie 
evidence  of  the  facts  stated  in  such  entry. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code   Amdts.    1873-4,   p.    385. 

See  Korr'.s  Cyc.  C.  C  P.  for  2  par.s.  aiinulatii)n. 

70  C.  566,  570,  12  P.  462,  463,  464  (construed  with  §§  1833,  1920): 
90  C.  186,  187,  27  P.  199,  200  (cited);  2  C.  A.  100,  105,  83  P.  161 
(tabulated  statement  of  votes  is  only  prima  facie  evidence). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  return  of  sheriff  being  prima  facie  evidence  of  its  con- 
tents, see  Kerr's  Cyc.  Pol.  C  §4178  and  note. 

§  1927.  UNITED  STATES  MINERAL  LAND-PATENT, 
DATE  OF  LOCATION  IS  PRIMA  FACIE  EVIDENCE.  When- 
ever any  patent  for  mineral  lands  within  the  state  of  Cali- 
fornia, issued  or  granted  by  the  United  States  of  America, 
shall  contain  a  statement  of  the  date  of  the  location  of  a 
claim  or  claims,  upon  which  the  granting  or  issuance  of  such 
patent  is  based,  such  statement  shall  be  prima  facie  evidence 
of  the  date  of  such  location. 

HiNtory:    Enacted  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  78. 
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ARTICLE  III. 

PRIVATE   WRITINGS. 

§  1921).  Private    writing's    classified. 

§  1930.  Seal    defined. 

§  1931.  Seal,    and   how   made. 

§  1932.  Effect   of   a   seal. 

§1933.  Execution    of   an    instrument   defined. 

§  1934.  Compromise   of  a   debt   without   seal   g-ood. 

S  1935.  Subscribing'   witness    defined. 

S  1936.  Books,    maps,    etc.,    liow    far    evidence. 

§  1937.  Original   writing   to   be   produced    or   accounted   for. 

S  1938.  When  in  possession  of  adverse  party,  notice  to  be  given. 

S  1939.  Writings  called  for  and  inspected  may  be  withheld. 

§1940.  Writing,    how    proved. 

S  1941.  Other   witnesses  may  also   testify. 

§  1942.  When   evidence   of   execution    not   necessary. 

S  1943.  Evidence    of   handwriting. 

§  1944.  Evidence    of   handwriting   by    comparison. 

§  1945.  Same.     Where  a  writing  is  more  than   thirty  years  old. 

§  1946.  Entries   of   decedents,   evidence    in   specified   cases. 

§  1947.  Copies    of   entries   also   allowed. 

§  1948.  Private   writings,   how   proved. 

§1949.  County   clerks   to   keep   private   papers   deposited.      [Re- 
pealed.] 

§  1950.  Reinoval    of   public    records. 

§1951.  Instrument  affecting  real   property   used   as   evidence. 

§  1929.  PRIVATE  WRITINGS  CLASSIFIED.  Private  writ- 
ings are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

History:      Enacted  March    11,    1872. 

As  to  lack  of  distinction  between  sealed  and  unsealed  writ- 
ings, see  post  §  1932. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  provisions  abolishing  seals,  see  Kerr's  Cyc.  C.  C.  §  1629 
and  note. 

§  1930.  SEAL  DEFINED.  A  seal  is  a  particular  sign,  made 
to  attest,  in  the  most  formal  manner,  the  execution  of  an 
instrument. 
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History:  Enacted  March  11,  1872,  substantial  re-enactment 
of  §  454  Practice  Act. 

As  to  definition  of  seal,  soo  50  A.   S.   15fi. 

As  to  many  miscellaneou.s  matters  of  evidenoo,  see  note 
§  1823,  ante. 

As  to  seal  required  by  law — Generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  14  and  note. 

Same — How  made. — See  Kerr's  Cyc.  C.  C.  P.  §  1931  and  note. 

As  to  when  evidence  of  execution  not  necessary,  see  post 
§  1942. 


§  1931.  SEAL,  AND  HOW  MADE.  A  public  seal  in  this 
state  is  a  stamp  or  impression  made  by  a  public  officer  with 
an  instrument  provided  by  law,  to  attest  the  execution  of  an 
official  or  public  document,  upon  the  paper,  or  upon  any  sub- 
stance attached  to  the  paper,  which  is  capable  of  receivins; 
a  visible  impression.  A  priTate  seal  may  be  made  in  the 
same  manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against  the 
signature  of  the  writer.  A  scroll  or  other  sign,  made  in  a 
sister  state  or  foreign  country,  and  there  recognized  as  a  seal, 
must  be  so  regarded  in  this  state. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code   Amdts.    1873-4,   p.    385. 

As  to  corporate  or  official  seal,  how  affixed,  see  Kerr's  Cyc. 
C.  C.  §  1629  and  note. 

As  to  definition  of  the  word  "seal,"  see  Kerr's  Cyc.  O.  C.  P. 
§  14  and  note. 

As  to  .iudicial  notice  of  seals  of  courts,  see  Kerr's  Cyc.  C  C.  P. 
§  1895   subds.   4,   7. 

As  to  many  niistellaiieous  matters  of  evidence,  see  nolv 
§  1823,  ante. 

As  to  mode  of  fixing  seals,  see  50  A.  S.   155. 

As  to  seals  of  corporation  as  evidence,  see  64  A.  S.  2r)(i-2V,r>. 

As  to  seals  of  courts,  sec  Kerr's  Cyc.  C.  C.  P.  ?§117-ir.:{  and 
note. 

As  to  .seals  of  coiilts,  l<i  what  (bxunxiits  affixi-d.  see  aiile 
§153. 

As  to  validity  of  writs,  processes,  and  certificates  issued  by 
the  superior  court  provided  with  seals,  see  Act  of  March  31. 
1880,  stats.  1880,  p.  19,  and  Hen.  O.  L.  p.  1077. 
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§  1932.     EFFECT  OF  A  SEAL.    There  shall  be  no  difference 

hereafter,  in  this  state,  between  sealed  and  unsealed  writ- 
ings. A  writing  under  seal  may  therefore  be  changed,  or  al- 
together discharged  by  a  writing  not  under  seal. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts,  1873-4,  p.  386. 

As  to  compromise  of  debt  without  .seal  being  good,  see  post 
§  1934. 

As  to  corporate  seal,  effect  of,  see  64  A.  S.  260. 

As  to  corporate  seal,  from  what  contracts  may  be  omitted,  see 
13  A.  D.  561. 

As  to  like  provision,  see  Kerr's  Pocket  C.  C  §  1629. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  seal  on  policy  of  insurance  unnecessary  unless  required 
by  charter,  see  Kerr's  Cyc.  C.  C.  and  note  par.   13. 

As  to  seals  of  corporation,  see  50  A.  S.  150-159. 

As  to  statutes  abolishing  distinction  between  sealed  and 
unsealed  contracts,  see  71  A.  S.  205,  206. 

That  public  officers  taking  and  certifying  acknowledgments, 
or  proofs  of  instruments  must  affix  their  seals,  see  Kerr's  Cyc. 
C.  C.  §  1193  and  note. 

§  1933.     EXECUTION  OF  AN  INSTRUMENT  DEFINED.  The 

execution  of  an  instrument  is  the  subscribing  and  delivering 
it,  with  or  without  affixing  a  seal. 

History:    Enacted   March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

99  C.  278,  285,  33  P.  878,  880  (cited):  101  C.  532,  539,  40  A.  S. 
81,  35  P.  1054  (construed);  114  C.  511,  515,  46  P.  603  (construed); 
130  C.  100,  103,  62  P.  267   (construed). 

As  to  alteration  of  written  instruinents,  see  86  A.  S.  129-134. 

As  to  comparison  of  marks  and  spelling  of  disputed  instru- 
ment, see  65  L.  95. 

As  to  deed  executed,  name  of  grantee  blank,  see   10  A.  R.  267. 

As  to  deed  executed  under  power  of  attorney,  see  81  A.  D.  776. 

As  to  deed  signed  and  acknowledged  by  person  not  named  ;is 
grantor,  see  23  A.  S.  82. 

As  to  deed  to  persons  not  in  being,  see  84  A.  S.  230. 

As  to  manj-  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  signature  by  another  person,  see  22  L.  297. 

As  to  signature  by  mark,  see  22  L.  370;  35  L.  102. 
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As  to  "signature"  or  "subscription,"  what  it  includes,  seo 
Kerr's  Cyc.  C.  C.  §  14  and  note  pars.  19-21,  56-64;  also  53  A.  R. 
493-495. 

As  to  signature,  sufficiency  of,  see  6  L.  353:  S  L.  S22. 

As  to  will,  due  execution  of,  see   1   !>.   161.   491;  8  K   S2L'. 

s  um    roMPKOMisE   of   a   deht   without   seal 

(jiOOD.  An  agreement,  in  writing,  witliout  a  seal  for,  the 
compromise  or  settlement  of  a  debt,  is  as  obligatory  as  if  a 
seal  were  affixed. 

History:    Enacted   March    11,    1872. 

S  1935.  SUBSCKIBIXG  WITNESS  DEFINED.  A  subscrib- 
ing witness  is  one  who  sees  a  writing  executed  or  hears  it 
acknowledged,  and  at  the  request  of  the  party  thereupon 
signs  his  name  as  a  witness. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act  held 
unconstitutional,   see   history,    §  5   ante. 

134  C.  482,  488,  66  P.  734  (cited). 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
§  1823,  ante. 

As  to  proof  of  handwriting,  see  Kerr's  Cyc.  C.  C.  P.  §  1943  ami 
note. 

As  to  writing,  how  proved,  see  Kerr's  Cyc.  C.  C.  P.  S  1940  jmd 
note. 

§  19.%.  BOOKS,  MAPS,  ETC.,  HOW  FAK  EVIDENCE.  His- 
torical works,  books  of  science  or  art,  and  published  maps  or 
charts,  when  made  by  persons  indifferent  between  the  par- 
ties, are  prima  facie  evidence  of  facts  of  general  notoriety 
and  interest. 

IIlHtory:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,   p.   386. 

See  Kerr's  Cyc.  C.  C.  P.  for  29  pars,  annotation. 

61  C.  548,  552  (construed);  67  C.  13,  15,  6  P.  869  (construed): 
99  C.  278,  285,  33  P.  878  (construed);  120  C.  225,  227,  52  P.  486 
(construed). 

As  to  account  books — In   evidence,  see  15  A.   D.   191. 

Same — When  admissible  as  books  of  original  entry. — Si»<'  11 
A.  D.   732. 
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As  to  admissibility  of  photograpiis  in  evidence,  see  Kerr's 
Cyc.  C.  C.  P.  §  1936,  note  pars.  26-29. 

As  to  almanac  as  evidence,  see  39  A.  D.  416;   40  L.  553. 

As  to  books  and  treatise — As  aid  to  court,  see  Kerr's  Cyc. 
C.   C.    P.    §  1875  and   note. 

Same — As  evidence. — See  Kerr's  Cyc.  C.  C.  P.   §  1900  and   note 

Same — Same — When  admissible. — See   38  A.  R.   578. 

Same — Presumptions  as  to. — See  Kerr's  Cyc.  C.  C.  P.  §  1903 
Rubds.  35,  36  and  note. 

As  to  books,  scientific  and  medical,  when  admissible,  st^e  59 
A.  D.  18t),  41  A.  R.  61,  51  A.  S.  680,  40  L.  553. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

As  to  photographs  as  evidence,  see  1  A.  C.  214;  10  A.  C.  96J  ; 
75  A.  S.  468;  35  L.   802. 

Same — X-ray  photographs  as  evidence. — See  8  A.  C.  435. 

As  to  presumption  of  correctness  of  books  containing-  laws, 
see  ante  §  1900. 

As  to  presumptions  touching  printed  and  published  books 
purporting  to  be  printed  or  published  by  public  autliority,  see 
■Kerr's  Cyc.  C.  C.  P.  §  1963  subds.  35,  36  and  note. 

As  to  resort  by  courts  for  aid  to  appropriate  books  or  docu- 
ments, see  Kerr's  Cyc.  C.  C.  P.  §  1875  and  note. 

As  to  surveys  and  maps  of  boundary-lines,  made  and  ap- 
proved, prima  facie  evidence,  see  Kerr's  Pocket  Pol.  C.  §  973. 


§  1937.  ORIGINAL  WRITING  TO  BE  PRODUCED  OR  AC- 
COUNTED FOR.    The  original  writing  must  be  produced  and 

proved,  except  as  provided  iu  sections  eighteen  hundred  and 
fifty-five  and  nineteen  hundred  and  nineteen.  If  it  has  been 
lost,  proof  of  tbe  loss  must  first  be  made  before  evidence  can 
be  given  of  its  contents.  Upon  such  proof  being  made,  to- 
gether with  proof  of  the  due  execution  of  the  writing,  its 
contents  may  be  proved  by  a  copy,  or  by  a  recital  of  its  con- 
tents in  some  authentic  document,  or  by  the  recollection  of 
a  witness,  as  provided  in  section  eighteen  hundred  and  fifty- 
five. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cj'c.  C.  C.  P.  for  2  pars,  annotation. 
113    C.    294,    299,    45    P.    536    (construed);    7    C.    A.    55,    66,    93    P. 
391,  395   (proof  of  contents  of  lost  deed,   how  made). 
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As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

.As  to  printed  and  published  books  purporting  to  contain 
reports  of  cases  adjudged,  see  Kerr's  Cyc.  C.  C.  P.  §  1963  subd. 
36  and  note. 

§1938.  WHEN  IN  POSSESSION  OF  ADVERSE  PARTY, 
NOTICE  TO  BE  GIVEN.  If  the  writing  be  in  tlie  custody  of 
the  adverse  party,  he  must  first  have  reasonable  notice  to 
produce  it.  If  he  then  fail  to  do  so,  the  contents  of  the  writ- 
ing may  be  proved  as  in  case  of  its  loss.  But  the  notice  to 
prodnce  it  is  not  necessary  where  the  writing  is  itself  a  no- 
tice, or  where  it  has  been  wrongfully  obtained  or  withheld 
by  the  adverse  party. 

Hi-story:     Enacted    March    11,    1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

59  C.  502,  506   (applied);  132  C.  133,  136,  64  P.  88  (construed). 

As  to  conclusive  presumptions  concerning  judgments,  see 
Kerr's  Cyc.  C.  C.  P.   §  1962  subd.   6  and  note. 

As  to  contents  of  writing  when  tlie  origin.Tl  in  pos.'Je.'^sion  f)f 
opposite   party,   see   ante    §  1855. 

As  to  demands  for  inspection  and  copy  of  writings,  see 
ante   §  1000. 

As  to  document  in  possession  of  opponent,  see  ante  §1855 
subd.    2. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  182.'!, 
ante. 

As  to  right  of  party  producing  documents  upon  notice  to  use 
and  control  their  use  as  evidence,  see  15  L.  138;  37  L.  533. 

§  1939.  WRITINGS  CALLED  FOR  AND  INSPECTED  MAY 
BE  WITHHELD.  Though  a  writing  called  for  by  one  party 
is  produced  by  the  other,  and  is  thereupon  inspected  by  the 
party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
dence in  the  case. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held   unconstitutional,  see   history,   §  5  ante. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  182:5. 
ante. 

That  writing  shown  witness  may  be  inspected  by  adverso 
party,  see  post  §  2054. 
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§1940.  WRITING,  HOW  PROVED.  Any  writing  may  be 
proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness. 

History:  Enacted  March  11,  1872:  amended  March  24,  1874, 
Code  Amdts.    1873-4,   p.   386. 

See  'Kerr's  Cyc.  C.  C  P.  for  5  pars,  annotation. 

96  C.  532,  587,  31  P.  915,  925,  19  L.  40  (construed):  ]?.2  C.  m. 
17,  63  P.  1070  (construed);  145  C.  82,  83,  85,  78  P.  340  (con- 
strued); 2  C.  A.  703,  709,  84  P.  244  (applied  with  other  sectlon.s). 

As  to  competency  of  expert  witnesses  for  comparison  of 
handwriting,  see  63  L.  937. 

As  to  competency  of  handwritings  as  standards  for  compari- 
son,  see    63    L.    428. 

As  to  evidence  of  execution   not  necessary,  see  post  §  194i!. 

As  to  evidence  of  handwriting,  see  post  §  1943  and  note. 

Same — Limitation  of  evidence  of,  as  to. — See  46  L.  303. 

As  to  holographic  wills,  proof  of,   see  ante  §  1309. 

As  to  liniitation  of  evidence  as  to  handwriting,   see  64   L.   303. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823. 
ante. 

As  to  parol  testimony  in  reference  to  writing,  see  11  A.  S. 
893,    894. 

As  to  procedure  in  proof  of  handwriting,   see   65  L.   151. 

Subscribing  witness — Defined. — See  ante  §  1935. 

Same — On  contest  of  will.— See  Kerr's  Cyc.  C.  C.  P.  §  131:.  and 
note. 

Same— Other  evidence  of  execution,  where  admissible. — See 
Kerr's  Cyc.  C.  C.  P.  §§  1941-1945  and  notes. 

As  to  wills,  witnesses  on  probate,  see  ante  §  1315. 

§  1941.     OTHER  WITNESSES  MAT  ALSO  TESTIFY.     If  the 

subscribing  witness  denies  or  does  not  recollect  the  execu- 
tion of  the  writing,  its  execution  may  still  be  proved  by  other 
evidence. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held    unconstitutional,    see   history,    §  5    ante. 

§  1942.  WHEN  EYIDENCE  OF  EXECUTION  NOT  NECES- 
SARY.   Where,   however,   evidence   is   given   that   the   party 
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against  whom  the  writing  is  offered  has  at  any  time  admitted 
its  execution  no  other  evidence  of  the  execution  need  be  given, 
when  the  instrument  is  one  mentioned  in  section  nineteen 
hundred  and  forty-five,  or  one  produced  from  the  custody  of 
the  adverse  party,  and  has  been  acted  upon  by  him  as  genuine. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,  see  history,   §  5   ante. 

13  P.  866,  868  (erroneously  cited  for  §  1942  C.  C),  72  C.  307. 
312  (correct  citation);  76  C.  173,  174,  18  P.  260  (cited):  144  C. 
740,  746  (applied,  but  erroneously  cited  as  §  942),  78  P.  280,  282 
(correct  citation);  2  C.  A.  703,  710,  84  P.  244  (construed  with 
other  sections). 

As  to  many  miscellaneous  matters  of  evidence,  sec  note  §  1823, 
ante. 

§  1943.  EVIDENCE  OF  HANDWRITING.  The  handwriting 
of  a  person  may  be  proved  by  any  one  who  believes  it  to  be 
his,  and  who  has  seen  him  write,  or  has  seen  writings  pur- 
porting to  be  his,  upon  which  he  has  acted  or  been  charged, 
and  who  has  thus  acquired  a  knowledge  of  his  handwriting. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held   unconstitutional,   see   history,    §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

56  C.  470,  474  (cited);  58  C.  287,  289  (construed  with  §1011 
post):  80  C.  82,  85,  22  P.  61  (construed);  2  C.  A.  703,  710,  711, 
84   P.   244    (construed  with   other  sections). 

As  to  evidence  as  to  liandwriting,  see  12  L.  456;  63  L.   163,  963. 

As  to  forging  of  writing,   see   8  A.  S.  466-469. 

As  to  handwriting,  j^rocedure  on  proof  of,  see  65  L.  151. 

As  to  limitations  of  evidence  as  to  handwriting,  see  64  L.  303. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

§  1944.    EVIDENCE  OF  HANDWRITING  BY  COMPARISON. 

Evidence  respecting  the  handwriting  may  also  be  given  by  a 
comparison,  made  by  the  witness  or  the  jury,  with  writings 
admitted  or  treated  as  genuine  by  the  party  against  whom 
the  evidence  is  offered,  or  proved  to  be  genuine  to  the  sat- 
isfaction of  the  judge. 
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History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.    1873-4,   p.   386. 

See   Kerr's  Cyc.    C.    C.    P.    for    17    pars,    annotation. 

56  C.  470,  474  (cited);  58  C.  287,  289  (construed  with  §1943 
ante);  80  C.  82,  85,  22  P.  61  (construed  with  §1943  ante):  116 
C.  146,  154,  47  P.  1009  (construed);  121  C.  554,  559,  53  P.  1082 
(construed);  128  C.  486,  488,  60  P.  1090  (construed):  2  C.  A. 
703,  706,  707,  710,  714,  84  P.  244   (construed  with  other  sections). 

As  to  comparison  of  handwriting-,  see  6  A.  D.  171. 

As  to  competency  of  expert  witnesses  for  comparison  of 
handwriting-,  see  68  L.  937. 

As  to  competency  of  handwriting's  as  standards  for  compari- 
son,  see    63   L.    427. 

As  to  evidence  of  handwriting  hy  comparison,  see  62  L.  817, 
63  L.   163,   427,   937. 

As  to  experts,  testimony  of,  as  to  genuineness  of  signature. — 
See  Kerr's  Cyc.  C.  C.  P.  §  1944,  note,  par.  14. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 


§  1945.  SAME.  WHERE  A  IVRITI^fG  IS  MORE  THA^ 
THIRTY  TEARS  OLD,  the  comparisons  may  be  made  with 
writings  purporting  to  be  genuine,  and  generally  respected 
and  acted  upon  as  such,  by  persons  having  an  interest  in 
knowing  the  fact. 

History:    Enacted  March   11,   1872. 

2  C.  A.  703,  710,  84  P.  244   (construed  with  other  sections). 

As  to  ancient  deeds,  when  admissible,  see  9  A.  S.  302. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

As  to  presuinption  tliat  ancient  writing-  is  genuine,  see  Kerr's 
Cyc.  C.  C.  P.   §  1963   subd.   34  and  note. 

§  1946.     ENTRIES  OF  DECEDENTS,  EVIDENCE  IN  SPE- 

CIFIED  CASES.  The  entries  and  other  writings  of  a  de- 
cedent, made  at  or  near  the  time  of  the  transaction,  and  in 
a  position  to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it. 
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2.  When  it  was  made  in  a  professional  capacity  and  in  the 

ordinary  course  of  professional  conduct. 

3.  When  it  ivas  made  in  the  performance  of  a  duty  spe- 
cially enjoined  by  law. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  387;  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  247,  act  held  unconstitutional, 
see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotutiuii. 

134  C.  26,  30,  66  P.  24   (construed). 

As  to  altered  writing,  who  to  explain  and  what,  see  post 
§  1982. 

As  to  entries  in  books — In  family  liible,  see  Kerr'.s  (;!\c.  < '.  ( '. 
P.    §  1870   and   note. 

Same — Repeated. — See    post    §  1949. 

Same — Where  there  lias  been  alteration. — See  Kcn'.s  Cyc.  C. 
C.   P.   §  1982   and   note. 

As  to  entries  repeated  in  regular  course  of  business,  see  post 
§1947. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  1947.  COPIES  OF  ENTRIES  ALSO  ALLOWED.  When  an 
entry  is  repeated  in  the  regular  course  of  business,  one  being 
copied  from  another  at  or  near  the  time  of  the  transaction, 
all  the  entries  are  equally  regarded  as  originals. 

History:  Enacted  March  11,  1872:  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act 
held  unconstitutional,  see   liistory,   §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.   for  3  pars,  annotation. 
82  C.   163,  166,  22  P.  1138,  1139    (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

§  1948.  PRIVATE  WRITINGS,  HOW  PROVED.  Every  pri- 
vate writing,  except  last  wills  and  testaments,  may  be  ac- 
knowledged or  proved  and  certified  in  the  manner  provided 
for  the  acknowledgment  of  proof  of  conveyances  of  real  prop- 
erty, and  the  certificate  of  such  acknowledgment  or  proof 
is  prima  facie  evidence  of  the  execution  of  the  writing  in  the 
same  manner  as  if  it  were  a  conveyance  of  real  property. 
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History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  387;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  248,  act  held  unconstitutional, 
see    history,    §  5    ante. 

See   Kerr's  Cyc.   C.   C.   P.   for  2  pars,   annotation. 

83  C.  270,  272,  23  P.  318,  319  (construed);  58  P.  1,  3  (applied); 
151  C.  411,  416,  90  P.  929  (lease,  how  proved);  2  C.  A.  703,  710, 
84  P.   244    (construed  with   other  sections). 

As  to  alterations  in  writing,  presumption,  see   86   A.   S.   129. 

As  to  conveyance  of  real  property  as  evidence,  see  Kerr's 
Cyc.  C.  C.  P.  §  1951  and  note. 

As  to  deeds,  parol  to  engraft  condition,  limitation  or  reserva- 
tion   on,   see    1    A.    D.    44. 

As  to  instrument  conveying  or  affecting  real  property,  in 
evidence,  see  Kerr's  Cyc.  C.  C.  P.   §  1951  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  parol  to  add  to  or  vary  a  writing,  see   56  A.  S.   659. 

§1949.  COUNTY  CLERKS  TO  KEEP  PEIVATE  PAPEBS 
DEPOSITED.     [Repealed.] 

History:  Enacted  March  11,  1872;  repealed  March  24,  1874, 
Code  Amdts.   1873-4,  p.   387. 

§  1950.    EEMOYAL  OF  PUBLIC  EECORDS.    The  record  of 

a  conveyance  of  real  property,  or  any  other  record,  a  tran- 
script of  which  is  admissible  in  evidence,  must  not  be  re- 
moved from  the  office  where  it  is  kept,  except  upon  the  or- 
der of  a  court,  in  cases  where  the  inspection  of  the  record 
is  shown  to  be  essential  to  the  just  determination  of  the 
cause  or  proceeding  pending,  or  where  the  court  is  held  in 
the  same  building  with  such  office. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   387. 

See  Kerr's  Cyc.   C.  C.  P.  for  2  pars,  annotation. 

113  C.   264,   267,   45   P.   327    (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  presumption  that  ordinary  course  of  business  has  been 
followed,  see  Kerr's  Cyc.  C.  C.  P.   §  1963  subd.   20  and  note. 

§1951.  INSTRUMENT  AFFECTING  REAL  PROPERTY 
USED  AS  EVIDENCE.    Every  instrument  conveying  or  affect- 
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ing  real  property,  acknowledged  or  proved  and  certified,  as 
provided  in  the  Civil  Code,  may,  together  with  the  certificate  of 
acknowledgment  or  proof,  be  read  in  evidence  in  an  action 
or  proceeding,  without  further  proof;  also,  the  original  rec- 
ord of  such  conveyance  or  instrument  thus  acknowledged  or 
proved,  or  a  certified  copy  of  the  record  of  such  conveyance 
or  instrument  thus  acknowledged  or  proved,  may  be  read  in 
evidence,  with  the  like  effect  as  the  original  instrument,  with- 
out further  proof. 

Hitttory:  Enacted  March  24.  1874,  Code  Amdts.  1873-4,  p.  388; 
amended  March  1,  1889,  Stats,  and  Amdts.  1889,  p.  45;  by  Code 
Commis.sion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  248, 
act  held  unconstitutional,  see  history,   §  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

70  C.  14,  15,  16,  11  P.  500,  501  (construed  with  §§1855,  1894. 
1919);  70  C.  361,  367,  11  P.  734,  736  (construed);  74  C.  425,  429, 
16  P.  231,  232  (construed);  80  C.  530,  536,  22  P.  275,  276,  277 
(cited);  89  C.  135,  139,  26  P.  647,  648  (cited):  91.  C.  158,  163,  164. 
27  P.  596,  861  (construed);  91  C.  158,  163,  164,  27  P.  596,  861 
(applied);  103  C.  108,  111,  37  P.  188  (applied);  120  C.  311,  315. 
49  P.  563,  566,  52  P.  586  (cited);  135  C.  178,  180,  67  P.  786 
(applied);  135  C.  312,  314,  67  P.  279  (construed);  135  C.  316, 
319,  67  P.  778  (construed);  139  C.  542,  557,  73  P.  436  (cited): 
144  C.  19,  34,  77  P.  712  (referred  to);  151  C.  411,  416,  90  P.  929 
(lease,  how  proved). 

As  to  breach  of  agreement  to  sell  personal  property,  pre- 
sumption of  detriment,  see  Kerr's  Cyc.  C.  C.  §  3309  and  note 
par.  4. 

As  to  breach  of  agreement  to  transfer  real  property,  pre- 
sumption  of  detriment,  see   Kerr's  Cyc.   C.  C.    §  3387   and   note. 

As   to   certified   copy,   see   ante   §  1948   and   note. 

As  to  detriment  from  conversion,  presumed,  see  Kerr's  Cyc. 
C.  C.  §  3336  and  note  pars.  20,  21. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  private  writing,  liuw  proved,  see  ante  §  1948. 
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CHAPTER    IV. 

MATERIAL  OBJECTS  PRESENTED  TO  THE  SENSES,  OTHER 
THAN    WRITINGS. 

§1954.      Material   objects. 

§1954.  MATERIAL  OBJECTS.  Whenever  an  object,  cog- 
nizable by  the  senses,  has  such  a  relation  to  the  fact  in  dis- 
pute as  to  afford  reasonable  grounds  of  belief  respecting  it, 
or  to  make  an  item  in  the  sum  of  the  evidence,  such  object 
may  be  exhibited  to  the  jury,  or  its  existence,  situation,  and 
character  may  be  proved  by  witnesses.  The  admission  of 
such  evidence  must  be  regulated  by  the  sound  discretion  of 
the  court. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.   C.  P.  for  4  pars,  annotation. 

107  C.  206,  209,  40  P.  336  (cited);  134  C.  505,  507.  66  P.  731 
(construed);   146  C.   124,  132,   79  P.  858    (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 


CHAPTER    V. 

INDIRECT   EVIDENCE,   INFERENCES,    AND   PRESUMPTIONS. 

§  1957.  Indirect   evidence    classified. 

§  1958.  Inference   defined. 

S  1959.  Presiunption   defined. 

§  1960.  When    an    inference   arises. 

§  1961.  Presumptions  inay   be  controverted,   when. 

S  1962.  Specification    of   conclusive   presumptions. 

§  1963.  All  other  presumptions  may  be  controverted. 

§1957.    INDIRECT     EVIDENCE     CLASSIFIED.      Indirect 
evidence  is  of  two  kinds: 

1.  Inferences;   and, 

2.  Presumptions. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3   pars,  annotation. 
59   C.    294,    300    (cited);    79   C.    304,    306,    307,   308,   21    P.    759.    760 
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(cited);    83    C.    507,    510,    23    P.    700,    701    (construed):    141    C.    r.fi, 
63,  74   P.   433    (cited);   143   C.   394,   398,   77   P.   177    (construed). 

As  to  many  miscpllaneous  mattors  of  evidence,  see  note 
§  1823,  ante. 

§1958.  INFERENCE  DEFINED.  An  inference  is  a  deduc- 
tion which  the  reason  of  the  jury  makes  from  the  facts  proved, 
without  an  express  direction  of  law  to  that  effect. 

Historj-:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  5   pars,  annotation. 

59  C.  294,  300  (cited);  82  C.  427,  438,  23  P.  276,  279.  7  I..  7M9 
(construed);  114  C.  42,  46,  45  P.  1000  (construed);  130  C.  1.  7, 
62  P.  297  (construed);  143  C.  394,  398,  77  P.  177  (construed); 
4  C.  A.   411,   417,  88  P.   380    (applied). 

As  to  declarations  of  tliird  persons,  properly  exiluiled.  see 
2  C.   145,  148. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§19.59.  PRESUMPTION  DEFINED.  A  presumption  is  a 
deduction  which  the  law  expressly  directs  to  be  made  from 
particular  facts. 

IIi.sfory:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.   P.  for  filli   pars,  annotation. 

51  C.  588,  589  (applied);  53  C.  274,  278  (applied);  56  C.  6(iO, 
605  (applied);  75  C.  98,  100,  16  P.  544,  545  (cited);  79  C.  304. 
307,  308,  21  P.  759,  760  (cited);  111  C.  261.  268,  15  A.  S.  180, 
43  P.  756,  31  L.  411  (applied);  122  C.  279,  282,  54  P.  844  (con- 
strued); 135  C.  178,  180,  67  P.  786  (presumption  that  official 
duty  has  been  regularly  performed);  135  C.  316,  319,  67  P.  77s; 
(cited);  137  C.  28,  34,  92  A.  S.  69,  69  P.  622.  907  (cited);  IK! 
C.  394,  398,  77  P.  177  (construed);  143  C.  616,  647,  77  P.  (;r,7 
(construed);  3  C.  A.  221,  224,  84  P.  843  (construed  as  re(|uirins 
deduction  only  in  cases  mentioned  in  §  1962). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

Agency — Assumption  of  authority  prima  facie  evidence. — 
Kerr's  Cyc.  C.  C.  §2205  and  note  pars.  11-13,  18.  21;  §2309  and 
note   par.    10;    8  2319   and   note   par.    52. 

Same — Continues,  former  agent  still  aetint;-.  In  fnrmei-  eapae- 
ity. — Kerr's  Cyc.  C.  C.  §2334  and  note  pai-.  7;  75  C,  I.^O.  16-', 
7  A.  S.   138,   16  P.   762. 

Alteration — In   writings. — See   86  A.  S.   129. 

Ancient  deeds,  when  admissible. — See  9  A.  S.  302. 
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Bill  of  exchange — Dishonored,  not  accepted  within  ten  days 
after  time  sufHcient  for  forwarding. — Kerr's  Pocket  C.  C.  §3133; 
40  C.   Ill,   114,   6  A.   R.   600. 

Book,  documents  or  papers,  inspection  of  copy  of  which  is 
refused,  presumption  by  jury. — See  ante  §  1000. 

Bottomry,  necessity  for  supplies. — Kerr's  Cyc.  C.  C.  §3019 
and  note  pars.   41-45. 

Breach  of  agreement  to  transfer  real  or  personal  property, 
rule  as  to  relief  for,  differs. — See  Kerr's  Cyc.  C.  C.  §  33S7  and 
note. 

Check — Consideration  is  rebuttable. — Kerr's  Cyc.  C.  C.  S  32.55 
and  note  par.   9;   70  A.  D.   746. 

Children  born  in  wedlock  conclusively  legitimate. — Kerr's 
Cyc.  C.  C.  §§  193,  194,  195  and  note  pars.   2-12. 

Claim  against  state,  board  of  examiners  acted  on  all  facts 
on  face. — Kerr's  Cyc.  Pol.  C.   §  660  and  note  par.   10. 

Collision — Of  street  cars. — See  50  A.  R.  553. 

Same — Of  vessels,  wilful  default,  from  breach  of  rules  of 
navigation. — Kerr's  Cyc.  C.   C.   §§  971.   972. 

Common  carrier — Law  presumes  against,  save  injury  appears 
impossible  by  human  means. — Kerr's  Cyc.  C.  C.  §  2194  and  note: 
87  A.  D.  87:  92  A.  D.  56;  97  A.  D.  408,  411:  2  A.  S.  500:  37  A.  S. 
639. 

Common  law — Conveyance  to  either,  spouse,  presumption,  re- 
buttable.—Kerr's  Cyc.   C.   C.   §164  and   note   pars.   67-70.    148. 

Same — From  possession  by  either  spouse. — ^^Kerr's  Cyc.  C.  C. 
§  164   note   pars.    17-21. 

Same — None  from  deed  of  husband  to  wife. — Kerr's  Cyc.  C.  C. 
§  164   and   note   pars.    142-145. 

Consideration — From  written  instrument. — Kerr's  Cyc.  C.  C. 
§  1614  and  note  \>a.TS.  1-70. 

Same — Good  and  sufficient,  for  note  l)y  liusband  to  wife. — 
Kerr's  Cyc.  C.  C.   §  1605  and  note  par.   159. 

Same — Sufficient,  repels  assumption  of  advantage. — Kerr's 
Cyc.  C.  C.   §  1614  and  note  par.   20. 

Continuance,   presumption   of. — See   50   A.   R.    297. 

Contract — Revision  of,  intention  of  parties  equitable. — See 
Kerr's  Pocket   C.  C.  §  3400. 

Same — Uncertainty  in,  caused  by  promisor. — See  Kerr'.s  Pocket 
C.   C.   §  1654. 

Conversion  of  personal  property,  detriment  from,  specified. — 
See  Kerr's  Cyc.  C.  C.  §  3336  and  note  pars.  20,  21,  and  §  3337. 

Conveyance  by  executor,  certified  copy  evidence  of  correct- 
ness  of  proceedings. — See  ante   §  1601. 

Corporation  or  joint  stock  association. — Absent  director 
assented  to  recorded  proceedings,  unless  dissent  entered. — Kerr'.s 
Pocket   Pen.   C.   §  570. 
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Same — Samo — Director — Has  knowledge  of  its  affairs. — Kt-rr'N 
Pocket  Pen.  C.   §  568. 

Same — Same — Same — Present,  assented  to  proceedings  unlt'ss 
dissent  entered. — See  Kerr's  Pocket  Pen.  C.  §  569. 

Same — Sales  of  stock  for  assessments,  certified  copies  of  affi- 
davits of  publication,  evidence  of  contents. — See  Kerr'w  Pocket 
C.   C.    §  348. 

Same — Stock,  it  has  none  of  its  own  to  sell. — See  Kerr's  i'yv. 
C.  C.   §§  343,   344  and  notes. 

Deed  or  grant — Delivery  of — At  its  date. — See  Kerr's  Cyc.  C. 
C.  §  1055  and  note;  7  A.  S.  151;  46  A.  S.  367. 

Same — Evidence  of  consideration. — See  Kerr's  Cyc.  C.  C.  §  1614 
and  note  pars.   27-29. 

Same — None,  procured  by  fraud. — See  Kerr's  Cyc.  C.  C.  §  1040 
and  note  pars.  3,  7,  10,  13,  15-23,  26-39. 

Same — Same — Or  on  that  of  acknowledgment. — See  86  A.  D.  63. 

Defraud,  intent  to,  from  voluntary  gift  without  consideration. 
■ — See  Kerr's  Cyc.  C.  C.  §  3442  and  note  pars.  44,   45. 

Deposit,  injury  to  or  loss  of  thing  deposited,  depositar.v  at 
fault.— See  Kerr'.s  Pocket  C.  C.  §  1838. 

Divorce — Connivance,  collusion  or  condonation,  from  unri>;i- 
sonable  lapse  of  time  in  commencing  action. — See  Kerr's  Pocket 
C.  C.  §  125. 

Same — Presumptions  from  lapse  of  time  may  be  rebutted. — 
See  Kerr's  Pocket  C,  C.   §  126. 

Domicile  of  wife — That  of  her  husband. — Sec  49  I..  138. 

Same — In  divorce,  presumption  not  applied. — See  Kerr's  Cyc. 
C.  C.   §  129  and  note  par.   3. 

Elector,  certified  copy  of  uncanceled  entrj'  upon  great  regis- 
ter, evidence. — See  Kerr's  Pocket  Pol.  C.  §  1117. 

Equalization,  board  of,  examination  befoi-e,  had  as  i)rovided 
in  §  3675  Pol.  C. — See  Kerr's  Cyc.  Pol.  C.   §  3675  and  note  par.   2. 

Error,  in  admission  of  testimony — None  that  it  was  prejudi- 
cial, or  that  injury  was  done,  if  error  shown. — See  ante   §  475. 

Fire  department,  certificate  of  exemption,  evidence  of  facts 
therein. — See  Kerr's  Pocket  Pol.  C.  §  3341. 

Foreign  law — Same  as  domestic. — See  Kerr's  Cyc.  C.  C.  §  71 
and  note  pars.   6,  7,  and  §  164  and  note  par.  35. 

Gift — Not  as  general  rule. — See  Kerr's  Cyc.  C.  C.  §1147  and 
note  pars.   58-67. 

Same — When  in  view  of  death. — See  Kerr's  Pocket  V.  C. 
§  1150. 

Same — Where  transfer  beneficial  to  donee. — See  Kerr's  Cyc. 
C.  C.  §  1147  and  note  par.  8. 

Guarantors,  of  payment  for  maker,  or  extension  of  time,  not 
presumed. — See  Kerr's  Cyc.  C.  C.  §  2819  and  note  par.  31. 

Highway — I^odging  or  dwelling,  term,  time  fur  estimation 
of  rent. — See  Kerr's  Pocket  C.  O.  §  194  1. 
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Husband  and  wife — Convoyante  to,  wife  is  tenant  in  com- 
mon.— See   Kerr's  Pocket   C  C.   §  164. 

Same — None  against  validity  of  provision  in  wife's  favor. — 
See  Kerr's  Cyc.  C.  C.  §  2224  and  note  pars.  78,  79. 

Same — Undue  influence  from  unfair  advantage. — See  Kerr's 
Cyc.    C.   C.    §  158,   note  pars.    44-46,    48,    54,   60-66. 

Same — Void  contract,  adopted  by  liusband  from  his  dealing 
with  property  bought  by  her. — See  Kerr's  Cyc.  C.  C.  §  158  note 
par.    67;   99   A.   D.   363. 

Hypothecation,  necessitj'  for  supplies. — See  Kerr's  Cyc.  C.  C. 
§  3019    note    pars.    42-45. 

Illicit  cohabitation,  that  it  continues  rebuttable. — See  Kerr's 
Cyc.    C.   C.    §  57   and   note   pars.    26-28. 

Indictment — Liability  of,  one  is  guest  not  boarder. — See 
Kerr's   Cyc.   C.   C.    §  1859   note   pars.    11,    15. 

Instrument  in  writing,  value  of,  equal  to  tliat  of  propi-rty 
to  which  it  entitles  owner. — See  Kerr's  Cyc.  C.  C.  §  3356  and 
note   pars.    1-5. 

Insurance,  marine,  insurer  lias  knowledge  of  prior  loss. — See 
Kerr's   Cyc.   C.   C.    §  2671   and    note. 

Same — Loss  from  continued  absence  of  ship. — See  Kcit'm 
Pocket    C.   C.    §  2706. 

Judgment — Effect  of,  upon  rights  in  various  cases. — Ante 
§  1908. 

Legal  capacity,  after  discharge  from  insane  asyKuii. — See 
Kerr's    Pocket    C.   C.    §  40. 

Legitimacy  of  children  born  in  lawful  wedlock. — See  Kerr's 
Cyc.  C.  C.  §§  193-195,  215  and  notes. 

Married  woman — Conveyance  to,  is  separate  property — See 
Kerr's   Cyc.   C.   C.    §  164,   note   pars.    150-157.  , 

Same — Note  and  mortgage  to,  her  separate  property. ^See 
Kerr's    Cyc.    C.    C.    §  164,   note   pars.    62-66. 

Same — Property   separate. — See   96   A.   D.   423. 

Marriage — Second,  supported  by  presumption. — See  S!)  A.  S.  198. 

Master  and  servant — Continuance  at  agreed  price,  wiiere  no 
new  agreeinent. — See  Kerr's  Cyc.  C.  C.  §2012  note  pars.   3-8. 

Same — Hiring,  terms  presumed  from  wages. — See  Kerr's  Cyc. 
C.  C.   §  2010,  note  pars.   2-10  and  §  2012  and  note  pars.   1-S. 

Same- — Service — Beyond  two  years,  contract  measure  of  com- 
pensation.— See  Kerr's  Cyc.   C.   C.   §  1980  and  note   pars.    1-3. 

Negligence — Collision — By  street-car. — See  Kerr's  Cyc.  C.  C 
§  1714,  note  par.   226;  and  50  A.  R.  553. 

Same — Same — Of  vessels,  wilful  default  from  breach  of  rules 
of  navigation. — See  Kerr's  Pocket  C.  C.  §  970. 

Same — Overdue,  or  presumptively  dishonored,  title  unaffected. 
— See  Kerr's  Cyc.  C.  C.  §3124.  note  par.  32;  40  C.  111.  114.  6  A. 
R.    600. 
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Same — Plaintiff  tlie  owner.— See  Kerr's  Cyc.  C.  C.  §3124  note 
par.    20. 

Same — Signature  of  every  drawer,  acceptor,  and  indorser 
made  for  consideration  before  maturity  and  in  ordinary  course 
of  busincs.s. — See  Korr'.s  Cyc.  C.  C.  §3104  and  note  i);ir.«.  l-r>. 
and   §  3122. 

Notary  public— Protest  I)y,  evidence  of  fncls  llicicin. — See 
Kerr's  Cyc.  C.  C.   §  795  note  pars.   1,   2. 

Obligations  between  several,  are  joint.— See  Korr'N  Foeket 
V.   C.   §  1431. 

I'arent  and  cliild — Abandonment,  evidence  of  relinquishment 
to  child  of  right  of  control. — See  Kerr's  Cyc.  C.  C  §211  ancl 
note  par.   2. 

Partial  performance  of  obligation,  none  of  retention  of  ln'iic- 
fit  from. — See   Kerr's  Cyc.  C.   C.   §  1477   and   note  par.    2.".. 

Partner — Property,  acquired  witli  partnership  funds. -^Seo 
Kerr's   Cyc.   C.   C.   §2406   note  pars.   2-7;    17   C.    262. 

Payment — Not  loan,  froin  monej-  delivered  by  debtor  to  cri'd- 
itor. — See    89    A.    D.    70. 

Same — Of  debt  from  lapse  of  time.— See  18  A.  S.  879:  ante 
§  1823,   note. 

Personal  property — Breach  of  agreement  to  sell,  relieved  by 
pecuniary  compensation. — See  Kerr's  Pocket  C.  C.  §  3387. 

Possession — Of  tenant,  possession  of  landlord  till  expiratimi 
of  five  years  from  termination   of  tenanc5'- — Ante  §  326. 

Same — Rightful,  until  overcome  by  evidence. — See  Kerr's  Cyc. 
C»  C.   §  1006  note  pars.   14,   19. 

Promise  between  parties,  joint  and  sev(M-al.  fi-om  ))eneflt. — 
See  Kerr's  Cyc.  C.  C.  §  1659  and  note  pars.   8-11. 

Promissory  note — Evidence  of  consideration. — See  Kerr's  Cyc. 
C.   C.    §  1614   and   note   pars.    23,    24. 

Ratification,  wliere  a  constituent,  after  an  unautlioi-izcd  act. 
expressly  ratified  it,  it  was  in  some  legal  and  sufficient  mode. — 
See  32  C.  377,  383,  and  Kerr's  Cyc.  C.  C.  §2310  and  note  pars. 
1-49,   and    §  2313   note   par.    7. 

Real  property — Breach  of  agreement  to  transfer,  not  relieved 
by  pecuniary  compensation. — See  Kerr's  Cyc.  C.  C.  §  3387  note 
pars.    1-7. 

Same — Pecuniary  consideration  for  breach  of  agreement  to 
transfer,  no  relief. — See  Kerr's  Cyc.  C.  C.   §  33S7  and  n(jte. 

Same — Term  of  hiring  of,  from  year  to  yr;ir. — See  Kerr's 
Cyc.  C.   C.   §  1943  and   note   par.    6. 

Same — Transfer  for  benefit  of  party  supplying  i)urcluise 
money. — See  Kerr's  Cyc.  C.  C.  §  853  pars.   19-23,  45,  70. 

Same — Sale,  fee-simple  title  intended  to  pass. — See  Kerr's 
Cyc.  C.  C.   §1105  and  note  pars.   1-10;   §1731   note  par.   175. 

Relief    by    pecuniary    consideration,    fur    lireacli    i>f   agreement 
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to    transfer    personal    property. — See    Kerr's    Cyc.    C.    C.    §  3387 
and   note. 

Sale,  ownership  in  seller. — See  Kerr's  Cye.  C.  C.  §1722  note 
par.    8. 

Sanity — Always  presumed. — See  36  L.   721. 

Same — Same — Until  contrary  appears. — See  Kerr's  Cyc.  C.  C. 
§  38  note  pars.  26-29,  and  §  40. 

Separate  property  of  wife  from  conveyance  to  her,  not  con- 
clusive.— See   Kerr's  Cyc.   C.   C.   §  164  note   pars.    74-107. 

Ship — Actual  loss  from  continued  absence  and  unheard  of. — • 
See  Kerr's  Pocket  C.  C.   §  2706. 

Same — Managing'  owner,  no  right  to  compensation. — See 
Kerr'.s   Pocket    C.   C.    §  207  2. 

Shorthand  notes,  transcript  as  evidence,  see  ante  §  273. 

Same — Purchaser,  certificate  of  register  evidence  of  title. — 
See  Kerr's  Cyc.   Pol.  C.   §  3514   and  note  par.   22. 

Streets — Owner  of  land  bounded  by  road  or,  owns  to  center 
of   way.— See  Kerr's   Cyc.   C.   C.    §  831. 

Surveys  and  maps  of  boundary  lines,  approved,  evidence  of 
establishment  thereof. — See  Kerr's  Pocket  Pol.   C.   §  3973. 

Tax — Collector,  affidavit  of  publication  of  delinquent  list,  evi- 
dence of  facts  therein. — See  Kerr's  Cyc.  Pol.  C.  §  3769  and  note 
pars.    1-3. 

Same — Deed- — Conclusive  of  publication  of  notice  required  by 
law. — See  Kerr's  Cyc.  Pol.  C.   §  3769  note  par.   4. 

Same — Same — Recitals  evidence  of  facts  therein. — See  Kerr's 
Cyc.   Pol.   C.    §  3786   note   pars.    1-45.  „ 

Tenants,  injury  to,  none  of  failure  of  duty,  fron^  lapse  of 
time. — See  Kerr's  Pocket   C.  C.   §  1941. 

Testator — Died  intestate,  as  to  posthumous  child  not  men- 
tioned.— See  Kerr's  Cyc.  C.  C.  §  1306  note  pars.  1-14. 

Title — Fee  simple,  by  grant  of  real  property  unless  appears 
lesser  estate  intended. — See  Kerr's  Cyc.  C.  C.  §  1105  and  note 
pars.    1-10. 

Trade-mark  calculated  to  mislead,  intent  to  deceive. — See 
Kerr's  Cyc.  C.  C.   §  991  note  par.   162. 

Trespass — Damage,  wrongful  entry  upon  mining  claim. — See 
Kerr's  Cyc.  C.  C.  §  3360  note  par.  14;   76  A.  D.   567. 

Trust — Acceptance  where  gift  beneficial  to  cestui  <iue  trust. — 
See  Kerr's  Cyc.  C.  C.  §  852  note  pars.  133-136. 

Same — From  transfer  of  real  property  to  one  and  considera- 
tion paid  by  or  for  another. — See  Kerr's  Cyc.  C.  C.  §  853  and 
note. 

Same — None  from  conveyance  taken  in  name  of  wife  or 
child  or  other  for  whom  must  provide. — See  Kerr's  Cyc.  C.  C. 
§  2227  note  par.  105. 

Trustee — Faithfully  discharge  his  duties.- — See  Kerr's  Cyc.  C. 
C.    §  2238   note   par.    3. 
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Same — Obtaining  advantage — Over  ))eneflciary,  that  transac- 
tion without  consideration  and  under  undue  influenee. — See 
Kerr's  Cyc.  C.  C.  §  2235  note  pars.  8-14,  and  §  2236  note  pars. 
2-24. 

Same — Same — Was  witliout  consideration,  or  by  undue  influ- 
ence.— See  Kerr's  Cyc.  C.  C.  §2235  and  note  pars.  1-18,  and 
§  2236   note   par.    12. 

Undue  influence — None  from  gift  from  wife  to  husl)and. — See 
Kerr's  Cyc.  C.  C.  §  158  note  pars.   65,   66. 

Same — None  of,  between  husband  and  wife. — See  Kerr's  Cyc. 
C.  C.  §  158  note  pars.  54-66;  also  ante  §  1823,  note. 

Want  of  consideration,  burden  of  proof. — See  Kerr's  Cyc.  C.  C. 
§  1615  and  note  pars.  1-10. 

Warehouse  receipts,  non-negotiable. — See  Kerr's  Cyc.  C.  C. 
§  1858b   note    11. 

Written  contract,  all  material  items  and  terms  prcsuinal)l>- 
Introduced. — See  Kerr's  Pocket  C.  C.  §  1640;   23  A.  S.  469. 

Written  instrument  presumptive  evidence  of  consideration. — 
See   Kerr's  Cyc.  C.   C.   §  1614  note  pars.    20-33,   39. 


§  lyeO.  WHEX  AN  IMERENCE  ARISES.  An  inference 
must  be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by 
a  consideration  of  the  usual  propensities  or  passions  of  men, 
the  particular  propensities  or  passions  of  the  person  whose 
act  is  in  question,  the  course  of  business,  or  the  course  of 
nature. 

IliNtorj:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  8  pars,  annotation. 

3  P.. 884,  886  (construed);  59  C.  294,  299,  300  (cited);  7.5  C.  9s. 
100,  16  P.  544,  545  (referred  to);  106  C.  514,  529,  39  P.  922  (subd. 
2  applied);  130  C.  1,  7,  62  P.  297  (construed  with  §1958);  139  C. 
118,  123,  72  P.  834  (cited);  141  C.  56,  63,  74  P.  433  (subd.  2  cited); 
143  C.  259,  263,  76  P.  1017  (applied);  143  C.  394,  398,  77  P.  177 
(construed  with  §  1957);  4  C.  A.  411,  417,  88  P.  380   (cited). 

As  to  many  miscellaticous  matters  of  evidence,  sen  note  S  ISl'3, 
ante. 


S  Um.     I'KESlLMrTIOiNS      MAY      BE      C0MH<>VE1{TEI>, 

WHEN.    A  presumption   (unless  declared  by  law  to  be  con- 
clusive) may  be  controverted  by  other  evidence,  direct  or  in- 
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direct;  but  unless  so  controverted,  the  jury  are  bound  to  find 
according  to  the  presumption. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

21  P.  725,  726  (effect  of  presumption  not  controverted);  79  C. 
304,  307,  308,  21  P.  759,  760  (cited);  83  C.  270,  272,  23  P.  318,  319 
(applied);  83  C.  507,  510,  23  P.  700,  701  (cited);  89  C.  286,  295. 
26  P.  873,  876,  13  L.  576  (cited);  130  C.  1,  7,  62  P.  297  (construed); 
135  C.  316,  319,  67  P.  778  (applied);  143  C.  646,  648,  77  P.  657 
(cited);  144  C.  698,  702,  78  P.  277  (effect  of  presumption  not 
controverted);  2  C.  A.  351,  354,  83  P.  455  (applied  to  C.  C.  §  1055 
— presumption  that  grant  duly  executed  was  delivered);  3  C.  A. 
221,  224,  84  P.   843    (construed  and  applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

§1962.  SPECIFICATION  OF  CONCLUSIVE  PRESUMP- 
TIONS. The  following  presumptions,  and  no  others,  are 
deemed  conclusive: 

1.  A  malicious  and  giiilty  intent,  from  the  deliberate  com- 
mission of  an  unlawful  act,  for  the  purpose  of  injuring  an- 
other; 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  writ- 
ten instrument  between  the  parties  thereto,  or  their  succes- 
sors in  interest  by  a  subsequent  title;  but  this  rule  does  not 
apply  to  the  recital  of  a  consideration; 

?>.  IVheuever  a  party  has,  by  his  oivii  declaration,  act,  or 
omission,  intentionally  and  deliberately  led  another  to  believe 
a  particular  thing  true,  and  to  act  upon  such  belief,  he  can- 
not, in  any  litigation  arising  out  of  such  declaration,  act, 
or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation; 

5.  The  issne  of  a  wife  cohabiting:  with  her  hnsband,  who 
is  not  impotent,  is  indisputably  presumed  to  be  legitimate; 

6.  The  jndsrnient  or  order  of  a  court,  when  declared  by  this 
code  to  be  conclusive;  but  such  judgment  or  order  must  be 
alleged  in  the  pleadings  if  there  be  an  opportunity  to  do  so: 
if  there  be  no  such  opportunity,  the  judgment  or  order  may 
be  used  as  evidence. 
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7.  Any  other  presumption  which,  by  statute,  is  expressly 
made  conclusive. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Anidts.  1900-1.  p.  248.  act  held 
unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  39  pars,  annotation. 

63  C.  538,  540  (subd.  2  cited);  70  C.  103,  105,  107,  11  P.  .'.Gl,  502. 
563  (subd.  4  construed);  70  C.  440,  442,  444,  11  P.  697  (subd.  2 
applied);  74  C.  409,  411  (subd.  2  applied),  16  P.  226,  227  (mis- 
cited  as  §1963  subd.  2);  82  C.  77,  83,  22  P.  979,  980  (subd.  3 
construed):  82  C.  427,  453,  23  P.  276,  284,  7  L.  799  (cited  in 
dis.  op.  of  Fox,  J. — subd.  3  ought  to  prevail  when):  89  C.  286. 
295.  296.  26  P.  873.  876,  877,  13  L.  576  (cited);  90  C.  157,  162,  27 
P.  71  (subd.  3  applied);  96  C.  106,  109.  110,  30  P.  1022.  1023 
(Cited);  107  C.  291.  295,  40  P.  428  (subd.  3  applied);  109  C.  211. 
220,  41  P.  1028  (subd.  2  applied);  110  C.  102,  106,  42  P.  424 
(subd.  3  applied);  113  C.  385.  389.  45  P.  700  (subd.  2  applied); 
115  C.  357,  365,  47  P.  135  (subd.  3  applied);  118  C.  93.  99.  50 
P.  272  (subd.  2  cited);  58  P.  1,  2  (subd.  4  applied — presumption 
continues  until  rebutted);  128  C.  270,  274,  60  P.  867.  49  L.  13S 
(referred  to);  130  C.  533,  539.  62  P.  930  (subd.  3  applied):  131 
C.  379.  383.  63  P.  692  (subd.  2  applied);  134  C.  441.  444.  66  P. 
587  (subd.  3  applied);  137  C.  298.  301,  303,  92  A.  S.  175,  70  P. 
91    (subd.  5  construed);  139  C.  66,  69,  72  P.  600   (subd.  1  applied): 

142  C.  34,  42,  75  P.  569  (subd.  3  applied);  142  C.  112.  115.  75  P. 
668   (subd.  3  cited);   142  C.   621,  627,  76  P.  500    (subd.   5  applied): 

143  C.  501,  504,  77  P.  405  (subd.  3  applied);  145  C.  138.  140.  is 
P.  470  (construed);  146  C.  525,  528,  530,  80  P.  707  (subd.  3 
applied);  151  C.  723.  729.  91  P.  616  (what  recital  of  mortgage, 
as  between  parties  thereto,  is  conclusively  presumed  to  be  true); 
3  C.  A.  221,  224,  84  P.  843  (construed  with  other  sections);  4 
C.  A.  354,  355,  88  P.  282  (subd.  3  applied — ratification  of  agency): 

5  C.  A.  329,  334,  90  P.  471  (cited — presumption  tiiat  one  intends 
ordinary  consequences  of  his  acts,  regardless  of  original  intent): 

6  C.  A.  20,  29,  91  P.  348,  352  (referred  to — presumption  of  undu.- 
influence  respecting  delivery  of  deed);  6  C.  A.  602,  609,  92  P. 
744    (subd.   3  applied — completion   of   buildings). 

As  to  agency — Acts  done  within  scope  of  authority,  si-c  Kerr's 
Cyc.  C.  C.  §  2309  note  par.  10.  §  2319  note  par.  52. 

Same — Assumption  of  authority  prima  facie  evidi-nce.  see 
Kerr's  Cyc.  C.  C.  §2205  note  pars.  11-13,  18,  21;  §2309  note 
par.   10;   §2319   note  par.   52. 

Same — Ostensible  authority,  see  Kerr's  Cyc.  C.  C.  §  2205  nott- 
pars.  11-13,   18,  21;   §2300,   2309   note  par.    10;   §§2316.   2317. 

Same — Written  authority  against  one  performing  act  p.>s- 
sible  only  under  such,  see  Kerr's  Cyc.  C.  §  2310  nolo  par.  10; 
94  C.  284,   289,  28  A.  S.   122,   29   P.  640. 
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As  to  attornment  of  tenant  to  a  stranger,  see  Ken's  Gyc.  C. 
C.  §  1948  and  note. 

As  to  conclusive  evidence  generally,  see  post  §  197S. 

As  to  conclusive  presumptions,  see  36  A.  S.  686,  689. 

As  to  conclusiveness  of  decree  of  dist ril)iitir>n  of  estate,  see 
Kerr's  Cyc.  C.  C.   P.   §  1665  and  note. 

As  to  conclusiveness  of  entry,  in  minutes,  of  jiroDf  of  notice 
in  administration  of  estates,  see  ante  §  1376. 

As  to  conclusiveness  of  judgment  settling  accounts  of  execu- 
tors or  administrators,   see  Kerr's  Cyc.  C.  C.  P.  §  1638  and  note. 

As  to  conclusiveness  of  probate  of  will,  see  Kerr's  Cyc.  C.  C. 
P.    §  1333   and   note. 

As  to  courts  of  superior  jurisdiction,  that,  upon  collateral 
attack,  their  records  are  conclusively  presumed  to  speak  the 
truth  and  that  whatever  is  there  is  rightfully  there,  see  45  C. 
455,    462. 

As  to  decree  allowing  accounts  of  administrators,  etc.,  see 
Kerr's  Cyc.  C.  C.  P.  §  1638  and  note. 

As  to  effect  of  judgment  upon  personal  conditions  or  rela- 
tions, see  Kerr's  Cyc.  C.  C.  P.  §  1908  and  note. 

As  to  evidence  of  notice — On  application  for  letters  of  admin- 
istration, see  ante   §  1376. 

As  to  insurance,  marine,  actual  loss  presumed,  see  Kerr's 
Pocket  C.  C.  §  2706. 

As  to  judgments,  etc.,  see  Kerr's  Cyc.  C.  C.  P.  §  1908  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

As  to  mortgage,  genuineness  not  controverted,  that  its  recitals 
are  true,  see  74  C.  409,  411,  16  P.  226. 

As  to  no  evidence  conclusive  or  unanswerable  unless  declared 
so  by  this  code,  see  post  §  1978. 

As  to  real  property,'  lease  accepted,  agreement  as  to  applica- 
tion, possession  under  lease  conclusive,  see  Kerr's  Cyc.  O.  C. 
§1948  note  pars.   39,   40;   72   C.   307,   310,   13   P.   866. 

As  to  standing  by,  see  Kerr's  Cyc.  C.  C.  §  1709  and  note. 

As  to  tax-deed  conclusive  evidence  of  proceedings  from  assess- 
ment to  execution  of  deed,  see  Kerr's  Cyc.  C.  C.  §  3787  and 
note  pars.   1-8. 

As  to  tenant  denying  landlord's  title,  see  Kerr's  Cyc.  C.  C. 
§  1948   and   note   pars.    13-53. 

As  to  title,  knowledge  of  one's  own,  conclusive,  see  Kerr's 
Cyc.  C.  C.   §  1575  note  par.   9. 

As  to  water-right,  acquiescence  of  owner,  new  rights 
accrued,  see  Kerr's  Cyc.  C.  C.   §  1006  note  par.   70. 

As  to  water-right  adverse  enjoyment  five  yeai's,  gi-ant  prc- 
siimed,  see  Kerr's  Cyc.  C.  C.  §  1007  note  par.  65. 

As  to  wilful   deceit,  see  Kerr's  Cyc.  C.  C.   §  1709  and  note. 
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§  1963.  ALL  OTHER  FKESUMPTIONS  MAY  BE  CONTRO- 
VERTED. All  other  presumptions  are  satisfactory,  if  un- 
contradicted. They  are  denominated  disputable  presumptions, 
and  may  be  controverted  by  other  evidence.  The  following 
are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his 
voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

5.  That  evidence  wilfully  suppressed  would  be  adverse  if 
produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the 
latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been 
paid ; 

10.  That  former  rent  or  instalments  have  been  paid  when  a 
receipt  for  later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned  by 
him; 

12.  That  a  person  is  the  owner  of  jiroperty  from  exercising 
acts  of  ownei-ship  over  it,  or  from  common  reputation  of  his 
ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself  for 
the  payment  of  money,  or  the  delivery  of  a  thing,  has  paid 
the  money  or  delivered  the  thing  accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it; 

If).  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
state  or  any  other  state  or  country,  was  acting  in  the  lawful 
excercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive  does  still 
correctly  determine  or  set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the 
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jury  and  passed  upon  by  them;  and  in  like  manner,  that  all 
matters  within  a  submission  to  arbitration  were  laid  before 
the  arbitrators  and  passed  upon  by  them; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given 
or  indorsed  for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note 
or  bill  of  exchange  was  made  at  the  time  and  place  of  making 
the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in 
the  regular  course  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing 
acquiesced  in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of  marriage; 

31.  Tbat  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as 
is  usual  with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years  old 
is  genuine,  when  the  same  has  been  since  generally  acted 
upon  as  genuine,  by  persons  having  an  interest  in  the  ques- 
tion, and  its  custody  has  been  satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting  to  be 
printed  or  published  by  public  authority,  was  so  printed  or 
published; 

36.  That  a  printed  and  published  book,  purporting  to  con- 
tain reports  of  cases  adjudged  in  the  tribunals  of  the  state 
or  country  where  the  book  is  published,  contains  correct 
reports  of  such  cases; 
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37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person  has  actually  con- 
veyed to  him,  when  such  presumption  is  necessary  to  perfect 
the  title  of  such  person  or  his  successor  in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial 
ground,  for  five  years,  with  the  consent  of  the  owner,  and 
without  a  reservation  of  his  rights,  is  presumptive  evidence 
of  his  attention  to  dedicate  it  to  the  public  for  that  purpose ; 

39.  That  there  was  a  good  and  sufficient  consideration  for 
a  written  contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  snrviyorship  is  presumed  from 
the  probabilities  resulting  from  the  strength,  age,  and  sex, 
according  to  the  following  rules: 

First. — If  both  of  those  who  have  perished  were  under  the 
age  of  fifteen  years,  the  older  is  presumed  to  have  survived; 

Second. — If  both  were  above  the  age  of  sixty,  the  younger 
is  presumed  to  have  survived ; 

Third. — If  one  be  under  fifteen  and  the  other  above  sixty, 
the  former  is  presumed  to  have  survived; 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and  the 
sexes  be  different,  the  male  is  presumed  to  have  survived;  if 
the  sexes  be  the  same,  then  the  older; 

Fifth, — If  one  be  under  fifteen,  or  over  sixty,  and  the  other 
between  those  ages,  the  latter  is  presumed  to  have  survived. 

HiMtory:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  2^9.  not 
held  unconstitutional,   see   history,   5  5   ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  IfiO  pars,  annotation. 

.^3  C.  29,  30  f.suhd.  14  applied);  5fi  C.  ."188.  .'^89  (suhd.   If.  uppli'Ml); 

60  C.  414,  419  (suhd.  32  applied);  61  C.  131,  132  fsuhd.  IS  npplied): 

61  C.  540,  543  fsuhd.  25  applied);  65  C.  50.  .'.4,  2  P.  711,  711 
(suhd.  40  par.  4  applied):  67  C.  182,  184,  7  P.  48S  (suh.l.  14  con- 
strued); 68  C.  481,  484.  9  P.  666.  668  (.suhd.  15  applied):  G9  C. 
199,  202.  10  P.  479,  480  (suhd.  11,  12  applied):  69  C.  255,  418.  10  P. 
674  (suhd.  32  applied);  71  C.  21.  24.  11  P.  808.  809  (suhd.  15 
applied);  71  C.  115,  121.  11  P.  860,  863  (suhd.  32  appliod):  71 
C.  205,  208,  12  P.  53  (suhd.  15  applied);  71  C.  263,  267,  12  P. 
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71,  73  (subd.  26  applied);  14  P.  843,  846  (subd.  15  applied);  16 
P.  226,  227  (miscited  for  §1962  subd.  2);  75  C.  98,  100,  16  P. 
544,  545  (subd.  25  applied);  75  C.  240,  244,  7  A.  S.  151,  155,  17 
P.  193,  194  (subd.  25  applied);  75  C.  443,  451,  17  P.  241,  245 
(subd.  15  applied);  76  C.  149,  152,  18  P.  158,  159  (subd.  15 
(applied);  76  C.  294,  297,  18  P.  407,  409  (subd.  15  applied);  76 
C.  649,  652,  18  P.  855,  856  (subd.  40  applied);  77  C.  45,  47,  IS 
P.  869,  870  (subd.  14  applied);  78  C.  296,  299,  20  P.  680.  681 
(subd.  15  applied);  21  P.  725,  727  (subd.  12  applied);  79  C.  304, 
310,  21  P.  759,  761  (subd.  32  applied);  79  C.  501,  503,  21  P.  970, 
971  (subd.  15  applied);  79  C.  565,  566,  21  P.  959,  960  (subd.  9 
applied);  81  C.  231,  233,  22  P.  654  (subds.  1,  15,  20,  28,  33 
(applied);  81  C.  303,  325,  22  P.  665,  672  (subd.  32  applied);  81 
C.  398,  405,  22  P.  871,  873  (subd.  32  applied);  82  C.  427,  453,  23 
P.  276,  7  L.  799  (subd.  30  applied);  82  C.  513,  516,  23  P.  187, 
188  (subd.  15  applied);  83  C.  163,  166.  23  P.  374,  375  (subds. 
11,  12  applied);  83  C.  380,  382,  23  P.  421,  422  (subd.  2  applied): 
83  C.  447,  449,  23  P.  530  (subd.  15  applied);  85  C.  58,  61,  24 
P.  611,  612  (subd.  19  applied);  85  C.  488,  502,  24  P.  930,  933 
(subd.  32  applied);  86  C.  144,  147,  24  P.  860,  861  (subd.  2  ap- 
plied), 87  C.  40,  48,  24  P.  600,  601,  25  P.  249  (subd.  15  applied); 
89  C.  286,  295,  26  P.  873,  876,  13  L.  576  (subd.  3  applied):  96 
C.  106,  110,  30  P.  1022,  1023  (cited);  76  C.  294,  297,  18  P.  407 
(subd.  28  applied);  97  C.  171,  177,  31  P.  933,  935  (subds.  14, 
16  applied-);  97  C.  594,  597,  32  P.  644,  645  (subd.  15  applied); 
98  C.  628,  632,  33  P.  731,  732  (subd.  18  applied):  98  C.  658,  660. 
33  P.  750,  751  (subd.  32  applied):  99  C.  57,  73,  33  P.  786,  791 
(subd.  24  applied);  99  C.  363,  372,  33  P.  916,  919  (subd.  12 
cited);  100  C.  316,  321,  34  P.  711  (subd.  15  applied):  105  C. 
60,  65,  38  P.  519  (subd.  15  applied);  106  C.  514,  529,  39  P.  922 
(subds.  9,  20  applied);  106  C.  651,  655,  40  P.  8  (subds.  8,  11, 
21,  22  (applied);  107  C.  177,  186,  40  P.  231  (subd.  15  applied); 
108  C.  538,  542,  41  P.  401  (subds.  14,  15  applied):  109  C.  682, 
691,  34  P.  98  (subd.  15  applied);  111  C.  46,  49,  43  P.  392  (subd. 
15  applied);  111  C.  261,  267,  15  A.  S.  180,  43  P.  756,  31  L.  411 
(subd.  1  applied);  112  C.  369,  371,  63  A.  S.  220,  42  P.  301,  44 
P.  723  (subd.  24  applied);  113  C.  403,  404,  54  A.  S.  357,  361, 
45  P.  708,  33  L.  374  (subd.  25  applied);  117  C.  695,  702,  49  P. 
1043  (subd.  15  applied):  119  C.  54,  56,  50  P.  1070  (subd.  32 
applied);  119  C.  364,  368,  51  P.  549,  955  (subd.  25  applied); 
119  C.  463,  467,  51  P.  704  (subd.  8  applied),  52  P.  1074,  1075, 
1076;  121  C.  194,  197,  53  P.  563  (subd.  15  applied);  122  C.  204, 
206,  54  P.  742  (subd.  16  applied);  122  C.  486,  493,  499,  55  P. 
581,  582,  584  (subd.  6  applied);  123  C.  625,  631,  56  P.  776  (subd. 
33  applied);  125  C.  618,  621,  58  P.  205  (subd.  9  applied):  126 
C.  43,  49,  58  P.  320,  46  L.  832  (subd.  20  applied);  126  C.  553,  555, 
58  P.  1045  (subd.  15  applied),  59  P.  211,  212;  128  C.  394,  398,  60 
P.  979  (subd.  16  applied);  128  C.  552,  555,  61  P.  670  (subd.  25 
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applied);  128  C.  627,  631.  61  P.  371  (subd.  32  applied);  129 
C.  20,  24,  61  P.  477  (subd.  24  applied):  129  C.  325,  328,  61  P. 
1076  (subd.  15  applied);  129  C.  384.  389,  62  P.  64  (subd.  39 
applied);  130  C.  27,  39,  62  P.  386,  390  (subd.  15  applied):  130 
C.  342,  344  (erroneously  cited  as  §  963).  correct  citation,  62 
P.  561,  562;  130  C.  352,  356,  357,  62  P.  555  (subds.  5,  6  applied); 
132  C.  75,  76,  64  P.  117  (subd.  24  applied);  132  C.  209,  212,  64 
P,  258  (subd.  32  applied);  132  C.  502,  506,  60  P.  863,  64  P. 
894  (subd.  15  applied);  133  C.  237,  241,  65  P.  565  (subds.  5,  6 
referred  to);  133  C.  387,  389,  390,  65  P.  877  (subds.  15.  16 
applied);  134  C.  207,  211,  66  P.  262  (subds.  1.  15  applied):  134 
C.  441,  443,  66  P.  587  (subds.  1,  3  applied):  134  C.  482,  488,  66 
P.  734  (subd.  4  cited):  134  C.  613,  615,  66  P.  959  (subd.  1 
applied);  135  C.  178,  180,  67  P.  786  (subd.  15  applied);  135  C. 
225,  231,  67  P.  142  (subd.  15  cited);  136  C.  241,  244,  68  P.  705 
(subd.  15  applied);  136  C.  403,  406,  69  P.  88,  89  (subd.  15 
applied);  137  C.  28,  35,  92  A.  S.  69,  69  P.  622,  907  (subd.  19 
applied);  137  C.  222,  223,  69  P.  1041  (subd.  1  applied);  137  C. 
280,  283,  70  P.  169  (cited);  138  C.  285,  289,  71  P.  348  (subd.  20 
applied);  138  C.  223,  227,  71  P.  337  (subd.  15  cited);  139  C.  384. 
389,  73  P.  851  (subd.  34  applied);  139  C.  521,  525,  73  P.  429 
(subds.  4,  11,  12,  28  applied);  139  C.  542,  558,  73  P.  436  (subd. 
14  applied);  140  C.  397,  399,  73  P.  1059  (subd.  6  applied):  140 
C.  545,  546,  74  P.  21  (subd.  21  applied);  141  C.  56,  60,  74  P. 
433  (subd.  5  cited):  142  C.  59,  69,  75  P.  649  (subds.  4,  19,  20.  28 
applied);  142  C.  125,  132,  75  P.  672  (subd.  4  applied);  142  C.  447. 
450,  76  P.  42  (subd.  15  applied);  143  C.  164,  167,  168,  76  P.  979 
(subds.  5,  6,  32  applied);  143  C.  275,  278,  76  P.  1036  (subd. 
16  applied):  77  P.  402  (subds.  15,  17  applied);  144  C.  698.  701, 
78  P.  277  (subd.  11  cited);  144  C.  705,  707,  78  P.  266  (subds.  1, 
19,  28  applied);  145  C.  468,  470,  78  P.  951  (subd.  15  applied): 
146  C.  119,  121,  79  P.  846  (subds.  20,  28,  32  applied);  150  C. 
99,  104,  88  P.  267  (subd.  30 — presumption  that  husband  is  able 
to  support  his  wife);  150  C.  440,  450,  89  P.  102  (subds.  20,  28 
applied — no  presumption  that  smelting  and  refining-  works 
are  run  at  night);  1  C.  A.  50,  52,  81  P.  753  (subd.  11  applied): 
2  C.  A.  24,  26,  82  P.  1122  (subds.  15-20  cited):  2  C.  A.  122.  132. 
83  P.  62  (subds.  1,  19,  20,  33,  39  cited);  3  C.  A.  44,  46,  84  P. 
214  (subd.  15  applied);  3  C.  A.  221,  224,  84  P.  843  (construed 
as  to  presumption  provided  for);  3  C.  A.  561,  570,  86  P.  820 
(subd.  3  referred  to);  3  C.  A.  597,  599,  86  P.  812  (subd.  15 
applied);  3  C.  A.  741,  744,  86  P.  1108  (subd.  32  applied):  5  C. 
A.  329,  334,  90  P.  471  (presumption  is  tliat  one  intends  ordinary 
conse<iue)iccs  of  his  acts  regardless  of  original  intent):  5  C  A. 
427,  432,  90  P.  561  (subd.  15  conslru.d  and  applied):  6  C.  A. 
163,  106,  91  P.  677  (subd.  21  applied  to  nut.-):  7  ('.  A.  547.  54S. 
94  P.  867  (identity  of  person  is  presumcil  from  idi-ntiiy  i>f  nann'. 
but  such  presumption  is  disputable). 
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As  to  affidavits  and  copies  of  entries  by  countj'  clerk  in 
partnership  proceeding's,  being  prima  facie  evidence,  see  Kerr's 
Cyc.  C.  C.  §§  247],  2485  and  notes. 

As  to  affidavits  of  publication  on  sale  of  stock  for  delinquent 
assessments  being  prima  facie  evidence,  see  Kerr's  Cyc.  C.  C. 
§  348  and  note. 

As  t(i  affidavit  of  secretary,  or  auctioneer,  of  publication  of 
notice  of  sale  of  stock  for  delinquent  assessments  being  prima 
facie  evidence  of  time  and  place  of  sale,  etc.,  see  Kerr's  Cyc. 
C.  C.  §  348  and  note. 

As  to  burden  of  proof  to  invalidate  sufficient  consideration, 
see  Kerr's  Cyc.  C.  C.   §  1615  and  note. 

As  to  certificate  of  fire  department  being  prima  facie  evi- 
dence of  facts  stated  therein,  e.  g.  exemptions,  active  mem- 
bership, etc.,  see  Kerr's  Pocket  Pol.  C.  §  3341. 

As  to  certified  copies  of  entries  of  county  clerk  of  names  of 
partnership,  transacting  business  under  fictitious  names,  and 
affidavits  of  publication,  presumptive  evidence  of  facts  therein 
stated,  see  Kerr's  Cyc.  C.  C.  §§  2471,  2485  and  notes. 

As  to  certified  copy  of  conveyance  of  executor  according  to 
decree  in  probate,  prima  facie  evidence,  see  Kerr's  Cyc.  C.  C. 
P.  §  1601  and  note. 

As  to  effect  of  judgment  upon  rights  in  various  cases,  see 
Kerr's  Cyc.  C.  C.  P.  §  1908  and  note. 

As  to  evidence  to  identify  person,  see   6  L.   33. 

As  to  inference  from  usual  propensities  or  passions  at  men. 
see  Kerr's  Cyc.  C.  C.  P.  §  1960  and  note. 

As  to  legitimacy  of  children  born  in  wedlock,  see  Kerr's 
Cyc.  C.  C.  §  193  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  order  in  probate  for  disclosure  of  property  of  estate, 
prima  facie  evidence  of  right  of  executor  or  adininistratur,  see 
Kerr's  Cyc.  C.  C.  P.  §  1460  and  note. 

As  to  presumption  as  to  consideration  for  a  note  or  liill.  see 
Kerr's  Cyc.  C.  C.  §  1614  and  note. 

Same — Burden  of  showing  want  of  or  insufficient  considera- 
tion on  party  seeking  to  avoid. — See  Kerr's  Cyc.  C.  C.  §  1615  and 
note. 

As  to  presumption  as  to  legitimacy,  see  Kerr's  Cyc.  C.  C.  §  193 
and  note. 

As  to  presumption  as  to  proceedings  of  courts,  see  Kerr's 
Cyc.   C.  C.  P.   §  1908  and  note. 

As  to  presumption  of  continuance  of  insane  delusions,  sec  63 
A.  S.  106-108. 

As  to  presumption  of  death  arising  from  absence  of  husband, 
see  64  A.  S.  868. 
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As  to  presumption  of  g-enuincness  of  ancient  d^eds,  see  9 
A.  S.   302. 

As  to  presumption  of  innocence  in  habeas  corpus  proceed- 
ing, see  22  L.  678. 

As  to  presumption  of  legitimacy  of  children,  see   12   A.  S.   lol. 

As  to  presumption   of  marriage,   see   2   A.   S.   717. 

As  to  protest  of  notary  public  as  prima  facie,  sec  Kerr'.s  Cyc. 
Pol.  C.  §  795  and  note. 

As  to  presumption  on  order  of  probate  court  for  disclosure 
of  property  of  estate,  see  Kerr's  Cyc.  C.  C.  P.  §  1460  and  note. 

As  to  presumption,  ordinary  course  of  business  followed,  see 
Kerr's  Cyc.  C.  C.  P.  §  1960  and  note. 

As  to  presumption  respecting  conveyances  by  executni-,  etc., 
see  Kerr's  Cyc.  C.  C.  P.  §  1601  and  note. 

As  to  prima  facie  evidence,  definition,  see  Kerr's  Cyi\  C.  0,, 
P.  §  1833  and  note. 

As  to  proof  of  foreign  laws,  see  4  L.  41;   25  L.   449. 

As  to  rebuttable  presumptions,  see  36  A.  S.  682,  683. 

As  to  record  and  certificates  of  exemption  of  secretary  of 
fire  department  being  prima  facie  evidence  of  facts,  see  Kerr'.n 
Pocket  Pol.  C.  §  3341. 

As  to  report  of  official  reporter,  transcribing  certificate,  prima 
facie  evidence,  see  Kerr's  Cyc.  C.  C.  P.   §  273  and  note. 

As  to  surveys  and  maps  of  boundary  lines  made  and  approved, 
prima  facie  evidence  of  the  establishment  of  such  lines,  see 
Kerr's  Cyc.  Pol.  C.  §  973  and  note. 

As  to  transcript  of  shorthand  notes  being  prima  facie  evi- 
dence, see  Kerr's  Cyc.  C.  C.  P.  §  273  and  note. 

As  to  validity  of  statutes  creating  presumptions,  see  36  A.  S. 
682,  689. 

As  to  written  instrument  importing  consideration,  see  Kerr'.s 
Cyc.  C.  C.  §  1614  and  note. 

Same — Burden  of  showing  want  of  or  insufficient  considera- 
tion on  party  seeking  to  invalidate  or  avoid  it. — See  Kerr's  Cyc. 
C.  C.  §  1615  and   note. 

As  to  written  instrument  presumptive  evidiin-,-  <if  cun.si.b-rii - 
lion,  see  Kerr's  Cyc.  C.  C.  §l(il4  and  iiute. 
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CHAPTER  VI. 

INDISPENSABLE    EVIDENCE. 

§  1967.  Indispensable    evidence,    what. 

S19G8.  To   prove    perjury   and    treason,    more    than    one   witness 

required. 

tj  19G9.  Will    to   be   in   writing. 

S  1970.  Will,   how  revoked. 

§  1971.  Transfer  of  real  property  to  be  in  writing. 

S  197-.  Last  section   not  to   extend  to   certain   cases. 

§  1973.  Ag-reements  not  in  writing-,  when   invalid. 

S  1974.  Representation   of   credit  by   writing. 

§  1967.    INDISPENSABLE    EVIDENCE,    WHAT.    The    law 

makes  certain  evidence  necessary  to  the  validity  of  particular 
acts,  or  the  proof  of  particular  facts. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

114  C.  42,  46,  45  P.  1000  (applied);  128  C.  57.  G6.  60  P.  527 
(applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  proof  of  perjury  and  treason  by  more  tlian  one  witness, 
see  Kerr's  Cyc.  C.  C.  P.  §  1968  and  note. 

As  to  proof  of  provisions  of  lost  or  destroyed  will  l)y  at  least 
two  credible  witnesses,  see  ante   §  1339. 

§1968.  TO  PEOVE  PERJUKY  AND  TEEASON,  MORE 
THAN  ONE  WITNESS  EEQDIEED.  Perjury  and  treason 
must  be  proved  by  testimony  of  more  than  one  witness.  Trea- 
son by  the  testimony  of  two  witnesses  to  the  same  overt  act; 
and  perjury  by  the  testimony  of  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances. 

History:  Enacted  IMarch  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  251,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

103  C.  631,  37  P.  529  (construed);  104  C.  415,  417.  38  P.  88 
(applied);  118  C.  50,  51,  52,  53,  54,  50  P.  18  (construed);  131  C. 
240,   257,   260,   63  P.   351,  352    (construed);   139  C.   600,   601,   603,   73 
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P.  423  (applied);  144  C.  284,  286,  77  P.  950  (applied);  146  C.  114. 
117,  79  P.  848  (construed);  3  C.  A.  68,  69,  84  P.  452   (applied). 

As  to  definition  of  oath,  see  Kerr's  Cyc.  C.  C.  P.  §  17  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  necessity  for  two  witnesses  for  probate  of  lost  will,  see 
Kerr's  Cyc.  C.  C.  P.  §  1339  and  note. 

As  to  offense  of  perjury,  see  Kerr's  Cyc.  Pen.  C.  §  118  and 
note   pars.    1-58,   and    §§118a-125   and   notes. 

§  1969.  WILL  TO  BE  IN  WKITING.  A  last  will  and  testa- 
ment, except  a  nuncupative  will,  is  invalid,  unless  it  be  in 
writing  and  executed  with  such  formalities  as  are  required 
by  law.  When,  therefore,  such  a  will  is  to  be  shown,  the 
instrument  itself  must  be  produced,  or  secondary  evidence  of 
its  contents  be  given. 

HlNtory:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.   1873-4,  p.   388. 

As  to  children  unprovided  for  in  wills,  see  Kerr'.s  I'ooket  C.  C. 
§§ 1306-1308. 

As  to  execution  of  wills,  see  Kerr's  Cyc.  C.  C.  §§  1270-1291  and 
notes. 

As  to  general  provisions  relating  to  wills,  see  Kerr's  Cyc.  C  C. 
§§  1357-1377  and  notes. 

As  to  holographic  will,  see  Kerr's  Cyc.  C.  C  §  1277  and  note 
pars.  1-58. 

As  to  interpretation  of  wills,  see  Kerr's  Cyc.  C.  C.  SS  ]:!17-13.t1 
and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  probate  of  foreign  wills,  see  Kerr's  Cyc.  C.  C.  P.  SS  1322- 
1324   and   notes. 

As  to  probate  of  lost  or  destroyed  will,  see  Kerr's  Cyc.  C.  C. 
P.   §§1338,   1340  and  notes. 

As  to  probate  of  will,  see  Kerr's  Cyc.  C.  C.  P.  §§  1298-1:109. 
1322,    1338,  1344  and  notes. 

As  to  probate  of  will,  when  conclusive,  see  Kerr's  Cyc.  C  C. 
P.  §  1333  and  note. 

As  to  two  witnesses  for  probate  of  lost  will,  sei-  Kimt's  Cyc. 
C.  C.  P.  §  1339  and  not.-. 

§  1970.  WILL,  HOW  REVOKED.  A  written  will  cannot  be 
revoked  or  altered  otherwise  than  as  provided  in  the  Civil 
Code. 
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History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  388. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

50  C.  595,  601  (compared  and  construed  with  §  1292  C.  C);  51 
C.  116,  117   (applied);   107  C.  1,  5,  40  P.  15,  28  L.  414   (construed). 

As  to  many  miscellaneous  matters'  of  evidence,  see  note 
§  1823,  ante. 

As  to  revocation  or  alteration  of  will,  see  Kerr's  Cyc.  C.  C. 
§§  1292-1305  and  notes;  and  28  A.  S.  344-362. 

§1971.  TEANSFER  OF  EEAL  PROPERTY  TO  BE  IN 
WRITING.  No  estate  or  interest  in  real  property,  other  than 
for  leases  for  a  term  not  exceeding  one  year,  nor  any  trust 
or  power  over  or  concerning  it,  or  in  any  manner  relating 
thereto,  can  be  created,  granted,  assigned,  surrendered,  or  de- 
clared, otherwise  than  by  operation  of  law,  or  a  conveyance 
Or  other  instrument  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  liis  lawful  agent  thereunto  authorized  by  writing. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,   see  history,   §  5   ante. 

See  Kerr's  Cyc.   C.   C.   P.   for   9   pars,   annotation. 

5  P.  101  (applied  to  agreement  to  create  lien  on  real  estate): 
64  C.  24,  26,  28  P.  107  (cited);  70  C.  296,  317,  11  P.  820,  829  (con- 
strued); 76  C.  469,  471,  18  P.  429,  430  (applied);  78  C.  529,  534. 
21  P.  179,  181  (cited);  80  C.  514,  518,  22  P.  294,  295  (construed): 
81  C.  205,  206,  207,  22  P.  550,  551  (cited);  91  C.  391,  398,  27  P.  772. 
.774  (cited);  122  C.  426,  427,  55  P.  143  (cited);  132  C.  320,  322.  64 
P.  410  (construed);  141  C.  221,  228,  74  Pac.  Rep.  754  (cited): 
144  C.  698,  702,  78  P.  277  (applied);  144  C.  776.  782,  78  P.  254 
(referred  to);  4  C.  A.  109,  112.  87  P.  255  (cited);  4  C.  A.  276, 
283,   87  P.   553    (applied). 

As  to  agreement  for  lease  or  sale  of  real  property,  see  Kerr's 
Cyc.  C.  C.  P.   §  1973  subd.  5  and  note. 

As  to  agreement  in  writing,  when  invalid,  see  Kerr's  Cyc.  C. 
C.  P.  §  1973  and  note. 

As  to  construction  of  this  section,  see  post  §  1974. 

As  to  contract  for  exchange  of  land,  see  5  L.  245. 

As  to  contract  to  transfer  interest  in  realty,  see  3  L.  337. 

As  to  creation  of  trust  in  real  property,  see  Kerr's  Cyc.  C.  C. 
§  852  and  note  pars.   1-411. 

As  to  grant  of  real  estate,  see  Kerr's  Cyc.  C.  C.  §§1053-l(i6() 
and  notes. 
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As  to  many  miscellaneous  matters  of  evidence,  .see  note 
§  1823,  ante. 

As  to  mode  of  transfer,  see  Kerr's  Cyc.  C.  C.  §§  1052-10r,((  and 
notes. 

As  to  requisites  of  transfer  of  certain  estates,  see  Kerr's  Cyc. 
C.  C.  §  1091  and  note  pars.  1-26. 

As  to  restriction  upon  section,  see  post  §  1972. 

As  to  transfer  of  real  property,  see  Kerr's  Cyc.  C.  C.  §S  looi- 
1096  and  notes. 

As  to  trust  in  relation  to  real  property,  Iiow  created,  see 
Kerr's  Cyc.  C.  C.  §  852  and  note. 

As  to  undelivered  deed  as  memorandum  to  satisfy  statute  of 
frauds,  see  22  L.  273. 

§1972.    LAST  SECTION  NOT  TO  EXTEND  TO  CERTAIN 

CASES.  The  preceding  section  must  not  be  construed  to 
affect  the  power  of  a  testator  in  the  disposition  of  his  real 
property  by  a  last  will  and  testament,  nor  to  prevent  any 
trust  from  arising  or  being  extinguished  by  implicalion 
or  operation  of  law,  nor  to  abridge  the  power  of  any  court 
to  compel  the  specific  performance  of  an  agreement,  in  case 
of  part  performance  thereof. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

64  C.  24,  26,  28  P.  107  (cited);  65  C.  508,  509,  4  P.  511  (appli(^d); 
78  C.  529,  534,  21  P;  179  (cited);  121  C  42,  44,  53  P.  fi42  (con- 
strued). 

As  to  many  miscellaneous  matters  of  evidence,  see  iiott; 
§  1823,  ante. 

As  to  specific  performance  of  obligations,  sim^  Kerr's  ("\c.  ('.  ( *. 
§§  3384  ct  seq.  and  notes. 

§1973.  AGREEMENTS  NOT  IN  WRITING,  WHEN  IN- 
VALID.  In  the  following  cases  the  agreement  is  invalid,  un- 
less the  same  or  some  note  or  memorandum  thereof  be  in 
writing,  and  subscribed  Ijy  the  party  charged,  or  by  his  agent. 
Evidence,  therefore,  of  the  agreement,  cannot  be  received 
without  the  writing  or  secondary  evidence  of  its  contents: 

1.  An  afrrccmciit  that  by  its  terms  is  not  to  be  performed 
within  n  year  from  the  making  thereof; 

1447 


S  1973  CODE  OF  CIVIL  PROCEDURK.  [Pt.IV.Tit.I  I. 

2.  A  special  promise  to  answer  for  tlie  debt,  default,  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  sec- 
tion twenty-seven  liundred  and  ninety-four  of  ttie  Civil  Code; 

3.  An  agreement  made  npon  consideration  of  marriage  other 
than  a  mutual  promise  to  marry; 

4.  An  agreement  for  tlie  sale  of  goods,  chattels,  or  things 
in  action,  at  a  price  not  less  than  two  hundred  dollars,  un- 
less the  buyer  accepts  or  receives  part  of  such  goods  and 
chattels  or  the  evidences,  or  some  of  them,  of  such  things 
in  action,  or  pays  at  the  time  some  part  of  the  purchase 
money;  but  when  a  sale  is  made  at  auction,  an  entry  by  the 
auctioneer  in  his  sale-book,  at  the  time  of  the  sale,  of  the 
kind  of  property  sold,  the  terms  of  the  sale,  the  price,  and 
the  names  of  the  purchaser  and  person  on  whose  account 
the  sale  is  made,  is  a  sufficient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  authority 
of  the  agent  is  in  writing,  subscribed  by  the  party  sought 
to  be  charged; 

6.  An  agreement  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  compensation  or 
a  commission; 

7.  An  agreement  which  by  its  terms  is  not  to  be  performed 
during  the  lifetime  of  the  promisor,  or  an  agreement  to  devise 
or  bequeath  any  property,  or  to  make  any  provision  for  any 
person  by  will. 

History:  Enacted  March  11.  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  251,  act  held 
unconstitutional,  see  history,  §  5  ante:  amended  March  18,  1907. 
Stats,  and  Amdts.  1907,  p.  563,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   .514.     In  effect  immediately. 

See  Kerr's  Cyc.  C  C.  P.  for  8  pars,  annotation. 

64  C.  24,  26,  28  P.  107  (cited);  72  C.  133,  144,  13  P.  315.  320 
(applied);  77  C.  279,  282,  19  P.  499,  500  (cited);  78  C.  529,  534. 
21  P.  179,  181  (cited);  81  C.  205,  207,  22  P.  550,  551  (cited):  91  C. 
391,  398,  27  P.  772,  774  (cited);  93  C.  493,  495,  29  P.  119  (applied); 
33  P.  1115,  1116  (distinction — writing  to  satisfy  statute  of  frauds 
and  writing  admissible  in   evidence  as   to  facts   of  sale);   105   C. 
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514,  519,  45  A.  S.  87,  39  P.  200  (applied);  111  C.  281.  285,  43  P. 
899  (referred  to);  117  C.  42,  47,  48  P.  972  (applied):  121  C.  12. 
44,  53  P.  642  (cited);  140  C.  157,  159,  73  P.  840  (applied);  2  C.  A. 
13,  15,  82  P.  1121  (what  agreement,  as  to  payment  of  stumpase 
charges,  is  not  within  statute);  2  C.  A.  451,  452,  83  P.  578  (pollic- 
itation not  within  statute  of  frauds);  4  C.  A.  109,  87  P.  255 
(cited);  6  C.  A.  152,  158,  91  P.  667  (oral  contract  to  will  real 
property  is  nut,  on  its  face,  a  contract  to  c<jn\'«'y  sucli  i)roperty 
— estoppel). 

As  to  agreement  for  sale  of  goods,  see  Ken's  Cyc.  (\  ('.  §  173!) 
and  note. 

Same — Auction  sale. — See  Kerr's  Cyc.  C.  (,'.  §1798  and  note; 
also  Kerr's  Pocket  Pol.  C.  §  3292. 

As  to  agreement  reduced  to  writing  deemed  the  whole,  .see 
Kerr's  Cyc.  C.  C.  P.  §  1856  and  note. 

As  to  agreement  to  manufacture,  see  Kerr's  Cyc.  C.  C.  §  1740 
and  note. 

As  to  attachments  in  actions  upon  a  contract  not  secured  by 
any  mortgage,  or  lien,  or  pledge,  see  Kerr's  Cyc.  C.  C.  P.  §  537 
and  note. 

As  to  auctioneer's  memorandum  of  sale,  effect  of,  see  Ks-rr'.** 
Pocket  C.  C.  §  1798,  and  Kerr's  Poeket  Pol.  C.  §  3292. 

As  to  construction  of  iii.struments,  see  Kerr's  Cyc.  C.  ('.  1*. 
§  1858  and  note. 

As  to  construction  of  language  of  a  writing,  see  Kcit's  Cyc. 
C.  C.  P.  §§  1857-1866  and  notes. 

As  to  contract  for  partition  of  detached  tracts  of  land,  see 
Kerr's  Cyc.  C.  C.  §  3384  and  note  par.  36. 

As  to  contract  to  manufacture  from  materials  fiirnislied  l>y 
manufacturer,  see  Kerr's  Cyc.  C.  C.  §  1740  and  note. 

As  to  contract  to  sell  personal  properly,  see  Kerr's  Cyc.  C.  C. 
§  1739  and  note. 

As  to  contracts,  how  to  he  interpreted,  see  Kerr's  C\'c.  C  C. 
§  1635  and  note. 

As  to  contracts,  natiire  of,  manner  of  creating.  iiiterpi-et:it ion 
of,  or  lawful  extinction  of,  see  Kerr's  Cyc.  C.  C.  §§  ir)4!)-17tn  :ind 
notes. 

As  to  contracts  not  in  writing  tlirough  fraud,  see  Iverr'.s 
Pocket  C.  C.  §  1623. 

As  to  contracts  not  to  be  performed  within  one  year,  see 
3  L.  339;  7  L.  784;  11  L.  621. 

As  to  conveyance  of  real  estate  by  executors  and  adminis- 
trators, In  certain  cases,  see  Kerr's  Cyc.  C.  C.  P.  §§  1597-1607  and 
notes. 

As  to  decedent's  contract  to  purcliase  land,  see  Kerr's  (."yc. 
C.  C.  P.  §S  1565-1568  and  notes. 

As    to    defense    founded    on    writli'ii     instruments    set    out    in 
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answer,  its  execution  admitted,  unless  denied  by  plaintiff  under 
oath,  see  Kerr's  Cyc.  C.  C.  P.  §  448  and  note. 

As  to  engagement  to  answer  for  obligation  of  another  to  bf 
in  writing,  exception  to,  see  Kerr's  Cyc.  C.  C.  g  2794  and  note. 

As  to  extinction  of  written  contracts  by  <ancellatii)ri,  see 
Kerr's  Pocket  C.  C,  §  1699. 

As  to  extinction  of  written  contract  by  unauthorized  altera- 
tion, see  Kerr's  Pocket  C.  C.  §  1700. 

As  to  guaranty  by  executor,  see  Kerr's  Cyc.  C.  C.  P.  §  1C12  and 
note. 

As  to  guaranty  to  be  in  writing,  see  Kerr's  Cyc.  C.  C.  §§  2793. 
2794  and  notes. 

As  to  interpretation  of  written  contracts,  intention  of  parties 
ascertained  from  writing  alone,  see  Kerr's  Cyc.  C.  C.  §  1639  and 
note. 

As  to  joinder  of  action  to  recover  specific  real  property,  see 
Kerr's  Cyc.  C.  C.  P.  §  427  and  note. 

As  to  lease  for  more  than  one  year,  see  7  L.  671. 

As  to  lease  to  commence  at  a  future  time,  see  10  L.   726. 

As  to  limitation  of  actions  on  unwritten  contracts,  see  Kerr's 
Cyc.  C.  C.  P.  §  339  and  note. 

As  to  limitation  of  actions  on  written  contracts,  see  Kerr's 
Cyc.  C.  C.  P.  §  337  and  note. 

As  to  limitation  of  actions  on  written  contracts  executed  out 
of  the  state,  see  Kerr's  Cyc.  C.  C.  P.  §  339  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  memorandum  of  contract,  see  2  L.  212;   11  L.  97,  143. 

As  to  obligation  arising  from  contract,  see  Kerr's  Cyc.  C.  C. 
P.  §  26  and  note. 

As  to  offer  in  writing  equivalent  to  payment  and  fulfillment 
of  contract,  see  Kerr's  Cyc.  C.  C.  P.  §  2074  and  note. 

As  to  parol  evidence  to  explain  an  extrinsic  ambiguity,  or 
establish  fraud,  see  Kerr's  Cyc.  C.  C.  P.  §  1856  and  note. 

As  to  possibility  of  performance  within  a  year,  see  3  L.  339. 

As  to  preventing  by  fraud  contract  being  put  in  writing,  seo 
Kerr's  Cyc.  C.  C.  §  1623  and  note. 

As  to  promise  as  affecting  guaranty  of  contract  of  a  person 
under  disability,  see  33  L.   259. 

As  to  promise  to  answer  for  debts  or  default  of  another,  see 
5  L.  617. 

As  to  promise  of  executor  or  administrator  to  answer  da!n- 
ages  or  pay  debts  of  testator  or  intestate  to  be  in  writing,  see 
Kerr's  Cyc.  C.  C.  P.  §  1612  and  note. 

As  to  several  actions  brought  on  single  instrument  in  writing 
to  carry  costs  in  but  one,  see  Kerr's  Cyc.  C.  C.  P.  §10-';i  and 
note. 
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As  to  successive  actions  on  the  same  contract,  see  Kerr's  Cyc. 
C.  C.  P.  §  1047  and  note. 

As  to  what  contracts  must  be  in  writing,  see  Kerr's  Cyc.  O.  C. 
§  1624  and  note. 

As  to  when  contract  in  writing  takes  effect,  see  Kerr's  Cyc. 
C.  C.  §  1626  and  note. 

As  to  written  contracts,  how  modified,  see  Kerr's  Cyc.  C.  C. 
§  1698  and  note. 

As  to  written  words  controlling  those  printed  In  a  blank  form, 
see  Kerr's  Cyc.  C.  C.  P.  §  1862  and  note. 

That  written  contracts  supersede  all  negotiations  Dr  .stii-u- 
lations,  see  Kerr's  Cyc.  C.  C.  §  1625  and  note. 

§1974.    BErKESENTATION    OF    CEEDIT    BY    WRITING. 

No  evidence  is  admissible  to  charge  a  person  upon  a  repre- 
sentation as  to  the  credit  of  a  third  person,  unless  such  re- 
presentation, or  some  memorandum  thereof,  be  in  writing, 
and  either  subscribed  by  or  in  the  handwriting  of,  the  party 
to  be  charged. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act 
held  iinconstitutional,   see  history,   §  5   ante. 


CHAPTER  VII. 

CONCLUSIVE  OR  UNANSWERABLE  EVIDENCE. 

§  1978.     Conclusive   or   unanswerable   evidence. 

§1978.     CONCLUSIVE    OR   UNANSWERABLE    EVIDENCE. 

No  evidence  is  by  law  made  conclusive  or  unanswerable,  un- 
less so  declared  by  this  code. 

HlNtorv:    Enacted  March    11,   1872. 
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TITLE  III. 
OF  THE  PRODUCTION  OF  EVIDENCE. 

Chapter  I.      By   Whom  to  be   Produced,   §§  1981,   1982. 
II.      Means   of   Production,   §§  1985-1997. 
III.     Manner    of    Production,    §§  2002-2054. 

CHAPTER    I. 

BY   WHOM   TO   BE   PRODUCED. 

§  1981.     Evidence   to  be   produced,  by   whom. 
§  1982.     Writing   altered,    who    to    explain. 

§  1981.    EVIDENCE  TO  BE  PRODUCED,  BY  WHOM.    The 

party  holding  the  affirmative  of  the  issue  must  produce  the 
evidence  to  prove  it;  therefore,  the  burden  of  proof  lies  on 
the  party  who  would  be  defeated  if  no  evidence  were  given 
on  either  side. 

History:    Enacted  Marcli    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  7  pars,  annotation. 

68  C.  8,  10,  8  P.  522  (applied);  81  C.  398,  403.  22  P.  S71.  S72 
(who  has  afflrmative  of  issue — test):  94  C.  166,  175,  29  P.  861.  il 
L.  685  (construed);  106  C.  690,  697,  40  P.  18  (construed);  128  C. 
57,  62,  63,  60  P.  527,  528  (construed):  137  C.  280,  283.  92  .A.  R. 
171,  70  P.  169  (cited);  140  C.  414,  421,  430,  432,  439,  73  P.  1070. 
74  P.  441    (construed). 

As  to  afflrmative  only  to  be  proved,  see  Kerr's  Cyc.  C.  C.  P. 
§  1869  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§1982.    WRITING   ALTERED,   WHO   TO    EXPLAIN.    The 

party  producing  a  writing  as  genuine  which  has  been  altered, 
or  appears  to  have  been  altered,  after  its  execution,  in  a  part 
material   to   the   question   in   dispute,   must   account  for   the 
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appearance  or  alteration.  He  may  show  that  the  alteration 
was  made  by  another,  without  his  concurrence,  or  was  made 
with  the  consent  of  the  parties  affected  by  it,  or  otherwise 
properly  or  innocently  made,  or  that  the  alteration  did  not 
change  the  meaning  or  language  of  the  instrument.  If  he 
do  that,  he  may  give  the  writing  in  evidence,  but  not  other- 
wise. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  448  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  2,51,  act  lield  unconstitutional,  see  liistor.\-, 
§  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

Code  section. — 56  C.  213,  214  (applied  to  altered  proinissiiry 
note);  SO  C.  257,  265,  22  P.  195,  197  (construed);  89  C.  fil.^,  niO. 
26  P.  1094,  1095  (cited);  94  C.  362,  367,  28  A.  S.  132.  29  P.  717 
(construed);  142  C.  201,  205,  75  P.  767  (applied):  5  C.  A.  319,  :!2.-). 
90  P.  463  (applied  to  written  agreement  as  to  location  of  import- 
ant corner);  6  C.  A.  369,  375,  92  P.  322  (construed — liow  U  it  to 
be  known  whether  an  instrument  offered  in  evidence  "a!>pears 
to  have  been  altered  after  its  execution"). 

Practice  Act  §448. — 32  C.   82,  88    (applies  to  what). 

As  to  alteration   in   writing,  presumption,  sec  86  A.   S.    129. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 
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CHAPTER    II. 

MEANS   OF  PRODUCTION. 

§  1985.  Subpoena  for  witness  defined. 

§  1986.  Siibpoena,   how   issued. 

§1987.  Subpoena,    how    served. 

§  19S8.  How,   if  witness  be   concealed. 

§  1989.  When  a   witness  is   compelled  to  attend. 

§  1990.  Person  present  compelled  to  testify. 

§  1991.  Disobedience,    how    punished. 

§  1992.  Forfeiture    therefor. 

§  1993.  Warrant  may  issue   to  bring   witness,   when. 

§1994.  Contents   of  warrant. 

§  1995.  If  a  witness  be  a  prisoner,  how  Ijrought. 

^  1996.  On    whose    motion. 

§  1997.  How    examined. 

§1985.  SUBP(ENA  FOR  WITNESS  DEFINED.  The  pro- 
cess by  which  the  attendance  of  a  witness  is  required  is  a 
subpoena.  It  is  a  writ  or  order  directed  to  a  person  and  re- 
quiring his  attendance  at  a  particular  time  and  place  to  testify 
as  a  witness.  It  may  also  require  him  to  bring  with  him  any 
boo]{s,  documents,  or  other  things  under  his  control  which 
he  is  bound  by  law  to  produce  in  evidence. 

History:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C  P.  for  5  pars,  annotation. 
126  C.  235,  239,  77  A.  S.  176,  58  P.  546,  46  L.  835   (construed). 
As    to    many    miscellaneous    matters     of    evidence,     see    note 
5  1823,  ante. 

§  1986.  SUBPCENA,  HOW  ISSUED.  A  subpoena  is  issued 
as  follows: 

1.  To  reqnire  attendance  before  a  conrt,  or  at  the  trial  of 
an  issue  therein,  or  upon  the  taking  of  a  deposition  in  an  ac- 
tion or  proceeding  pending  therein,  it  is  issued  by  the  clerk 
of  the  court  in  which  the  action  or  proceeding  is  pending, 
under  the  seal  of  the  court,  or  if  there  is  no  clerk  or  seal  then 
by  a  judge  or  justice  of  such  court; 

2.  To  reqnire  attendance  before  a  commissioner  appointed 
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to  take  testimony  by  a  court  of  a  foreign  country,  or  of  the 
United  States,  or  of  any  other  state  in  the  United  States,  or 
before  any  officer  or  officers  empowered  by  the  laws  of  the 
United  States  to  take  testimony,  it  may  be  issued  by  the  clerk 
of  the  superior  court  of  the  county  in  which  the  witness  is 
to  be  examined,  under  the  seal  of  such  court; 

3.  To  require  atteiidauce  out  of  court,  in  cases  not  pro- 
vided for  in  subdivision  one,  before  a  judge,  justice,  or  other 
officer  authorized  to  administer  oaths  or  take  testimony  in 
any  matter  under  the  laws  of  this  state,  it  is  issued  by  the 
judge,  justice,  or  other  officer  before  whom  the  attendance  is 
required. 

[Issued  as  of  course,  when.]  If  the  subpoena  is  issued  to 
require  attendance  before  a  court,  or  at  the  trial  of  an  issue 
therein,  it  is  issued  by  the  clerk,  as  of  course,  upon  the  ap- 
plication of  the  party  desiring  it. 

[Issued  ou  order  of  court,  wlieu.]  If  it  is  issued  to  require 
attendance  before  a  commissioner  or  other  officer  upon  the 
taking  of  a  deposition,  it  must  be  issued  by  the  clerk  of  the 
superior  court  of  the  county  wherein  the  attendance  is  re- 
quired upon  the  order  of  such  court  or  of  a  judge  thereof, 
which  order  may  be  made  ex  parte. 

HiHtory:  Enacted  March  11,  1872,  re-enactment  of  §  403  Prac- 
tice Act  as  amended  April  12,  1859,  Stats.  1S59,  p.  218;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  251,  act  held  unconstitutional,  see  history,  §  5  ante; 
amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  730,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  515. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

56  C.  598,  599  (cited);  64  C.  400,  401.  1  P.  492  (construed);  7.' 
C.  280.  282,  13  P.  694,  695  (construed);  72  C.  510,  511.  14  P.  104 
(construed  with  §  1991  post);  140  C.  1,  8  (construed  with  §§  lOyjt. 
1991,  but  erroneously  cited  as  §  1896),  14  (referred  to),  73  P. 
597,  600  (reference  to  section  omitted),  603;  140  C.  213,  219,  73 
P.  1006  (referred  to);  4  C.  A.  63,  68,  87  P.  384  (petition  to  trans- 
fer cause  from  District  Court  of  Appeal  t<>  SuprcuH-  Court 
denied,  87  P.  389). 

As  to  authority  of  officers  authorized  to  tako  proof  of  iii.stru- 
ments,  to  issue  subpoena,  see  Kerr's  Cyc.  C.  C.  §  1201  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 
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§  1987.  SUPCENA,  HOW  SEKYED.  The  service  of  a  sub- 
poena is  made  by  showing  the  original  and  delivering  a  copy, 
or  a  ticket  containing  its  substance,  to  the  witness  personally, 
giving  or  offering  to  him  at  the  same  time,  if  demanded  by 
him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from 
the  place  designated,  and  one  day's  attendance  there.  The 
service  must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attendance. 
Such  service  may  be  made  by  any  person. 

History:  Enacted  March  11,  1S72,  re-enactment  of  §404  Prac- 
tice  Act. 

As  to  costs  for  serving-  summons  or  subpoenas  by  a  person 
other  than  a  sheriff,  see  Act  of  March  10,  1891,  Stats.  1891 -.'i,  p. 
56,  and  Hen.  G.  L.  p.  187. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§1988.  HOW,  IF  WITNESS  BE  CONCEALED.  If  a  wit- 
ness is  concealed  in  a  building  or  vessel,  so  as  to  prevent  the 
service  of  a  subpoena  upon  him,  any  court  or  judge,  or  any 
officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit  of 
the  concealment,  and  of  the  materiality  of  the  witness,  make 
an  order  that  the  sheriff  of  the  county  serve  the  subpoena;  and 
the  sheriff  must  serve  it  accordingly,  and  for  that  purpose 
may  break  into  the  building  or  vessel  where  the  witness  is 
concealed. 

History:  Enacted  March  11,  1872,  re-enactment  of  §405  Prac- 
tice  Act. 

§  1989.    WHE\  A  ^HTNESS  IS  COMPELLED  TO  ATTEND. 

A  witness  is  not  obliged  to  attend  as  a  witness  before  any 
court,  judge,  justice,  or  any  other  officer,  out  of  the  county 
in  which  he  resides,  unless  the  distance  be  less  than  thirty 
miles  from  his  place  of  residence  to  the  place  of  trial. 

History:  Enacted  March  11,  1872,  founded  on  §  402  Practice 
Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 
56   C.   598,   599    (erroneou-sly  cited  as   §1909);   140  C.   1.   8,   73   P. 
597    (cited). 
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As  to  manj'  iiiisfellaiieous  nuitters  i>f  evidence,  see  note 
§   1823,  ante. 

§  19»0.     PEKSOiN    PKESEi\T    COMPELLED   TO    TESTIFY. 

A  person  present  in  court,  or  before  a  judicial  oflGicer,  may 
be  required  to  testify  in  the  same  manner  as  if  he  were  in 
attendance  upon  a  subpoena  issued  by  such  court  or  officer. 

History:  Enacted  March  11,  1S72,  re-eiuictinent  of  §400  Prac- 
tice  Act. 

§  1991.  DISOBEDIENCE,  HOW  PUNISHED.  Disobedience 
to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  answer  as  a 
witness,  or  to  subscribe  an  affidavit  or  deposition  when  re- 
quired, may  be  punished  as  a  contempt  by  the  court  issuing 
the  subpoena.  When  the  subpoena,  in  any  such  case,  requires 
the  attendance  of  the  witness  before  an  officer  or  commissioner 
out  of  court,  it  is  the  duty  of  such  officer  or  commissioner 
to  report  any  such  disobedience  or  refusal  to  the  court  issuing 
the  subpoena;  and  the  witness  must  not  be  punished  for  any 
refusal  to  answer  a  question  or  to  subscribe  an  affidavit  or 
deposition,  unless,  after  a  hearing  upon  notice,  the  court 
orders  him  to  so  answer  or  subscribe  and  then  only  for  dis- 
obedience to  such  order.  Any  judge,  justice,  or  other  officer 
mentioned  in  subdivision  three  of  section  nineteen  hundred 
and  eighty-six,  may  report  any  such  disobedience  or  refusal 
to  the  superior  court  of  the  county  in  which  such  attendance 
was  required;  and  such  court  thereupon  has  power,  upon 
notice,  to  order  the  witness  to  perform  the  omitted  act,  and 
any  refusal  or  neglect  to  comply  with  such  order  may  be 
punished  as  a  contempt  of  such  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §409  Prac- 
tice Act:  amended  by  Code  Commission.  Act  IMarch  R,  1901.  Stats, 
and  Amdts.  1900-1.  p.  2^2,  act  held  unconstitutional,  see  liistory. 
S  5  ante:  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  731, 
Kerr's  Stats,   and  Amdts.   1906-7,  p.    515. 

See  Kerr's  Cyc.  C.  C.  P.  for  18  pars,  annotation. 

Code  section. — 56  C.  598,   599    f  cited) ;   139  C.  469,   472,  73  P.   145 

(cited):    72    C.    510,    511,    14    P.    104.    105    (construed    with    §198(5 

ante):   78  C.   371,  373,   20  P.   857,   858    (applied);   84   C.   528,   533,    24 

P.   292    (construed);   88  C.   621,   623,   26  P.  344   (construed):   120  C. 
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33,  40,  42,  63  A.  S.  147,  52  P.  122  (construed);  139  C.  469,  472,  73 
P.  145  (cited);  140  C.  1,  8,  12,  13,  14,  73  P.  597  (construed  with 
§  1986  ante);  140  C.  213,  217,  219,  221,  73  P.  1006  (construed);  144 
C.  155,  160,  77  P.  889  (construed);  152  C.  357,  363,  92  P.  856  (sec- 
tion analyzed,  moaning  stated,  and  applied). 

Practice  Act  §409. — 28  C.  296,  298  (cited);  35  C.  89,  97  (con- 
strued with  §  420  Practice  Act). 

As  to  contempt,  see  Kerr's  Cyc.  C.  C.  P.  §§  1209  .t  seq.  and 
notes. 

Same — Power  to  punish  for. — See  38  L.  584. 

Same — Same — Notary's  power. — See  38  L.  822. 

As  to  contempt  by  refusal  to  testify,  see  13  L.  66. 

As  to  many  miscellaneous  matters  of  evidence,  sec  note 
§   1823,  ante. 

As  to  notary's  power  to  punish  for  contempt,  see  38  L.  822. 

As  to  power  to  punish  for  contempt,  see  8  L.  584. 

As  to  refusal  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  §  20G5  and 
note. 

As  to  what  acts  or  omissions  are  contempts,  see  Kerr's  Cyc. 
C.  C.  P.   §  1209  and  note. 

As  to  witness  being  bound  to  answer  questions,  see  Kerr's 
Cyc.  C.  C.  P.  §  2065  and  note. 

Defendant — Cannot  be  deprived  of  right  to  answer.— See 
Kerr's  Cyc.  C.  C.  §  139  and  note  pars.  26-36. 

§  1992.  FORFEITUEE  THEREFOR.  A  witness  disobeying 
a  subpoena  also  forfeits  to  the  party  aggrieved  tbe  sum  of  one 
hundred  dollars,  and  all  damages  which  he  may  sustain  by 
the  failure  of  the  witness  to  attend,  which  forfeiture  and 
damages  may  be  recovered  in  a  civil  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  410  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

72  C.  510,  512  (erroneously  cited  as  §  1192),  14  P.  104.  105  (cor- 
rect citation);   135  C.  49,  50,  51,  67  P.  9   (construed). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§1993.    WARRANT    MAY    ISSUE    TO    BRING    WITNESS, 

WHEN.  In  case  of  failure  of  a  witness  to  attend,  the  court 
or  officer  issuing  the  subpoena,  upon  proof  of  the  service 
thereof,  and  of  the  failure  of  the  witness,  may  issue  a  warrant 
to  the  sheriff  of  the  county  to  arrest  the  witness  and  bring 
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him  before  the  court  or  officer  where  his  attendance  was  re- 
quired. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  411  Prac- 
tice  Act. 

39  F.  341,  342,  345  (warrant  to  arrest  or  to  commit  wilnfss 
must  be  addressed  to  sheriff, — not  to  constable — warrant  di- 
rected "to  the  sheriff  or  any  constable,"  etc.,  is  a  violation  of 
law). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§1994.  CONTENTS  OF  WARRANT.  Every  warrant  of 
commitment,  issued  by  a  court  or  officer  pursuant  to  this 
chapter,  must  specify  therein,  particularly,  the  cause  of  the 
commitment,  and  if  it  be  for  refusing  to  answer  a  question, 
such  question  must  be  stated  in  the  warrant.  And  every  war- 
rant,  to  arrest  or  commit  a  ivitness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the  wit- 
ness may  be,  and  must  be  executed  by  him  in  the  same  man- 
ner as  process  issued  by  the  superior  court. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115. 

39  F.  341,  342,  345  (warrant  to  arrest  or  to  commit  witness 
must  be  addressed  to  sheriff, — not  to  constable — warrant  di- 
rected "to  the  sheriff  or  any  constable,"  etc.,  is  a  violation  of 
law). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

«  VMKu    IF  A  WITNESS  BE  A  PRISONER,  HOW  RROFGHT. 

If  the  witness  be  a  prisoner,  confined  in  a  jail  or  prison  within 
this  state,  an  order  for  his  examination  in  the  prison  upon 
deposition,  or  for  his  temporary  removal  and  production  be- 
fore a  court  or  officer,  for  the  purpose  of  being  orally  ex- 
amined, may  be  made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  justices'  court. 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  supe- 
rior court  of  the   county  where  the  action  or  proceeding  Is 
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pending,  if  pending  before  a  justices'  court,  or  before  a  judge 
or  other  person  out  of  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  412  Prac- 
tice Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  115. 

§  1996.  ON  WHOSE  MOTIO^T.  Such  order  can  only  be 
made  on  the  motion  of  a  party,  upon  affidavit  showing  the  na- 
ture of  the  action  or  proceeding,  the  testimony  expected  from 
the  witness,  and  its  materiality. 

'  History:    Enacted  March   11,  1872,  re-enactment  of  §  413  Prac- 
tice Act. 

§  1997.  HOW  EXAMINED.  If  the  witness  be  imprisoned 
in  the  county  where  the  action  or  proceeding  is  pending,  his 
production  may  be  required.  In  all  other  cases  his  examina- 
tion, when  allowed,  must  be  taken  upon  deposition. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  413  Prac- 
tice  Act. 
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CHAPTER  III. 

MANNER  OF   PRODUCTION. 

Article  I.       IMode     of     Taking     the     Testimony     of     Witnesses, 
§§  2002-200G. 
II.        Affidavits.    §§2009-201.'-,. 

III.  Depositions,    §§2019-2023. 

IV.  Manner    of    Taking    Depositions    out    of    the    State, 

§§  2024-202!). 
V.       Manner  of  Taking  Depositions  in  tlie  State,  §§  2031- 
2038. 
VI.        General   Rules   of   Examination,   §§  2042-2054. 

ARTICLE  I. 

MODE    OF   TAKING   THE   TESTIMONY    OF    WITNESSES. 

§  2002.  Testiinon.v,    in    what   mode   taken. 

§  2003.  Affidavit   defined. 

§  2004.  A    deposition    defined. 

§  2005.  Oral    examination   defined. 

§  2006.  Deposition,    how    taken. 

§  2002.  TESTIMONY,  IX  WHAT  MODE  TAKEN.  The  tes- 
timony of  witnesses  is  taken  in  three  modes: 

1.  By  aflBdavit; 

2.  By  deposition; 

3.  By  oral  examination. 

History:    Enacted   Marcli    11,    1S72. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

87  C.  109,  113,  23  P.  371.  372,  25  P.  256  (applied);  I2r>  C.  5r>7, 
563,  62  P.  101   (cited);  129  C.  649,  651,  62  P.  259   (cited). 

As  to  definition  of  evidence,  see  Kerr's  Cyc.  C.  C.  P.  8  1S23  and 
note. 

As  to  definition  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §  I87R  and 
note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§2003.  AFFID.WIT  DEFINED.  An  affidavit  is  a  written 
declaration  under  oath,  made  without  notice  to  the  adverse 
party. 

lllNtory:    Enacted  March   11,   1872. 
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See  Kerr's  Cyc.  C.  C.  P.  for  5  pars,  annotation. 

138  C.  445,  71  P.  498   (applied  without  citation). 

As  to  affidavit — Generally,  see  Kerr's  Cyc.  C.  C.  P.  S§  20(i9  et 
seq.  and  notes. 

Same — False  affidavit  is  perjury,  see  Kerr's  Cyc.  Von.  C.  §  ]  1  Sa 
and  note. 

As  to  definition  of  oath,  see  Kerr's  Cyc.  C.  C.  P.  §  17  and  note; 
also  Kerr's  Cyc.  C.  C.  §14  and  note;  Kerr's  Cyc.  Pen.  C.  §  lU) 
and  note;  Kerr's  Cyc.  Pol.  C.  §  17  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  use  of  affidavits,  see  Kerr's  Cyc.  C.  C.  P.  §§  2009  et  seq. 
and  notes. 

§2004.  DEPOSITION  DEFINED.  A  deposition  is  a  writ- 
ten declaration,  under  oath,  made  upon  notice  to  the  ad- 
verse party,  for  the  purpose  of  enabling  him  to  attend  and 
cross-examine.  In  all  actions  and  proceedings  where  the  de- 
fault of  the  defendant  has  been  duly  entered,  and  in  all  pro- 
ceedings to  obtain  letters  of  administration,  or  for  the  pro- 
bate of  wills  and  the  issuance  of  letters  testamentary  thereon, 
where,  after  due  and  legal  notice,  those  entitled  to  contest 
the  application  have  failed  to  appear,  the  entry  of  said  de- 
faults, and  the  failure  of  said  persons  to  appear  after  notice, 
shall  be  deemed  to  be  a  waiver  of  the  right  to  any  further 
notice  of  any  application  or  proceeding  to  take  testimony  by 
deposition  in  such  action  or  proceeding. 

History:  Enacted  March  11,  1872;  amended  March  23,  1907. 
Stats,  and  Amdts.  1907,  p.  981,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   516. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

77  C.  618.  629,  19  P.  865,  869,  20  P.  129  (cited);  133  C.  529,  532. 
65  P.  1049   (construed). 

As  to  definition  of  depose,  see  Kerr's  Cyc.  C.  C.  P.  §  17  and 
note;  also  Kerr's  Cyc.  C.  C.  §  14  and  note;  Kerr's  Cyc.  Pol.  C. 
§  17  and  note;  Kerr's  Cyc.  Pen.  C.   §  7  and  note. 

As  to  deposition— Generally,  see  Kerr's  Cyc.  C.  C.  P.  §§  2019- 
2021  and  notes. 

Same — Definition   of. — See  13  L.   366. 

Same — Found. — See  Kerr's  Cyc.  C.  C.  P.  §  2006  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  stenographer's  notes  not  being  deposition,  see  81  A.  S. 
366. 
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As  to  use  of  deposition,  see  Kerr's  Cyo.  C.  C.  P.  §§  2019  et  sen. 
and  notes. 

§  2005.     ORAL  EXAan> ATION  DEFINED.     An  oral  exami- 
nation is  an  examination  in  presence  of  the  jury  or  tribunal 
which  is  to  decide  the  fact  or  act  upon  it,  the  testimony  be- 
ing heard  by  the  jury  or  tribunal  from  the  lips  of  the  witness. 
History:    Enacted  March   11,  1872. 

77  C.  618,  629,  19  P.  865,  869,  20  P.  129  (cited);  l:J2  O.  I!i7,  2ni. 
64  P.  265  (cited). 

As  to  general  rules  of  oral  examination,  .^ee  Kerr's  Cyo.  C  (^. 
P.   §§  2042-2054  and  notes. 

As  to  interpreter,  see  Kerr's  Cyc.  C.  C  P.  §  1884  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  2006.  DEPOSITION,  HOW  TAKEN.  Depositions  must  be 
taken  in  the  form  of  question  and  answer.  The  words  of  the 
witness  must  be  written  down,  in  the  presence  of  the  wit- 
ness, by  the  officer  taking  the  deposition,  or  by  some  disin- 
terested person  appointed  by  him.  It  may  be  taken  down  in 
shorthand,  in  which  case  it  must  be  transcribed  into  long- 
hand by  the  person  who  took  it  down.  When  completed,  it 
must  be  carefully  read  to  or  by  the  witness  and  corrected  by 
him  in  any  particular,  if  desired,  by  writing  or  causing  his 
corrections  to  be  written  in  the  body  or  margin  of  or  at  the 
bottom  of  the  deposition,  and  must  then  be  subscribed  by  the 
witness.  The  officer  before  whom  the  deposition  is  taken 
must  write  his  initials  near  said  corrections.  If  the  parties 
agree  in  writing  to  any  other  mode,  the  mode  so  agreed  upon 
must  be  followed. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  252,  act 
held  unconstitutional,  see  history,  §  5  ante;  amended  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  731,  Kerr's  Stats,  and  Amdts. 
1906-7.  p.  516. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 
125  C.  107,  115,  57  P.  791   (construed). 

As  to  affidavits,  see  Kerr's  Cyt-.  C.  C.  P.  §  'Joit;i  mid  note; 
§§  2009-2011  and  notes. 
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As  to  manner  of  taking  depositions  within  this  state,  see 
Kerr's  Cyc.  C.  C.  P.  §§  2031  et  seq.  and  notes. 

As  to  manner  of  taking  depositions  without  this  state,  see 
Kerr's  Cyc.  C.  C.  P.  §§  2024  et  seq.  and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 


ARTICLE  II. 

AFFIDAVITS. 

§  2009.     For  what  purposes  may  be  used. 

§  2010.     Evidence   of  publication,    what. 

§  2011.     Filing   evidence    of    publication. 

§  2012.     Affidavits    to   be    used    in    this    state,    before    whom    may 

be  taken. 
§  2013.     Affidavit   out   of   this  state,   how   taken. 
§  2014.     If  made   in  a   foreign   country,   before  whom   taken. 
§  2015.     Certificate    of    the    clerk,    if    taken    before   a   judge   of   a 

court  out  of  this  state. 

§  2009.  FOR  WHAT  PURPOSES  MAT  BE  USED.  An  affi- 
davit may  be  used  to  verify  a  pleading  or  a  paper  in  a  special 
proceeding,  to  prove  the  service  of  a  summons,  notice,  or 
other  paper  in  an  action  or  special  proceeding,  to  obtain  a 
provisional  remedy,  the  examination  of  a  witness,  or  a  stay 
of  proceedings,  or  upon  a  motion,  and  in  any  other  case  ex- 
pressly permitted  by  some  other  provision  of  this  code. 

History:    Enacted  March   11,   1S72. 

See  Kerr's  Cyc.  C.  C.  P.  for  32  pars,  annotation. 

126  C.  379,  382  (erroneously  cited  as  §2029), 
(erroneously  cited  as  §2019);  129  C.  649,  651, 
(applied);  141  C.  554,  556,  75  P.  185  (construed); 
76  P.  37  (applied). 

As  to  affidavit  by  agent,  see  42  A.  D.  63. 

As  to  affidavit  by  finder  of  lost  property,  see  KerrVs  Pocket 
Pol,  C.  §  3136. 

As  to  affidavit  by  state  officers  to  itemized  statement  of  ex- 
penditures, see  Kerr's  Cyc.  Pol.  C.  §  424  and  note. 

As  to  affidavits  by  tax-collector,  see  Kerr's  Cyc.  Pol.  C.  §S  3769. 
3809  and  notes. 

As    to    affidavits    defectively    entitled    being    valid,    see    Kerr's 

1464 


58    P. 

904, 

905 

62    P. 

259, 

260 

142  C. 

423. 

426. 

ch.lll,art.ll.]  AFFJD.w  ris.  §2009 

Cyc.   C.   C.   p.   §  1040;    Kerr's   Cyc.   Pen.   C.   S5  H"!.    1  )6f.    lofi?.   and 
notes. 

As  to  affidavit  for  arrest  of  Judgment  debtor,  see  Kerr's  Cyc. 
C.  C.  P.  §  715  and  note. 

As  to  affidavit  for  attacliment,  see  Kerr's  Cyc.  C.  C.  P.  §8  53S 
866  and  notes. 

As  to  affidavit  for  certiorari  or  review,  see  Kerr's  Cyc.  C.  C. 
P.  §  10G9  and  note. 

As  to  affidavit  for  cliange  of  venue,  see  Kerr's  Cyc.  C.  C.  P. 
§§  396,  833;  Kerr's  Cyc.  Pen.  C.  §§  1034,  1431  and  notes. 

As  to  affidavit  for  commission  to  examine  absent  witness  in 
criminal  proceedings,  see  Kerr's  Cyc.  Pen.  C.  §  1352  and  note. 

As  to  affidavit  for  injunction,  see  Kerr's  Cyc.  C.  C.  P.  §§  526, 
527  and  notes. 

As  to  affidavit  for  judgment  ))y  confession,  see  Kerr's  Cyc. 
C.  C.  P.  §  1133  and  note. 

As  to  affidavit  for  order  of  arrest,  see  Kerr's  Cyc.  C.  C.  P. 
§§  481,  484  and  notes. 

As  to  affidavit  for  order  to  allow  amendment,  see  Kerr's  Cyc. 
C.  C.  P.  §  473  and  note. 

As  to  affidavit  for  order  to  examine  imprisoned  witness,  see 
Kerr's  Cyc.  C.  C.  P.   §  1996  and  note. 

As  to  affidavit  for  mandate,  see  Kerr's  Cyc.  C.  C.  P.  S  10S('>  and 
note. 

As  to  affidavit  for  proliil)ition,  see  Kerr's  Cyc.  C.  C.  P.  S  1103 
and  note. 

As  to  affidavit  generally,  see  Kerr's  Cyc.  C.  C.  P.,  S§  2003.  2006 
and  notes;  post  §§  2010,  2011  and  notes. 

As  to  affidavit  in  claim  and  delivery,  see  Kerr's  Cyc.  C.  C.  P. 
§§  510,  512,  520  and  notes. 

As  to  affidavit  in  contempt  proceedings,  see  Kerr's  Cyc.  C.  C. 
P.   §  1211  and  note. 

As  to  affidavit  in  proceedings  against  joint  debtors,  see  Kerr's 
Cyc.  C.  C.  P.  §  991  and  note. 

As  to  affidavit  in  proceedings  supplementary  to  exec-ulion,  see 
Kerr's  Cyc.  C.  C.  P.  §§  715.  717  and  notes. 

As  to  affidavit  in  proceedings  to  perpetuate  testiinoii,\  ,  see 
Kerr's  Cyc.  C.  C.  P.  §  2084  and  note. 

As  to  affidavit  of  auditor  on  delivery  of  duplicate  ass.ssnient- 
book  to  tax-collector,  see  Kerr's  Cyc.  Pol.  C.  §  3732  and  note. 

As  to  affidavit  of  concealment  of  material  witness,  si^i-  Kent's 
Cyc.  C.  C.  P.  §  1988  and  note. 

AS  to  affidavit  of  employee  to  claim  for  wii>;e.s  pri-ft-ri-i-d  to 
lien  of  attaclnneiit  or  I'xecution,  sec  Ki-rr's  Cye.  ('.  (".  P.  S  12ii(; 
and  note. 

As  to  affidavit  of  juror  to  show  miseoniiuct  of  jury  on  uioiion 
for  new  trial,  see  Kerr's  Cyc.  C.  C.  P.   §  657  subd.   2  and  note. 
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As  to  affidavit  of  mariner's  claim  of  wages,  see  Kerr's  Cyc. 
C.  C.  P.  §  825  and  note. 

As  to  affidavit  of  notice  of  filing-  of  award,  see  Kerr's  Cyc. 
C.  C.  P.  §  1286  and  note. 

As  to  affidavit  of  plaintiff  denying  execution  of  instrument 
contained  in  answer,  see  Kepr's  Cyc.  C.  C.  P.  §  448  and  note. 

As  to  affidavit  of  redemptioner,  see  Kerr's  Cyc.  C.  C.  P.  §  705 
and  note. 

As  to  affidavit  of  service  of  notice  by  mailing,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1304,  1306  and  notes. 

As  to  affidavit  of  sole  trader,  see  Kerr's  Cyc.  C.  C.  P.  §1818 
and  note. 

As  to  affidavit  of  subscription  for  stock  of  railroad,  wagon 
road,  or  telegraph  company,  see  Kerr's  Cyc.  C.  C.  §  295  and  note. 

As  to  affidavit  of  sum  contributed  by  special  partner,  see 
Kerr's  Cyc.  C.  C.  §  2481  and  note. 

As  to  affidavit  of  sureties  on  justification,  see  Kerr's  Cyc.  C.  C. 
P.   §  1057  and  note. 

As  to  affidavit  of  title  of  property  claimed  by  third  person,  in 
claim  and  delivery,  see  Kerr's  Cyc.  C.  C.  P.   §  519  and  note. 

As  to  affidavit  of  witness  claiming  exoneration  from  arrest  in 
civil  cases,  see  Kerr's  Cyc.  C.  C.  P.  §  2069  and  note. 

As  to  affidavit  on  application  to  purchase  public  lands,  see 
Kerr's  Cyc.  Pol  C.  §§3443-3445,  3495,  3496,  3500,  3501,  3534  and 
note  pars.  2.  3. 

As  to  affidavit  on  application  to  vacate  order  of  arre.st  in  civil 
action,  see  Kerr's  Cyc.  C.  C.  P.  §  503  and  note. 

As  to  affidavits  on  information  and  belief,  see  Kerr's  Cyc.  Pen. 
C.  §  811  and  note  par.  2,  §  1033  and  note  par.  17;  also  42  A.  D.  63. 

As  to  affidavit. on  justification  of  bail,  see  Kerr's  Cyc.  C.  C. 
P.  §  495  and  note. 

As  to  affidavits  on  motion  for  new  trial,  see  Kerr's  Cyc.  C.  C 
P.  §§  658,  659  and  notes;  Kerr's  Cyc.  Pen.  C.  1052  and  note  pars. 
63,  64. 

As  to  affidavit  on  motion  to  dissolve  attachment,  see  Kerr's 
Cyc.  C.  C.  P.  §  557  and  note. 

As  to  affidavit  on  motion  to  dissolve  injunction,  see  Kerr  s 
Cyc.  C.   C.  P.   §  532  and  note. 

.i-vs  to  affidavits  on  objecting  to  appointment  of  referee,  see 
Kerr's  Cyc.  C.  C.  P.   §  642  and  note. 

As  to  affidavit  on  submitting  controversy  without  action,  see 
Kerr's  Cyc.  C.  C.  P.  §  1138  and  note. 

As  to  affidavit  to  bill  of  costs,  see  Kerr's  Cyc.  C.  C.  P.  §  103.1 
and  note. 

As  to  affidavit  to  procure  arrest  of  usurper  of  office,  see  Kerr's 
Cyc.  C.  C.  P.   §  804  and  note. 

As  to  affidavit  to  procure  examination  of  sureties  of  admin- 
istrator and  executor,  see  Kerr's  Cyc.  C.  C.  P.  §  1394  and  note. 
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As  to  affidavit  to  procure  postponement  of  trial,  sec  Kt-rr's 
Cyc.  C.  C.  P.  §§  595,  876  and  notes. 

As  to  affidavit  to  procure  publication  of  summons,  see  Kerr's 
Cyc.  C.  C.  P.  §§  412,  757  and  notes. 

As  to  affidavits  to  procure  registration,  see  Kerr's  Cyc.  Pol.  C 
§§  1095,  1097,   1103. 

As  to  affidavit  to  procure  searcli  warrant,  sci-  Kerr'.s  Pocket. 
Pen,  C.  §  1525. 

As  to  jurat,  see  77  A.  D.  119. 

Same — Amendment  of. — See  C^  A.  S.  390. 

As  to  many  miscfllaneous  matters  of  cvidonco,  see  note 
§  1823,  ante. 

As  to  proof  of  publication,  see  Kerr's  Cyc.  C.  C.  1'.  SS  Jiiiii. 
2011  and  notes. 

As  to  proof  of  Service  of  summons,  see  Kt-rr's  Cyc.  C.  C.  1'. 
§§  410,  415  and  notes. 

As  to  punislmient  for  disobedience  in  failing'  tu  siibsci-ibi-  to 
affidavit  wlien  required,  see  Kerr's  Cyc.  C.  C.  P.  §  199]   and  note. 

As  to  requiring  affidavit  upon  transfer  of  certificates  of  stock 
held  by  non-residents,  see  Kerr's  Cyc.  C.  C.   §  326  and  note. 

As  to  statement  iu  affidavits  used  in  legal  proceedings  being- 
privileged  communications,  see  Kerr's  Cyc.  C.  C.  §  47  and  note 
pars.  40,  48,  49. 

As  to  statement  of  official  character  of  person  taking  affidavit, 
see  Kerr's  Cyc.  C.  C.  P.  §  2012  and  note  pars.   7  and  8. 

As  to  verification  of  answer,  in  justices'  court,  showing  that 
action  involves  title  to  real  property,  etc.,  see  Kerr's  Cyi-.  C.  C. 
P.  §  838  and  note. 

As  to  verification  of  charge  in  proceedings  to  remove  or  sus- 
pend attorney,  see  Kerr's  Cyc.  C.  C.  P.  §  291  and  note. 

As  to  verification  of  complaint  against  steamers,  vcssi-ls.  and 
boats,  see  Kerr's  Cyc.  C.  C.  P.  §  815  and  note. 

As  to  verification  of  complaint  when  used  to  obtain  injunc- 
tion, see  Kerr's  Cyc.  C.  C.  P.  §  527  and  note. 

As  to  verification  of  inventory  in  assignments  for  bcni'lil  of 
creditors,  see  Kerr's  Cyc.  C.  C.  §  3462  and  note. 

As  to  verification  of  mechanic's  claim  of  lien,  see  Kerr's  Cyc. 
C.  C.  P.  §  1187  and  note. 

As  to  verification  of  petition  for  dissolution  of  curijoration. 
see  Kerr's  Cyc.  C.  C.  P.  §  1229  and  note. 

As  to  verification  of  petition  for  formation  of  reclamation 
districts,  see  Kerr's  Pocket  Pol.  C.  $  3447. 

As  to  verification  of  petition  to  require  further  security  from 
administiator,  see  Kerr's  Cyc.  C.  C.  P.  §  1397  and  note. 

As  to  verification  of  statement  of  grounds  of  contest  of  (•<  r- 
taln  elections,  see  Kerr's  Cyc.  C.  C.  P.  §  1115  and  note. 

Verification  of  pleadings,  as  to  generally,  see  Ki-ir's  Cyc.  ('. 
C.  P.  §§446,  851,  887,  929,  1175  and  notes. 
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§  2010.  EVIDEXCE  OF  PUBLICATION,  WHAT.  Evidence 
of  the  publication  of  a  document  or  notice  required  by  law, 
or  by  an  order  of  a  court  or  judge,  to  be  published  in  a  news- 
paper, may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  foreman  or  principal  clerk,  annexed  to  a 
copy  of  the  document  or  notice,  specifying  the  times  when, 
and  the  paper  in  which  the  publication  was  made. 

History:  Enacted  March  11,  1S72;  amended  by  Code  Commis- 
sion, Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  252,  act 
held  imconstitiitional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

91  C.  432,  437,  24  P.  864,  866,  27  P.  756,  757  (applied);  97  C.  445, 
447,  32  P.  518,  519   (cited);  131  C.  240,  252,  63  P.  351    (cited). 

As  to  aflidavit  of  publication,  see  Kerr's  Cyc.  C.  C.  P.  §  413  and 
note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  proof  of  publication  of  certificates-  of  special  partners, 
see  Kerr'.s  Pocket  C.  C.  §  2484. 

As  to  proof  of  pul)lication  of  notice  of  sale  of  delinfjuent 
stock,  see  Kerr's  Pocket  C  C.  §  348. 

As  to  proof  of  service  of  summons  Ijy  publication,  see  Kerr's 
Cyc.  C.  C.  P.  §  415  and  note. 

§2011.  FILING  EVIDENCE  OF  PUBLICATION.  If  such 
affidavit  be  made  in  an  action  or  special  proceeding  pending 
in  a  court,  it  may  be  filed  with  the  court  or  a  clerk  thereof. 
If  not  so  made,  it  may  be  filed  with  the  clerk  of  the  county 
where  the  newspaper  is  printed.  In  either  case  the  original 
affidavit,  or  a  copy  thereof,  certified  by  the  judge  of  the  court 
or  clerk  having  it  in  custody,  is  prima  facie  evidence  of  the 
facts  stated  therein. 

History:.  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.    1873-4,   p.   388. 

88  C.  30,  34,  25  P.  1064,  1065  (cited):  131  C.  240.  252.  63  P.  351 
(cited). 

As  to  contradictory  affidavit  of  publication,  see  Kerr's  Cyc. 
C.  C.  P.  §  2010  and  note  par.  5. 

As  to  many  miscellaneous  mattt-rs  of  evidence,  see  not^^ 
§  1823,  ante. 
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§2012.  AFFIDAVIT  TO  BE  USED  IN  THIS  STATE,  BE- 
FOBE  WHOM  MAY  BE  TAKEN.  An  affidavit  to  be  used  be- 
fore any  court,  judge,  or  officer  of  this  state  may  be  taken 
before  any  officer  authorized  to  administer  oaths. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  424  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  252,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  Marcli  20,  1907,  Stats,  and  Anidt.s. 
1907,  p.  734,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  516. 

See  Kerr's  Cyc.  C.  G.  P.  for  8  pars,  annotation. 

56  C.  464,  465  (construed);  128  C.  415,  420,  421,  Co  F.  Ui'32 
(construed). 

As  to  affidavit  in  foreign  language,  see  Kerr's  Cyc.  C.  O.  1'. 
§  2009  and  note  par.   7. 

As  to  judicial  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  1875  and  noie. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§   1823,  ante. 

As  to  officers  authorized  to  administer  oaths  and  affirmations, 
see  ante  §§  86,  179,  259  and  notes;  post  §  2093  and  ncjte:  also 
Kerr's  Cyc.  Pol.  C.  §§  1028,  4103,  4118  and  notes. 

As  to  persons  who  are  authorized  to  take  affidavits,  see  Kerr's 
Cyc.  C.  C.  P.  §  179  subd.  3  and  note. 

§  2013.     AFFIDAVIT  OUT  OF  THIS  STATE,  HOW  TAKEN. 

Au  affidavit  talien  in  another  state  of  the  United  States,  to 
be  used  in  this  state,  may  be  taken  before  a  commissioner  ap- 
pointed by  the  governor  of  this  state  to  take  affidavits  and 
depositions  in  sucli  other  state,  or  before  any  notary  pub- 
lic in  another  state,  or  before  any  judge  or  clerk  of  a  court 
of  record  having  a  seal. 

IliMtory:  Enacted  INlarch  11,  1872,  re-eiuulnien t  of  S  -125  IMue- 
tice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  389; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  253,  act  unconstitutional,  see  history,  §5  ante. 

§  2014.  IF  MADE  IN  A  FOBEIGN  COUNTBY,  BEFORE 
WHOM  TAKEN.  An  affidavit  taken  in  a  foreign  country  to 
be  used  in  this  state,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  assent  of  the  rnited 
States,  or  before  any  judge  of  a  court  of  record  having  a  seal 
in  such  foreign  country. 
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Histury:  Enacted  March  11,  1872,  re-enactment  of  §  426  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  389; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.   253,  act  held  unconstitutional,   see  history,   §  5  ante. 

§  2015.  CERTIFICATE  OF  THE  CLEKK,  IF  TAKEN  BE- 
FORE A  JUDGE  OF  A  COURT  OUT  OF  THIS  STATE.    When 

an  affidavit  is  taken  before  a  judge  or  a  court  in  another 
state,  or  in  a  foreign  country,  the  genuineness  of  the  signa- 
ture of  the  judge,  the  existence  of  the  court,  and  the  fact 
that  such  judge  is  a  member  thereof,  must  be  certified  by  the 
clerk  of  the  court,  under  the  seal  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  427  Prac- 
tice Act;  repealed  by  Code  Commission,  Act  Marcli  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see  liistory, 
§  5  ante. 


ARTICLE  III. 

DEPOSITIONS. 

§  2019.  Deposition,    when    used. 

§  2020.  Testimony  of  witness  out  of  the  state,  when  taken. 

S  202].  In   tlie   state,    when  taken. 

§  2022.  May  be  read  in  evidence  by  either  party. 

§  2023.  Court  may  order  deposition  if  adverse  party  in  default. 

§2019.  DEPOSITION,  WHEN  USED.  In  all  cases  other 
than  those  mentioned  in  section  two  thousand  and  nine,  where 
a  written  declaration  under  oath  is  used,  it  must  be  a  deposi- 
tion as  prescribed  by  this  code. 

History:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for   5  pars,  annotation. 

83  C.  30,  32  (erroneously  cited  for  §2021),  23  P.  214,  215  (cor- 
rect citation);  58  P.  904,  905  (erroneously  cited,  probably  for 
§  2009). 

As  to  abrogation  of  rule  of  strict  construction  of  statutes  in 
derogation  of  common  law,  see  Kerr's  Cyc.  C.  C.  P.  §  4  and  note. 

As  to  definition  of  deposition,  see  Kerr's  Cyc.  C.  C.  P.  S  2004 
and  note. 

As  to  many  miscellaneous  matters  of  evidenoe,  see  note 
§   1823,  ante. 
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§2020.  TESTIMONY  OF  WITNESS  OUT  OF  STATE. 
WHEN  TAKEN.  The  testimony  of  a  witness  out  of  this  state 
may  be  taken  by  deposition  in  the  following  cases: 

1st.  In  an  action  at  any  time  after  the  service  of  summons, 
or  the  appearance  of  the  defendant. 

2nd.  In  a  special  proceeding,  any  time  after  a  question  of 
fact  has  arisen  therein. 

3rd.  Where  default  has  been  made  by  any  or  all  of  the 
defendants. 

History:  Enacted  March  11,  1872,  re-enactment  of  §432 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  2.t3,  act  held  unconstitutional,  see 
liistory,  §  5  ante;  amended  April  16,  1909,  Stats,  and  Amdts. 
1909,   ch.    628. 

140  C.  1,  8,  73  P.  597   (cited). 

As  to  manner  of  taking  depositions  out  of  tliis  state,  see 
Kerr's  Cyc.  C.  C.  P.  §§  2024  et  seq.  and  notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§   1823,  ante. 

§2021.    IN  THIS  STATE,  WHEN  TAKEN.    The  testimony 

of  a  witness  in  this  state  may  be  taken  by  deposition  in  an 
action  at  any  time  after  the  service  of  the  summons  or  the 
appearance  of  the  defendant,  and  in  a  special  proceeding 
after  a  question  of  fact  has  arisen  therein,  in  the  following 
cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding 
or  an  officer  or  member  of  a  corporation  which  is  a  party 
to  the  action  or  proceeding,  or  a  person  for  whose  immediate 
benefit  the  action  or  proceeding  is  prosecuted  or  defended; 

2.  When  the  witness  resides  out  of  the  county  in  which  his 
testimony  is  to  be  used,  or  resides  In  the  county  but  more 
than  fifty  miles  distant  from  the  place  of  trial  or  hearing  liy 
the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  proba1)ly  continue  absent 
when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any 
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other  case  where  the  oral  examination  of  the  witness  is  not 
required; 

6.  When  the  witness  is  the  only  one  who  can  establish  facts 
or  a  fact  material  to  the  issue;  provided,  that  the  deposition 
of  such  witness  shall  not  be  used  if  his  presence  can  be  pro- 
cured at  the  time  of  the  trial  of  the  cause. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  428  Prac- 
tice Act,  adding-  paragraph  5;  amended  March  15,  1876,  Code 
Amdts.  1875-6,  p.  106;  March  9,  1878,  Code  Amdts.  1877-8,  p.  112; 
by  Code  Commission,  Act  March  8,  1901.  Stats,  and  Amdts. 
1900-1,  p.  253,  act  held  unconstitutional,  see  history,  §5  ante; 
March   18.  1905,  Stats,  and  Amdts.   1905,  .p.   137. 

See  Kerr's  Cyc.  C.  C.  P.  for  12  pars,  annotation. 

Code  section. — 56  C.  598,  599  (cited):  63  C.  369.  370  (subd.  2 
cited);  74  C.  46,  47,  15  P.  370  (cited);  83  C.  30,  32  (subds.  1  and 
6  construed — erroneously  cited  as  §2019),  23  P.  214,  215  (correct 
citation);  117  C.  42,  49,  48  P.  972  (construed  with  §2032  post); 
129  C.  557,  563,  62  P.  101  (subd.  5  cited);  140  C.  1,  8,  73  P.  597, 
598  (cited);  140  C.  213,  220,  73  P.  1006  (cited);  149  C.  227,  250,  86 
P.  695,  705,  9  A.  C.  805  (construing  subd.  3);  151  C.  732,  746,  91 
P.  593  (deposition  may  be  taken  when);  153  C.  190.  195,  94  P. 
770,  772    (subd.   3  referred  to). 

Practice  Act  §428. — 3  C.  94,  97   (cited);  29  C.  619.  621    (applied). 

As  to  continuance,  see  Kerr's  Cyc.  C.  C.  P.  §  2027  and  note  par. 
1  and  §  2032  and  note  par.  19. 

As  to  depositions — In  actions  for  establishing  and  quieting  title 
to  real  property  in  case  of  the  loss  or  destruction  of  public 
records,  see  §  12  act  approved  June  16,  1906,  Stats,  and  Amdts. 
1906  pp.  78-82  Hen.  G.  L.    (second  impression),  p.  1557. 

Same — In  contested  election  cases. — See  Kerr's  Pocitet  Pol.  C. 
§§  275-282. 

Same — In  this  state,  mode  of  taking. — See  Kerr's  Cyc.  C.  C. 
P.  §§  2031  et  seq.  and  notes. 

Same — Mode  of  taking  generally. — See  Kerr's  Cyc.  C.  C.  P. 
§§  200,   2031  et  seq.  and  notes. 

Same — Of  person  confined  in  prison. — See  Kerr's  Cyc.  C.  C.  P. 
§§  1995-1997  and  notes. 

Same — Of  subscribing  witness  to  prove  execution  of  instru- 
ment.—See   35  L.   340. 

Same — Of  witness  who  refuses  to  give  affidavit  to  be  vised  in 
support  of  motion.— See  Kerr's  Cyc.  C.  C.  P.  §  2009  and  note  par. 
16. 

Same — Taking  for  purpose  of  fishing  for  e\ideiue. — Sic  Kt'ri's 
Cyc.  C.  C.  P.  §  2034  and  note  par.  11. 

Same — Taking  of,  when  witness  present,  upon  adverse  partv 
procuring  postponement  of  trial. — See  Kerr's  Cyc.  C.  C.  P.  §  596 
and  note. 
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Same — Upon  application  for  searcli  warrant,  see  Korr'.s  Cyc. 
Pen.  C.  §§  1526,  1527,  1541  and  notes. 

Same — Who  may  take. — See  Kerr's  Cyc.  C.  C.  P.  §  179  suhrt. 
3  and  note. 

As  to  depositions  in  criminal  prosecutions,  see  Kerr's  Cyc. 
Pen.  C.  §686,  subds.  3,  811,  812,  833,  864,  869,  1335-1362  and 
notes. 

As  to  due  diligence  in  attempt  to  take  deposition,  sufficient  to 
obtain  continuance,  see  74  A.  D.  146. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  penalty  for  failure  to  give  deposition,  see  Kerr's  Cyc. 
C.  C.  P.  §§  1991  et  seq.  and  notes. 

As  to  requirement  of  proof  of  absence,  infirmity,  or  death  of 
witness  at  time  of  trial,  to  entitle  deposition  to  admission  as 
evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  2032  and  note  pars.   43-54. 

As  to  witness  residing  out  of  county  and  more  than  30  miles 
distant  not  being  required  to  attend  as  witness,  see  Kerr's  Cyc. 
C.  C.  P.  §  1989  and  note. 

§2022.  MAY  BE  READ  IN  EVIDENCE  BY  EITHER 
FARTY.  A  deposition  takeu  and  returned,  as  provided  in 
this  chapter,  may,  except  as  provided  in  section  twenty  hun- 
dred and  thirty-two,  be  read  in  evidence  by  either  party  at 
any  stage  of  the  action  or  proceeding  in  which  it  was  taken, 
or  in  any  other  action  or  proceeding  between  the  same  par- 
ties or  their  privies  or  successors  in  interest  upon  the  same 
subject  and  is  then  deemed  the  evidence  of  the  party  read- 
ing it;  but  the  court  may  exclude  the  same  if  it  appears  that 
the  taking  thereof  was  in  any  material  respect  unfair. 

History:  Enacted  March  20  1907,  Stats,  and  Amdts.  1907. 
p.   732.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  516. 

§2023.  roi  KT  MAY  ORDER  DEPOSITION  IF  ADVERSE 
PARTY  IN  DEFAULT.  If  an  adverse  party  is  in  default  for 
not  appearing  and  answering  within  the  time  allowed  by  law 
or  the  court,  or  if,  in  a  special  proceeding,  some  or  all  of  the 
parties  interested  have  not  appeared,  the  court  may  authorize 
a  deposition  to  be  taken  without  the  service  of  any  affidavit 
upon,  or  the  giving  of  any  notice  to.  the  party  so  in  default 
or  not  appearing,  or  may  provide  that  notice  be  given  to  him 
in  such  mode  as  to  the  court  may  seem  proper. 

HLxtory:    En:ifted    March     20.     1907.    Stats,    and    Amdts.     1907. 
p.  732,  Kerr's  Stats,  and  Amdts.   1906-7,  p.  517. 
Kerr's   C.    C.    P.— 93  147" 
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ARTICLE  IV. 

MANNER  OF  TAKING  DEPOSITIONS  OUT  OF  THE  STATE. 

§  2024.     Deposition  of  witness  out  of  state,  how  taken. 

§  2025.     Proper    interrogatories    may    be    prepared,    or    may    be 

waived  by  the   parties. 
§  2025%.   Of  non-resident   witness,   on    oral   interrogatories. 
§  2026.     Authorities    and   duties    of   commissioner. 
§  2027.     Trial,     when    postponed    for    reason    of    non-return     of 

commission. 
§  2028.     Deposition,    by   whom   used. 
§  2029.     Notice    dispensed    with    where    witness    resides    out    of 

state,  when. 

§  2024.  DEPOSITION  OF  WITIVESS  OUT  OF  STATE,  HOW 
TAKEN.  The  deposition  of  a  witness  out  of  this  state  may  be 
taken  upon  a  commission  issued  from  the  court  under  the  seal 
of  the  court,  upon  an  order  of  the  court,  or  a  judge  or  a 
justice  thereof,  on  the  application  of  either  party,  upon  five 
days'  previous  notice  to  the  other.  If  the  court  is  a  justice's 
court,  the  commission  must  have  attached  to  it  a  certificate 
of  the  clerk  of  the  superior  court  of  the  county  in  which 
such  justice's  court  is  held,  under  the  seal  of  such  superior 
court,  to  the  effect  that  the  person  issuing  the  same  was  an 
acting  justice  of  the  peace  at  the  date  of  the  commission. 
If  issued  to  any  place  within  the  United  States  it  may  be 
directed  to  a  person  agreed  upon  by  the  parties,  or  if  they 
do  not  agree,  to  any  notary  public,  judge  or  justice  of  the 
peace  or  commissioner  selected  by  the  court  or  judge  or 
justice  issuing  it.  If  issued  to  any  country  out  of  the  United 
States,  it  may  be  directed  to  a  minister,  ambassador,  consul, 
vice-consul,  or  consular  agent  of  the  United  States  in  such 
country,  or  to  any  person  agreed  upon  by  the  parties. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  433 
Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p. 
389:  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115; 
March  10,  1891,  Stats,  and  Amdts.  1891,  p.  51;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  253, 
act  held  unconstitutional,  see  history,  §  5  ante;  amended  March 
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20,  1907,  Stats,  and  Amdts.  1907,  p.  732,  Kerr's  Stats,  and  Amdts. 
1906-7,   p.   517;   April   16,   1909,   Stats,   and  Amdts.   1909,  cli.    627. 

See  Kerr's  Cyc.  C.  C.  P.  for  15  pars,  annotation. 

48  C.  439,  451  (construed  witli  §517  of  Practice  Act  > ;  list  (". 
227,  250,  86  P.  69.T,  9  A.  C.  805  (construed — not  necessary  that 
witness  be  a  non-resident — all  tliat  is  required  is  tliat  he  be  out 
of  the  state);  7  C.  A.  473,  478,  94  P.  777,  778  (insufficiency  of 
objections  to  tlie  manner  of  taking  depositions). 

As  to  examination  of  witnesses  in  criminal  causes,  on  com- 
mission, see  Kerr's  Cyc.   Pen.  C.   §§1349-1362  and  notes. 

As  to  many  miscellaneous  matters  of  cvidenc  .  -.  .  notu 
§  1823,  ante. 

As  to  objections  to  use  of  deposition,  see  post  §  2U2.S  an.l  note. 

As  to  power  of  magistrate  to  punish  contumacious  witness, 
see  1  L.  N.  S.  1142. 

As  to  power  of  the  court  or  a  judge  thereof  to  shorten  tlie 
time  within  which  notice  must  be  given,  see  Kerr's  Cyc.  C.  C. 
P.   §  1005  and  note. 

§2025.  PKOPEK  INTERROGATOEIES  MAY  BE  PEE- 
PAKED,   OK  MA¥   BE   WAIVED   BY    THE   PARTIES.    The 

party  moving  for  the  commission  must,  unless  it  is  waived 
by  the  other  party,  attach  to  the  notice  of  the  motion  the  in- 
terrogatories upon  which  he  desires  it  to  be  taken.  On  the 
hearing  of  the  motion,  the  other  party  must  propose  such 
cross-interrogatories  as  he  may  desire.  If  the  parties  do  not 
agree  as  to  the  form  of  the  interrogatories,  the  court  must 
settle  their  form,  but  such  agreement  or  settlement  does  not 
preclude  either  party,  when  the  deposition  is  offered  in  evi- 
dence, from  interposing  any  objection  to  any  interrogatory 
except  as  to  the  form  thereof. 

The  settlement  of  interrogatories  may  be  had  at  the  time 
of  the  hearing  of  tbe  motion,  or  at  any  other  time  which  the 
court  may  appoint;  but  the  moving  party  must,  if  he  request 
it,  be  allowed  two  days  within  which  to  propose  such  re- 
direct interrogatories  as  the  cross-interrogatories  proposed 
render  proper.  When  agreed  upon  or  settled,  the  inl<'rroga- 
tories  must  be  annexed  to  the  commission;  or,  when  the  par- 
ties agree  to  that  mode,  or  the  court  on  the  application  of 
either  party,  after  a  hearing  had  upon  two  days'  notice  to 
the  opposite  party,  so  directs,  the  examination  must  be  with- 
out written  interrogatories. 
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History:'  Enacted  March  11,  1872,  re-enactment  of  §  434  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see  history, 
§  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  733, 
Kerr's  Stats,  and  Amdts.   1906-7,  p.  517. 

As  to  examination  without  settled  interrogatories,  see  Kerr's 
Gyc.  C.  C.  P.    §  2006   and   note.      - 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§2025^^.  OF  IxOiN-KESIDEKT  WITNESS,  ON  OEAL  IN- 
TEEROGATORIES.  When  a  party  shall  desire  to  take  the 
evidence  of  a  non-resident  witness,  to  be  used  in  anj'  cause 
pending  in  this  state,  the  party  desiring  the  same  (or  where 
notice  shall  have  been  given  that  a  commission  to  take  the 
testimony  of  a  non-resident  witness  will  be  applied  for,  the 
opposite  party,  upon  giving  the  other  three  days'  notice  in 
writing  of  his  election  so  to  do),  may  have  a  commission  di- 
rected in  the  same  manner  as  provided  in  section  two  thousand 
and  twenty-four  of  Code  of  Civil  Procedure,  to  take  such  evi- 
dence, upon  interrogatories  to  be  propounded  to  the  witness 
orally;  upon  the  taking  of  which  each  party  may  appear  be- 
fore the  commission,  in  person  or  by  attorney,  and  interrogate 
the  witness.  The  party  desiring  such  testimony  shall  give 
to  the  other  the  following  notice  of  the  time  and  place  of 
taking  the  same,  to  wit:  ten  days,  and  one  day  in  addition 
thereto  (Sundays  included)  for  every  three  hundred  miles' 
travel  from  the  place  of  holding  the  court  to  the  place  where 
such  deposition  is  to  be  taken. 

[Costs  on  uon-attendaiice  of  party  giving  notice.]  When  a 
party  to  a  suit  shall  give  the  opposite  party  notice  to  take 
a  deposition  upon  oral  interrogatories,  and  shall  fail  to  take 
the  same  accordingly,  unless  such  failure  be  on  account  of 
the  non-attendance  of  the  witness,  not  occasioned  by  the  fault 
of  the  party  giving  tbe  notice,  or  some  other  unavoidable 
cause,  the  party  notified,  if  he  shall  attend  himself  or  by  at- 
torney, agreeably  to  the  notice,  shall  be  entitled  to  two  dol- 
lars per  day  for  each  day  he  may  attend  under  such  no- 
tice, and  to  six  cents  per  mile  for  every  mile  that  he  shall 
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necessarily  travel  in  going  to  and  returning  from  the  place 
designated  to  take  the  deposition,  to  be  allowed  by  the  court 
where  the  suit  is  pending  and  for  which  execution  may  issue. 

HiNtoi-.v:     lOiinclcii     ^Farcli     21,     lOiKi,    St;its.    and    Amdts.     190;!, 
p.   35J. 


§2026.     AUTHORITY  AND   DUTIES   OF   CO.inilSSIOXER. 

The  conimission  must  authorize  the  commissioner  to  adminis- 
ter an  oath  to  the  witness  and  to  take  his  deposition  in  answer 
to  the  interrogatories,  or  when  the  examination  is  to  be  with- 
out interrogatories,  in  respect  to  the  question  in  dispute,  and 
to  certify  the  deposition  to  the  court,  in  a  sealed  envelope,  di- 
rected to  the  clerk,  if  there  be  one,  and  if  not,  to  the  judge 
thereof,  and  forwarded  to  him  by  mail  or  other  usual  chan- 
nel'of  conveyance. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  435  Prac- 
tice Act:  amended  by  Code  Commission,  Act  Marcli  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  254,  act  held  unconstitutional,  see 
history,  §  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  518. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars  annotation. 

As  to  attaching  exhibits,  see  Kerr's  Cyc.  C.  C.  P.  S  2032  and 
note. 

As  to  many  niisccllaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

S2027.  Tin  A  I.,  WHEN  POSTPONED  FOR  REASON  OF 
NON-RETUR\  OF  CO.M.MISSION.  A  trial  or  other  proceed- 
ing must  not  be  postponed  by  reason  of  a  commission  not  re- 
turned, except  ui)on  evidence,  satisfactory  to  the  court,  that 
the  testimony  of  the  witness  is  necessary,  and  that  proper 
diligence  has  been  used  to  obtain  it. 

HiHtory:  Knarted  Ararrh  11,  1872.  re-enactment  of  §430  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  §2021  and  no(e  par.s.  3.  4;  an<l  S  2(t32 
and  note  par.   19. 

As  to  many  misccllanpoiis  malt.i-s  <>{  ividi'Mci-,  sec  noti- 
§  1823,   ante. 
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§2028.  DEPOSITION,  BY  WHOM  USED.  The  deposition 
mentioned  in  this  article  may  be  used  by  eitlier  party  on  the 
trial  or  other  proceeding,  against  any  other  party  giving  or 
receiving  the  notice,  subject  to  all  just  exceptions. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  254,  act 
lield  unconstitutional,  see  history,  §  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  4  pars,  annotation. 

133  C.  475,  477  (deposition  may  be  used  but  not  part  of  it — 
erroneously  cited  as  §  2228),   65  P.  976,  977   (correct  citation). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  stipulations  for  depositions,  see  Kerr's  Cyc.  C.  C.  P. 
§  2024  and  note  pars.  10,  11. 

§2028.  NOTICE  DISPENSED  IVITH  WHERE  WITNESS 
RESIDES  OUT  OF  STATE,  WHEN.  In  all  cases  where  ser- 
vice of  summons  has  been  had  bj'  publication  as  provided 
by  law  and  after  default  has  been  duly  entered,  and  it  ap- 
pears by  affidavit  that  the  residence  of  a  party  to  the  action 
is  unknown  and  the  witness  resides  out  of  the  state,  then 
in  such  cases  the  notice  provided  for  in  this  article  shall 
be  dispensed  with. 

HistoFT:    Enacted  March  5,  1907,  Stats,  and  Amdts.  1907,  p.  110. 
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ARTICLE  V. 

MANNER   OF    TAKING   DEPOSITIONS    IN    THIS    STATE. 

§  2031.  Depositions  may  be  taken  ))efore  a  judge,  etc.,  upon 
notice   to   tlie   adverse    party. 

§  2032.  Manner  of  taking  depositions.  May  be  used  i)y  either 
party   on   the  trial. 

§  2033.     When  deposition  excluded  (repealed), 

§  2034.  A  deposition  once  taken  may  be  read  at  any  time  (re- 
pealed). 

§  2035.     Deposition   in   tliis  state  to  be  used   in   otlier  states. 

§  2036.     How  to  procure  witness  upon   commission. 

S  2037.     How,   if   no   commission. 

§  2038.     Deposition,   how    taken. 

§2031.  DEPOSITIO>'S  MXY  BE  TAKEN  BEFORE  X 
JUDGE,  ETC.,  UPO\  NOTICE  TO  THE  ADVERSE  PARTY. 

Either  party  may  have  the  deposition  taken  of  a  witness  in 
this  state,  in  either  of  the  cases  mentioned  in  section  two 
thousand  and  twenty-one,  before  a  judge  or  officer  authorized 
to  administer  oaths,  on  serving  upon  the  adverse  party  pre- 
vious notice  of  the  time  and  place  of  examination,  together 
with  a  copy  of  an  affidavit,  showing  that  the  case  is  within 
that  section.  Such  notice  iiiust  be  at  least  fire  days,  adding 
also  one  day  for  every  twenty-five  miles  of  the  distance  of 
the  place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a  judge, 
by  order,  prescribed  a  shorter  time.  When  a  shorter  time  is 
prescribed,  a  copy  of  the  order  must  be  served  with  the  no- 
tice. 

HlHtory:  Enacted  March  It,  1872,  founded  on  5  429  Practice 
Act;  amended. by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  2.55,  act  held  unconstitutional,  see  history, 
§  5    ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  30  pars,  annotation. 

Code  Nectlon. — fi6  C.  390,  391,  5  P.  681  (construed*;  lid  i'.  I. 
8,  13,  73  P.  597  (cited);  140  C.  213,  220,  73  P.  1006  (cited):  151  <". 
732,  746,  91  P.  593  (cited);  153  C.  190,  195,  94  P.  770,  771,  772 
(referred  to). 

Prnotloc  Act  §420.-3   C.   91,   97    (cited). 
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As  to  authority  of  clerk  of  court  to  take  deposition,  see  Kerr's 
Cyc.  C.  C.  P.  §  596  and  note. 

As  to  authority  of  members  of  board  of  examiners  to  take 
depositions  to  be  used  before  board,  see  Kerr's  Pocket  Pol.  C". 
§659. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  notice  of  continuance,  when  deposition  is  not  taken  on 
day  set  for  examination,  see  Kerr's  Cyc.  C.  C.  P.  §  2033  and  note 
par.  15. 

As  to  officers  authorized  to  administer  oaths  and  affirmations, 
see  Kerr's  Cyc.  C.  C.  P.  §  2012  and  note:  post  §  2093  and  note. 

As  to  service  of  notice,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1010-1017  and  notes. 

As  to  shortening-  time  of  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  1005 
and  note. 

As  to  suppression  of  deposition  for  want  of  proper  notice,  see 
Kerr's  Cyc.  C.  C.  P.  §  2033  and  note. 

§2032.  MA\>ER  OF  TAKING  DEPOSITIONS.  MAT  BE 
USED  BY  EITHEU  PARTY  ON  THE  TRIAL.  Either  party 
may  attend  the  examination  and  put  such  questions,  direct 
and  cross,  as  may  be  proper.  The  depositions,  when  com- 
pleted, must  be  carefnlly  read  to  the  witne.ss  and  corrected 
by  liiiu  in  any  particular,  if  desired;  it  must  then  be  sub- 
scribed by  the  witness,  certified  by  the  judge  or  officer  taking 
the  deposition,  inclosed  in  an  envelope  or  wrapper,  sealed, 
and  directed  to  the  clerk  of  the  court  in  which  the  action  is 
pending,  or  to  such  person  as  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  judge  or  officer  to 
the  clerk  or  such  person,  or  transmitted  through  the  mail 
or  by  some  safe  private  opportunity;  and  thereupon  such 
deposition  may  be  used  by  either  party  upon  the  trial  or  other 
proceeding  against  any  party  giving  or  receiving  the  notice, 
subject  to  all  legal  exceptions;  but 

If  tlie  parties  attend  at  the  examination,  no  objection  to  the 
form  of  an  interro|iratory  shall  be  made  at  the  trial,  unless 
the  same  was  stated  at  the  time  of  the  examination.  If  the 
deposition  be  taken  under  subdivisions  two,  three,  and  four, 
of  section  two  thousand  and  twenty-one,  proof  must  be  made 
at  the  trial  that  the  witness  continues  absent  or  infirm,  or 
is  dead.  The  deposition  thus  taken  may  be  also  read  in  case 
of  the  death  of  the  witness. 
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History:    Enacted   March    11,    1872,    founded    on    §  430    Practice 

Act:  amended  by  Code  Commission,  Act  Marcli  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  25.5,  act  Iield  nnc-onstitutional.  .>;eo  liistor>-, 
S  5  ante. 

See  Kerr's  Cyc.  C.  C.  P.  for  57  pars,  annotation. 

Code  Ncctlon.— 63  C.  369,  370  (cited):  74  C.  46,  47,  48,  15  P.  369. 
370  (construed);  1 17  C.  42,  49,  48  P.  972  (construed  witli  subd. 
1  of  S202]):  121  C.  147,  152,  53  P.  640  (construed):  125  C.  107, 
114,  57  P.  791  (applied):  129  C.  20,  24,  61  P.  477  (construed): 
133  C.  475,  477  (deposition  may  be  used  but  not  part  of  it — 
erroneously  cited  as  §2232),  65  P.  976,  977  (correct  citation): 
140  C.  1.  8,  13,  73  P.  597  (cited):  140  C.  213,  220,  73  P.  1006  (cited): 
149  C.  227,  250,  9  A.  C.  805,  86  P.  695,  705  (cited);  151  C.  83,  89. 
90  P.  200  (cited — precise  form  of  certificate  not  prescribed — 
sufficiency  of  certificate);  153  C.  190,  195,  94  P.  770,  771,  772 
(referred  to);  3  C.  A.  668,  686,  87  P.  27,  34  (applied);  4  C.  A. 
760,  776,  89  P.  441  (deposition,  when  completed,  must  be  read  to 
witness,  and  subscribed  by  him). 

Pniotioe  Act  §430. — 3  C.  94,  97   (cited):  27  C.  372,  374    (cited). 

As  to  applicability  of  this  section  only  to  depositions  taken  in 
this  state,  see  Kerr's  Cyc.  C.  C.  P.  §  2026  and  note  pai-.  3. 

As  to  continuance,  see  Kerr's  Cyc.  C.  C.  P.  S  2021  and  nolo 
pars.  3,  4;  §  2027  and  note. 

As  to  defectively  entitled  depositions  in  criminal  proeeeding-s, 
see  Kerr'N  I'ookct  Pen.  C  §  1401. 

As  ti)   riling'  depositions,  see  15  A.  S.   296. 

As  to  form  of  depositions — To  be  interrogatories  and  answers, 
imless  otherwise  agreed,  see  Kerr's  Cyc.  C.  C.  P.  §  2006  and  note. 

As  to  many  miscellaneous  mattei's  of  evidence,  see  note 
§  1823,  aiiti'. 

As  to  method  of  examination,  by  question  and  answer,  or  by 
narration,    see    Kerr's   Cyc.   C.   C.    P.    §  2006   and    note. 

As  to  necessity  of  all  essential  reiiuirements  of  statute  lu-iiif^' 
complied  with,  see  Kerr's  Cyc.  C.  C.  P.  §  2019  anil  note  par.'^. 
3,  4. 

As  to  necessity  of  statement  tliat  witness  was  first  iluly 
sworn,  see  35  Me.  368,  58  A.  D.  708;   41  Miss.  696,  93  A.   1).   271. 

As  to  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  2033  and  note. 

As  to  punishment  of  witness  for  refusal  to  subscribe  a  deposi- 
tion when  required,  see  Kerr's  Cyc.  C.  C.   P.   §  1991   and  note. 

As  to  showing  required  to  lay  proper  foundation  for  admis- 
sion as  deposition  in  a  ci-lminal  case,  see  Kerr's  Cyi-.  Pen.  C. 
§S  686  and  1315  and  notes. 

As  to  stenographer,  see  Kerr's  Cyc.  C.  C.  P.  §  2006  and  note. 

As  to  when  a  deposition  or  certilicate  is  deemed  to  be  com- 
plete within  provisions  of  Penal  Code  relating  to  perjury,  see 
Kerr's  Cyc.  I'en.  C.  S  124  and  note. 
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§2083.    WHEN  DEPOSITION  EXCLUDED  [repealed]. 

HLstory:  Enacted  March  11,  1872;  repealed  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act  held 
unconstitutional,  see  history,  §  5  ante:  repealed  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.   518. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

68  C.  618,  621,  10  P.  183,  185  (applied);  140  C.  1,  8,  73  P.  597 
(cited);  140  C.  213,  220,  73  P.  1006  (cited). 

As  to  description  of  witness  in  notice,  see  Kerr'.s  Cyc.  C.  C. 
P.  §  2024  and  note  par.   5. 

As  to  excluding  deposition  because  of  deprivation  of  party  of 
riglit  of  cross-examination,  see  38  A.  D.  643. 

As  to  inany  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  notice,  see  Kerr's  Cyc.  C.  C.  P.  §  2031  and  note  pars.  4-12. 

As  to  use  of  deposition  after  amendment  of  complaint,  see 
13  L.  367. 

§2034.  A  DEPOSITION  ONCE  TAKEN  MAY  BE  READ 
AT  ANT  TIME  [repealed]. 

History:  Enacted  March  11,  1872,  re-enactment,  with  addi- 
tions, of  §431  Practice  Act;  repealed  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act  held  uncon- 
stitutional, see  history,  §  5  ante;  repealed  March  20,  1907,  Stats, 
and  Amdts.   1907,  p.   734,  Kerr's  Stats,  and  Amdts.   1906-7,  p.   518. 

See  Kerr's  Cyc.  C.  C.  P.  for  17  pars,  annotation. 

Code  section.— 65  C.  548,  552,  4  P.  557  (cited);  80  C.  253,  254, 
22  P.  334,  335  (construed);  83  C.  30,  32,  23  P.  214,  215  (construed); 
51  P.  559,  561  (applied),  omitted  in  emasculated  opinion,  119  C. 
382,  383;  133  C.  475,  477  (deposition  may  be  used,  but  not  part 
of  it-^erroneously  cited  as  §  2234),  65  P.  976,  977  (correct  cita- 
tion); 140  C.  1,  8,  73  P.  597  (cited);  3  C.  A.  668,  686,  87  P.  27,  34 
(applied). 

Practice  Act  §  431. — 8  C.   575,  579    (construed). 

As  to  admissibility  of  depositions,  see  29  A.  D.  567;  79  A.  D. 
716;  13  L.  366. 

As  to  coinpetency  of  parties  as  witnesses,  see  Kerr's  Cyc.  C.  C. 
P.   §  1879  and  note. 

As  to  construction  of  term  "the  same  parties,"  see  Kerr's 
Cyc.  C.  C.  P.  §  1870  and  note  par.  84. 

As  to  excluding  deposition  when  offered  against  party  who 
became  such  after  taking  of  deposition,  see  13  L.  367. 

As    to    impeachment    of    witness    by    contradictory    statements 
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made  at  taking  of  deposition,  before  correction  and  sis'iatiiro 
of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §  2052  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  objections  which  may  be  taken  to  deposition  used  at 
former  trial,  see  Kerr's  Cyc.  C.  C.  P.  §  2032  and  note  pars.  28. 
29. 

As  to  reading:  deposition — At  trial  of  criminal  cause  deposi- 
tion of  a  witness  taken  at  preliminary  examination,  see  Kerr's 
Cyc.  Pen.  C.  §686  and  note.  .  . 

Same — In  another  action,  see  Kerr's  Cyc.  C.  C.  P.  §  2028  and 
note. 

As  to  use  of  portions  of  deposition.s  taken  i)ri(ii-  tn  fui-mer 
trial  for  purpose  of  cross-examination,  see  Kerr's  Cyc.  C.  C.  P. 
§  2048  and  note. 

§2035.  DEPOSITION  IN  THIS  STATE  TO  BE  USED  I\ 
OTHER  STATES.  Any  party  to  an  action  or  special  proceed- 
ing in  a  court  or  before  a  judge  of  a  sister  state,  may  ob- 
tain tlie  testimony  of  a  witness  residing  in  this  state,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned  in 
the  next  two  sections. 

HiMtory:    Enacted  IMarch   11,   1872. 

140  C.  1,  3,  73  P.  597  (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

«  203(>.     HOW  TO  PROCURE  WITNESS  UPON  COADIISSION. 

If  a  commission  to  take  such  testimony  has  been  issued  by 
the  court  before  which  such  action  or  proceeding  is  pending, 
or  by  a  judge  thereof,  on  exhibiting  the  commission  to  the 
superior  court  of  the  county  in  which  the  witness  resides, 
with  an  affidavit  showing  the  materiality  of  his  testimony, 
such  superior  court  may  issue  a  subpoena  to  the  witness, 
requiring  him  to  appear  and  testify  before  the  commissioner 
named  in  the  commission,  at  a  sppcified  time  and  place  within 
such  county. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  115;  by  Code  Commission. 
Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act  held 
unconstitutfonal,  see  history.  S  .')  ante;  amended  March  20,  1907, 
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stats,  and  Amdts.   1907,  p.   733,  Kerr's  Stats,  and  Amdts.   1906-7, 
p.   518. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

140  C.  1,  3,  73  P.  597   (cited). 

As  to  many  miscellaneoiis  matters  of  evidi'nco,  see  note 
§  1823,  ante. 

As  to  subpoena,  see  Kerr's  Cyc.  C.  C.  P.  *?S  19S5  ct  seq.  and 
notes. 

§  2037.  HOW,  IF  NO  COMMISSION.  If  a  commissiou  has 
not  been  issued,  and  it  appears  to  a  judge  of  the  superior 
court,  or  to  a  justice  of  the  peace,  by  affidavit  satisfactory 
to  him: 

1.  That  the  testimony  of  the  witness  is  material  to  either 
party,  and  that  he  resides  in  the  county  in  which  such  judge 
or  justice  holds  office; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  state  where  the  action 
or  special  proceeding  is  pending,  the  deposition  of  a  witness 
taken  under  such  circumstances,  and  before  such  judge  or 
justice,  will  be  received  in  the  action  or  proceeding; 

He  must  issue  his  subpoena  requiring  the  witness  to  appear 
and  testify  before  him  at  a  specified  time  and  place. 

History:  Enacted  Marcli  11.  1872:  amended  April  16.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115:  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act  held 
unconstitutional,  see  history,  §  5  ante;  amended  March  20,  1907, 
Stats,  and  Amdts.  1907.  p.  733,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.    518. 

>  140  C.  1,  3,  73  P.  597   (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§2038.  DEPOSITION,  HOW  TAKEN.  Upon  the  appear- 
ance of  the  witness,  the  judge  or  justice  must  cause  his  testi- 
mony to  be  taken  in  writing,  and  must  certify  and  transmit 
the  'same  to  the  court  or  judge  before  whom  the  action  or 
proceeding  is  pending,  in  such  manner  as  the  law  of  that 
state  requires. 

History:    Enacted  March   11,   1872. 
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125  C.  107,  116,  57  P.  791  (construed);  HO  C.  1,3,  73  P.  597 
(cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 


ARTICLE  VI. 

GKNKriAI.    ilfTi.ros    OF    EXAMINATION. 

5  204  2.  Order    of   proof,   how    regrulated. 

S  2043.  Witnesses    not    under    examination    may    be    e.xcluded. 

S  2044.  Court    may    control    mode   of   interrog-ation. 

S  2045.  Direct    and    cross-examination    defined. 

S  2046.  Leading-    question    defined. 

§  2047.  When    witness    may    refresh    memory    from    notes. 

S  2048.  Cross-examination,    as    to    what. 

§  2049.  Party  producing  witness,  liow  far  may  impeach  his 
credit. 

S  2050.  Witness,    how    examined.      When    re-examined. 

§  2051.  How    impeached. 

S  2052.  Same.      [By   evidence   of   declarations.] 

S  2053.  Evidence    of   g-ood    character,    when    allowed. 

S  2054.  Writing-  shown  to  witness  may  he  inspected  by  ad- 
verse   party. 

§  2042.  ORDER  OF  PROOF,  HOW  REGULATED.  The  or- 
der of  proof  must  be  regulated  by  the  sound  discretion  of 
the  court.  Ordinarily,  the  party  beginning  the  case  must 
exhaust  his  evidence  before  the  other  party  begins. 

Hlntory:    Enacted  March    11.   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  58  pars,  annotation. 

94  C.  128,  130,  29  P.  489  (applied);  123  C.  403,  408.  56  P.  44 
(construed). 

As  to  abuse  of  judicial  discretion,  see  Kerr's  Cyc.  C.  C  P. 
§  2044   and  note  par.   5. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  offer  of  proof,  see  12  L.  556-559. 

As  to  order  of  procedings  on  trial,  see  Kerr's  Cyc.  C  C.  P. 
§  607  and  note. 

As  to  order  of  proof,  see  Abl)ott's  Trial  Brief — Civil  Jury 
Trials   (2d  ed.)   pp.   114-122. 

As  to  order  of  proof  in  conspiracy,  see  3  A.  S.  489,  490. 
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As  to  order  of  proof  in  criminal  causes,  see  Kerr's  Cyc.  Pen. 
C.  §§  1093,   1094  and  notes. 

As  to  reopening  case  for  further  proof,  see  Abbott's  Trial 
Brief,  Civil  Jury  Trials  (2d  ed.)  pp.  123-12.5. 


§2043.  WITNESSES  NOT  UNDEE  EXAMINATION  MAT 
BE  EXCLUDED.  If  either  party  requires  it,  the  judge  may 
exclude  from  the  courtroom  any  witness  of  the  adverse  party 
not  at  the  time  under  examination,  so  that  he  may  not  hear 
the  testimony  of  other  witnesses;  but  a  party  to  the  action 
or  proceeding  cannot  be  so  excluded;  and  if  a  corporation  is 
a  party  thereto,  it  is  entitled  to  the  presence  of  one  of  its 
officers,  to  be  designated  by  its  attorney. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Aindts.  1900-1,  p.  256,  act 
hela  unconstitutional,  see  history,  §  5  ante;  amended  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  734,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  519. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

As  to  exclusion  of  witnesses,  see  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  133-135. 

As  to  exclusion  of  witnesses  in  criminal  cases,  see  Kerr's  Cyc. 
Pen.  C.  §§868  and  1102 -and  note  pars.  46,  47. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  2044.  COUKT  MAY  CONTEOL  MODE  OF  INTERROGA- 

TION.  The  court  must  exercise  a  reasonable  control  over 
the  mode  of  interrogation,  so  as  to  make  it  as  rapid,  as  dis- 
tinct, as  little  annoying  to  the  witness,  and  as  effective  for 
the  extraction  of  the  truth,  as  may  be;  but  subject  to  this 
rule,  the  parties  may  put  such  pertinent  and  legal  questions 
as  they  see  fit.  The  court,  however,  may  stop  the  production 
of  further  evidence  upon  any  particular  point  when  the  evi- 
dence upon  it  is  already  so  full  as  to  preclude  reasonable 
doubt. 

History:    Enacted  March   11,   1872. 

See   Kerr's   Cyc.   C.    C.   P.   for   17   pars,   annotation. 
63    C.    56,    58    (court    may    allow     or     disallow     leading     ques- 
tions); 72  C.  59,  60,  13  P.  77,  78   (applied);  68  P,  583,  584   (cited — 
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court  may  require  counsol  to  put  assertions  in  form  of  ques- 
tions). 

As  to  control  of  court  over  examination  of  witness,  see 
Abbott's  Trial   Brief  Civil   Jury  Trials    (2d  ed.),  pp.    130-132. 

As  to  cross-examination,  see  Kerr's  Cyc.  C.  C.  P.  §  2048  and 
note. 

As  to  duty  to  answer,  see  Kerr's  Cyc.  C.  C.  P.  §S  20(>5  el  se(|. 
and    notes. 

As  to  limiting  number  of  impeacliing-  witnesses,  see  Ki-rr's 
Cyc.   C.    C.    P.    §  2051    and   note    par.    70. 

As  to  limiting  number  of  witnesses,  see  note  10  L.  570;  also 
-Abbott's  Trial  Brief   (Civil  Jury  Trials.   2d  ed.),   pp.   135,   136. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  S  1823, 
ante. 

As  to  power  of  court  to  call  and  examine  witnesses,  see 
57    L.    875-885. 

As  to  protection  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  SS  2005 
et  seg.   and  notes. 

§2045.    DIRECT   A>D    CKOSS-EXAMIX.ITIOX   DEFINED. 

The  examination  of  a  witness  by  the  party  producing  him  is 
denominated  the  direct  examination;  the  examination  of  the 
same  witness,  upon  the  same  matter,  by  the  adverse  party, 
the  cross-examination.  The  direct  exaniiiuition  must  be  com- 
pleted l)efore  the  cross-examination  begins,  unless  the  court 
otherwise  direct. 

HiNtory:    Enacted  Marcb    11,   1S72. 

63  C.  56,  58  (court  may  allow  or  disallow  ieadinj;  que.^stions)  : 
72  C.   59,   60,   13   P.    77,    78    (applied). 

As  to  cross-examination,  see  Kerr's  Cyc.  C.  C.  P.  §  2048  and 
note. 

As  to  direct  examination,  see  Abbott's  Trial  F5iief  (Ci\il 
Jury  Trials,  2d  ed.),  pp.   141-147,  158. 

As  to  examination  on  voir  dire,  see  Kerr's  Cyc.  Pi.>n.  C.  §  1321 
and   note   pars.    15-18. 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1S23, 
ante. 

As  to  order  of  proof,  see  Kerr's  Cyc.  C.  C.  P.  §§  2042,  2050 
and    notes. 

^2046.  LE.VDIXG  Ql'ESTIOXS  DEFINED.  A  question 
which  suggests  to  the  witness  the  answer  which  the  examin- 
ing party  desires,  is  denominated  a  leading  or  suggestive  ques- 
tion.    On  a  direct  examination,  leading!:  qiie>sti<»iis  are  not  al- 
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lowed,  except  in  the  sound  discretion  of  the  court,  under  spe- 
cial circumstances,  making  it  appear  that  the  interests  of 
justice  require  it. 

History:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for   15  pars,  annotation. 

63  C.  56,  58  (court  may  allow  or  disallow  leading-  questions): 
72  C.  59,  60,  13  P.  77,  78  (applied);  76  C.  328,  349,  19  P.  161, 
171    (applied). 

As  to  definition   of  leading  question,  see  47  A.   D.   82,  83. 

As  to  leading-  questions,  see  Abbott's  Trial  Brief  (^Civil  .lury 
Trials,    2d   ed.),   pp.    147-151. 

As  to  leading  questions  concerning  matters  wliicli  are  merely 
introductory,  or  by  way  of  recapitulation,  see  47  A.  D.  84. 

As  to  leading  questions  for  purpose  of  identifying  persons 
or  things,   being  p.llowable,   see   47   A.   D.   84. 

As  to  leading  questions  not  generally  being  allowed  on  direct 
examination,  see  47  A.  D.  83. 

As  to  leading-'  questions  to  assist  memory  of  witness  being 
permissible,   see    47    A.    D.    84. 

As  to  leading  questions  to  unwilling  witness  befng  allow- 
able,  see   47  A.   D.   83,  84;   82   A.   S.   59. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  right  of  court  to  ask  leading  questions,  see  57  L.  881. 
882. 

§  2047.  WHEN  WITNESS  MAY  KEFRESH  MEMORY  FROM 
NOTES.  A  witness  is  allowed  to  refresh  his  memory  re- 
specting a  fact,  bj'  anything  written  by  himself,  or  under  his 
direction,  at  the  time  when  the  fact  occurred,  or  immediately 
thereafter,  or  at  any  other  time  when  the  fact  was  fresh 
in  his  memory,  and  he  knew  that  the  same  was  correctly 
stated  in  the  writing.  But  in  such  case  the  writing  must  be 
produced,  and  may  be  seen  by  the  adverse  party,  who  may, 
if  he  choose,  cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may  testify  from  such 
a  writing,  though  he  retain  no  recollection  of  the  particular 
facts,  but  such  evidence  must  be  received  with  caution. 
History:    Enacted  March   11,   1872. 

See   Kerr's  Cyc.   C.   C.   P.  for   26   pars,   annotation. 

64  C.    489,    490,   2   P.    260,    261    (cited);    68   C.    Ill,    112,   8   P.    799, 
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800  (applied):  73  C.  206,  209,  14  P.  781,  783  (applifd):  77  ('. 
213,  216,  19  P.  490,  492  (cited);  96  C.  462,  46.5,  29  P.  117.  31  P. 
561,  562  (applied);  97  C.  224,  227,  32  P.  11  (applied);  98  ('. 
127,  132,  32  P.  880,  882  (cited);  33  P.  776,  779  (it  is  error  to 
allow  a  witness  to  refresh  his  memory  from  an  information 
containing-  a  copy  of  forged  instrument);  101  C.  90.  104,  35 
P.  444  (applied);  111  C.  57,  69,  43  P.  418  (applied);  116  C.  179. 
213,  48  P.  75  (applied);  131  C.  472,  480,  63  P.  775  (applied); 
132  C.  37,  39,  64  P.  107,  108  (applied);  138  C.  481,  488.  71  P.  568, 
72  P.  48,  61  L.  245  (applied);  3  C.  A.  178,  179.  84  P.  67(i 
(applied);  6  C.  A.  69,  76,  92  P.  506  (applied — testimony  of 
confession   in   prosecution   for  arson). 

As  to  inspection  of  writing  by  opposite  party.  s»<-  Kerrs 
Cyc.  C.  C.  P.   §  2054  and  note;  also  98  A.   D.  620. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  refreshing  memory  by  referring  to  b6oks  of  account, 
memoranda,  etc.,  see  98  A.  D.  619-623;  15  A.  U.  194;  39  A.  R. 
429;  35  A.  R.  56,  57;  74  A.  D.  550,  558;  briefs  56^L.  773:  62  L. 
775;  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d''.d. ),  pp.  15:5. 
158,    344. 

As  to  stenographer,  when  witness,  refresliing  memory  l>y 
use    of   stenographic    notes,    see    81    A.    S.    3G4. 

As  to  witness  being  compelled,  in  discretion  of  court,  to 
refresh  memory,  see  98  A.  D.   619. 

As  to  use  of  copy  of  original  memoraiiduni  l>eiii«-  allDwahle, 
see    15    A.    D.    194;    74    A.    D.    558. 


§2048.     CROSS-EX.VMIXATION,   AS   TO    >VHAT.     The   op- 

I)Osite  party  may  cross-examine  the  witness  as  to  any  facts 
stated  in  his  direct  examination  or  connected  therewith,  aiul 
in  so  doing  may  put  leading  questions,  buc  if  he  examine 
him  as  to  other  matters,  such  examination  is  to  be  Kul)je(t  to 
the  same  rules  as  a  direct  examination. 

HUtury:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  192  pars,  annotation. 

66  C.  603,  604,  6  P.  695  (cited);  69  C.  169.  172,  lu  1'.  37S.  3S0 
(cited);  79  C.  404,  408,  21  P.  846,  847  (applied);  110  C.  414.  41.S. 
42  P.  909  (referred  to);  116  C.  179,  211,  48  P.  75  (construe,d) ; 
143  C.  158.  162,  76  P.  889  (applied);  145  C.  124,  129.  78  P.  ^12 
(applied);  3  C.  A.  535,  546,  86  P.  916  (proper  cross-examination 
of   purchaser   as    to    payments   made). 

As  to  answers  concerning  collateral  fails  Itcin^  eoneluslve, 
see    79    A.    D.    699. 
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As  to  competency  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §§  1879- 
1883   and    notes. 

As  to  contradicting  witness  by  use  of  deposition,  sf<!  Kerr's 
Cyc.  C.  C.  P.  §  2052  and  note  pars.   110-116. 

As  to  cross-examination  as  to  competency  of  expert  v/it- 
ness,   see   63   L.   967. 

As   to   cross-examination    by   court,   see   57   L.    882. 

As  to  cross-examination  concerning  collateral  matters,  see 
82   A.    S.    50. 

As  to  cross-examination  for  purpose  of  laying  foundation 
for  admission  of  contradictory  statements,  see  Kerr's  Cyc.  C. 
C.    P.    §  2052    and    note    pars.    20-46. 

As  to  cross-examination  in  criminal  cau.ses,  see  Kerr's  Cyc. 
Pen.   C.    §  1321   and  note   pars.    79-91. 

As  to  cross-examination  of  a  defendant  in  a  criminal  -action 
or  proceeding,  see  Kerr's  Cyc.  Pen.  C.  §  1323  and  note;  also  38 
A.  S.   895-898. 

As  to  cross-examination  of  affiant,  see  Kerr's  Cyc.  C.  C.  P. 
§  2009  and  note  par.  10. 

As  to  cross-examination  of  defendant  in  criminal  cause,  see 
Kerr's  Cyc.   Pen.   C.    §  1323   and   note  pars.    53-103. 

As  to  cross-examination  of  handwriting  expert,  see  60  A. 
R.    261. 

As  to  cross-examination  of  witnesses  as  to  sanity  or  insan- 
ity,  see   39   L.    326-328. 

As  to  cross-examination  of  witness  called  by  party  exam- 
ining him,  when  witness  is  found  to  be  adverse,  see  82  A.  S.  59. 

As  to  curtailing  cross-examination  on  immaterial  matters, 
see    Kerr's   Cyc.    C.    C.    P.    §  2042   and   note    par.    6. 

As  to  curtailing  cross-examination  upon  immaterial  and 
irrelevant  matters  when  the  cross-examination  runs  into  mere 
repetition  of  questions  already  asked,  see  Kerr's  Cyc.  C.  C. 
P.    §  2044   and   note   par.    6. 

As  to  discretion  of  court  as  to  examination  of  witnesses, 
see  Kerr's  Cyc.  C.  C.  P.  §2042  and  note  pars.  9-11:  S  2044  and 
note  pars.  3-5;  §  2046  and  note  pars.  2-7;  Kerr's  Cyc.  Pen.  C. 
§  1321    and   note   par.    38. 

As  to  duty  of  witness  to  answer,  see  Kerr's  Cyc.  C.  C.  P. 
§  2065    and    note. 

As  to  evidence  of  declarations,  see  Kerr's  Cyc.  C.  C.  P.  §  1870 
and   note. 

As  to  evidence  of  whole  of  transaction  or  conversation  being 
admissible  when  a  part  thereof  has  been  proved  by  adverse 
party,  see  Kerr's  Cyc.  C.  C.  P.  §  1854  and  note:  also  60  A.  D. 
449;    82    A.    D.    342-345. 

As  to  evidence  to  show  credibility  of  witness,  see  Kerr's  Cyc. 
C.    C.    P.    §§  1847,    1870    subd.    16   and   notes. 

As   to   extent   of   inquiry   on    collateral    and    irrelevant    matters 
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for  purpose   of  discrediting  witness,  see  88  A.   D.   321. 

As  to  facts  wliicli  may  be  proved  on  trial  geiicTiill.\ ,  «!■<• 
Kerr's   Cyc.   C.   C.   P.    §  1870   and   note. 

As  to  framing  hypotlietical   questions,  see   .'iS   -A.   R.   3fi7-X(i'». 

As  to  hostility  or  bias  of  witness,  see  82  A,  S.  52-.=«7. 

As  to  immorality  of  witness,  see  Kerr's  Cye.  C.  C.  P.  §  2ii4X, 
note   par.    62;    §  2051    and    note   pars.    94-101. 

As  to  impeaching  witness  by  evidence  of  immorality,  see 
Kerr's  Cyc.  C.  C-  P.  §2048  note  par.  9  this  note:  also  S  2051 
and  note  pars.   94-101. 

As  to  impeachment  of  witnesses,  see  Kerr's  Cye.  C.  C.  1'. 
§§  2049,    2051-2053    and   notes. 

As  to  inquiry  as  to  cause   of  hostility,  see   7.'!   A.    I  >.   77.'. 

As  to  introducing  defense  by  cross-examination,  see  ah  A.  D. 
418;    55    A.    D.    559. 

As  to  laying  foundation  for  impeachment,  see  Kerr's  Cyc. 
C.  C.   P.   §  2052   and  note   pars.    20-4f;. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As   to  memory   of   witness,  see   35   A.   K.    291,   292. 

As  to  object  of  cross-examination,  see  12  L.   693. 

As  to  privilege  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §S  2065 
et    seq.    and    notes. 

As  to  privileged  communiiations,  see  Kerr's  Cyc.  C.  C.  P. 
§  1881   and    note. 

As  to  proof  of  hostilitj'  by  evidence  of  acts  or  declarations, 
see  Kerr's  Cyc.  C.  C.  P.  §  2051  and  note  pars.  7-12;  §  2052  and 
note   pars.   64-69. 

As  to  proof  of  privileged  communication  as  contradictory 
statement,  see  Kerr's  Cyc.   C.  C.  P.   §  2052  and  note  pars.   88,   S9. 

As  to  questions  concerning  matters  tending  to  disgrace  and 
degrade  witness,  see  57  A.  D.  16-19:  8S  A.  1).  320:  82  A.  S.  31. 
36:  brief  54  U  646. 

As  to  recalling  witness  for  further  cross-examination,  see 
Kerr's  Cyc.   C.   C.   P.    §  2050   and    note. 

As  to  right  to  explain  testimony  eliciti-d  on  crot^s-rxaniina- 
tion,  see  Kerr's  Cyc.  C.  C.  P.  §  2050  and  note  pars.  14-16;  §  2052 
and   note   pars.    9-19. 

As  to  scope  of  cross-e.xamination,  see   12  Li.   693,  694. 

As  to  testing  competency  and  credibility  of  witness,  see 
Kerr's  Cyc.   C.   C.   P.   §2048,   note   pars.   13-22,    25-96    of   this   note. 

As  to  testing  competency  of  witness,  see  Kerr's  Cyc.  Pen.  C. 
§1102   and   note   par.    16;    §1321   and   note. 

As  to  testing  credibility  of  witness,  see  57  A.  K.  16-19; 
Abbott's  Trial   Brief   (Civil   Jury   Trials,   2d  ed.),   pp.    167-172. 

As  to  use  of  scientific  books  on  examination,  see  Abbott's 
Trial  Brief   (Civil  Jury  Trials,  2d  ed.),  pp.  152,   153. 

As  to  witness's  right  of  explanation  of  facts  tending  to  show 
bias,  etc.,  see  82  A.  S.  64. 
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§2049.  PARTY  PRODUCING  WITNESS,  HOW  FAR  MAY 
IMPEACH  HIS  CREDIT.  The  party  producing  a  witness  is 
not  allowed  to  impeach  his  credit  by  evidence  of  bad  char- 
acter, but  he  may  contradict  him  by  other  evidence,  and  may 
also  show  that  he  has  made  at  other  times  statements  in- 
consistent with  his  present  testimony,  as  provided  in  section 
two  thousand  and  fifty-two. 

Historj-:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  27  pars,  annotation. 

68  C.  584,  586,  588,  10  P.  212,  213,  214  (construed):  69  C.  169. 
172,  10  P.  378,  380  (cited);  80  C.  160,  161,  22  P.  127,  128.  549 
(applied):  37  P.  872,  875  (applied  in  action  against  adminis- 
tratrix, where  plalntifE  called  her  as  a  witness):  111  C.  616. 
623,  44  P.  314  (construed):  118  C.  672,  675,  50  P.  841  (applied): 
53  P.  922,  925  (cited — omitted  from  emasculated  opinion.  121 
C.  451,  457);  134  C.  618,  619,  620,  66  P.  865  (construed):  141  C. 
529,  532,  75  P.  101  (applied):  148  C.  334,  345,  83  P.  43,  48 
(extent  to  which  language  of  section  has  been  qualified):  7 
C.  A.  206,  215,  216,  217,  93  P.  1049,  1052  (construed  and  com- 
mented upon — reference  in  section  to  §2052  C.  C.  P.  explained). 

As  to  contradiction  upon  collateral  matters,  see   60  A.   D.  752. 

As  to  Impeaching  witnesses,  generally,  see  Kerr's  Cyc.  C.  C. 
P.  §2048  and  note  pars.  43-49,  118,  119,  §2051,  2052,  2053  and 
notes. 

As  to  Impeaching  witness  produced  by  adverse  party,  upon 
new  matter  called  out  on  cross-examination,  see  60  A.  D.   752. 

As  to  Impeachment  of  one's  own  witness,  see  15  A.  D.  96-99: 
82  A.  S.  57-63:  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.), 
pp.    208-218. 

As  to  Impeachment  of  one's  own  witness  by  evidence  of  con- 
tradictory statements,  see  74  A.  D.  398-400:  1  A.  D.  574:  15  A.  D. 
97,  98:  55  A.  D.   559:  60  A.  D.   751,  752;   73  A.  D.   776. 

As  to  incidentally  Impeaching  one's  own  witness  by  proving 
facts  by  other  evidence,  see   15  A.   D.   97:   60  A.   D.   750. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  party  producing  witness,  see  73  A.  D.  776:  brief  43 
L.    676. 

As  to  prohibition  of  evidence  of  bad  reputation,  see  15  A.  D. 
96,   97;    60  A.   D.   749. 

As  to  rule  that  witness  who  merely  fails  to  testify  as  ex- 
pected cannot  be  impeached  by  evidence  that  he  had  previously 
made  desired  statements,   see   74  A.   D.   398-400. 

As  to  witness  whom  party  is  under  necessity  of  calling,  see 
60   A.   D.    751. 
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§2050.  WITNESS,  HOW  EXA3IIXED.  1VHE\  RE-EX- 
AMI  NED.  A  witness  once  examined  cannot  be  re-examined 
as  to  the  same  matter  without  leave  of  the  court,  but  he  may 
be  re-examined  as  to  any  new  matter  upon  which  he  has 
been  examined  by  the  adverse  party.  And  after  the  examina- 
tions on  both  sides  are  once  concluded,  the  witness  cann6t 
be  recalled  without  leave  of  the  court.  Leave  is  granted  or 
withheld,  in  the  exercise  of  a  sound  discretion. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.   for  39  pars,  annotation. 

94  C.  509,  512,  29  P.  953  (applied);  105  C.  314.  319.  38  P.  899 
(applied);  141  C.  233,  246  (erroneously  cited  for  S  2052  post); 
74   P.    745,    750    (correct   citation). 

As  to  discretion  of  court  in  recalling  witness,  see  21   A.  D.  154. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  recalling  witness — Discretion  of  court,  see  Kerr's  Cyc. 
C.   C.  P.   §  607  subd.   3  and  note. 

Same — For  purpose  of  laying  foundation  for  inipeachmont. — 
See    73   A.   D.    766. 

As  to  re-cross-examination,  see  AbVjott's  Trial  Brief  (Civil 
Jury  Trial,  2d  ed.),  p.  174. 

As  to  redirect  examination,  see  Abbott's  Trial  Brief  (Civil 
Jury   Trials,    2d   ed.),  pp.    172-174. 

As  to  reopening  case,  see  Kerr's  Cyc.  C.  C.  P.  §  2042  and 
note   pars.   39-57. 

As  to  right  of  court  to  prevent  useless  repetition,  see  Kerr'.*; 
Cyc.  C.  C.   P.   §  2044   and  note  pars.   11-15. 

§  2051.    HOW  IMPEACHED.    A  witness  may  be  impeached 

by  the  party  against  whom  he  was  called,  by  contradictory 
evidence  or  l)y  evidence  that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  examina- 
tion of  the  witness,  or  the  record  of  the  judgment,  that  he 
has  been  convicted  of  a  felony. 

liiNtory:    Enacted  March   11.  1872. 

See  Kerr's  Cyc.  C.  C.  P.  for   107  pars,  annotation. 

48  C.  335,  336,  338  (cited);  50  C.  233,  234,  235  (construed); 
51  C.  597,  600  (construed);  57  C.  571,  573,  574  (applied);  58  C. 
212,    214    (applied):    60   C.    412,   413    (cited);    64    C.    157,    163.   30   P. 
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620,  623  (construed);  65  C.  129,  131,  134,  3  P.  590,  592  (cited):  65 
C.  548,  551,  4  P.  557,  559  (cited);  65  C.  625,  4  P.  675  (construc^d) ; 
4  P.  769,  771,  773  (former  conviction  of  felony  may  be  sliown 
how);  68  C.  101,  103,  8  P.  687  (applied);  69  C.  601,  606,  11  P. 
481,  484  (conviction  of  felony — erroneously  cited  as  S  205.  Pen. 
C);  70  C.  226,  229,  11  P.  700,  701  (applied);  71  C.  195,  196,  12 
P.  52  (applied);  75  C.  383,  388,  17  P.  431,  433  (cited);  76  C.  192,  19G. 
18  P.  318,  320  (cited);  18  P.  660,  667  (witness  cannot  be  im- 
peached by  evidence  of  wrongful  acts);  79  C.  633,  673.  22  V. 
26,  38,  131  (cited);  81  C.  103,  105,  22  P.  408,  409  (applied); 
81  C.  113,  117,  22  P.  477,  478  (applied);  86  C.  483,  490,  25  P. 
1.  3  (applied);  87  C.  109,  114,  23  P.  371,  372,  25  P.  256  (applied); 
89  C.  572,  574,  26  P.  1080,  1081  (proof  of  reputation  is  not  con- 
fined to  one's  own  personal  knowledge);  96  C.  171,  180,  31  P. 
45  (applied);  32  P.  879,  880  (witness,  how  impeached);  33  P. 
920,  922  (witness  cannot,  on  cross-examination,  for  purpose 
of  impeaching  him,  be  questioned  as  to  particular  wrong- 
ful acts);  99  C.  440,  442,  34  P.  105  (applied);  100  C.  478,  482. 
35  P.  84  (construed);  39  P.  438,  439  (conviction  of  felony,  how 
proved  before  enactment  of  section);  108  G.  597,  607.  41  P. 
697,  698  (construed);  113  C.  80,  87,  45  P.  175  (applied):  11  :i 
C.  618,  624,  45  P.  860  (applied);  116  C.  682,  687,  48  P.  803  (con- 
strued); 118  C.  107,  110,  111,  50  P.  310,  311  (applied):  119  C. 
267,  271,  51  P.  325,  326  (applied);  120  C.  660,  666,  53  P.  259 
(construed— erroneously   cited  as   §2052);    121   C.    668,    669,   54    P. 

146  (construed);  123  C.  356,  358,  55  P.  1003  (applied);  124  C. 
653,  657,  57  P.  578,  579,  1008  (applied);  125  C.  129,  134,  135,  136, 
57  P.  785  (construed);  133  C.  16,  20,  65  P.  9  (applied);  134  C. 
202,  204,  66  P.  212  (applied);  134  C.  301,  307,  66  P.  372  (con- 
strued); 134  C.  355,  356,  66  P.  321  (applied);  134  C.  482,  492,  66 
P.  734  (cited);  142  C.  292,  294,  75  P.  828  (construed):  143  C. 
116,  126,  127,  76  P.  884  (cited);  146  C.  119,  122,  79  P.  846  (applied); 

147  C.  782,  786,  787,  82  P.  442  (construed);  148  C.  507.  510.  S3 
P.  707  (no  impeachment  by  evidence  of  particular  wrongful 
acts,  except  for  felony);  150  C.  12,  21,  87  P.  1016  (conviction  of 
felony  may  be  shown);  153  C.  1,  7,  94  P.  94,  96  (every  impeach- 
ment of  witness  is  not  impeachment  of  his  character):  5  C.  A. 
719,  721,  91  P.  260,  261  (evidence  of  excellence  of  character  is 
properly  rejected  where  witness  has  not  been  impeached):  7 
C.  A.  37,  38,  93  P.  385  (no  impeachment  of  witness  by  proof  of 
adultery). 

As  to  acts  of  immorality,  see  Kerr's  Cyc.  C.  C.  P.  I  2051,  note 
pars.  94-101  this  note. 

As  to  admissibility  of  evidence  of  general  character  for 
chastity,  see  39  A.  D.  529;  17  A.  D.  77:  45  A.  D.  230;  53  A.  S. 
479-482;  brief  54  L.  646. 

As  to  admissibility  of  testimony  to  show  bias  of  impeaching 
witness,  see  63  L.  182, 
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A.s  to  a.sking-  wlietlier  witness  is  entitled  to  belief  under  oatli, 
see  39  A.  D.  530;  73  A.  D.  772,  774:  82  A.  S.  29. 

As  to  cliaracter — showing  after  inipeacliment,  see  Kerr"s  Cyc. 
C.  C.  P.  §  2053  and  note. 

As  to  collateral  matters,  see  Kerr's  Cyc.  C.  C.  P.  §  L'OtS  ;inil 
note  pars.   6-12;   §2052  and  note  pars.   76-78. 

As  to  competency  of  witness  to  testify  to  cliaracter  of  another 
witness  for  truth  and  veracity,  see  17  A.  D.  76;  79  A.  D.  327;  86 
A.  D.  668. 

As  to  contradictory  evidence,  see  15  A.  D.  99. 

As  to  cross-examination  as  to  knowledge  of  rt-putaliun,  see 
Kerr's  Cyc.  C.  C.  P.  §  2048  and  note  pars.  71.  72. 

As  to  cross-examination,  generally,  see  Kerr's  Cyc.  C.  C.  P. 
§  2048  and  note. 

As  to  cross-examination  of  impeaching  witness,  see  73  A.  D. 
773;  82  A.  S.  28;  Abbott's  Tria'l  Brief  (Civil  Jury  Trials,  2d  ed.). 
pp.  166,  167. 

As  to  evidence  of  arrest,  see  57  A.  R.  16-19. 

As  to  evidence  of  bias,  hostility,  relationship,  etc.,  see  15 
A.  D.   100;   82  A.  S.   52-57. 

As  to  evidence  of  conviction  of  infamous  crime,  see  73  A.  D. 
775;  82  A.  S.  34-39;  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d 
ed.),  pp.  199-202. 

As  to  evidence  of  general  moral  character,  see  17  A.  D.  77; 
45  A.  D.  230;  86  A.  D.  668;  82  A.  S.  29;  Abbott's  Trial  Brief  (Civil 
.lury  Trials,   2d  ed.),  pp.  194-199. 

As  to  evidence  of  general  reputation  for  trutli  and  veracity, 
see  15  A.  D.  100;  17  A.  D.  76,  77;  82  A.  S.  26;  Abbott's  Trial  Brief 
(Civil  Jury  Trials,  2d  ed.),  pp.  194-199. 

As  to  evidence  of  indictment,  see  57  A.  R.   16-19. 

As  to  evidence  of  offer  of  compromise  of  felony,  see  25  A.  U. 
596. 

As  to  evidence  of  particular  wrongful  acts,  sec  39  A.  D.  ."129; 
45  A.  D.   230;  57  A.  R.  16-19;  82  A.  S.   34. 

As  to  evidence  to  affect  the  credibility  of  witness,  sec  Kerr's 
Cyc.  C.  C.  P.  §§  1847,  1870,  subd.  16  and  notes. 

As  to  falsus  in  uno  falsus  in  omnibus,  see  Kerr's  Cyc.  C.  C.  P. 
§  2061  and  note. 

As  .to  impeachment  of  defendant  in  criminal  case,  as  witness, 
see  Kerr's  Cyc.  Pen.  C.  §  1102  and  note  pars.  31-43;  27  A.  R.  144, 
145. 

As  to  Impeachment  of  witness,  see  Kerr's  Cyc.  Pen".  C.  §  1102 
and  note  pars.  55-64;  §1321  and  note  pars.  40-49;  also  82  A.  S. 
25-68;  10  L.  527;  briefs  10  L.  378;   19  I..  146;  54  L.  646. 

As  to  inquiry  being  confined  to  community  in  which  impeached 
witness  resides,  see  82  A.  S.  33. 

As  to  jury  being  judge  of  weight  and  erfi-ct  i>f  i-viilcnce,  see 
Kerr's  Cyc.  C.  C.  P.  §  2061  and  note. 
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As  to  laying-  foundation  by  sliowing  competency  of  impeacli- 
ingr  witness,   see  82  A.  S.   26,   27. 

As  to  limiting  number  of  impeaching  witnesses,  see  7?.  A.  D. 
775. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  meiuory  of  witness,  see  35   A:  R.   291;   82  A.  S.   25. 

As  to  presumption  that  witness  speaks  truth,  see  Kerr's  Cyc. 
C.  C.  P.  §  1847  and  note. 

As  to  proper  form  of  interrogating,  see  73  A.  D.  771-773;  82 
A.  S.  26. 

As  to  proving  hostility  of  witness  by  evidence  of  witness's 
declarations,  see  Kerr's  Cyc.  C.  C.  P.   §  2052  and  note  pars  64-69. 

As  to  proving  intoxication  of  witness  at  time  facts  sworn  to 
occurred,  see  73  A.  D.  777. 

As  to  reading  scientific  books  to'  jury,  see  41  A.  R.  61-63;  73 
A.  D.  777. 

AS  to  showing  hostility  of  witness  by  cross-examination,  see 
Kerr's  Cyc.  C.  C.  P.  §  2048  and  note  pars.  56-61. 

As  to  testing-  credibility  of  witness  by  cross-examination,  see 
•Kerr's  Cyc.  C.  C.  P.   §  2048  and  note  pars.  25-96. 

As  to  want  of  religious  belief,  see   17  A.   D.   77. 

§  2052.     SAME.     [BY  EVIDENCE  OF  DECLARATIONS.]     A 

witness  may  also  be  impeached  by  evidence  that  he  has  made, 
at  other  times,  statements  inconsistent  with  his  present  testi- 
mony; but  before  this  can  be  done  the  statements  must  be 
related  to  him,  with  the  circumstances  of  times,  places,  and 
persons  present,  and  he  must  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  tlic  state- 
ments be  in  writing,  they  must  be  shown  to  the  witness  be- 
fore any  question  is  put  to  him  concerning  them. 
HLstory:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  128  pars,  annotation. 

56  C.  4,  6,  7  (applied);  58  C.  214,  217  (applied):  60  C.  412,  413 
(cited);  62  C.  139,  145  (erroneously  cited  as  §2054  post);  65  C. 
129,  131,  3  P.  590,  591  (cited);  65  C.  179,  180,  3  P.  625.  626  (con- 
strued); 68  C.  584,  586,  588,  10  P.  212,  213,  214  (construed);  69  C. 
169,  172,  10  P.  378,  380  (cited);  71  C.  618,  623,  12  P.  791,  794 
(Cited);  74  C.  389,  393,  16  P.  201,  203  (construed);  76  C.  192,  196. 
18  P.  318,  320  (cited);  80  C.  160,  161,  22  P.  127,  549  (applied);^ 
32  P.  879,  880  (way  prescribed  for  impeaching-  witness);  99  C. 
299,  302,  33  P.  1088  (applied);  99  C.  333,  334,  33  P.  1097  (applied); 
39  P.  438,  439   (applied  where  testimony  before  examining  magis- 
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trate  was  sought  to  be  used  to  contradict  witness);  111  C.  616, 
623,  44  P.  314  (construed);  114  C.  51,  55,  45  P.  1003  (applied); 
116  C.  75,  79,  47  P.  879,  (construed);  116  C.  179.  220,  48  P.  75 
(applied):  118  C.  672,  675,  50  P.  841  (applied);  120  C.  170,  175. 
176.  52  P.  307  (applied  and  construed);  120  C.  660,  665,  53  P. 
259,  261  (cited);  120  C.  666,  53  P.  261  (erroneously  cited  for 
§2051);  122  C.  3.  17,  54  P.  372.  373  (construed);  122  C.  563,  566. 
55  P.  577  (applied);  125  C.  129.  136,  57  P.  785  (construed);  133 
C.  16,  20,  65  P.  9  (applied);  134  C.  355,  357,  66  P.  321  (applied); 
134  C.  482,  492,  66  P.  734,  735,  738  (construed);  136  C.  356,  360. 
68  P.  1024  (construed);  138  C.  39.  42,  70  P.  1014  (applied);  139 
C.  154,  157,  161,  72  P.  965  (construed);  140  C.  153,  156,  73  P.  831 
(applied);  141  C.  233,  244  (applied),  246  (incorrectly  cited  as 
§2050),  74  P.  745.  750  (correct  citation);  141  C.  529.  532.  75  P. 
101  (applied);  143  C.  116.  127,  76  P.  884  (cited);  145  C.  772,  775. 
776,  79  P.  542  (applied);  148  C.  334,  345,  83  P.  43  (contradictory 
statements — effect  of  qualification  imposed  on  section);  148  C. 
507.  510,  83  P.  707  (foundation  must  first  be  laid  as  prerequisite 
for  proof  of  inconsistent  statements);  152  C.  437,  440.  93  P.  88 
(applied  to  witness  for  adverse  party);  153  C.  1.  7.  94  P.  94,  96 
(every  impeachment  of  a  witness  is  not  an  impeachment  of  his 
character);  4  C.  A.  760,  777,  89  P.  441  (written  statements  must 
be  shown  to  witness  before  questioning  him);  7  C.  A.  206,  215, 
93  P.  1049,  1053  (meaning  of  reference  in  section  to  §  2052 
C.  C.  P.). 

As  to  admissions,  see  Kerr's  Cyc.  C.  C.  P.  §§1832,  1849,  1942 
and  notes. 

As  to  affidavits  containing'  contradictory  statomenls,  see  73 
A.  D.  770;  82  A.  S.  49. 

As  to  collateral  matters  not  being  foundation  for  impeaob- 
ment,  see  82  A.  S.  50-52;  Abbott's  Trial  Brief  (Civil  Jury  Trials, 
2d  ed.),  pp.  204-208. 

As  to  confronting  witnesses,  see  73  A.  D.   767. 

As  to  contradicting  testimony  of  deceased  witness  whose 
written  examination  before  committing  magistrate  lias  been 
read  in  evidence,  see  50  A.  D.  162,  163. 

.  As  to  corroborating  witness  by  evidence  of  statements  made 
out  of  court,  see  11  A.  D.  757-760;  56  A.  D.  219;  95  A.  D.  761. 

As  to  cross-examination  about  former  deposition,  see  Kerr's 
Cyc.  C.  C.  P.  §  2048  and  note  par.  97. 

As  to  cross-examination  concerning  privileged  rotiimunica- 
tions,  see  Kerr's  Cyc.  C.  C.   P.  §  2048  and   note  pars.   23.   21. 

As  to  cross-examination  on  collateral  and  irrelevant  matters, 
see  Kerr's  Cyc.  C.  C.  P.  §  2048  and  note. 

As  to  evidence  of  contradictorj'  statements  l)eing  admissible 
when  witness  answers  that  he  does  not  remeinbcr  having  nuide 
them,  see  73  A.  D.  765,  766;  82  A.  S.  4.".. 
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As  to  evidence  of  good  character,  see  Kerr's  Cyc.  C.  C.  P.  §  2053 
and  note. 

As  to  evidence  to  prove  contradictory  statements  being  inad- 
missible when  witness  admits  making  such  statements,  see  73 
A.  D.  765,  766;  82  A.  S.  45. 

As  to  former  testimony  of  defendant  in  criminal  cause,  see 
Kerr's  Cyc.  C.  C.  P.   §  2052,  note  pars.  97-99  this  note. 

As  to  impeaching  dying  declarations,  see  Kerr's  Cyc.  Pen.  C. 
§  187  and  note  pars.  2,  5. 

As  to  impeachment  of  defendant  in  criminal  cause,  see  Kerr's 
Cyc.  C.  C.  P.  §  2051  and  note  pars.  26-29,  61;  Kerr's  Cyc.  Pen.  C. 
§  1323  and  note  pars.   7-9. 

As  to  impeachment  of  party,  when  witness,  see  73  A.  D.  776. 

As  to  impeachment  of  witness  generally,  see  Kerr's  Cyc.  C.  C. 
P.  §§  2049,  2051  and  notes. 

As  to  laying  foundation  for  evidence  of  declarations  of  hos- 
tility, see  73  A.  D.  775;  82  A.  S.  53,  54. 

As  to  laying  predicate  for  impeachment  by  evidence  of  pre- 
vious inconsistent  stateinents,  see  9  A.  D.  140,  141;  15  A.  D.  99, 
100;  39  A.  D.  656;  55  A.  D.  559;  60  A.  D.  449:  73  A.  D.  762-777: 
86  A.  D.  668;  82  A.  S.   40-42. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  practice  in  questioning  impeaching  witness  as  to 
language  used,  see  73  A.  D.  765. 

As  to  privileged  communications,  see  Kerr's  Cyc.  C.  C.  P.  §  ISSl 
and  note. 

As  to  proof  of  hostility,  bias  or  interest  in  action,  see  Abbott's 
Trial  Brief  (Civil  Jury  Trials,   2d  ed.),  pp.   192-194. 

As  to  proof  of  hostility  by  cross-examination,  see  Kerr's  Cyc. 
C.  C.  P.  §  2048  and  note  pars.   56-61. 

As  to  proper  time  to  introduce  testimony  of  contradictor>- 
statements,  see  73  A.  D.  763. 

As  to  reasonable  certainty  only,  as  to  time,  place,  etc.,  being 
required,  see  73  A.  D.  764,  765;  82  A.  S.  41. 

As  to  requirement  that  evidence  of  oral  admissions  of  party 
are  to  be  viewed  with  caution,  see  Kerr's  Cyc.  C.  C.  P.  §  2061 
and  subd.   4  and  note. 

As  to  requirement  that  statements  must  be  contradictory,  see 
82  A.  S.   43,  44. 

As  to  requirement  that  statements  niust  be  material  to  issue, 
see  82  A.  S.  42,  43. 

As  to  right  of  explanation  on  cross-  or  re-direct  examination, 
see  Kerr's  Cyc.  C.  C.  P.  §  2048  and  note  pars.  53,  54:  §  2030  and 
note  pars.  14-16;  also  73  A.  D.  762,  763,  766;  82  A.  S.  41. 

As  to  right  of  opposite  party  to  inspect  writing,  see  Kerr's 
Cyc.  C.  C.  P.  §  2054  and  note. 
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As  to  riglit  to  explain  matters  elicited  on  crosss-examinntioii. 
see  Kerr's  Cyc.  C.  C.  P.  §  2048  and  note  pars.  53,  54. 

As  to  right  to  prove  statements  of  subscribing  witness  to  will, 
wliose  signature  has  been  proved,  cuntrjiry  to  slnii-mi'iiis  in 
attestation  clause,  see  brief  63  L.  322. 

As  to  sliowing  writing  to  witness,  see  73  A.  I).  77n. 

As  to  stenographer  as  impeaching  witness,  see  81  A.  S.  :ii)l- 
366. 

As  to  testimony  given  at  other  trials,  see  73  A.  D.  7G'.i;  S2  A. 
S.  46-50. 

As  to  testing  credibility  of  witness  l^y  cross-exainltial  ion.  si-i- 
Kerr's  Cyc.  C.  C.  P.  §  2048  and  note  pars.  25-96. 

As  to  use  of  deposition  to  contradict  wilni-ss.  si'.-  7:!  A.  1  >.  7i;7- 
769;  82  A.  S.  47. 

As  to  use  of  letters,  see  82  A.  S.  49. 

As  to  use  of  shorthand  reporter's  notes  of  former  tcsti.nic>ii\-. 
to  contradict  witness,  see  81  A.  S.  363,  364. 

As  to  use  of  verified  pleadings,  see  82  A.  S.  4S. 

§2053.  EVIDENCE  OF  GOOD  CHARACTER,  IVHEN  AI- 
LOWED.  Evidence  of  the  good  character  of  a  ;)arty  is  not 
admissible  in  a  civil  action,  nor  of  a  witness  in  any  action, 
nntil  the  character  of  such  party  or  witness  has  been  ini- 
l)eached,  or  unless  the  issue  involves  his  character. 
History:    Enacted  March   11,   187  2. 

See  Kerr's  Cyc.  C.  C.  P.  for  11  pars,  annotation. 

50  C.  233,  234  (applied);  65  C.  129,  131,  132,  134,  3  P.  590.  591 
(construed);  110  C.  414,  417,  42  P.  909  (construed);  5  C.  A.  719, 
721,  91  P.  260,  261  (evidence  of  excellence  of  character  is  prop- 
erly rejected  where  witness  has  not  been  impeached);  153  C.  1, 
7,  8,  94  P.  94,  96,  97  (evidence  of  reputation  of  witness  to  prove 
good  character,  is  admissible  only  when). 

As  to  competency  of  witness  testifying  as  to  good  charactfr, 
see  82  A.  S.  64. 

As  to  evidence  of  character  of  party  in  civil  action,  see  53 
A.  D.  133;  74  A.  D.  550;  80  A.  D.  470;  41  A.  R.  120,  121;  42  A.  K. 
201,  202;   14  A.  S.  480. 

As  to  evidence  of  character  of  party,  when  issue  involves 
character,  see  1  A.  D.  104,  105;  13  A.  D.  499,  500;  14  A.  I).  .'nS: 
20  A.  D.  620;  5  A.  R.  360. 

As  to  evidence  of  good  character  of  defentiaiit  in  <;riiiiiiial  case, 
see  Kerr's  Cyc.  Pen.  C.  §  187  and  note  pars.   135  it  sei). 

As  to  Impeachment  of  witness  by  attack  on  gmerul  reputa- 
tion, see  Kerr's  Cyc.  C.  C.  P.  §  2051   and  note  pars.  63-87. 

As  to  introducing  evidence  to  sustain  witness  befon-  In-  has 
been   impeaclied,  see  52  A.  D.   349. 
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As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  proof  of  contradictory  statements,  see  Kerr's  Cyc.  C.  C. 
P.  §  2052  and  note. 

As  to  proof  of  conviction  of  felony,  see  Kerr's  Cyc.  C  C  P. 
§  2051  and  note  pars.  16-40. 

As  to  supporting  character  of  witness,  see  39  A.  D.  530:  82 
A.  S.   63,  65-68. 

As  to  sustaining  witness  by  evidence  of  his  prior  statements 
when  evidence  to  impeach  his  motives  is  inti;p(luced,  see  Kerr's 
Cyc.  C.  C.  P.  §2052  and  note  pars.  90-95;  also  Abbott's  Trial 
Brief  (Civil  Jury  Trials,  2d  ed.),  pp.   218-227. 

§2054.  WRITING  SHOWN  TO  WITNESS  MAY  BE  IN- 
SPECTED  BY  ADYERSE  PARTY.  Whenever  a  writing  is 
shown  to  a  witness,  it  may  be  inspected  by  the  opposite  party, 
and  no  question  must  be  put  to  the  witness  concerning  a 
writing  until  it  has  been  so  shown  to  him. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act 
h.eld  unconstitutional,  see  history,  §  5  ante;  amended  March  20. 
1907,  Stats,  and  Amdts.  1907,  p.  735,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.   519. 

See  Kerr's  Cyc.  C.  C.  P.  for  3  pars,  annotation. 

62  C.  139,  145  (erroneously  cited  for  §2034  ante):  140  C.  198. 
204,  73  P.  833    (construed). 

As  to  Inspection  of  instruments  Identified  by  witness,  see 
Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d  ed.),  pp.  334.  335. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  showing'  writing  to  witness  to  refresh  memory,  see 
Kerr's  Cyc.  C.  C.  P.  §  2047  and  note. 
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TITLE  IV. 
OF  THE  EFFECT  OF  EVIDENCE. 

§  2061.     .Jury  judges   <-f  effect   of   evidence,   hut  to   he   instruoted 
on    c-ertain    points. 

§  2061.  JURY  JUDGES  OF  EFFECT  OF  EVIDENCE,  BUT 
TO  BE  INSTRUCTED  ON  CERTAIN  POINTS.  The  jury,  sub- 
ject to  the  control  of  the  court,  in  the  cases  specified  in  this 
code,  are  the  judges  of  the  effect  and  value  of  evidence  ad- 
dressed to  them,  except  when  it  is  declared  to  be  conclu- 
sive. They  are,  however,  to  be  instructed  by  the  court  on 
all  proper  occasions: 

1.  That  tlu'ir  ])ower  of  judging  of  the  effect  of  evideuee  is 
not  arbitrary,  but  to  be  exercised  with  legal  discretion,  and 
in  subordination  to  the  rules  of  evidence; 

2.  That  tliej  are  not  bound  to  decide  in  coiiforinitj  with 
the  deehirations  of  auj  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number  or 
against  a  presumption  or  other  evidence  satisfying  their 
minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others; 

4.  That  tlie  testimony  of  an  aeeompliee  ought  to  be  viewed 
with  distrust,  and  the  evidence  of  the  oral  admissions  of  a 
party  with  caution; 

5.  That  in  civil  cases  the  affirniative  of  tlie  issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence; 
that  in  criminal  cases  guilt  must  be  established  beyond  a 
reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which  it 
is  in  the  power  of  one  side  to  produce  and  of  the  other  to 
contradict;  and,  therefore, 
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7.  That  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfactory  was 
within  the  power  of  the  party,  the  evidence  offered  should  be 
viewed  with  distrust. 

Hist<»ry:    Enacted  March    11,   1872. 

See  Kerr's  Cj'C.  C.  C.  P.  for  437  pars,  annotation. 

50  C.  631,  633  (subd.  5  construed);  53  C.  354,  355  (subd.  3  con- 
strued); 53  C.  491,  494  (subd.  3  construed);  55  C.  400,  404  (subd. 
5  applied);  56  C.  600,  603  (subd.  5  applied);  59  C.  367,  369  (subd. 
3  cited);  59  C.  655,  660  (subd.  3  applied);  60  C.  142,  143  (subd.  1 
cited);  3  P.  116,  117  (subd.  5 — though  evidence  is  contradictory, 
findings  of  jury  on  special  issues  are  merely  advisory  to  court): 
65  C.  529,  530,  4  P.  540  (subd.  5  cited);  66  C.  184,  185,  4  P.  1063, 
1185,  1186  (subd.  3  applied);  67  C.  402,  403,  7  P.  826  (subd.  3 
construed);  9  P.  425  (subd.  3  construed  and  commented  upon — ■ 
erroneous  instruction);  69  C.  226,  238,  10  P.  502,  509  (subd.  3 
applied);  71  C.  395,  397  (subd.  3  applied,  but  erroneously  cited  as 
§§20,  61),  12  P.  272,  273  (correct  citation),  73  C.  511,  513,  515,  15 
P.  102,  104  (subd.  3  applied);  76  C.  192,  196,  18  P.  318,  320 
(cited);  19  P.  686,  688  (subd.  6  applied);  79  C.  633,  692,  22  P.  26, 
44,  131  (subd.  3  cited);  80  C.  574,  584,  603,  13  A.  S.  175,  22  P.  266, 
269,  5  L.  498  (subd.  5  construed  with  other  sections);  84  C.  31, 
33,  24  P.  33  (subd.  5  construed);  84  C.  449,  456,  24  P.  143,  145 
(subd.  5  cited);  84  C.  573,  583,  24  P.  313,  316  (subd.  3  applied): 
95  C.  279,  297,  30  P.  529,  534  (subd.  4  cited);  96  C.  171,  181,  31  P. 
45  (subd.  4  construed);  98  C.  278,  279,  33  P.  98  (subd.  4  con- 
strued); 36  P.  3,  5  (court  to  instruct  jury  on  all  proper  occa- 
sions); 105  C.  514,  523,  45  A.  S.  87,  39  P.  200,  201,  203  (subd.  4 
construed);  111  C.  11,  13,  14,  43  P.  201  (subd.  4  construed):  115 
C.  6,  12,  14,  46  P.  734  (subd.  3  construed);  119  C.  323,  332.  51  P. 
538  (subd.  4  applied);  119  C.  501,  507,  51  P.  707  (subd.  3  con- 
strued); 12.0  C.  559,  563,  53  P.  46  (subd.  6  applied);  121  C.  160,  163. 
53  P.  553,  554,  555  (subd.  3  construed);  121  C.  668,  670,  54  P.  146 
(subd.  4  construed);  122  C.  171,  179,  54  P.  833  (subd.  2  construed): 
122  C.  589,  592,  55  P.  407  (subds.  4,  6,  7  construed):  125  C.  517, 
519,  58  P.  87  (cited);  126  C.  1,  4,  58  P.  315  (subd.  3  construed); 
131  C.  231,  233,  63  P.  347  (subd.  3  construed);  131  C.  240,  258,  63 
P.  351  (subd.  4  cited);  134  C.  482,  488,  66  P.  734  (subd.  5  cited); 
136  C.  413,  414,  69  P.  22  (subd.  5  construed  with  §1835);  138  C. 
39,  45,  70  P.  1014  (subd.  3  construed);  138  C.  694,  698,  72  P.  339, 
340,  341  (subd.  3  construed);  141  C.  229,  231,  232,  233,  74  P.  744 
(subd.  4  construed);  141  C.  488,  492,  75  P.  62,  63,  64  (subd.  3 
applied);  141  C.  610,  613,  75  P.  164  (cited);  142  C.  651,  655,  76  P. 
497  (subd.  2  applied):  143  C.  116,  127,  76  P.  884  (cited);  143  C. 
375,  391,  393,  77  P.  169  (subd.  3  applied):  144  C.  19,  36,  77  P.  712 
(subd.    2    applied);    144    C.    48,    63,    77    P.    777    (construed):    144    C. 
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251,  2.53,  254,  77  P.  907  (construed);  148  C.  155,  156.  S2  P.  fiSl 
(subd.  4 — constitutionality  of  instruction  charging  as  to  matters 
of  fact);  149  C.  24,  29,  84  P.  417  (subd.  4 — caution  as  to  evidence 
of  oral  admissions);  149  C.  151,  IGl,  86  P.  178  (subd.  2  applied). 
151  C.  592,  597,  91  P.  515  (subd.  3  applied);  151  C.  723,  726.  91  P. 
616  (presumption  of  consideration  which  arises  from  writing 
itself  is  itself  evidence);  1  C.  A.  8,  13,  81  P.  716  (cited);  1  C.  A. 
374,  379,  82  P.  223   (cited);  1  C.  A.  474,  476,  477,  82  P.  547   (cited): 

2  C.  A.  13,  14,  82  P.  1121  (preponderance  of  evidence  does  not 
necessarily  depend  upon  numerical  preponderance  of  witnesses) ; 

3  C.  A.  28,  30,  84  P.  217,  218  (subd.  2  applied);  3  C.  A.  221,  223, 
84  P.  843  (subd.  5  applied);  4  C.  A.  460,  466,  88  P.  587  (court  in 
its  instructions  is  not  limited  to  circumstances  enumerated  in 
this  section  and  in  §  1847);  4  C.  A.  650,  652,  653,  88  P.  993  (subd. 
3 — "he  is  to  l)e  distrusted,"  etc.,  does  not  mean  tliat  bis  whole 
testimony  is  to  be  rejected);  7  C.  A.  330,  364,  94  P.  407,  408,  417 
(testimony  of  accomplice  to  be  viewed  with  distrust);  36  F.  336. 
368  (presentation,  knowingly,  of  fabricated  papers,  or  false 
evidence,  throws  discredit  upon  the  whi>le  statement — it  is  gen- 
erally deemed  equivalent  to  admission  of  falsity  of  whole  claim). 

As  to  abstract  instructions,  see  31  A.  D.  40;  72  A.  D.  540. 

As   to   advising  jury   to  acquit,    see    Kerr's   Cyc.    Pen.   C    §  1118 
and  note. 

As  to  applying  to  civil  and  criminal  cases,  see  Kerr's  Cyv.  C.  C. 
P.  §  2061,  note  par.  96. 

As  to  arbitrary  disregard  of  testimony,  see  81   A.   D.   269. 

As  to  assuming  facts,  see  62  A.  D.  562;  71  A.  D.  348:   72   A.   D. 
544;  14  A.  S.  44. 

As  to  assuming  uncontroverted  facts,  see  brief  35  L.   107. 

As   to    burden   and   measure    of   proof   in    case    of   homicide    by 
misadventure,  see  3  L.  N.  S.  1161. 

As  to  burden  of  proof,  see  Kerr's  Cyc.  C.  C.  P.  §S  19S1,  1982  and 
notes. 

As   to   burden    of   pr<jof   in    ti'ial    for   homicide,    .see    Kcn-'s   Cyc. 
Pen.  C.  §  1105  and  note. 

As   to   cautionary   instruction    concerning  defense    nf   alibi,   see 
14  A.  S.   41-44. 

As  to  charging  jury  in  criminal  cause,  see   Kerr's  Cyc.    I'en   C. 
§§  1127,  1439  and  notes. 

As  to  conclusive  evidence,  see  Kerr's  Cyc.  C.  C.  1'.  8S  1S37.   1908. 
1962,  1978  and  notes. 

As   to   conclusive   presumption,   see    Ki^n-'s   Cyc.   C.   C.    1'.    S  1962 
and  note. 

As   to   conliiiing   inst  iiieti(i?is   In    issues,   see   72    A.    I).    539:    1 :'.    I,. 
272. 

As  to  defendant   in   ci'iminal   case  as    witness   iigainst    hims.lf. 
Bee  Kerr's  Pen.  C.  §  688  and  note. 
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As  to  definition  of  inference,  see  Kerr'.s  Cyc.  C.  C.  P.  §  lO.'iSand 
note. 

As  to  definition  of  presumption,  see  Kerr's  Cyc.  C.  C.  P.  §  19.59 
and  note. 

As  to  degree  of  certainty  required  to  establisli  facts,  see 
Kerr's  Cyc.  C.  G.  P.  §  1826  and  note. 

As  to  degrees  of  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1828  and 
note. 

As  to  direct  and  indirect  evidence,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1828,  1831,  1832  and  notes. 

As  to  directing  verdict,  see  briefs  52  L.  656;  54  L.  259;  55  L. 
306;  55  L.  870;  55  L.  912;  56  L.  566;  57  L.  847;   60  L.   462;  65  L,.  77. 

As  to  disputable  presumptions,  see  Kerr's  Cyc.  C.  C.  P.  §  1963 
and  note. 

As  to  duty  of  judge  to  instruct,  see  99  A.  D.  126. 

As  to  effect  of  presumption  on  burden  of  proof,  see  Kerr's 
Cyc.  C.  C.  P.  §  2061,  note  par.  336. 

As  to  erroneous  instructions  not  being  cured  by  accompanying 
correct  ones,  see  41   A.  D.   649. 

As  to  evidence  of  accomplices,  see  71  A.  D.  671-678;  34  A.  R. 
408-411. 

As  to  evidence  of  good  cliaracter  to  raise  reasonable  doubt  of 
guilt,  see  20  L.  613,  617-619. 

As  to  exceptions  to  cliarge,  see  Kerr's  Cyc.  Pen.  C.  §  1170  and 
note;  also  99  A.  D.  118,  132-138;  93  A.  D.  337. 

As  to  expert  witnesses,  see  Kerr's  Cyc.  C.  C.  P.  §§  1863,  1870 
subd.  9,  1902  and  notes. 

As  to  general  rules  relating  to  giving  of  instructions,  see 
Kerr's  Cyc.  C.  C.  P.  §608  and  note;  Kerr's  Cyc.  Pen.  C.  §1093 
subd.    6; '§1127   and   note. 

As  to  granting  of  nonsuits,  see  Kerr's  Cyc.  C.  C.  P.  §  581  and 
note. 

As  to  liypothetical  instructions,  see  83  A.  D.  572;  13  L.  273. 

As  to  indispensable  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1836 
and  note. 

As  to  instructions  as  to  general  rules  for  weighing  evidence 
being  permissible,  see  72  A.  D.  545. 

As  to  instructions  being  based  on  evidence,  see  72  A.  D.  540; 
99  A.   D.  127;  14  A.   S.  44;  13  L.  272. 

As  to  instructions  giving  undue  prominence  to  portions  of 
evidence,  see  72  A.  D.  548,   549. 

As  to  instructions  in  criminal  cases  being  properly  hypo- 
thetical in  form,  see  86  A.  D.  740. 

As  to  jury  in  criminal  case  being  bound  to  receive  as  law  what 
is  laid  down  as  such  by  the  court,  see  Kerr's  Cyc.  Pen.  C.  §  1126 
and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 
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As  to  necessity  of  instruction  as  to  law  on  circumstantial  evi- 
dence, see  69  L.   193-217. 

As  to  power  of  court  to  set  aside  verdict  of  jury  and  to  grant 
a  new  trial  where  there  has  been  a  plain  disregard  by  jury  of 
instructions  of  court  or  evidence  in  case,  see  Kerr's  Cyc.  C.  C. 
P.   §  662  and  note. 

As  to  preponderance  of  testimony  in  civil  cases,  see  62  A.  ]~>. 
187. 

As  to  presumption  as  evidence,  see  Kerr's  Cyc.  C.  C.  P.  S  2061, 
note  pars.  411,  416. 

As  to  presumption  of  innocence  of  defendant  in  criminal 
cause,   see  Kerr's  Cyc.   Pen.   C.   §  1096  and  note. 

As  to  presumjjtion  that  evidence  wilfully  suppros.sed  would 
be  adverse  if  produced,  see  Kerr's  Cyc.  C.  C.  P.  §  1963  sul)d.  5 
and    note. 

As  to  presumption  that  higher  evidence  would  be  adverse, 
from  inferior  being  produced,  see  Kerr's  Cyc.  C.  C.  P.  S  1963 
subd.    6   and   note. 

As  to  presumption  that  witness  sp(>al<s  trutli,  see  Kerr's  Cyc. 
C.  C.   P.   §  1847   and  note. 

As  to  prima  facie  evidence,  see  ante   §  ISS."?. 

As  to  primary  and  secondary  evidence,  see  Kerr's  Cyi'.  i".  ('. 
P.   §§  1828-1830,   18.55-1937   and   notes. 

As  to  privileged  communications,  see  Kerr's  Cyc.  C.  C.  P. 
I  1881  and  note.  * 

As  to  proof  of  contributory  negligence,  see  Kerr's  Cyc.  C.  C. 
§  484  and  note. 

As  to  provisions  contained  in  this  part  of  tlie  code  respecting 
evidence  on  the  trial  before  a  jury  being  equally  applicable  on 
the  trial  of  the  question  of  fact  before  a  court  referee  or  other 
officer,  see  post  §  2103. 

As  to  questions  of  fact  being  for  jury,  see  39  A.  D.  657,  658;  72 
A.  D.   538;  14  A.  S.  36-48. 

As  to  reasonable  doubt,  see  Kerr's  Cyc.  Pen.  C.  §§1096,  1097 
and  notes;  also  52  A.  D.  737;  62  A.  D.  183;  76  A.  D.  66:  48  .\.  U. 
675:   48  A.  S.   566-579;   17  L.  705-711. 

As  to  refusal  of  proposed  instruction  not  l)eing  ciTor  \\liiri> 
such  instruction  has  been  substantially  given  in  other  part.s  uf 
the  charge,  see  99  A.  D.  128;  9  L.  703. 

As  to  requesting  desired  instructions,  se(>  Kerr's  Cyc.  Pen.  C. 
§  1093  sul.d.  n  and  note;  also  98  A.  D.  749:  99  A.  D.  11S-126;  13  I.,. 
273. 

As  li)  reiiuirenient  of  corrolniialiipn  uf  at  ruiiipliif.  see  Kerr's 
Cyc.   Pill.  C.   §1111    and  note. 

As  to  right  of  court  to  modify  iiisl  nict  ions,  s<-e  91  A.  I ).  177; 
98  A.  D.  749;  99  A.  D.   123,   124. 

As  to  right  to  instruction  coni't-rning  applicability  and  elTect 
of  evidence  when  testimony  is  taken  under  couimission,  and  the 
Kerr's    C.    C.    P.— 95  1505 


§  2061  CODE  OF  CIVIL  PROCEDURE.  [Pt.  IV. 

parts  that  are  admissible  are  so  inseparably  blended  with  those 
that  are  not  that  distinct  objections  cannot  be  made,  see  72 
A.  D.  549. 

As  to  rule  that  when  it  appears  that  defendant  has  com- 
mitted a  public  offense  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can  be 
convicted  of  lowest  of  such  degrees  only,  see  Kerr's  Cyc.  Pen. 
C.   §  1097  and  note. 

As  to  rules  concerning  maxim  "Falsus  in  uno,  falsus  in 
omnibus,"  see  81  A.  D.  330,  331;  86  A.  D.   478;   14  A.  S.   45. 

As  to  rules  of  evidence  in  civil  actions  being  applicable  also 
to  criminal  cases,  except  as  otherwise  provided,  see  Kerr's  Cyc. 
Pen.  C.   §  1102  and  note. 

As  to  ruling's  on  admissibility  of  evidence  not  being  instruc- 
tions to  jury,  see  Kerr's  Cyc.  C.  C.  P.  §  2061,  note  pars.   54-59. 

As  to  satisfactory  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1835  and 
note. 

As  to  section  applying  to  court  sitting  w^ithout  jury,  see 
Kerr's  Cyc.  C.  C.  P.  §  2061,  note  pars.  266,  269. 

As  to  sufUcient  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1S44  and 
note. 

As  to  trial  of  issues  of  fact  by  jury,  see  Kerr's  Cyc.  Pen.  C. 
§  1042  and  note. 

As  to  weight  of  testimony  being  matter  for  jury,  see  72  A.  D. 
541-546;  76  A.  D.  66;  86  A.  D.  327. 

As  to  when  a  presumption  may  be  controverted,  see  Kerr's 
Cyc.  C.  C.  P.  §  1961  and  note. 

As  to  when  erroneous  instruction  may  be  disregarded,  see 
Kerr's  Cyc.  C.  C.  P.  §  475  and  note;  also  99  A.  D.  129-131. 

As  to  when  inference  arises,  see  Kerr's  Cyc.  C.  C.  P.  §  1960 
and  note. 
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TITLE  V. 

OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 

SL'OGI.      Witnesses   bound    to   attend    wlien    subpuenaed. 

S  i^oC'i.      Witnes.ses    l)Oinid    to    answer    questions. 

§  HOilt).      liigiit   of   witnesses   to   protection. 

S  2067.     Witnesses    protected    from    arrest    when    attending    or 

going  or   returning. 
§  2068.     Arrest    to    be    made    void,    and    party    making    arrest 

liable,   etc. 
§  2069.     To  make  affidavit  If  arrested. 
§  2070.     Court   to    discharge    witness    from    arrest. 

S2064.  WITNESS  BOUND  TO  ATTEND  WHEN  SUBPOE- 
NAED.  A  witness,  served  with  a  subpoena,  must  attend  at 
the  time  appointed,  with  any  papers  under  his  control  law- 
fully required  by  the  subpoena,  and  answer  all  pertinent  and 
legal  questions;  and,  unless  sooner  discharged,  must  remain 
until  the  testimony  is  closed. 

History:  Knacted  March  11,  1872,  re-enactment  of  §  407  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  256.  act  held  unconstitutional,  see  liistory. 
§  5  ante;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  735, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.   519. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

As  to  answering  questions,  see  Kerr's  Cyc.  C.  C.  P.  §S  2065, 
2066  and  notes. 

As  to  attendance  and  examination  of  witnesses  before  legis- 
lature and  committees  thereof,  see  Kerr's  Cyc.  Pol.  C.  §S  300  et 
seq.  and  notes. 

As  to  change  of  place  of  liolding  court,  see  Kerr's  Cyc.  C.  C. 
P.   §  143  and  note. 

As  to  competency,  etc.,  of  witness,  see  Kerr's  Cyc.  C.  C.  P. 
§§  1878-1884  and  notes. 

As  to  contempt,  see  Kerr's  Cyc.  C.  C.  P.  §§  1209  et  scci.  and 
notes. 

As  to  disobedience  of  subpoena  l)eing  contempt,  see  Kerr's 
Cyc.   C.   C.   P.    §§  178,   1991   and   notes. 

As  to  disobedience  of  subpoena  in  a  criminal  cause,  see  Kerr's 
Cyc.  Pen.  C.   §  1331   and  note. 
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As  to  effect  of  chang-ing'  place  of  lioUIing  court,  see  Kerr's 
Cyc.   C.   C.   P.   §  143   and   note. 

As  to  examination  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §§  2042- 
2054  and  notes. 

As  to  exemption   of  consuls,  see  45  L.  586,  587. 

As  to  impeachment  of  witness,  see  Kerr's  Cyc.  C.  C.  P.  §§  2042- 
2054   and   notes. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  penalty  for  refusal  to  be  sworn  or  to  testify,  see  Kerr's 
Cyc.   Pen.  C.    §  166   subd.   6  and  note. 

As  to  power — Of  court  to  make  order  affecting  right  of  wit- 
ness to  his  books,  papers,  or  other  property  claimed  by  liim, 
see   42   A.  D.   114. 

Same — Of  grand  jury  to  compel  witness  to  attend  and  testify. 
—See  54  A.  D.  763,  764. 

Same- — To  compel  attendance. — See  Kerr's  Cyc.  C.  C.  P.  §§  128- 
177  and  notes. 

Same — To  compel  party  to  produce  books  and  papers  as  evi- 
dence or  for  exanaination  of  his  adversary. — See  41  A.  S.  388- 
396. 

Same — To  punish  for  refusal  to  be  sworn,  or  to  testif\-. — See 
13  L.   67,  68. 

As  to  production  of  criminatory  documents  by  witness,  see 
21  A.  D.  56;  33  A.  R.  542. 

As  to  punishment  of  party  refusing,  as  witness,  to  answer  a 
question,  by  striking'  out  of  his  complaint  or  answer,  see  Kerr's 
Cyc.  C.  C.  P.  §  1991  and  note. 

As  to  punishment  of  witness  for  contempt  in  refusing  to 
answer  questions,  see  Kerr's  Cyc.  C.  C.  P.  §§  178,  411,  2066  and 
notes. 

As  to  refreshing  memory  of  witness,  see  Kerr's  Cyc.  C.  C.  P. 
§§  2042-2054  and  notes. 

As  to  right  of  state  to  require  service  of  persons  within  its 
limits  as  witnesses,  see  Kerr's  Pocket   Pol.  C.  §  37. 

As  to  seizure  of  private  property  for  use  as  evidence,  see  61 
A.  S.   351-357. 

As  to  subpoenas,  see  Kerr's  Cyc.  C.  C.  P.  §§  1985  et  seq.  and 
notes. 

As  to  witness  out  of  county  not  being:  compelled  to  attend 
unless  distance  of  residence  from  court  to  be  less  tlian  thirty 
miles,   see  ante   §  1989. 

§2065.    WITNESSES   BOUND   TO   ANSWEE   QUESTIONS. 

A  witness  must  answer  questions  legal  and  pertinent  to  the 
matter  in  issue,  though  his  answer  may  establish  a  claim 
against  himself;  but  he  need  not  give  an  answer  which  will 
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have  a  tendency  to  subject  him  to  punishment  for  a  felony; 
nor  need  he  give  an  answer  which  will  have  a  direct  tendency 
to  degrade  his  character,  unless  it  be  to  the  very  fact  in  issue, 
or  to  a  fact  from  which  the  fact  in  issue  would  be  presumed. 
But  a  witness  must  answer  as  to  the  fact  of  his  previous 
conviction  for  felony. 

History:  Enacted  Marcli  11,  1872,  re-enactment  of  §  408  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  26  pars,  annotation. 

Code  section.— 71  C.  238,  239,  12  P.  259  (construed);  129  C. 
468,  470,  62  P.   47    (construed);   145  C.  88,  90,  78  P.  344   (applied). 

Practice  Act  §408.-3  C.  247,  249  (erroneously  cited):  7  C.  184, 
185    (construed);  35  C.  89,  96    (applied). 

As  to  answer  establishing  claim  against  witness,  see  21 
A.  D.  58;  12  A.  D.  489. 

As  to  answers  tending  to  degrade  witness,  see  21  A.  D.  .')9, 
60;  49  A.  D.  346;  94  A.  D.  207;  57  A.  R.  16-19;  75  A.  S.  324. 

As  to  asking  questions  to  discredit  and  degrade  witness,  see 
Kerr's  Cyc.  C.   C.   P.   §§  2048,  2051   and   notes. 

As  to  contempt,  see  Kerr's  Cyc.  C.  C.  P.  §§  1209  et  se<i.  and 
notes. 

As  to  determination  of  question  by  court,  see  21  A.  D.  56-58; 
75   A.   S.    340-343. 

As  to  immunity  of  witness  offending  under  Purity  of  Election 
Act,  who  testifies  against  anotlier  person  so  offending,  see  §  32 
of  Act,  Stats.   1893,  p.  15,  Hen.  G.  L.  p.  434. 

As  to  imnxunity  of  witness  testifying  before  legislature  from 
prosecution  for  fact  or  act  touching  which  he  is  required  to 
testify,   set'  Iverr's  I'oclvct  Pol.  C.  §  304. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  privilege  being  personal  to  witness,  see  21  A.  1).  fil; 
75   A.   S.   339,   340. 

As  to  privilege  of  Witness  to  duel,  see  Ivorr'.s  I'ocivet  I'on.  C 
§  232. 

As  to  right  to  compel  accused  to  exhiliit  liiinself  for  ideiiti- 
ttcation,   see   28   L.    699-704. 

As  to  rule  that  no  person  shall  be  compelled,  in  a  criminal 
case,  to  be  a  witness  against  himself,  see  Kerr's  i\vc.  Pen.  C. 
§§  688,  1323  and  notes. 

As  to  statutes  abridging  privilege  and  gianling  ininmnity 
against  prosecution,  see  75  A.  S.  344-347;  14  L.  407:  liC  L.  418; 
brief   57   L.    654. 

As  to  waiver  of  privilege,  see  21   A.  D.  61,  62;  75  A.  S.  343. 

As  to  when  privilege  should  be  claimed,   see   76   A.  S.   331. 
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As  to  witness  disclosing  part  of  transaction  lieing-  foinpelled 
to  disclose  whole  transaction,  see  21  A.  D.   61. 

As  to  witness  not  being  compelled  to  give  testimony  tending 
to  subject  him  to  punishment  for  felony,  see  21  A.  D.  55,  56, 
153,  154;  59  A.  D.  153,  154;  27  A..R.  140-142;  33  A.  R.  540-547;  75 
A.  S.  318-347;  4  L.  766;  9  L.  323;  13  L.  66;  14  L.  407;  briefs,  15  L. 
677;  29  L.  811-822;  32  L.  133;  35  L.  518:  39  L.  269;  49  L.  832;  56 
L.   857. 

As  to  witness  not  being  excused  on  ground  that  testimony 
may  criminate  himself,  when  testifying  in  prosecution  of  per- 
son obtaining  money  from  another  person  upon  representation 
that  he  will  improperly  influence  action  of  member  of  legisla- 
tive body,  see  Kerr's  Cyc.   Pen.  C.   §  89  and  note. 

As  to  witness  testifying  as  to  crime  against  elective  fran- 
chise not  being  excused  from  testifying  on  ground  that  such 
testimony  may  criminate  himself;  but  prosecution  of  such  wit- 
ness for  any  offense  concerning  which  he  testifies,  see  Kerr's 
Cyc.   Pen.   C.    8  64   and   note. 

§  2066.     RIGHT  OF  WITNESSES  TO  PROTECTION.     It  is 

the  right  of  a  witness  to  be  protected  from  irrelevant,  im- 
proper, or  insulting  questions,  and  from  harsh  or  insulting 
demeanor;  to  be  detained  only  so  long  as  the  interests  of 
justice  require  it;  to  be  examined  only  as  to  matters  legal 
and  pertinent  to  the  issue. 

History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  6  pars,  annotation. 

71  C.  238,  239,  12  P.  259  (applied);  76  C.  192,  196,  18  P.  318. 
320  (cited);  116  C.  179,  212,  48  P.  75,  76  (applied);  68  P.  583.  584 
(applied);    145   C.    88,   91,   78   P.    344    (applied). 

As  to  contempt  in  failing  to  answer  pertinent  questions,  see 
Kerr's  Cyc.  C.  C.  P.   §  2064  and  note. 

As  to  cross-examination  involving  confidential  communica- 
tions, see  27  A.  R.  142. 

As  to  making  examination  as  little  annoying  to  witness  as 
may  be,   see   ante   §  2044. 

As  to  many  miscellaneous  iriatters  of  evidence,  see  note 
§  1823,   ante. 

As  to  protection  of  witness,  see  11  L.  591,  592. 

As  to  unreasonable  detention  of  witness,  see  Const.  1879.  art. 
I,  §  6;  Hen.  G.  L.  p.  Ixv. 

§  2067.  WITNESSES  PROTECTED  FROM  ARREST  WHEIV 
ATTENDING    OR    GOING    OR   RETURNING.    Every    person 
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who  has  been,  in  good  faith,  served  with  a  subpcena  to  attend 
as  a  witness  before  a  court,  judge,  commissioner,  referee,  or 
other  person,  in  a  case  where  the  disobedience  of  the  witness 
may  be  punished  as  a  contempt,  is  exonerated  from  arrest  in 
a  civil  action  while  going  to  the  place  of  attendance,  neces- 
sarily remaining  there,  and  returning  therefrom. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  41C  Prac- 
tice Act. 

As  to  contempts,  see  Kerr's  Cyc.  C.  C.  P.  §§1209-1222  an.l 
notes. 

As  to  deviation  and  delay  which  will  amount  to  waiver  of 
immunity,  see  77  A.  D.  403;  38  A.  R.  720:  25  L.  737,  73S. 

As  to  immunity  not  extending  to  criminal  case,  see  38  A.  R. 
720. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  party  attending  his  own  suit  l)cing  entitled  to  immiinity, 
see  ^8  A.  R.  717-719. 

As  to  penalty  for  preventing  attendance  of  witness,  see 
Kerr's  Cyc.  Pen.  C.   §136  and  note. 

As  to  privilege  of  attorney  from  arrest  while  atti-nding  court, 
see  briefs  38  L.  663;  63  L.  500. 

As  to  privilege  of  witness  from  arrest,  see  77  A.  D.  401-404: 
38  A.  R.  717-722;  3  L.  267;  3  L.  266-268;  25  L.  721-738;  l)riefs  20 
L.  45;  60  L.  609;  64  L.  535. 

As  to  voluntary  attendance  entitling  witness  to  inimunit.v, 
see  38  A.  R.   717-719. 

As  to  waiver  of  privilege,  see  77  A.  D.  404:  38  A.  R.  720,  721; 
3  L.  268;  25  L.  735-737. 

As  to  wliat  constitutes  attendance,  see  72  A.  D.  402,  403;  38 
A.   R.   719. 

As  to  writ  of  protection,  see  77  A.  D.  403. 

§2068.  ARREST  TO  BE  MADE  VOID,  AND  PARTY  MAK- 
IIVG  ARREST  LIABLE,  ETC.  The  arrest  of  a  witness,  con- 
trary to  the  preceding  section,  is  void,  and,  when  wilfully 
made,  is  a  contempt  of  the  court;  and  the  person  making  it 
is  responsible  to  the  witness  arrested  for  double  the  amount 
of  the  damages  which  may  be  assessed  against  him,  and  is 
also  liable  to  an  action  at  the  suit  of  the  party  serving  the 
witness  with  a  subpoena,  for  the  damages  sustained  by  him 
in  consequence  of  the  arrest. 
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History:  Enacted  March  11,  1872,  founded  on  §  416  Practice 
Act. 

As  to  contempt  of  court,  see  Kerr's  Cyc.  C.  C.  P.  §§1209  et 
seq.  and  notes. 

As  to  liability  for  arrest  of  privileged  person,  see  77  A.  D. 
404,   405. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  remedy  to  obtain  release  from  arrest,  see  77  A.  D.  404. 

8  2069.  TO  MAKE  AFFIDAVIT  IF  ARRESTED.  An  officer 
is  not  liable  to  the  party  for  making  the  arrest  in  ignorance 
of  the  facts  creating  the  exoneration,  but  is  liable  for  any 
subsequent  detention  of  the  party,  if  such  party  claim  the 
exemption,  and  make  an  affidavit  stating: 

1.  That  he  lias  been  served  witli  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specifying 
the  same,  the  place  of  attendance,  and  the  action  or  proceed- 
ing in  which  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thns  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance, 
or  returning  therefrom,  or  remaining  there  in  obedience  to 
the  subpoena. 

The  affidayit  may  be  taken  by  the  officer,  and  exonerates  him 
from  liability  for  discharging  the  witness  when  arrested. 

History:  Enacted  March  11,  1872,  founded  on  §  416  Practice 
Act. 

§2070.  COURT  TO  DISCHARGE  WITNESS  FROM  AR- 
REST. The  court  or  officer  before  whom  the  attendance  is 
required,  may  discharge  the  witness  from  an  arrest  made  in 
violation  of  section  twenty  hundred  and  sixty-seven.  If  the 
court  has  adjourned  before  the  arrest,  or  before  application 
for  the  discharge,  a  judge  of  the  court  may  grant  the  dis- 
charge. 

History:  Enacted  March  11.  1872;  amended  April  16,  1880. 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  116;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  257,  act  held  uncon- 
stitutional, see  history,  §  5  ante;  amended  March  20,  1907,  Stats, 
and  Amdts.  1907,  p.  735,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  519. 
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TITLE  VI. 

OF    EVIDENCE    IN    PARTICULAR    CASES,    AND    MISCEL- 
LANEOUS   AND    GENERAL    PROVISIONS. 

Chapter   I.     Kvidence    in    Particular    Cases,    §§  2074-2079. 

II.     Proceedings    to   Perpetuate   Testimony,   §§  20S3-20S9. 

III.  Administration    of    Oatlis    and    Affirmation,    §§  2093- 
2097. 

IV.  Geneial    IMovisions,    SS  2101-2101. 


CHAPTER   I. 

EVIDENCE  IN  PARTICULAR  CASES. 

S  2074.  An    offer   equivalent   to   payment. 

§  2075.  Wlioever   pa>-s   entitled   to   receipt. 

§  2076.  Objections   to   tender  must  be   specified. 

§  2077.  Rules    for   construing   description    of   lands. 

§  2078.  Compromise   vtffer   of   no  avail. 

S  2079.  In    action    for    divorce,   admission    not    sufficient. 

S2074.     A\     OFFER    EQUIVALENT     TO     PAYMENT.     An 

offer  in  writing  to  pay  a  particular  sura  of  money,  or  to  deliver 
a  written  instrument  or  specific  personal  property,  is,  if  not 
accepted,  equivalent  to  the  actual  production  and  tender  of  the 
ninney,  instrument,  or  property. 

Ili.ttory:     TOnacted  M.nrch   11.   tS72. 

See  Kerr's  Cyc.  C.  C.  P.  for  4   pars,  annotation. 

24  P.  1058,  1059  (effect  of  offer  to  surrender  up  title  to  prop- 
erty); 90  C.  583,  585,  27  P.  428  (applied);  137  C.  376,  3S2.  383,  70 
P.  225,  226,  228  (construed);  152  C.  17,  19,  91  P.  1001,  1002,  1003 
(cited — effect  of  §§  2074.  1490);  1  C.  A.  241,  242,  81  P.  1086  (cited). 

As  to  compromise,  see  Kerr's  Cyc.  C.  C.  P.  §  997  and  note:  post 
§  2078  and   note. 

As  to  construction,  see  Ki'rr's  Cyc.  C.  C.  i'.  S  207i!  and  note 
pars.  3,  4. 

As  to  numy  miscellaneous  matters  of  i-vidunce,  see  note 
§  1823,   ante. 

As  to  offer  of  performaiuc,  in  S'liiial.  see  Kerr's  Cyc.  C.  C. 
§§  1485  et  scq.  and  notes. 
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As  to  production  of  thing  to  be  delivered  not  being  necessary, 
unless  offer  is  accepted,  see  Kerr's  Cyc.  C.  C.  §  1496  and  note. 

As  to  when  things  tendered  must  be  produced,  see  77  A.  D. 
470. 

§  2075.  WHOEVER  PATS  ENTITLED  TO  RECEIPT.  Who- 
ever pays  money,  or  delivers  an  instrument  or  property,  is 
entitled  to  a  receipt  therefor  from  the  person  to  whom  the 
payment  or  delivery  is  made,  and  may  demand  a  proper  sig- 
nature to  such  receipt  as  a  condition  of  the  payment  or  de- 
livery. 

History:    Enacted  March   11,   1872. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  right  of  debtor  to  written  receipt  for  property  delivered 
in  performance  of  obligation,  see  Kerr's  Cyc.  C.  C.  §  149  and 
note. 

§  2076.     OBJECTIONS  TO  TENDER  MUST  BE  SPECIFIED. 

The  person  to  whom  a  tender  is  made  must,  at  the  time, 
specify  any  objection  he  may  have  to  the  money,  instrument, 
or  property,  or  he  must  be  deemed  to  have  waived  it;  and  if 
the  objection  be  to  the  amount  of  money,  the  terms  of  the 
instrument,  or  the  amount  or  kind  of  property,  he  must  specify 
the  amount,  terms,  or  kind  which  he  requires,  or  be  precluded 
from  objecting  afterward. 

HLstory:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  16  pars,  annotation. 

4  P.  1189,  1190  (applied— waiver  of  objections):  67  C.  86,  88. 
7  P.  139,  476  (applied);  79  C.  34,  43,  21  P.  357,  359  (construed): 
24  P.  1058,  1059  (objection  to  tender  must  be  made  known);  89 
C.  258,  263,  26  P.  898,  899  (applied);  119  C.  99,  102,  51  P.  27  (con- 
strued); 122  C.  314,  322,  54  P.  1115  (construed):  124  C.  36,  39, 
56  P.  635  (construed);  128  C.  209,  213,  60  P.  758  (applied);  61  P. 
472,  474  (waiver  of  objections  to  tender  by  not  specifying 
them);  137  C.  286,  288,  70  P.  82  (applied);  137  C.  376,  382,  383, 
70  P.  225,  226  (construed);  46  F.  355,  356  (construed  with  §§3275, 
3281,  3302  C.  C. — these  sections  apply  only  to  general  provisions 
upon  subjects  named  and  have  no  application  to  cases  otherwise 
specially  provided  for). 

As  to  conditional  offer,  see  Kerr's  Cyc.  C.  C.  §  1494  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 
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As  to  objections  to  mode  of  offer,  see  Kerr's  Cyc.  C.  C.  P. 
§  2076,  note  par.  10  this  note;  also  Kerr's  Cyc.  C.  C.  §  1501  and 
note. 

As  to  tender  generally,  see  Kerr's  Cyc.  C.  C.  §§148.5-1505  and 
notes. 

Objections  must  be  stated. — See  Kerr's  Cyc.  C.  C.  §  1501  and 
note. 

§2077.  RULES  FOR  CONSTRUING  DESCRIPTION  OF 
LANDS.  The  following  are  the  rules  for  construing  the 
descriptive  part  of  a  conveyance  of  real  property,  when  the 
construction  is  doubtful  and  there  are  no  other  sufficient 
circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  asoert^iined  partion- 
lars  in  the  description,  the  addition  of  others  which  are  indefi- 
nite, unknown,  or  false,  does  not  frustrate  the  conveyance, 
but  it  is  to  be  construed  by  the  first  mentioned  particulars. 

2.  When  pernianeiit  and  visible  or  ascertained  boundaries  or 
monuments  are  inconsistent  with  the  measurement,  either  of 
lines,  angles,  or  surfaces,  the  boundaries  or  monuments  are 
paramount. 

3.  Between  different  measurements  which  are  inconsistent 
with  each  other,  that  of  angles  is  paramount  to  that  of  sur- 
faces, and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  navijrable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the  road 
or  the  thread  of  the  stream  are  included  in  the  conveyance, 
except  where  the  road  or  thread  of  the  stream  is  held  under 
another  title. 

5.  When  tide-water  is  the  boundary  the  rights  of  the  grantor 
to  ordinary  high-water  mark  are  included  in  the  conveyance. 
When  a  navigable  lake,  where  there  is  no  tide,  is  the  boundary, 
the  rights  of  the  grantor  to  low-water  mark  are  included  in 
the  conveyance. 

6.  When  the  description  refers  to  a  map,  and  that  reference 
is  inconsistent  with  other  particulars,  it  controls  them  if  It 
appear  that  the  parties  acted  with  reference  to  the  map; 
otherwise  the  map  is  subordinate  to  other  definite  and  ascer- 
tained particulars. 

History!  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  390. 
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See  Kerr's  Cyc.  C.  C.  P.  for  380  pars,  annotation. 

66  C.  83,  86,  4  P.  981  (subd.  1  cited);  69  C.  202,  206,  10  P.  .510, 
513  (subd.s.  4  and  6  cited);  108  C.  179,  184,  185,  41  P.  289  (cited); 
135  C.  320,  321,  67  P.  281  (applied):  141  C.  441.  447,  450.  452,  456. 
66  P.  858,  75  P.  48  (siibds.  1,  2.  6  construed);  143  C.  94.  96,  76 
P.  901  (subd.  2  applied);  149  C.  435,  450,  451,  86  P.  1089  (applied): 
153  C.  136,  143,  94  P.  628,  630  (subd.  2  applied  to  erroneous  calls 
for  courses,  distances,  and   quantity). 

As  to  adverse  possession,  see  Kerr's  Cyc.  C.  C.  P.  §§  315-328 
and  notes;  also  Kerr's  Cyc.  C.  C.  §  1007  and  note. 

As  to  agreed  boundary-line,  see  Kerr's  Cyc.  C.  C.  §  841  and 
note  pars.  3-6. 

As  to  agreement  to  compensate  for  errors  in  description,  .«hp 
Kerr's   Pocket  C.  C.   §  1690. 

As  to  ancient  boundaries,   see   22  A.   S.   35. 

As  to  arbitration  of  boundaries,  see  Kerr's  Cyc.  C.  C.  P.  §  1281 
and  note. 

As  to  artificial  body  of  water,  sucli  as  canal  or  pond,  as 
boundary,  see  42  L.  509;  51  L.  178-180. 

As  to  bank  or  shore  as  boundary,  see  27  A.  S.  60:   10  L.   208. 

As  to  boundaries  by  "water,  see  Kerr's  Cyc.  C.  C.  §  830  and 
notes. 

As  to  boundaries  established  by  agreement  or  acquiescence, 
see  13  A.  D.  224;  27  A.  D.  121,  122;  69  A.  D.  711-713;  27  A.  R.  239- 
244;   22  A.  S.  35;   102  A.  S.  246;  3  L.  N.  S.  805;  1  L.   214. 

As  to  boundary  by  non-navigable  stream,  see  38  A.  D.  112; 
30  A.  D.  286;   27  A.  S.  56-63. 

As  to  boundary  extending  to  center  of  non-navigable  stream, 
see  Kerr's  Cyc.  C.  C.  P.  §  2077,  note  pars.  309,  310. 

As  to  boundary  on  street  or  highway,  see  54  A.  D.  793;  101 
A.  S.  104:  4  L.  624;  briefs  13  L.  612;  32  L.  857;  33  L.  245:  55  L. 
900. 

As  to  change  of  boundary  by  sudden  submergence  of  land, 
see   38  L.  850. 

As  to  common  reputation  as  to  boundaries,  see  Kerr's  Cyc. 
C.  C.  P.  §1870  subd.   11  and  note;  also  brief  55  L.   899. 

As  to  conflict  between  surveys,  see  22  A.  S.   34. 

As  to  correcting  Imperfect  description  in  wills,  see  Kerr's 
Cyc.  C.  C.  §  1340  and  note. 

As  to  construction  of  "beginning  at  side  of  road,"  see  39  A. 
R.    305. 

As  to  conveyance  of  property  by  descriptive  name,  see  Kerr's 
Cyc.  C.  C.  §  1092  and  note. 

As  to  declarations  of  deceased  persons  as  evidence  of 
boundaries,  see  36  A.  R.  749,  750;  60  A.  R.  589-591;  94  A.  S.  678- 
683. 

As  to  definition  of  mouth  of  a  creek,  river,  or  slough,  see 
Kerr's   Pocket   Pol.   C.   §  3908. 
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As  to  definition  of  words  ''in,"  "to,"  "from,"  "along,"  "with," 
"by,"  or  "on,"  when  used  in  relation  to  the  ocean  Khon^  in  rlc- 
scribing  the  boundary  of  a  county,  see  Kerr')*  I'ofkei  I'ol.  <". 
§  3907. 

As  to  definition  of  words  '"to,"  "by,"  "along,"  "with,  '  "in." 
"up,"  or  "down,"  when  used  in  relation  to  a  creek,  river, 
slough,  strait  or  bay  in  describing  a  county,  see  lierr'm  Pooket 
Pol.  C.  §  3906. 

As  to  definitions  of  words  '"to,"  "on,"  "along."  "wilh."  or  "by." 
when  used  in  relation  to  a  mountain  or  ridge  in  description  of 
county  boundary,  see  Kerr's  rocket  IN»1.  C.  S  390.5. 

As  to  description  by  words  being  preferred  to  figures,  see 
30  A.   D.   742. 

As  to  distinction  between  natural  and  artificial  nioiuimiMUs. 
see  brief  55  L.  900. 

As  to  duty  of  coterminous  owners  to  maintain  monuments 
and  fences,  see  Kerr's  Cyc.  C.  C.  §  841  and  note. 

As  to  equity  jurisdiction  in  case  of  confusion  of  boiindarics. 
see  15  A.  D.  745-754;  22  A.  S.  36;  also  briefs  IS  L.  361:  26  L. 
749;   59  L.   557. 

As  to  establishment  of  boundary  by  estoppel,  see   1    !.■.  522. 

As  to  evidence  to  establish  or  vary  calls,  see  22  A.  S.  34.  30 
A.  S.   453. 

As  to  fraud  in  expression  of  opinion  as  to  boundary,  see  3.'i 
L.   419. 

As  to  hearsay  evidence  regarding  boundarii'S,  see  l.'i  A.  I». 
628-631;   60  A.  R.  589-591. 

As  to  intention  of  parties,  see  Kerr's  Cyc.  C.  C.  P.  §  21)77,  note 
pars.  70-73,  200,  216-218,  234,  255,  and  265;  also  30  A.  D.   734. 

As  to  interpretation  of  grants,  see  Kerr's  Cyc.  C.  C.  §§  1066- 
1072  and  notes. 

As  to  interpretation  of  patents,  see  Kerr's  Cyc.  C.  C.  I*. 
§  2077,  note  par.   35. 

As  to  judicial  notice  of  localities  and  bnunilaries,  see  S2  A.  S. 
439-447. 

As  to  lines  being  presumed  straight,  see  30  A.  D.   742. 

As  to  manner  of  proving  official  documents,  see  Kerr's  Cyc. 
C.  C.  P.  §  1918  and  note. 

As  to  manner  of  proving  pu1)lic  record  of  priv.ati'  writing,  see 
Kerr's  Cyc.  C.  C.  P.  §1919  and  note. 

As  to  many  miscellaneous  matters  of  ividi'nce,  see  note 
§  1823,   ante. 

As  to  map  as  affecting  description,  see   13  L.   142;   42  1.,.  509. 

As  to  meaning  of  words  "north."  "south,"  "east,"  and  "west," 
see  Kerr'N  Pocket   Pol.  C.   §  3903. 

As  to  meaning  of  words  "northerly."  "southerly,"  "e.ist«Tl\-," 
and  "westerly,"  see  Kerr'n  I'ocket  Pol.  t'.  §  3904. 
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As  to  monuments  controlling  other  calls,  see  30  A.  D.  737; 
22  A.  S.  34;  30  A.  S.  453;   brief  44  L.   814;   59  L.  557. 

As  to  monuments  or  natural  objects  controlling  courses  in 
description  of  counties,  see  Kerr's  Pocket  Pol.  C.  §  3904. 

As  to  navigable  waters  as  boimrlaries,  see  10  A.  D.  385-389; 
30    A.   D.    286;    27   A.   S.    56-63;   also   briefs    12    L.    487;    14    L.    361; 

29  L.  52;   29  L.  539;  32  L.  694;  38  L.   206;  40  L.  397;   58  L.  202,   211. 
As    to    order    of    preference    among    monuments,    see    30    A.    D. 

738. 

As  to  parol  evidence  to  explain  descriptions,  see   40  A.   D.   109. 

As  to  particular  description  being  preferred  to  general,  and 
when,  see   30   A.   D.    735. 

As  to  parts  of  description  which  are  most  certain,  prevailing, 
see    30   A.   D.    735. 

As  to  possession,  whether  adverse,  when  taken  and  held 
through  ignorance  or  mistake  of  true  boundary-line,  see  62 
A.   D.   527-529;    24   A.   S.   388-390;    21   L.   829-834. 

As  to  presumption  concerning  boundaries,  see  Kerr's  Cyc. 
C.   C.   P.   §  1963   and  note. 

As  to  presumption  of  correctness  of  surveys  made  by  public 
offlcers,   see  brief   55   L.    899. 

As  to  provisions  for  establishing  unsettled  or  inadequately 
marked  boundaries  of  counties,  see  Kerr's  Cyc.  Pol.  C.  S§  3969 
et  seq.  and  notes. 

As  to  re-establishing  lost  corners,   see   22  A.  S.   35. 

As  to  rejection  of  false  descriptions,  see  30  A.  D.  36;  40 
A.   D.   109. 

As  to  relative  value  of  courses  and  distances,  see  30  A.  D.  740. 

As  to  relative  value  of  distances,   see   30   A.   D.   741. 

As  to  relative  value  of  quantity,  see  30  A.  D.  741. 

As  to  rivers  and  lakes  as  state  boundaries,  see  15  L.  187- 
189;    brief    29    L.    390. 

As  to  rivers  as  boundaries,  see  Kerr's  Cyc.  C.  C.  P.  §  207  7, 
note  pars.  196-204  this  note;  also  8  L.  579;  10  L.  207,  208;  42 
L.    502-513. 

As   to   rule   that  monuments   control,    not    being   inflexible,   see 

30  A.   D.   740. 

As  to  running  side-lines  of  water  lots,  see  23  A.  D.  536. 

As  to  standard  of  measures,  see  Kerr's  Cyc.  Pol.  C.  §§  3209  et 
seq.    and    notes. 

As  to  survey,  plan,  or  previous  conveyance  referred  to  in 
deed,  see  30  A.  D.   741. 

As  to  test  of  navigability,  see  10  A.  D.  385-389;   27  A.   S.   56-58. 

As  to   tide-water  as   boundary,  see   42   L.    502-513. 

As  to  trees  on  boundary-line,  property  rights  in,  see  82  A.  D. 
330;    21   L.   729;   brief   29   L.    583. 

As  to  unnavigable  lak?  as  boundary,  see  8  L.  579;  also  briefs 
IS  L.   670;   66  L.   829. 
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As  to  validity  of  statute  to  provido  for  rst;ililisliin<iit  of 
boundaries,    see   l)rief   33   L.    432. 

As  to  waters  in  California  declared  navigablf  \>y  act  of  let^is- 
laturo,   see   Kerr's  Cye.   Pol.   C.   §  2340  and   note. 

As  to  what  are  highways,  by  legislative  acts,  see  Kerr's 
Cyc.   Pol.   C.    §  2018   and   note. 

As  to  what  is  thread  of  stream,  see   27   A.   S.   58. 

As  to  what  waters  are  public  ways,  see  Kerr's  Cyc.  Pol.  C. 
§  2348   and   note. 

Public  land  surveys. — As  to  surveys  of  pulilic  lands,  see 
U.  S.  Rev.  Stats.  §§2395-2413;  6  Fed.  Stats.  Ann.  pp.  363-380  and 
notes. 

§2078.  (OMI'HO.niSE  OFFER  OF  >0  AVAIL.  An  offer  of 
compromise  is  not  an  admission  that  anything  is  due. 

IliHtury:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.   P.   for  6  pars,  annotation. 

81,  C.   398,  405,   22  P.   871.    873    (cited). 

As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823, 
ante. 

As  to  offer  to  compromise,  made  after  suit  brouglit,  see 
Kerr's  Cyc.   C.  C.   P.    §  997   and   note. 

§2079.  IN  ACTION  FOR  DIVORCE,  ADMISSION  NOT 
SUFFICIENT.  In  an  action  for  divorce  on  tlie  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment  of 
divorce. 

Hintor.v:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  pars,  annotation. 

As  to  confessions,  see  Kerr's  Cyc.  C.  C.  P.  §1870  stibd.  2 
and   note. 

As  to  corroborative  evidence,  see  Kerr's  Cyc.  C.  C.  P.  §  1839 
and   note. 

As  to  divorce  not  being  granted  upon  dcfriult  of  defendant, 
or  upon  uncorroborated  statement,  admission,  or  testhnonv  of 
parties,   see   Kerr's  Cyc.  C.  C.   §  130  and   note. 

As  to  many  miscellaneous  matters  of  cxidiiirc,  sie  note 
§  1823,    ante. 
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CHAPTER  II. 

PROCEEDINGS  TO   PERPETUATE   TESTIMONY. 

§  2083.  Evidence    may   be   perpetuated. 

§  2084.  Manner    of    application    for    order. 

§  208B.  Notice   of   time  and   place   to   be  given. 

§  2086  Manner    of   taking   the   deposition. 

§  2087.  Papers  prima  facie   evidence. 

S  2088.  When    the   evidence    may   be    produced. 

§  2089.  Effect   of   the   deposition. 

§2083.  EVIDENCE  MAY  BE  PEEPETUATED.  The  testi- 
mony of  a  witness  may  be  taken  and  perpetuated  as  provided 
in  this  chapter. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  437  Prac- 
tice Act  as  amended  April  12,   1859,  Stats.   1859,  p.  219. 

As  to  depositions  in  perpetuam,  see  20  A.  D.  137;  20  A.  D. 
683;    47    A.    D.    353. 

As  to  inany  miscellaneous  inatters  of  evidence,  see  note  §  1823. 
ante. 

§2084.    MANNER   OF   APPLICATION   FOR    ORDER.     The 

applicant  must  produce   to  a  judge  of  the   superior   court  a 
petition,  verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  au  action  in 
a  court  in  this  state,  and,  in  such  case,  the  names  of  the  per- 
sons whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the 
title  to  property  in  which  he  is  interested,  or  to  establish 
marriage,  descent,  heirship,  or  any  other  matter  which  may 
hereafter  become  material  to  establish,  though  no  suit  may 
at  the  time  be  anticipated,  or,  if  anticipated,  he  may  not 
know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  Tfitness  to  be  examined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  facts  expected  to  be  proved. 

[Jndge  to  designate  officer  to  take  testimony — Return.]  The 
judge  to  whom  such  petition  is  presented  must  make  au  order 
allowing  the  examination,  and  designating  the  officer  before 
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whom  the  same  must  be  taken,  and  prescribing  the  notice  to 
be  given,  which  notice,  if  the  parties  expectant  are  known  and 
reside  in  this  state,  must  be  personally  served,  and,  if  un- 
known, such  notice  must  be  served  on  the  clerk  of  the  county 
where  the  property  to  be  affected  by  such  evidence  is  situated, 
or  the  judge  making  tlie  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be  des- 
ignated by  the  judge,  for  the  same  period  required  for  the 
publication  of  summons.  The  judge  must  also  designate  in 
his  order  the  clerk  of  the  county  to  whom  the  deposition  must 
be  returned  when  taken. 

Hintur>-!  Enacted  Marcli  11,  1872,  re-enactment  of  §438  Prac- 
tice Act  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amended 
March  24,  1874,  Code  Amdts.  1873-4.  p.  391;  April  16,  1880,  Code 
Amdts.   1880   (C.  C.  P.  pt.),  p.   116. 

§2085     NOTICE    OF   TIME    VXD   PLACE    TO   BE    GIVEN. 

The  person  appointed  by  the  judge  to  take  the  depositions  is 
authorized,  if  a  resident  of  this  state,  on  receiving  a  copy  of 
the  order  of  the  judge,  and  of  the  notice  prescribed  in  the 
last  section,  with  proof  of  its  personal  service  or  publication; 
or.  if  a  resident  without  the  state,  on  receiving  the  com- 
mission mentioned  in  the  next  section,  with  proof  of  like 
service  of  publication  of  the  notice;  to  take  the  deposition  of 
the  witness  named  in  the  order  of  the  judge,  or  in  the  com- 
mission, or,  if  more  than  one  witness  is  thus  named,  of  such 
of  them  as  appear  before  him,  at  the  time  designated,  and  the 
taking  of  the  same  may  be  continued  from  time  to  time. 

HiNtory:  Enacted  IMarcli  11,  1872,  re-enactment  of  §  439  Prac- 
tice Act,  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amended 
Marcli   24,   1874,  Code  Amdts.  1873-4,  p.  392. 

§2086.    MANNER   OF    TAKING   THE    DEPOSITION.    The 

examination  must  be  by  question  and  answer,  and  if  the 
testimony  is  to  be  taken  in  another  state,  it  must  be  taken 
upon  a  commission  to  be  issued  by  the  judge  allowing  the 
examination,  under  the  seal  of  the  court  of  which  he  is  judge, 
and  upon  interrogatories,  to  be  settled  in  the  same  manner 
as  in  cases  of  depositions  taken  under  commission  in  pending 
Kerr's    C.    C.    P.— 96  1521 
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actions,  unless  the  parties  expectant,  if  known,  otherwise 
agree.  If  such  parties  are  unknown,  notice  of  the  settlement 
of  the  interrogatories  sliall  be  published  in  some  newspaper 
for  such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed  by 
the  witness,  then  certified  by  the  officer  or  person  taking  the 
same,  and  shall  then  be  sealed  up  and  delivered  or  trans- 
mitted to  the  clerk  of  the  county  designated  in  the  order  of 
the  judge  allowing  the  examination,  who  shall  file  the  same 
when  received.  The  judge  allowing  the  examination  shall  file 
with  the  clerk  the  order  for  the  examination,  the  petition  on 
which  the  same  was  granted,  with  proof  of  service  of  the 
order  and  notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  440  Prac- 
tice Act  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amended 
March   24,   1874,  Code  Amdts.   1873-4,  p.   392. 

§  2087.  PAPERS  PRIItf  A  FACIE  EVIDENCE.  The  petition 
and  order,  and  papers  filed  by  the  judge,  as  provided  in  section 
two  thousand  and  eighty-six,  or  a  certified  copy  thereof,  are 
prima  facie  evidence  of  the  facts  stated  therein  to  show  com- 
pliance with  the  provisions  of  this  chapter. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code   Amdts.    1873-4,   p.    393. 

S208S.    WHEN    THE    EVIDENCE    MAT    BE    PRODUCED. 

If  a  trial  be  had  between  the  parties  named  in  the  petition  as 
parties  expectant,  or  their  successors  in  interest,  or  between 
any  parties  wherein  it  may  be  material  to  establish  the  facts 
which  such  depositions  prove,  or  tend  to  prove,  upon  proof  of 
the  death,  or  insanity  of  the  witnesses,  or  that  they  cannot  be 
found,  or  are  unable,  by  reason  of  age  or  other  infirmity,  to 
give  their  testimony,  the  depositions  or  copies  thereof  may  be 
used  by  either  party,  subject  to  all  legal  objections;  but  if 
the  parties  attended  at  the  examination,  no  objection  to  the 
form  of  an  interrogatory  can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  442  Prac- 
tice Act  as  amended  April  12,  1859,  Stats.  1859,  p.  219;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  393. 

1522 


Ch.  II.]  EFFECT  OF  DEPOSITION.  S  2089 

Practice  Act  §442. — 3  C.  122,  127,  128  (crroiu'ously  oit.-il  for 
§  443    Practice    Act). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§2089.  EFFECT  OF  THE  DEPOSITION.  The  deposition 
so  taken  and  read  in  evidence  has  the  same  effect  as  the  oral 
testimony  of  the  witness,  and  no  other,  and  every  objection  to 
the  witness,  or  to  the  relevancy  of  any  question  put  to  him, 
or  of  any  answer  given  by  him,  may  be  made  in  the  same 
manner  as  if  he  were  examined  orally  at  the  trial. 
IIi.<story:    Enacted  March   11,   1872. 
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CHAPTER  III. 

ADMINISTRATION   OF    OATHS    AND   AFFIRMATIONS. 

S  2093.     Judicial    and    certain    officers    authorized    to    administer 

oatlis. 
§  2094.     Form    of   ordinary    oath    to   a    witness. 
§  2095.     Form   may  be  varied   to   suit   witness'  belief. 
S  2096.     Same.      [Witness   not   Christian.] 
§  2097.     Any  person    who   prefers   it  may   declare   or  affirm. 

§2093.  JUDICIAL  AND  CERTAIJf  OFFICERS  AUTHOR- 
IZED TO  ADMINISTER  OATHS.  Every  court,  every  judge, 
or  clerk  of  any  court,  every  justice,  and  every  notary  public, 
and  every  officer  or  person  authorized  to  take  testimony  in 
any  action  or  proceeding,  or  to  decide  upon  evidence,  has 
power  to  administer  oaths  or  affirmations. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  443  Prac- 
tice Act. 

See  Kerr's  Cyc.  C.  C.  P.  for  19  pars,  annotation. 

Cocte  section. — 56  C.  464,  465  (construed):  56  C.  588.  590 
(applied):  64  C.  267,  269,  30  P.  816,  817  (cited):  120  C.  168,  169, 
52  P.  305  (applied);  121  C.  529,  53  P.  1096  (applied  without 
citation);  128  C.  415,  420,  60  P.  1032  (cited);  6  C.  A.  492,  501. 
92  P.   513,  517   (deputy  county   clerk  may  administer  oaths). 

Practice  Act  §443. — 3  C.  94,  97  (cited);  3  C.  122,  127  (erro- 
neously  cited  as   §  442,   Practice  Act). 

As  to  administration  of  oath  by  arbitrators,  see  Kerr's  Cyc. 
C.   C.   P.    §  1284  and   note. 

As  to  irregularities  in  tlie  manner  in  wliicli  oath  is  admin- 
istered being  no  defense  to  a  prosecution  for  .  perjury,  see 
Kerr's  Cyc.   Pen.  C.    §  121   and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  oaths — Administration  of,  by  whom,  see  Kerr's  Cyc. 
C.  C.  P.  §§  128  subd.  7,  177  subd.  4  and  notes,  Kerr's  Cyc.  Pol. 
C.    §§  1028,    4103,   4118   and  notes. 

Same— Definition  of. — See  Kerr's  Cyc.  C.  C.  P.  §  17  and  note; 
Kerr's  Cyc.  Pen.  C.   §§  14,  17,   119  and  notes. 

As  to  officers  autliorized  to  administer  oaths  and  affirma- 
tions, see  Kerr's  Cyc.  C.  C.  P.  §§  128  subd.  7,  177  subd.  4.  259. 
812,  2012  and  notes;  Kerr's  Cyc.  Pol.  C.  §§252,  812,  1028.  1077, 
1146,  1873,  2784,  2951,  3031,  3699,  4103,  4118  and  notes;  Kerr's 
Cyc.  C.  C.  §  1021  and  note. 
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As  to  perjury,  see  Kerr's  Cyc.  Pen.   C.   §§118-128  and   notes. 

As  to  subornation  of  perjury,  see  Kerr'.s  Cyc.  Pen.  C.  §§  127, 
128    and   notes. 

As  to  verification  b^ing'  an  affidavit,  see  Kerr's  Cyt"-  <-'•  C  P. 
§  2009   and   note. 

As  to  verification  of  pleadings,  sec  Kerr's  Cyc.  c;.  C.  P.  §ii  i'M. 
446    and    note. 

§  2094.    FORM  OF  ORDINARY  OATH  TO  A  WITNESS.     An 

oath,  or  affirmation,  in  an  action  or  proceeding:,  may  be  ad- 
ministered as  follows,  the  person  who  swears,  or  affirms,  ex- 
pressing his  assent  when  addressed  in  the  following  form: 
"You  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that 
the  evidence  you  shall  give  in  this  issue  (or  matter),  pending 

between and ,  shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth,  so  help  you  God." 

HiM<ory;  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  394:  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  257,  act  held  unconstitutional, 
see  history,  §  5  ante. 

See  Kerr's   Cyc.   C.   C.   P.   for   5   par.**,   annotation. 

136  C.  332,  337,  68  P.  976,  977  (applied):  136  C.  520.  521,  69 
P.  223  (construed):  139  C.  600,  601.  73  P.  423  (applied):  6  C. 
A.  492,  501,  92  P.  513,  517  (substance  of  oath  prescribed  I'y 
statute   is  sufficient). 

As  to  duty  of  party  to  produce  books,  papers,  or  documents 
when  examined  as  witness,  see  Kerr's  Cyc.  C.  C.  P.  S  1000  and 
note. 

As  to  form  of  oath  of  office,  see  Kerr's  Cyc.  Pol.  C  §!)0t 
and   note;   also   Const.    1879.   art.   XX,    S3,   Hen.   O.    T>.    p.    civ. 

As  to  iriany  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

S2095.  FORM  MAY  BE  VARIED  TO  SllT  WITNESS' 
BELIEF.  Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satisfied  that  he  has  a  peculiar  mode 
of  swearing,  connected  with  or  in  addition  to  the  usual  form 
of  administration,  which,  in  his  opinion,  is  more  solemn  or 
obligatory,  the  court  may,  in  its  discretion,  adopt  that  mode. 
History:    Enacted  March   11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.   for  3  pars,  annotation. 
99  C.   564,   569,   34  P.   231    ^applied). 
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As  to  many  miscellaneous  matters  of  evidence,  see  note  §  1823. 
ante. 

As  to  persons  not  being  excluded  as  witnesses  on  account 
of  their  opinion  on  matters  of  religious  belief,  see  Kerr's  Cyc. 
C.   C.   P.    §  1879   and   note. 

§2096.  SAME.  [WITNESS  NOT  CHRISTIAN.]  When  a 
person  is  sworn  who  believes  in  any  other  than  the  Christian 
religion,  he  may  be  sworn  according  to  the  peculiar  ceremonies 
of  his  religion,  if  there  be  any  such. 

History:    Enacted  March   11,   1872. 

99   C.    564,   569,   34   P.    231    (applied). 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

§  2097.  ANY  PEESON  WHO  PREFERS  IT  MAY  DECLARE 
OR  AtTIRM.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed,  in  the  following 
form:  "You  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in 
section  two  thousand  and  ninety-four. 

History:  Enacted  March  11,  1872,  founded  on  §  445  Practice 
Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  257.  act  held  unconstitutional,  see  history, 
§  5   ante. 
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CHAPTER    IV. 

GENERAL  PROVISIONS. 

§  2101.  Questions   of   fact,    how   tried. 

S  2102.  Questions   of   law   addressed   to   the   court. 

S  2103.  Questions   of   fact   by   court    or   referee. 

§  2101.  Moneys  paid  into  court   (repealed). 

§2101.  QUESTIONS  OF  FACT,  HOW  TRIED.  All  ques- 
tions of  fact,  where  the  trial  is  by  jury,  other  than  ^those  men- 
tioned in  the  next  section,  are  to  be  decided  by  the  jury,  and 
all  evidence  thereon  is  to  be  addressed  to  them,  except  when 
otherwise  provided  by  this  code. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  394. 

See   Kerr's  Cyc.   C.   C.   P.    for   18   pars,   annotation.     . 

5  C.  A.  622,  623,  91  P.  115,  116  (action  of  court  in  setting 
aside  verdict  for  plaintiff,  in  action  for  deatli.  wlien  not  viola- 
tion of  constitutional   right  of  trial   by  jury). 

As  to  agency,   see  briefs  7  L.   750;   70  L.   739. 

As  to  alteration   of  instruments,   see   63  A.   D.    265.   266. 

As  to  capacity  of  boy  charged  witli  contrilmtory  negligence, 
being   question   for  jury,   see   brief   61    L.    120. 

As  to  capacity  of  child  to  exercise  care  for  his  own  safety 
being  question  for  jury,  see  briefs  61  L.  611,  63  L.   657. 

As  to  contract,  existence  and  terms  of,  being  for  jury,  see 
4   L.    204. 

As  to  contributory  negligence,  when  question  for  jury,  see 
79  A.  D.  727;  87  A.  D.  684;  90  A.  D.  407;  93  A.  D.  494:  100  A.  D. 
618;  15  A.  R.  639;  29  A.  R.  102;  51  A.  R.  603:  4  L.  53;  6  L. 
214,  215:  13  L.  728,  729;  38  L.  786-790;  briefs  11  I.,.  674:  15  I.. 
326;  28  L.  486;  31  L.  785:  33  L.  497;  35  I..  763;  36  L.  586;  53 
L.  656;  53  L.  792;  54  K  260;  54  L.  803;  55  L.  429;  56  L.  98;  56 
I..  753;  57  L.  308;  57  L.  466;  58  L.  217;  58  L.  127;  60  U  581; 
61  1..  830;  64  K  345;  64  L.  542;  64  I..  575;  66  I..  945:  70  1..  753; 
70   L.    609. 

As  to  dangerous  character  of  substance  confined  on  iimi)- 
erty  being  question   for  jury,  see   brief   62  L.   950. 

As  to  dependency  of  one  suing  for  death,  see  brief  51    L.   936. 

As  to  discrimination  by  public  service  corporation,  wlietlier 
just  or  unjust,  ([uestion   for  jury,   see   brief   58   L.   285. 

As  to  extent  of  authority  of  agent,  see  l)rief  66  Ij.  596. 

As  to  false  pi-etenses,  see  brief  45  li.   424. 
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As   to  fraud,   see   4  L.   833;   37   L.    615. 

As  to  fraudulent  intent  being  question  of  fact,  see  Kerr's 
Cyc.    C.    C.    §  3442    and    note. 

As   to  good  faith   in   case   of  all-eged  libel,   see   brief   4  7   L.    223. 

As  to  insanity,  see  60  A.  R.   213,   220,  221. 

As  to  intoxicating  character  of  liquor,  see   brief  58  L.   267. 

As  to  jury  as  judges  of  law  and  fact,  see  42  A.  S.  290-295. 

As  to  knowledge  of  usage  being  question  of  fact,  see  18 
A.    R.    206. 

As  to  libel  and  slander,  province  of  jury  in,  see  5  I^.  645; 
8    L.    214. 

As  to   malice,   see  briefs   53   L.   447;    54   L.   856. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,  ante. 

As  to  necessity  of  worlt  performed  on  Sunday,  see  briefs  58 
L.   393;   60  L.    638. 

As  to  negligence,  see  7  A.  R.  208;  59  A.  R.  179,  180;  1  L.  173, 
174;  13  L.  728,  729;  15  X..  332,  333;  61  L.  589-591;  briefs  3  L. 
321;  29  L.  758;  30  L.  509;  37  L.  726;  38  L.  236;  40  L.  96;  52 
L.  657;  54  L.  314;  54  L.  775;  55  L.  429;  57  L.  308;  62  L.  960; 
67  L.  256; -69  L.  301;  69  L.  342;   69  L.  888;   70  L.  601. 

As  to  nuisance,  see  Kerr's  Cyc.  C.  C.  §§  3479  et  seq.  and  notes; 
also   58  A.   D.   632. 

As  to  nuisance,  existence  of,   see  brief   67  L.   984. 

As  to  propriety  of  ejection  of  passenger  from  train,  see  brief 
56   L.    225. 

As  to  proximate  cause  of  accident  being  question  for  jury, 
see   brief    64   L.    70. 

As  to  proximate  cause  of  death  or  injury,  see  2  L.  696;  briefs 
49  L.  117;  49  L.  79;  63  L.  417;  64  L.  575;  40  L.  96;  59  L.  110: 
63  L.  426;   60  L.  951;   69  L.   246;   69  L.  301. 

As  to  question  whether  person  had  ceased  doing  business  in 
certain    county   being   one   for  jury,   see   brief    63   L.    430. 

As  to  reasonable  rate  of  speed  for  street-car,  see  brief  51  I... 
633. 

As  to  reasonable  time,  see  2  L.  N.  S.  876. 

As  to  reasonable  use  of  water  by  riparian  owner,  see  brief 
51    L.    691. 

As  to  reasonableness  of  delay  in  delivery  by  carrier,  see 
brief    66   L.    372. 

As  to  reasonableness  of  rule  or  regulation  being  question  for 
jury,   see   briefs   2   L.   490;    50   L.   633. 

As  to  reasonableness  of  sum  tendered  out  of  which  common 
carrier  may  be  required  to  take  passenger's  fare  and  return 
change,  see  brief  35  L.   489;  note  35  L.   489,  490. 

As  to  reasonableness  of  use  of  sidewalks  Ijy  merchants,  see 
brief   66   L.    73. 

1528 


Ch.  TV.]  QUESTIONS  OF   LAW— P'OIi  COUiri'.  §2102 

As  to  safety  of  appliances  fiirnislied  liv  master,  sec-  briof  69 
L.    798. 

As  to  scintilla  of  evidence  being  insufficient  for  siihniission  tu 
jury,  see  briefs  34  L.   577;  38  L.  427;   49  L.   641. 

As  to  scope  of  employment,  see  briefs  55  L.  711;  67  L.  457. 

As  to  substantial  performance  of  contract,  whether  there  has 
been,  being  question  of  fact,  see  brief  51  L.  951. 

As  to  sufficiency  of  facts  to  piit  carrier  on  notice  of  danger 
being  question   for  jury,  see  brief  63  L.   498. 

As  to  termination  of  passenger's  relation  as  such,  on  reach- 
ing termination,  see  2  L.  N.  S.  873-876. 

As  to  vacancy  of  premises  within  meanitig  of  insurance  policy, 
see  brief  58  L.  235. 

As  to  value  of  land  in  condemnation  proceedings,  see  3  Ij. 
83,   84. 

As  to  wantonness  of  act  of  conductor,  see   brief  66  li.   4.'i7. 

As  to  weight  and  effect  of  evidence  and  credibility  of  wit- 
nesses being  matter  for  jury,  see  Kerr's  Cyc.  C.  C.  I'.  §  "JOfi]  and 
note. 

As  to  whether  artiiles  furnished  wife  by  merchant  are  neces- 
saries, being  question  for  jury,  see  brief  65  L.  530. 

As  to  whether  certain  writings,  used  as  standards.  wer<^  made 
by  defendant,  being  question  for  jury,  see  brief  64  L.  30  4. 

As  to  whether  death  of  insured  was  caused  by  wilful  ex- 
posure to  unnecessary  danger,  being  question  for  jiiry.  s(>e  brief 
64   L.    118. 

As  to  whether  paper  writing  constitutes  will,  see  brief  69  L. 
424. 

As  to  whether  i)erson  working  on  building  without  (ire 
escapes  assumes  risk,  being  question  for  jury,  see  lirief  61  Ij. 
163. 

As  to  whether  there  was  notice  of  acceptance  of  guaranty, 
being  mixed  question  of  law  and  fact  for  determination  of  jury, 
.see  brief  65  L.  731. 

As  to  what  issues  must  be  sulimitted  to  a  jury  in  a  proc(>ed- 
ing  to  contest  probate  of  .-i  will,  see  Kerr's  ("!ye.  (*.  C  1'.  §1'''12 
and   note. 

Effect  of  evidence — Is  for  jury. — See  Kerr's  Cyc.  C.  <".  T. 
§  2061  and  note. 

§2102.  (HESTIONS  OF  LAW  ADDRESSED  TO  THE 
COURT.  All  questions  of  law,  including  tlie  admissibility  of 
testimony,  the  facts  preliminary  to  such  admission,  and  the 
construction  of  statutes  and  other  writings,  and  other  rules 
of  evidence,  are  to  be  decided  by  the  court,  and  all  discussions 
of  law  addressed  to  it.     Whenever  the  knowledge  of  the  court 
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is,  by  this  code,  made  evidence  of  a  fact,  the  court  is  to  declare 
such  knowledge  to  the  jury,  who  are  bound  to  accept  it. 

History:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  20  pars,  annotation. 

113  C.  618,  625,  45  P.  860   (construed). 

As  to  account  stated,  whether  conversation  sufficient  to  estab- 
lish, see   27  L.   825,   826. 

As  to  construction  of  written  instrument,  when  proper  ques- 
tion for  jury,  see  brief  66  L.   735. 

As  to  contributory  negligence,  when  question  is  to  be  deter- 
mined by  court,  see  66  A.  D.  410;  80  A.  D.  53;  85  A.  D.  694,  731; 
100  A.  D.  448;   37  A.  R.  711;  50  A.  R.  656. 

As  to  court  deciding  questions  of  law,  see  Kerr'.s  Pocket  Pen. 
C.   §§  1124,   1126. 

As  to  fellow-servants,  whether  persons  are,  see  briefs  58  L. 
691;   64  L.  915;  66  L.  300. 

As  to  interpretation  of  alleged  wrongful  publication,  sec  brief 
58  L.  509. 

As  to  jury  being  judges  of  law  and  fact  in  criminal  cases,  see 
brief  19  L.  146. 

As  to  jury  determining  law  and  fact  in  trial  for  libel,  see 
Kerr's  Pocket  Pen.  C.  §  1125. 

As  to  knowledge  of  court,  see  Kerr's  Cyc.  C.  C.  P.  §  1875  and 
note. 

As  to  knowledge  of  court  and  scope  of  judicial  notice,  see 
Kerr's  Cyc.  C.  C.  P.  §  1875  and  note. 

As  to  libel,  whether  publication  as  set  out  in  complaint  is 
libelous  per  se,  see  8  L.  214. 

As  to  libel,  whether  communication  is  privileged,  see  briefs 
53  L.  447;  54  L.   856;  51  L.  451. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 

As  to  meaning  and  effect  of  certificate  of  deposit,  see  brief 
58   L.    122. 

As  to  negligence,  when  question  for  court,  see  15  L.  332,  333; 
38  L.  786-790;  briefs  1  L.  430;  7  L.  688;  41  L.  288;  55  L.  912;  57  L. 
820;  59  L.  477;  59  L.  699;  60  L.  288;  62  L.  875. 

As  to  probable  cause,  see  brief  56  Lf.  338. 

As  to  reasonable  time,  when  question  of  law  and  when  ques- 
tion  of   fact,   see    17   A.    D.   544-549. 

As  to  reasonableness  of  tax,  see  brief  67  L.  798. 

As  to  whether  notice  of  death  of  insured  person  was  ""imme- 
diate,"  where  facts  are  undisputed,  being  question  for  court, 
see  brief  62  L.  486. 

As  to  whether  statements  in  insurance  applications  are  war- 
ranties or  simple  representations,  being  question  of  law,  see 
brief  61  L.  337. 
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8  2103.     QUESTIONS  OF  FACT  BY  COURT  OR  REFEREE. 

The  provisions  contained  in  tliis  part  of  tlie  code  respecting 
the  evidence  on  a  trial  before  a  jury,  are  equally  applicable 
on  the  trial  of  a  question  of  fact  before  a  court,  referee,  or 
other  officer. 

Hitttory:    Enacted  March    11,   1872. 

See  Kerr's  Cyc.  C.  C.  P.  for  2  par.s.  annotation. 

As  to  :'eferee  opening  up  a  case  for  further  testimony,  .see 
Kerr's  Cyc.   C.   C.   P.    §  2042  and  note. 

As  to  many  nii.^celhmeous  matters  of  evidence,  see  note  S  182.3, 
ante. 

S2104.     MONEYS  PAID  INTO  COURT  [repealed]. 

HiMtory:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  394; 
repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  257,  act  held  unconstitutional,  see  history,  §  ."> 
ante;  repealed  March  20,  1907.  Stats,  and  Amdts.  1907,  pp.  711. 
735.  Tlie  provisions  of  the  repealed  section  are  incorporated 
into  §  573  ante  by  the  amendment  of  March  20,  1907,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  519. 

See  Kerr's  Cyc.  C.  C.  P.  for  9  pars,  annotation. 

Code  Meotion. — 73  C.  265,  269,  14  P.  833.  835  (construed);  133 
C.  529,   532,   65  P.   1049    (construed   with   §  1254  ante). 

Act  of  Muroli  ::4.  1874.  §  IT.X — 51  C.  108,  110  (cited):  56  C.  297, 
30G   (applied). 

As  to  deposit  in  court,  see  Kerr's  Cyc.  C.  C.  P.  §§  572-574  and 
notes. 

As  to  deposit  of  surplus  money  remaining  after  tlie  payment 
of  amount  due  on  mortgage  lien,  or  encumbrance,  see  Kerr's 
Cyc.  C.  C.  P.  §  727  and  note. 

As  to  liability  of  sureties  on  official  lionds  of  officers,  see 
Kerr's  Cyc.  Pol.  C.  §  959  and  note. 

As  to  many  miscellaneous  matters  of  evidence,  see  note 
§  1823,   ante. 
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I  References    are    t<>    sections.] 

ABANDONING  CAUSE.     See  tit.     Cause  of  Actiou. 
ABANDONMENT.       See     tits.       CauHe     of     Aotioii:     lloiii<-<«t(-n<l: 
Meeiianics'  Lien. 

of  action,  nonsuit,  581. 
of  mechanics'  lien  by  contractor,   1200. 
ABATEMENT  AND  REVIVOR 

aetiou 

in  name  of  tlie  original  party,  when,  385. 

may  be  continued  l)y  or  against  repre.sentative.s,   whon,  3S5. 

shall  not  abate 

by  dcatli  or  otlier  disability,  385. 
by  transfer  of  interest,  385. 
nuisance  or  waste,  abatement,   731,   732. 
pleas  in  abatement,  430. 

transferee  may  be  substituted  in,  when,  385. 
ABBREVIATIONS 

common  may  be  used  in  written   proceedings,  180. 
ABSENCE 

evidence,  of,  motion   to  postpone  trial,  595. 
from  Htate 

of   executor,    1354. 

of  party,  effect  on  statute  of  limitations,  351. 
of  witness,  deposition  taken,  when.      S'-e  fit.   Dt-poNii  i<in. 
jury  trial  waived  by,  631. 
of  defendant 

bringing  on   trial  in,  594. 

service  of  summons  by  publication.  41-'. 

manner  of,  413. 
state,  from,  running  of  statute,  351. 
of  evidence,  cause  for  continuance,  595. 
of  executor  from  state,  1354. 
of  judge,  court  may  adjourn,   139. 
of  justice  of  the  peace,  reassignment   :iM(1    ti-.insf.  r   of   action, 

90. 
of  party 

liringing  cause  to  trial   in,   594. 
order  deemed  excepted  to,  047. 
publication  of  summons,  412. 
manner  of,  41  3. 
of  prt'sidiiig  justice  of  pe.act-,  sul>stitntc,   So. 
of  Niiperior  judge 

court   licUl   by   anotlicr  judg">.    100. 
power  of  court  commissioner  on,  259. 
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ABSENCE    (continued). 

of  testimony,  trial  to  bo  postponed,  wlien,  595. 
of  witness 

deposition  may  be  taken,  when,  2020. 

postponement  of  trial  for,   595. 
or  disability  of  chief  justice,  46. 

order  made  in,  of  party,  deemed  excepted  to,  647. 
publication   when   defendant  is,   from   state,   412. 

manner  of  making,   413. 
trial  in   of  party,  594. 
waiver  of  jury  trial  by,  631. 
witness,  of, 

deposition  may  be  taken,  2020. 

postponement  of  trial  for,  595. 
ABSENTEE.     See  tit.  Non-resident. 
agent  for  in  distribution,  1691,  1694. 
attorney  for,  appointment   may  be  made   by  the  court,   when, 

412. 
court  may  appoint  agent  to  take  possession  for,  when,  1C91. 
real  and  personal  property  to  be  sold,   when,   1694. 
publication  of  summons   for 

as  to  generally,  412. 

how  made,   413. 
ABSTRACT 

of  judgment  in  justices'  court,   897. 

effect  of  docketing  of,  899. 

judgment  not  lien  unless  filed   In   recorder's   office,   900. 

may  be  filed  and  docketed  in  county  clerk's  office,  898. 
of  title,     see  tit.  Abstract  of  Title. 
ABSTRACT   OF  TITLE 

in  action  for  partition,  799. 

costs  of  allowed,  when,  799. 

how  made  and  verified,  800. 
ACCIDENT.     See  tit.  New  Trial. 

as  ground  for  new  trial,  657. 
ACCOMPLICE.     See  tits.  Evidence;  Testimony;  Witness. 

testimony  of  to  be  viewed  with  distrust,   2061. 
ACCOUNT 

a  further  may  be  ordered,  when,  454. 

after  authority  revoked,  1629. 

allowance  of,  of  joint  guardians.     See  tit.  Guardians. 

by  special  administrator  to  be  rendered,  1417. 

copy  may  be  demanded,   454. 

court   may  order 

administrator  to,  1735. 

further,  when,  454. 
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ACCOUNT  (continued). 

executors'   and   administrators',    1622-1640. 
general  or  defective,  furtlier  may  be  ordered,   454. 
liow  proved,   1855. 
how  stated  in  pleading,  454. 

in  justices'  court,  886. 
interlocutory  judgment  ordering,  time  in  wliicli  to  appeal,  939. 
judge  may  receive  at  chambers  166. 
limitation  of  action   on,   344. 

objections  to  of  executor,  etc.,  who  may  file,  1C26. 
of  executor  and  administrator,  petition  for  citation   for,    1634. 
of  sale  of  decedent's  property.     See  tit.  Account  of  .Sale. 
persons    intrusted    with    estate    of   decedent    may    be    cited    to, 

1461. 
pleading; 

liow  to  be  stated  in,  454. 

in  justices'   court,  886. 
reference  of,  639. 

on  judgment  by  default,  585. 
sale  of  decedent's  property,  of,  return  to  be  made  of,  1575. 
special  administrator  to  render,   1417. 
summary  of,  admissible  as  evidence,  wlicn,  1855. 
surviving  partner.    See  tits.  Partnernliiii;  Surviving  I'nrlner. 

to  render  an,  1585. 
to  be  rendered 

by  persons   trusted  with   estate,   1461. 

by  surviving  partner,   1585. 
trustee,  of,  settlement  of  after  distrilixition,  1K!I!I. 
ACCOUNT  OF  SALI<:.     See  tit.  Sale  of  froperty  of   Dccedenl. 

of  decedent's  property,   1575. 
ACCOUNTING 

action  for,  of  rents  pending  redemption,  707. 

of  executor  and  administrator.     See  tit.  Executor  and   Adinlu- 

i.<4trator. 
of    minor.      See    tits.    Guardian    of   Minor;    Guardian    of    In.snne 

and  Incompetent   FerNon. 
of  public  administrator,  1735. 
of  receiver.     See  tit.  Receiver. 

person  intrusted  with  estate  may   be  cited  for,  1461. 
referee  to  take  and  state,  639. 

rents  and  profits  accruing  after  execution,  for,  707. 
ACCUSATION.     See  tit.  AttorneyN. 

against  attorneys,  as  to  generally,  290-29  7. 
answer  to  be  forthwith,  when,  296. 
appearance  to  answer,  293. 
citation  to  answer,  when,  292. 
demurrer  to,  295. 
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ACCUSATION    (continued), 
how  answered,   296. 
judgment  on,   299. 
reference  of  298. 
trial  of,  297. 
verification  of,   291. 
ACKNOWLEDGMENT 

certificate   of  prima  facie  evidence,   1948. 
certificate  of  redemption,  of,  703. 
coiirt  commissioner,  power  of  to  take,  259. 
debt,  of,  so  as  to  remove  bar  of  statute  of  limitations.  360. 
judges  who  may  take,  179. 
justice  of  peace  may  take,  179. 
justice  of  supreine  court  may  take,  179. 
police  judge  may  take,  179. 
satisfaction,  of,  of  judgment,  675. 
superior  judge  may  take,  179. 
what  private  writings  may  be,  194S. 
ACKNOWLEDGMENT    OF     SERVICE.       See     tits.     Attorney    anil 

Client;  Service  of  Siiinmon.s. 
ACT.  See  tit.  Code  of  Civil  Procedure. 
ACT  OF  GOD.     See  tit.   Negligence. 

ACTION.     See  tit.   Confession  of  Judgment  without   Action. 
abatement  of.     See  tit.   Abatement  and  Revivor. 

death,  disability,  or  transfer  does  not  work,  when,  385. 
after  judgment,  against  one  of  several  defendants.   579. 
against 

administrator,  costs  in,  1031. 
bail  on  arrest,  when,  490. 
counties,  where  tried,   394. 
defaiilting  witness,  damages  for,   1992. 

executors  and  administrators,  for  waste   or  trespass   of  de- 
cedent, 1584. 
husband  and  wife,  wife  may  defend  alone,  when,  371. 
joint  debtors,   989. 

persons  severally  liable  on  promissory  notes,  etc. ,^383. 
receiver.     See  tit.  Receiver. 

steamers,    vessels,    and     boats.       See     tit.      Actions     against 
Steamers,  Vessels,  and  Boats. 
as  to,  813. 
two  or  inore  defendants,   414. 
alienation  of  realty,  not  to  prejudice,   747. 
another,  pending  ground  for  demurrer,  430. 
appeal,  deemed  pending  during,  1049. 

boats,  steamers,  and  vessels,  against.     See  tit.  Acti<»ns  Against 
Steamers,  Vessels,  and  Boats. 
lie  for  what,  813. 
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ACTION   (continued). 

bonds  in,  not  required  of  state,  1058. 
by  administrator 

as  provided  for  by  code,  1590. 

for  trespass,  1583. 
by  an  assignee,  368. 
by  executor 

as  provided  in  code,  1590. 

for  trespass,  1583. 
by  father 

for  death!  of  cliild,  376. 

for  injury  to  child,  376. 

for  seduction   of  daugliter,   375. 
by  grunrdian 

for  deatii   of  ward,  376. 

for  injury  to  ward,  376. 

for  seduction   of  ward,  376. 
by  mother 

for  death  of  child,  376. 

for  injury  to  child,  376. 

for  seduction  of  daughter,   when,  375. 
by  representatives,  for  death  of  person  by   wrongful   act,   377. 
by  state,  or  officer  thereof,  446. 
by  sureties,   1050. 

by  tenants  in  common,  joint,  and  co-parceners,  382. 
by  the  people,  subject  to  same  limitations  as  by  private  per- 
sons, 351. 
by  usurper  of  office,  803. 
by  whom  prosecuted,  30. 

certain  must  be  transferred  to  superior  court,  838. 
chaii|!;c  of 

limitation  on  right  to,  834. 

place   of  trial  of,   397,  398,   399,   400. 
civil  actions.     See  tit.  Civil  ActiouH. 

arise,   how,   25. 

by  whom  prosecuted,  30. 

definition  of,  22. 
clerk.     See  tits.  Clerlt  of  Court;  Coiinly  (iork. 

must  keep   ri'gister  of  all,   1052. 

to  take  testimony  on  trial,  when,  lOfil. 
commencement  of.     See  tit.  Comiuencenieiil    of  Cl\ll    .\«'«ioii. 

as  to,  312. 

by  filing  complaint,  405. 

when    is   commenced    within    iiicaiiiiif;'    "f    .staluti.'    of    limita- 
tions.    See  tit.  Statute  of  UiiiitatlonM. 
as  to,  generally,  350. 
complaint  in,  contains  what,  1244. 
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ACTION    (continued). 

concerning  mining  claims  governed  by  lex  loci,  748. 
continued,  costs  may  he  imposed  as  condition   of,   1029. 
consolidation   of.     See  tit.  Consolidation  of  Aotion.s. 

as  to,  generally,  1048. 
costs 

by  or  against  an   administrator,   1031. 

when  discretionary  with  court,  1027. 
criminal  actions 

as  to,  generally,  31. 

Penal  Code  defines  and  provides  for  -prosecution   of,  31. 
defaulting  witness,  against,  for  damages,   1992. 
defendant's  costs  must  be  allowed  in  certain,  1024. 
definition  of,  22. 

deposit   in   court.      See  tit.   Deposit   in   Court. 
deposition  in,  when  witness  resident  of  state,  2021. 
determine  adverse  claims  to,   1050. 
disability  must  exist  when  right  of  accrued,  357. 
dismissal.     See  tit.  Dismissal  of  Action. 
division   of,   24. 

effect  of  order  changing  place  of,  837. 
exception 

as  to  persons  under  disabilities,  352. 

where  defendant  is  out  of  state,  351. 
executor   or   administrator   may    bring    without    joining    bene- 
ficiaries,  369. 
existing  cause   of,   not  affected,   362. 
extension  of  time,   in  general,   1054. 
facts  not  in  issue,  how  tried,  309. 
for  balance  of  mutual  accounts,  344. 

for  damages  against  non-attending  witness.     See  tit.  ^Vitncss. 
for  delivery  of  personal  property.     See  tit.  Claim  and  Delivery. 
for  determination  of  title.     See  tit.  Action  to  Quiet  Title. 
for  condemnation  of  land.     See  tit.  Eminent  Domain. 

as  to,  1243. 

complaint  must  state  what,   1244. 
for  conversion  of  estate  by  administrator,  1583. 
for  death  or  injury,  who  maj'  bring,  376,  377. 
for  libel  and  slander,   460. 
for  nuisance,  231. 

for  official  acts  against  sheriff,  1055. 
for  partition  of  real  property,   752. 

for   recovery   of   property,   against   administrators   and   execu- 
tors, 1582. 
for  relief,  when  to  be  commenced,  343. 
for  seduction.     See  tit.  Seduction. 
by  father,  375. 
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ACTION 

for  Hediietion    (continued). 

by  guardian,  376. 

by  mother,   375. 

by   unmarried    female,    374. 
for  separate  liens,  joined,  when  and  how,   119G. 
for  trespass,  733. 

for  usurpation  of  office  or  franchise,  for  damages,  808. 
for  waste 

as  to,  generally,   732. 

of  estate  by  administrator,  1583. 
form  of 

for  foreclosure.      See   lit.   Forot-loNiire  of   >lortnaK»'. 
as  to,  726. 

one  only,  307. 
gruardlan 

must  bring  for  recovery  of  ward's  property,   1769. 

power   respecting,    1769. 
how   commenced.      See   tit.   C'onimeiicfnient    of  C'ivll    ActlonH. 
in  assumpsit.     See   tit.  AMNiimit.sit. 
in  justices'  courts.     See  "juntlces'  oourts,"  this  title. 

how   commenced,    89. 
In   particular   cases.      See  tit.   AetioiiN  in   I'lirlioiilnr   CasoM. 
invludes 

a  special  proceeding,  363. 
interpleader   in.      See   tit.   Interpleader. 

when  and  how  maintained,  3S6. 
intervention   in.     See   tit.    In<er\entlon. 

how  made,  387. 

when   takes  place,   387. 
is  either  civil  or  criminal,  24. 
joinder,  causes  of  that  may   be  jolne<l,   4  27. 
judicial  remedy,  for,   20. 
justices'  courts,  in.     See  tit.  Jii.stioeM'  C«uirt. 

after  change  of  place  of,  proceedings  in,   836. 

against  defendant  on   demurrer,  judgment,   872. 

by  attachment,  866,   868. 

civil,  to  bo  brought  In  defendant's  township,  832. 

claim  and  delivery,  how  enforced  In,   870. 

for  arrest  of  defendant  In  civil,  861,  863. 

manner  of  commencing,   839-850. 

place  of  trial   of,  832,  833,  834,  835.  836,  837,   838. 

pleadings  In,  851,   852,   859. 

provisions  of  code  applicable  to,  925. 

when  to  be   brought  elsewhere.   832. 

where  defendant  fails   to  appear,   jiulgmenl,   873. 

who  may  appear,  841. 
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ACTION    (continued), 
kinds  of,  24. 

limitation  of.     see  tits.  Limitation  of  Action;  Statute  of  Limi- 
tations. 

as  to,  generally,  312-363. 

against  directors,  etc.,  of  corporation,  359. 

how  affected,  9. 

on  guardian's  bond,   1805. 

on  the  right  to  change,  834. 
lis  pendens.     See  tit.  Lis  Pendens. 

as  to  filing.  409. 
lis  pendens.     See  tit.  Lis  Pendens. 

as  to  generally,  409. 
local 

as  to  what  are,  392. 
may  he  commenced  on  undertaking,  when,   552. 
may  be  dismissed,  or  nonsuit  entered,  when,  581. 
may  be  postponed,  for  determination   of  claims,   774. 
may  be  tried   in   any   county,   unless   defendant   demands   trial 

in  proper,  396. 
merger  of  civil  and  criminal,  32. 
misjoinder  of,  demurrer  for,   430,  444. 
not  affected  by  code,  8. 
not   to   abate   by   death,   marriage,   or    other    disability,    when. 

385. 
not  to  be  prejudiced  by  alienation,   747. 

notice  of  pendency  of  action  affecting  real  property.     See  tit. 
Lis   Pendens. 

as  to,   409. 
of  lienholder,  for  foreclosure,  1190. 
on  administrator's  bond,  may  be  brought  by  co-administrators, 

1586. 
on  failure  of  verdict  or  discharge  of  jiiry,  may  be  retried.  G16. 
on  guardian's  bond,  1804. 

on  preferred  claims  for  wages,  limitation   of,  1204. 
on  submission  to  arbitration,  revoked,   1290. 
on   undertakings,    552. 
on  written  instrument,  447. 
only   one  form  of,   307. 
order  for  trial,  how  made,  309. 
papers  In 

defective  as  to  title,  valid,  when,   1046. 

to  be  transferred  on  transfer  of,  399. 
particular  actions.      See  the   particular  titles. 
parties  to.     See  tit.  Parties  to  Actions. 

how  designated,  308. 

other,  court  may  order,  when,  389. 
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ACTION    (continued). 
pending 

as  to,  409. 

how  affected  by  code,  8. 

when  deemed  to  be,  1049. 
personal,   may   ))e  had  for  lien   of  labor,   1197. 
personal  property 

"for  delivery  of,  509. 

affidavit  in,  510. 
place  of.     See  tit.  Plaee  of  Trial. 

as  to  g-enerally,  392-400. 

may  l)e  chang-ed  in  certain  cases,  398. 

of  certain,  392. 
procoedings  after  change  of  place  of,   83G. 
provisions 

w'here  judgment  on  has  been  reversed,  355. 

where   person   entitled  dies  before   limitation   expires,   353. 

where  stayed  by  injunction,  356. 
purchaser  at  sheriff's  sale,  after  eviction,  may  bring,   708. 
real  party  in  interest  to  prosecute,   367. 
real   property,  to   recover, 

injuries   to,    392. 

where  brought,  392. 
receivers  have  power  to  bring  and  defend,  when  and  how,  568. 
redemptioner  or  debtor  may   bring,  for  rents  and  profits,   707. 
register  of 

must  be  kept  by  clerk,  1052. 

what  to  be  entered  in,   1052. 
remedies  divided  into  civil  actions  and  special  i)rcKeedings,  21. 
security  not  given,  may  he  dismissed,   1037. 
seizin 

when  necessary  in,  or  defense  rising  out  of  it,  319. 

within   five  years,  when  necessary,  318,  319. 

witliin  two  years,  when  necessary,  339. 
sheriff,  against.     See  tit.  Action  a^ninst  .Slierill". 
ships,  against.     See  tit.  Actions  iiK'ahi.st  .steiiiiicrN,  \'<-sncI.n.  :iii<I 
Uoats. 

as  to  generally.  813-827. 
special  proceedings   included   under,   in   statute   of   limitations. 

363. 
state,  against,  authorized,  when,  784-786. 

submitting  controversy  without.     See  tit.   SiilMiiltdiiK  rontro- 
V'Crsy  ^vitliout  Action. 

as  to  generally,   113S-1140. 
successive,   on  same  contract,   1047. 
surety,  by,  1050. 
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ACTION    (continued). 

survival  of,  statute  of  limitations.     See  tit.  Statute  of   I, imita- 
tions. 

as  to,  353,  355. 
title  of,  to  be  named  in  complaint,   426. 
to  be  in  name  of  party  in  interest,  367. 
to  be  tried 

where  cause  of  arose,  393. 

where  parties  reside,  395. 

where  subject,  or  some  portion  of,  is  situate.  392. 
to  determine  "adverse  claim"  by  sureties,  1050. 
to    determine    conflicting    claims    to    real    property.       See    tit. 
Action   to   quiet   Title. 

an  action  may  be  brought,  when.  738. 
to  foreclose  mortgage,  726. 
to  postpone,  for  absence  of  testimony.   595. 
to  quiet  title.     See  tit.     Action  to  Quiet  Title. 

as  to,   738. 
to  recover 

estate  sold  by  giiardian,  1806. 

real  property,  455,  740. 

property  fraudulently   disposed   of,   etc.,   1589. 
to  redeem  mortgage,  except,  when,  346. 
to  release  attachment,  before  whom  taken,  554. 
to  what  court  transferred,  835. 
transfer  of.     See  tit.  Place  of  Trial. 

as  to  generally,  55,  397-400. 

in  superior  court,  79. 
transitory,  as  to  generally,   395. 

trustee  may  bring  without   joining  beneficiaries,    369. 
vessels,   against.      See    tit.    Actions    again.st    Steamers,   Vessels, 
and  Boats. 

as  to  generally.   813-827. 
nrliat  are  to  be  coiunienced  ^iTithin 

five  years,  336. 

four  years,   337. 

three  years,   338. 

two  years,  339. 

one  year,  340. 

six  months,  341. 
what  causes  of,  may  be  joined,   427. 
what  executors  are  not  parties  to,  1587. 
when  abates,  and  when  not,  385. 
when    actions    by    people    or    grantee,    to    be    brought    in    five 

years,   317. 
^-hen  cannot  be  brought 

by  grantee  from  state,  316. 

bv  the  people,  315. 
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ACTION    (continued), 
when   commenced,   350. 
when  costs  in  may  be  severed,   1026. 
when  county  is  party  to,  costs,  1039. 
when  court  may  postpone,  874. 
when  deemed  pending-,  1049. 
when  executors  may  compound,  l.'iSS. 
when  married  woman  is  party,  by  and  against,  370. 
when  may  be  dismissed,  or  nonsuit  entered,  581. 
when  not  to  abate  by  deatli   or  otlier  disaliilit \-,   3S5. 
^vlien  several 

are  united,  costs  of  one  allowed  only,   1023. 
may  be  consolidated,   1048. 
when  state  is  party  to,  costs,  1038. 
wlio  may  bring',  for  seduction,  374,   375. 
ACTIONS,  HOOKS,  KTC. 

transfer  of,  55. 
ACTIONS   AGAINST   SHERIFF.      See    tit.   Aotioii. 
for  official  acts,  1055. 
judgment  conclusive,  1055. 
ACTIONS    AGAINST    STEAMEIIS,    VESSELS,   ANO    BOATS.      See 
tit.  Action. 
as  to  generally,  813-827. 

actions   may   be  br(niglit   directly   against  vessels,   814. 
attaclinient 

as  to  right  to,  817. 
clerk  must  issue  the  writ  of.  818. 
discharge  on  undertaking,   822. 

may  be  discharged  on  motion  aft^r  appearance,  823. 
owner,  master,  etc.,  may  appear  and  difi-nd  such  vessel,  821. 
plaintiff  may  have,  817. 

when   not  discharged  vessel   may  be  sold  at  public  auction, 
824. 
application   of  proceeds,  824. 
writ  of 

must  be  directed   to  sheriff.  81!). 
must  be  executed  without  delay,   820. 
complaint,  verification  of,  815. 

demand  for  causes  of  action  constitute  liens  upon.  813. 
discharge  of  attachment  on  imdertaking,   822. 
for  Injuries  committed  to  person  or  property  in  this  state,  813. 
for  non-performance  or  inali)erforma  nee  of  any  cuntract,   SI  3. 
for  services   rendered   on    board  at  reque."^t,   SI  3. 
for  supplies  furnished  in   this  state,   813. 
for  wharfage  or  anchorage  in   this  state,  813. 
for  work  done  or  materials  furnished   in   this  sl.iti-.  SI  3. 
liability,   on   naaritime  contracts.      See  til.   .Maritime   ContraelN. 
lien   on   vessel,   813. 
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ACTIONS  AGAINST  STEAMERS,   ETC.    (continued). 

mariners    and    others    may    assert    claim    for    wages    notwith- 
standing' prior  attachment,   825. 
plaintiff  may  have  vessel,  etc.,  attached,   817. 
proof  of  claims  of  mariners  and  others,  826. 
sale  of  vessel  on  attachment,  when,   824. 

application   of  proceeds,  824.  . 

sheriff's  notice  of  sale  to  contain  what,  827. 
summons,  service  on  master,  etc.,  816. 
undertaking-  on   attachment  of  vessel,   822. 
ACTIONS   BY   SURETIES.      See  tit.   Action. 
ACTIONS  IN  PARTICULAR  CASES.     See  tit.  Action. 

against  steamers,  vessels,  and  boats.     See  tit.  Aotion.s  again.st 
Steamers,  Vessels,  and  Boats. 
as  to,  813-827. 
for  foreclosure  of  mortgage,   §§  726-729. 
for  nuisance,  waste,  and  wilful  trespass   in   certain   cases,   on 

real  property,  §§  731-735. 
for  partition  of  real  property,  §§  752-801. 
for  usurpation  of  an  office  or  franchise,  §§  801-810. 
to    determine    conflicting    claims    to    real    property    and    other 
provisions   relating   to   actions   concerning   real    prop- 
erty, §§  738-751. 
ACTIONS  TO  Q,UIET  TITLE.     See  tit.  Action. 
costs,  plaintiff  cannot  recover,  when,  739. 
determination  of,  unknown  owner,  749[a]. 

commencement  of  action,  verified  complaint  and  contents  of 

749[a]. 
notice  of  pendency  of  action.     See  tit.  Lis  Pendens. 

when  to  be  filed  and  what  to  contain,  749   [a], 
notice    of    pendency    of    action,    when    to    be    filed    and    con- 
tents of,   749[a]. 
judgnient  in 

as  to  generally,  751. 

shall   have  effect  of  judgment  in  rem,  except,   751. 
to  be  in  accordance  with  evidence,  751. 
jury  trial  on,  738. 
may  be  brought,  when,  738. 
mortgage    must    not    be    deemed    a    conveyance    wliatever    its 

terms   may   be,    744. 
notice  to  unknov^n  owners 

affidavit  of  service,  contents  of,  750. 
how  served,  750. 

mailing  copy  of  the  summons,  etc.,  to  non-resident  defend- 
ant, 750. 
resident  defendants  to   be   served,   when,    750. 
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ACTIONS   TO   QUIET   TITLE 

notice   to  unkno^m   o^vner    (continued), 
service  on  non-residents,  order,  750. 
such  unkno^'n  perHOON  so  served 

concluded,   when,  750. 
sliall  liave  same  rights,  etc.,  750. 
order 

how  served,   743. 

may  be  made  to  allow  party  to  survey  and  measure  land  in 

dispute,  742. 
what  to  contain,  743. 
plaintiff's  title  terminating  during  suit,  what  he  may  recover 

and  how  verdict  and  judgment  to  be,   740. 
proof  of  service  before  hearing.  Judgment,  751. 
remedy  cumulative,  751. 
right  to  jury  trial,  738. 
unnecessary  injury  done,  party  serving  to   be  liable   therefor, 

743. 
validity  of  gift,  738. 

when  court  may  grant  injunction,  745. 
when  plaintiff  cannot  recover  costs,  739. 

when  value  of  improvements  can  be  allowed  as  a  set-off,  741. 
ACTS 

of  foreign  executive,  as  evidence,  1918. 
of  municipal  corporation,  as  evidence,  1918. 
of  party,  when  evidence,  1870. 
ACTUAL   OCCUPANCY.     See  tit.  Oceupaiuy. 

ACTUAL,  POSSESSION.     See  tit.  Forcible   lOntry  :in<I   nol.Mliicr. 
ADDITIONAL  TIME.     See  tit.  Time. 
ADJOURNMENT 

amendment  in  justice's  court,  on,  859. 

construed  as  recess  and  does  not  prevent  court  sitting,  74. 

contempt  proceedings,  in,   1217. 

contesting  county  election,  in,  1118. 

continuance.     See  tit.  Continiiniiee. 

effect  of,  to  non-jduicial  day,   134,  135. 

election  contest,  in,  1121. 

final,  for  the  term,  discharges  tin*  jury,  filS. 

from  day  to  day,  135. 

guardians  have  power  to  adjourn,  1824. 

holidays,  on,  135. 

in   case   of,   by   consent,   testimony   to   l)e   taken    liy   di'position, 

596. 
in  election   contests,   1121. 
in  justice's  court,  873-877. 
judgre 

absence  of,  139. 

failure  of  to  attend,  sheriff  Uj  adjourn   to  what  time,   140. 
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ADJOURNMENT    (continued). 

;nay  be,  while  jtiry  is  absent,  617. 
sealed  verdict,   617. 
supreme  court,  of,  48. 
superior  court,   of,   74. 
till  next  regular,   140. 
trial  in  police  court,  931. 
while  jury  out,  617. 
sealed  verdict,  617. 
ADMINISTRATION.      See    tits.   Kstates   of   Deocdeut.s;   Pixeoiitors 
and    AdiiiiniMtrator.s,    etc.;    I^etter.s    Te.staineiitary    anti 
of   Administration. 
ADMINISTRATOR.      See    tits.    E:Ktates    of    Deoedent.s;    ExeeutoM 
and     Adniiuistrator!^;     Letters     Te.stainentary     and     of 
Administration. 
as  parties  defendant.      See   tit.   Parties  to  Action    (defendant). 
as  parties  plaintiff.     See  tit.  Parties  to  Action   (plaintiff). 
costs  in  action  by  or  against,   1031. 
may  sue  without  joining  cestiii  que  trust,  369. 
oaths   and   bonds   of.      See    tit.    Oaths   and   Bonds   of   Executors 

and  Administrators. 
powers  and  duties  of,  etc.,  304. 
special  notice  to  lieirs 
how  given,  1380. 

request  for  and  what  to  contain.   1380. 
ADMINISTRATRIX.     See   tit.   Executor  and  Administrator. 
ADMIRALTY.     See   tit.   Shippingr. 

judgment   of   court   of,   of   foreign    country,    conclusiveness   of, 

1914. 
record  of  court  of,  1914. 
ADMISSION 

application    for   as    attorney,    testimonials    required    of,    what, 

276. 
attorney,  admission  to  practice,  275-280. 
by  failure  to  verify  answer,  when,  446. 
certificate  of,  of  attorney,  when  granted,  277. 
compromise,  offer  of,  is  not,  2078. 

contract  set  out  in  answer,  when  deeined  admitted,  448. 
evidence,  adniission   of,  denial   of  continiiance,   595. 
exception  to  provisions  for,  449. 

execution  of  Instrument,  unless  denied  by  plaintiff,   448. 
failure  to  verify  answer  is,  when,  446. 
of  attorney  to  practice,  certificate  of,   275. 
of  genuineness  of  instrument  by  failure  to  answer,  447. 
of  service 

how  made,  415. 
of  testimony,  avoids  postponement,  595. 
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ADMISSION    (continued), 
service  of  summons,  of,  415. 

written    instruments    in    complaint    deemed    admitted,    when, 
447-449. 
ADMONITIOIV.     See  tit.  Jury. 

of  court  to  jury  on  separation,  611. 
ADULTERY 

confession  of,  in  action  for  divorce,  2079. 
ADVANCEMENT.      See   tit.    Wills. 

to  lieir.   1686. 
ADVERSE   CLAIM.      See    tit.    Aotion.s   (o   <liiio<    Title. 
quieting-  title,   738-751. 

to  personal   property,  how  determined,   1050. 
to  real  property,  how  determined,   738. 
ADVERSE    l'..\RTY 

exceptions.    Iiow   settled,   upon    notice   to,   G50. 

how  known   in  civil   actions,  308. 

in  intervention.     See  tit.  Intervention. 

as  to  generally,  387. 
on  appeal 

as  to,  generally,  938. 
to  produce  writing,  when,  1938. 
when    deemed    to    have    excepted    to    verdict,    ruling,    decision, 

etc.,   647. 
who  is,  on  appeal,  938. 

writings  in  possession  of.  notice  to  be  given   to.   1938. 
ADVERSE  POSSESSION 

by  actual   occupation   under  claim   of   title,   324. 
by  occupation   not  under  written   instrument,  325. 
descent  cast,  right  to  possession  not  affected  by,  327. 
disabilities  excluded  from  time  to  commence  actions.  328. 
entry.  320. 

improvements  as  a  set-off,  741. 
inclosure  and  boundaries,  325. 
infant,  as  against,  328. 
judgment  under,  kinds  of,   322,  323. 

landlord  and  tenant.     See   tit.   Lnn«Iloril  and  Tenant. 
presumption   regarding   tenant's   possession.   326. 
relation   of,  as  affecting,   326. 
lunatic,  as  against,  328. 
mesne  profits,  336. 
oecupntion 

deemed   possession   under   legal    title   unle.s.s  adverse,   321. 
under  judgment,  when  adverse,  322,  323. 
under   written   instrument,   when  adverse.   322.   323. 
of  widow.     See  tit.  HonieNteail. 
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ADVERSE   POSSESSION    (continued). 
possession 

not  under  instrument,  extends  how  far,   324. 

of  part,  whether  possession  of  wliole,  322,  323. 

when  presumed,  322. 
prisoner,  against,   328. 

public  lands,  effect  on  certificate  of  purchase  or  location,  1925. 
redemption  of  mortgraere.  346.  347. 
relation  of  landlord  and  tenant,  as  affecting',  326. 
seizin,  318,  319. 
state,  as  against,  315-317. 
taxes,  payment  of,  necessary  to,  325. 
under  written  instrument  or  judgment,  322,  323. 
what  constitutes,  under  claim  of  title  not  written,  325. 
Tfhat  instruments 

not  founded  on,   324,  325. 

or  judgment,  under,  322,  323. 
ADVERSE  TITLE 

conclusiveness  of  adjudication   of,   1908. 
ADVERSE   USER.      See  tit.  Basements. 
AFFIDAVIT.     See  the  various  titles  in   which  used, 
affirmations.     See  tit.  Affirmation. 
amendment,  for  order  to  allow,  473. 
appeal,  part  of  record   on,  661. 
arrest 

for,  of  defendant,  481. 
in  justices'  court,  861. 

on  motion  to  vacate,  or  reduction  of  bail,  503. 
as  to  unknown  non-resident  party   in  partition,  757. 
attachment 

for  an,  538. 

in  justices'  court,  867. 

for  discharge   of,   558. 
before  ^-hom  may  be  taken 

in  this  state,  2012. 

out  of  this  state,  2013. 
by  bail  in  justification,  495. 
by  elector,  to  contest  election,   1115. 
by  non-resident  corporation,  or  state,   446. 
by  redemptioner,  705. 
by  sole  trader,  form  of,  1818. 
certificate  of  clerk,  if  taken  before  a  judge  of  a   court  oxit   of 

this  state,-  2015. 
change  of  judges,  for,  on  ground  of  bias,  etc.,  170. 
changing  place  of  trial  in  justices'  courts,  for,  833. 
claim  for  exemption  from  jury  duty,  of,  202. 

clerk   of  court  to  certify  to  when  taken  before  judge  out  of 
state,  2015. 
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AFFIDAVIT   (continued). 

contents  of,  what  to  contain,  53S. 

continuance,   on  motion   for,   595. 

copy  of,  as  evidence,   2011. 

corporation,  affidavit  on   behalf  of,   how   made,   1348. 

costs,  of,  1033. 

decedent,  to  support  claims  against  estate   of,    1494. 

defective  title  to,  effect  on  validity,  1046. 

defendant,  for  trial   in  proper  county,  of,   396. 

definition  of,  2003. 

deputy  justices'  clerk,  authority  of  to  take,   86. 

election,  of  party  contesting,  1115. 

evidence 

as  to  being,  generally,   2011. 

of  publication,    2010. 
facts  constituting  contempt,   setting  out   in.   1211. 
filing  of,  where  to  be  made,  2011. 
for  arrest 

of  judgment  debtor  on   supplementary  proceeding,   715. 

of  usurper  of  office,  804. 
for  ne^v  trial 

misconduct  of  jury,  657. 

when   to  be  made,   658. 
for  order 

allowing  amendment  to  pleadings,   473. 

for  examination  of  prisoner  as  witness,  1995. 
for  postponement  of  trial,  876. 

for  probate  order,  requiring  sureties  to  justify,   1393. 
for  publication   of  summons  in  partition,   756. 
for  service   by  publication   on   non-residence,   412. 
for  what  purpose  may  be  used,  2009. 
for  writ  of  attachment.     See  tit.  Attncliiuent. 

in  justices'  court,   866. 
for  writ  of  injunction,  526,  527. 
for  writ  of  review,  by  what  party,   1069. 
foreign  country,  who  may  take  in,   2014. 
guardian's  account  and  inventory,  to,  1773. 
identity,  affidavits  admissible  to  prove,   1379. 
imprisoned  witness,  for  order  to  examine,  1995. 
in  claim  and  delivery.     See  tit.  Claim  and  IJellvery. 

when  and  where  to  be  filed,  520. 
in  foreign  country,  before  whom  taken,  2014. 
In   injunction.      See   tit.   Injiincti<»u. 

for  vacating  or  modifying  order,  532. 
In  justice's  court,  necessary  for  order  of  arrest,   862. 
in  objection  to  referee,  may  be  read,  642. 
In  opposition  to  discharge  of  attachment,  557. 
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AFFIDAVIT    (continued). 
in  order  of  arrest 

copy   to   be   delivered   to   defendant,    484. 

in  justices'  court,  862. 

to  be  delivered  to  sheriff,  484. 
in  proceedings  supplementary  to  execution,  715. 
in  replevin.     See  tit.  Replevin. 

where  delivery  is  claimed,  510. 

where  to  be  filed,  520. 
in  verification  of  pleading,   446. 
judicial  officer  may  take,  179. 
juror,  may  make,  of  misconduct  of  jury,  657. 
justice  of  peace  may  take,   179. 

made   in  a  foreign   country,   before   whom   taken,   2014. 
mandamus,  for,   1086. 

may  be  taken,  when,  where,  and  by  whom,   179. 
must  contain  what,  to  obtain  writ  of  attachment,  538. 
new  trial 

for,  generally,  658. 

procedure  on,   659. 
not  affected  by  not  giving  title  to  action,  1046. 
of  claim  for  lien  by  employee  of  vessels,  824. 
of  concealment  of  witness  from   service  of  subpoena,   1988. 
of   confession    of   judgment   by   defendant,   1132. 
of  exemption  from  arrest  for  contempt,  2068. 
of  filing  award  of  judgment,  1286. 

of  insolvency  of  sureties  on  adininistrator's  bond,   1397. 
of  justification  by  sureties  to  bonds,   1057. 
of    mariner,    to    prevent    discharge     of     attachment     against 

steamers  and  vessels,   824. 
of  newly  discovered  evidence,  657. 
of  party  applying  for  postponement.  876. 
of  personal  service,  or  mailing  probate  notice.  1306. 
of  plaintiff,   denying  admissibility   of  copy   of  instrument,   448. 
of  printer  to  publication,  evidence,  2010. 
of  property  or  debts  due  judgment  debtor,  717. 
of  service  of  summons.     See  tit.  .Summons,  service  of. 

as  to,   410-416. 

on   unknown   owners   in   action    to   quiet   title,    750. 
of  title  by  claimant  other  than  defendant,  515. 
on  application   to   dissolve   injunction,    532. 
on  application   to  perpetuate   testimony,   2083. 
on  arrest,  copy  to  be  given  to  defendant,  484. 
on  bond,  in  replevin,  513. 

where  redelivery  is  claimed,  514. 
on  motion 

to  continue  cause,  595. 
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AFFIDAVIT 

oil   iii<»tioii    (continued). 

to  postpone  trial,  595. 

to  reduce   bail,   503. 

to  vacate  order  of  arrest,  503. 
out  of  this  state,   liow  taken,  2013. 
particular.     See  Npeolflc  fitle  deMlred. 
police  judge  may   take,   179. 

postponement  of   trial,  for,   in  absence  of   witness,   595. 
prejudice,  of,  170. 
prohibition,   for,  1103. 
Iiiibliontion 

for,   of  summons,   412. 

as  part  of  judgment-roll,  C70. 

to  prove,  2010. 
rank   of,  as  evidence,   2009. 
redemptioner  from  execution,   of,  705. 
referee,  on  objections  to  appointment  of,  642. 
relief  from  default  judgment  in  justices'  court,  for,  859. 
replevin,  in,   510,   519,  520. 
reqiilMitex  of 

for  writ  of  mandate,   1087. 

for  writ  of  prohibition,  1103.  • 

review,  for,  1069. 
service 

of,  in  replevin,  512. 

of   summons,   415. 
state  a  party,  when,  446. 

summons  to  joint  debtor  after  judgment,  for.  991. 
superior  judge  may  take,  179. 
supreme  court  justice  may  take,  179. 
sureties,  of,  on  bond  to  stay  money  judgment,  942. 
that  a  contempt  has  been  committed,  1211. 
title  to,   want  of,  effect   of  on   validity,   1046. 
to  accompany  process  against  joint  debtors,  991. 
to   be   used   In   this  state,   before   whom   may   be    taken    in    11 

state,  2012. 
to  copy  of  assignment,  705. 
to  cost  bill  on  judgment,   1033. 
to  olttiiin 

injunction,   527. 

order  of  arrest.     See  tits.  ArreNt;  Hail. 
what   to  contain,   481. 
to  reality  of  controversy  in  submitting  action,    113.S. 
transfer   of   action    to   another   justice    of   i)eace    on    ground 

interest,  etc.,  for,   90. 
ui)on  attaclimi-nt  in  justices'  court,  869. 
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AFFIDAVIT    (continued). 

vacating  or  modifying  injunction,  for,   532. 

value,   of,  In   claim  and  delivery,   does   not   bind   officer,   when, 
473. 

verification   of  pleadings,   446. 

what  to  contain.     See  "contents,"  this  title. 

what  provable   by,   2009. 

when  made 

before  judge  of  court  out  of  state,  to  be  certified  Iiy  clerk 

of  the  court,  2015. 
in  another  state,  before  whom  taken,  2013. 
in  foreign  country,  before  whom  taken,  2014. 

when   may   be   used,   2009,   2010,   2012. 

when  to  be  filed  for  new  trial,  658. 

where  filed,  of  printer,  2011. 

fvbo  may  take 

as  to,  generally,  89,  179,  259,  2012. 
in  another  state,  2013. 
in   foreign   country,   2014. 

will,  of  grounds  for  contest,   1314. 

witness,  of,  on  his  arrest,  2069. 
AFFINITY 

appraisers,  whether  disqualified  by,  1444. 

grounds  of  challenge  to  juror,  602. 

judge,  of,  to  party,   disqualifies,   170. 

juror,  of,  to  party,  disqualifies,  602. 

meaning  of,  17. 

receiver,   as   disqualifying,    566. 

referee,  of,  to  party,  disqualifies,  641. 
AFFIRM 

may,   instead  of  swear,   2097. 
AFFIRMATION.     See  tit.  Oaths  and  Aflirmation.s. 

form  of,  2097. 

in  place  of  oath,   2097. 

included  in  oath,  17. 

optional  to  swear  or  aflfirm,  form  of,  2097. 
AFFIRMATIVE  DEFENSE.     See  tit.  Defenses. 
AFFRAYS 

justices'  court  has  jurisdiction  over,  115. 
AGE.     See  tits.  Infant;  Minor. 
AGENT   AND   AGENCY 

absentee,  in  distribution,  agent  for,  1691-1695. 

annual  account,  of,  to  show  what,   1694. 

authority  of  agent  to  sell  realty  must  be  in  writing,  1973. 

bond  and  compensation  of,  for  absentee,   1692. 

declarations  of,  as  evidence,  1870. 

default  judgment,  examination   of  agent  of  plaintiff,   585. 
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AGENT  AND  AGENCY   (continued). 
for  absent  intereNted  partU'H 

compensation  of,   1692. 

court  may  appoint  to  take  possession,  when,   1691. 
in  distribution  of  estates,  1691. 
liability  of  on   his  bond,   1695. 
to  give  bond,   1692. 
in  mechanics'  lien.     See  tit.  MeclianlcM'  lien. 
liable  for  preservation   of  estate,   1695. 
oath  to  claim  against  estate  by,  1692. 
real  estate.     See  tit.  Real  E.«itate  Agent. 
referee,  relation  of,  disqualifies  to  act  as,   641. 
replevin,  from  agent,  512. 

service  of  order  in,  on  agent,  512. 
AGREED  CASE 

appeal  lies  from  judgment  in  an,   1140. 
costs  prior  to  trial  not  allowed,  1139. 
how  submitted,  1138. 
judgment 

appealed  from  as  in  other  cases,  1140. 
as  In  other  cases,   1139. 

enforceable  as  other  judgments  are,   1140. 
entered  as  in  other  cases,   1139. 
parties  may  submit,  1138. 
proceedings  on,  1138. 
what  must  appear,  1138. 
AGREEMENT.     See  tit.  Contract. 
by  attorney.     See  tit.  Attorneyn. 

in  writing.     See  tits.  Contracts;  NV^ritten  AsreeiiKMU. 
deemed  the   whole  contract,   1856. 
other  evidence  not  excluded  by  provision,  1856. 
where  a  mistake  or  imperfection  in,  in  the  writing,  1856. 
not   in   %'«Titing 

invalid,  wlien,  1973. 

for  leasing  for  longer  period  than  one  year,  1973. 
for  sale  of  goods,  1973. 

made  upon  consideration  of  marriage,   1973. 
not  to  be  performed  within  a  year,  1973. 

special  promise  to  answer  for  debt  or  default  of  another. 
1973. 
not  to  be  performed  within  a  year,  inu.';t  be  in   writing,  1973. 
written.     See  tits.  Contract;  Written  .^fcreeineut. 
.\LAMEDA    COUNTY 

number   of  superior  judges,    66 
ALIAS 

execution,  from  justices'  court,  903. 
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ALIAS    (continued). 
siiiniiion.<) 

from   justices'    court,   846,   847. 

will  issue,  when,  408. 
writ  of  possession,  1212. 
ALIENS 

admission   of  attorney  from   foreign  country,   279. 
limitation  in  time  of  war  not  computed  against,  354. 
non-resident.     See  tit.  Non-resident  aliens. 
ALIENATION 

does  not  prejudice  action  where  made  pending  suit,  747. 
effect  on  action,  740,  747. 
of  liomestead.      See  tit.   Homestead. 

of  real  property  cannot  prejudice  in  action  to  recover,  747. 
ALIMONY.     See  tit.   Divorce. 

ALLEGATIONS.      See   tits.  Answer;   Comiilaint. 
affirmative 

by   whom  must   be  proved,    1869. 

in  pleadings  to  be  proved  by  party,   1869. 

places  burden  of  proof  on  whom,   1869,  1981. 
against  joint  debtors,  in  pleadings,   993. 
answer  to   contain  what,   437. 

being  denied,  provisional  injunction  dissolved,  532. 
burden  of  proof  of,  1869,  1981. 
denial  of,  in  answer,  437. 
essential 

defined,   463. 

to  obtain  writ  of  injunction,  526. 
formal,  are  pleadings,  449. 
if  not  controverted,  deemed  admitted,  462. 

in  coinplaint,  deemed  true  unless  controverted  by  answer,  462. 
in  particular  actions.     See  the  particular  title, 
in  pleading  against  joint  debtors,   993. 
material 

defined,   463. 

evidence  confined  to,  1868. 

only  need  to  be  proved,   1867. 

what  are,  463. 

when  evidence  to  correspond  with,   1868. 
must  be  supported  by  verification,  527. 
negative,  when  must  be  proved,  1869. 
of  complaint,  how  denied,   437. 
redundant,   to  be  stricken   out,   453. 
to  be  construed  liberally,   452. 
variance,  469-471. 

what  must  be  proved,  material  only,   1867. 
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ALLEGATIONS    (continued). 
^vlien  deemed 

admitted,  462. 
controverted.  462. 
when  not  deemed  at  variance,  471. 
ALLOWANCE.     See  tits.  Divorce;  KntateN  of  Decedeiit. 

barred  when  not  presented  for,  claims  on.   1493. 
claims  against  estate  of  decedent,   1490-1514. 
disputed,  reference  to  arbitrators,  1507. 
family,  of  decedent,  from  his  estate,  1464-1470. 
for  family.     See  tit.  Support  of  Family. 

as  to,  1464.  1468. 
how  and  by  whom  made,   1496. 
how  to  be  paid,  1467. 

Indorsed  on  and  di.'^position  of  claim.  1497. 
is  barred  when  not  presented  for,  1493. 
must  be  refused  when  barred;  r499. 
not  permitted   unless  claina   is  sworn   to,    1494. 
of  claim 

of  executor  or  administrator,  how  made,   1510. 

of  probate  judge   presented  for,    1496. 

of    COHts 

discretionary  with   court,   1025. 
in  civil  aotlonH 

to  defendant,  of  course,  1024. 
to  plaintiff,  of   course,   1022. 
refused,  suit  to  be  brought,   1498. 

suit,  when  refused,  and  exception  of  mortgage,  1500. 
time  within  which  to  be  presented  for.   1491. 
ALTERATION 

in   writing,  must  be  accounted  for  by  party  producing  it.   1982. 
of  wills.     See  tit.  Will«. 
ALTERNATIVE  METHOD   OF  APPE.4L 

as  to  generally.  941a. 
ALTERN.\TIVE  JLDG.MENT.      See   tit.   JiulKmeiil. 
ALTEKX.\TIVE  WRIT.     See   tit.    MandamiiN. 
AMBIGl'ITV 
demurrer  for 
in  answer,  444. 
in  complaint,   430. 
in  answer,  ground  for  demurrer,   444. 
in  complaint,  ground  for  demurrer,  43(i. 
parol    evidence    to   explain    in    writing,    lS.">t!. 
AMENDED   COMPLAINT.     See   tits.    Amendment:   Coiiiplalnl. 
AMENI>i<:D  I'LE.\DING.    See  tits.  AuMwer;  Complaint;  IMcndlnicN. 
AMENDMENT 
nuM^ver 
as  to,  472. 
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AMENDMENT 

answer    (continued). 

before,  effect  of,  472. 
bill  of  exceptions,  650. 

complaint,  of,  see  "of  complaint,"  this  title, 
conclusions  of  law,  of,  663. 
demurrer 

after,  of  course,  472. 

before,  effect  of,  472. 
error  and  defects  to  be  disregarded,  475. 
fictitious  name,  where  real  name  discovered,  474. 
filing'  and  serving,   432,   472. 
generally,  473. 

in  election  contest.     See  tit.  Contesting  Election, 
in  justices'  court 

adjournment  and  costs  on,   859. 

as  to,  generally,  859. 

pleadings  in,   859. 
mistake  in  any  respect,  473. 
of  complaint 

as  to  proceedings  to  be  had  on,  432. 

defendant  must  answer,  432. 

failure  to  answer,  default,  432. 

filing  and  serving  amendments,   432,    472. 

in  forcible  entry 
and  detainer,  1173. 
to  conform  to  proofs,  1173. 

may  be  filed  by  itself,  433. 
of  course,  without  costs,   472. 
of  findings.     See  tit.  Findings, 
of  pleading 

in  general,   473. 

on  demurrer  in  justices'  court,  858. 

time  for,  476. 

to  bring  in  necessary  parties,  389. 

when  variance,  469,  470. 
of  process 

as  to  generally,  128. 

power  of  court,  128. 
of  statement,  659,  661. 

for,   469. 
order  allowing  or  refusing  deemed   excepted  to,    647. 
party,  by  striking  out  name  of,  473. 
power  of,  generally,  128. 
service  of,  432. 
supplemental   pleadings,   464. 
statement,  amendments  to,  659,  661. 
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AMENDMENT    (continued). 

striking  out  name  of  party,  by,  473. 

supplemental  pleadings,  of,  464. 

terms   may   lie   impused  on  allowing-,   473. 

to  findings.     See  tit.  Findings. 

to  jiloadinn;.**  or  iiroceedingM. 
generally,  473. 

variance,  in  cases  of,  469,   470. 
AMENDMENTS  TO  CODE.     See  tit.   Code. 

how  made,   19. 
AMICABLE  ACTIONS 

submission   of  controversy,    1138-1140. 
ANCHORAGE 

vessels  liable  for,  813. 
ANCIENT  FACTS 

evidence  of  common   reputation,  as  to,  1870. 
ANCILLARY  ADMINISTRATOR.     See  tit.  Executor  and   Admin- 
istrator. 
ANIMAL 

acts  done  in  preventing  cruelty  to,  lien  for,  1208. 

disposition   of  proceeds  on   enforcing  lien,   1208. 
ANOTHER  ACTION  PENDING 

ground  for  demurrer,  430. 
ANSWER 

abatement,  plea  in,   430. 

absence  of,  what  relief  granted  plaintiff,  580. 

account 

demanding  items  of,  454. 

items  of,  need  not  be  set  out,  454. 

allegations  In.     See  tit.  Allegations. 
what  are  material,  463. 

amendment  of,  472,  473. 

amended  complaint 

failure  to  answer,  default,   472. 
time  for  answer  to,  472. 

amended  pleading,  to,  472. 

amendment  of,  as  to,  472. 

appearance,  answer  is,  1014. 

as  to  contents  of,  437. 

as  to  part,  and  demurrer  as  to  part,  441. 

assignment  of  choses  in  action,   etc.,   368. 

attorney,  of,  to  accusation,  296. 

by    insurance    company,     claiming    exemption     from     liability, 
specific  pt-ril  specifying  proximate  cause  of  loss,  437a. 

city,  to  potition  to  adjust  debts,  etc.,  of,  who  may  make,  1822d. 

complaint,  amended,  to,  432. 

conditions  precedent,  pleading,  457. 
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ANSWER    (continued), 
construction  of,   452. 
contents,  what,  437. 
counterclaim  in.     See  tit.  Coiin<erolaiin. 

as  to,  generally,  438-440. 

may  contain  several,   441. 

when  omission  to  set  up  waives,   439. 
cross-complaint,    to,    442. 

cross-demands,  compensate  each   other,   440. 
damages,  denial  of,  437. 

default,  for  failure  of,  when  entered,   585. 
default  of,  judgment  for,  585. 
defective  heading  to,  1046. 
defen.ses 

may  contain  several,  441. 

must  be  stated   separately,   441. 

not  raised  by,  waived,  434,  439. 
demur  to  part,  and  reply  to  part,   441. 
demurrer 

and  answer  at  same   time,   431. 

at  same  time  with  answer,   431. 

effect   on,    472. 

matters  not  appearing  on  face  of  complaint,  433. 

overruled,  allowing  answer,    472. 

overruling 

effect    of,    472. 

time   to  answer,   476. 

to   answer,    442-444. 

to  part   and   reply  to   part,  441. 
denial,   allegation    not    denied,   admitted,    462. 
disclaimer,   739. 
error   and   defects   in,   475. 
esobeated   estate 

answer  to  information,  1271. 

attorney-general's  answer   to   claim   for,    1272. 
estoppel,   1908,   1962. 

essentials  of  in  ejectment.     See  tit.  Ejectment. 
exhibits.      See  tit.   Exhibits. 
extension  of  time  for.     See  tit.  Extension  of  Time. 

filing,  473,  1052. 
filed,  must  be,  465. 
founded    on    written    instrument    set    out,    execution    admitted, 

when,   448. 
general  denial 

puts   in   issue,   what,    437. 
when   suflficient,   437. 
generally,   437. 
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ANSWER    (continued). 

KeniiiueneN.s  <>f  in.striiiiioiitn 

liow    controverted,    44K. 

wlien  admitted,   447. 

when  not  admitted,   449. 
husband  and  wife,  370,  371. 
in  cases  of  libel  and  slander,   460. 

in  claim  and  delivery.     See  tit.  C'lniin  and  IJellvery, 
in    mandamus,    1091. 

information   or  belief,  if  defendant   li.is   no,    4:'.T. 
Injunction  after,    528. 
intervention,  to  complaint  on,  387. 
Improvements,   setting  up   value   of,   741. 
irrelevant,  may  be  stricken  out,  453. 

joint  debtors,  answer  in  proceedings  after  judgment,   992. 
judgment,  pleading,  456. 
justices'  court,  in,  852,  855,  857,  860. 
libel,  in  action  for,  461. 

amendment  by  pleading,  473. 

pleading,   458. 
lost,  how  supplied,   1045. 

mandate,  to  petition  for  writ   of,   1089,   1095. 
material   alleg:atlonM 

in  complaint. 

deemed  admitted,    when,    462. 
deemed   controverted,   w'hen,    462. 

what  are,  463. 
matters,   the   subject   of   not   appearing    on    face   of   complaint, 

may  be  taken   by,  433. 
may  contain  several  counts  of  defense,  4  41. 
mortgage,    726. 
municipality  or  city,  to   petition   to  adjust    debts   of,    who   may 

make,  1822d. 
must  be  verified  where  written   instrument  contained   in   I'om- 
plaint,  447. 
new,  matter  in,  deemed  controverted.   462. 
as   to,    437. 
objection 

not  appearing  in  complaint,  may  be  taken   l)y,  433. 

to  complaint,   waived,   when,  434. 
of  defendants  in  partition,  what  to  contain,  758. 
partition   of  real   estate,   in,  758. 
plon    in   abatement,   430. 
pleadiug 

as  a,   422. 

generally.    4  25. 
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ANSWER    (continued). 
police  court 

in,  oral  or  written,   931. 

when  may  be  made,   930. 
probate  In   contest  on,   1312. 
redundant  matter  in,  striking  out,  453. 
separately  stated,  defenses  must  be,   441. 
served,  must  be,  465. 

setting  up  counterclaim  in.     See  tit.  Counterclaim. 
several  defenses,  may  contain,  441. 
shall  contain   what,  437. 
sham  answer.     See  tit.  Sham  An.swer. 

may   be   stricken   out,    453. 

striking  out,  453. 
signature  to,  446. 
slander,  in  action  for,   460. 
specific   denial,   when   necessary,    437. 
statute,  private,  pleading,  459. 
striking   out,   453. 
supplemental,   464. 
time  for  filing 

as  to,   407. 

extending,  473,   1054. 
to  petition   to  adjust  debts,   etc.,   of  city  or  municipality,   who 

may  make,  1822d. 
unverified  complaint,  also  unverified,  general  denial,  437. 
variance,   amendment,    469,    470. 
verification,  446. 
verified  complaint 

failure  to  verify  answer  to,  effect,   446. 

specific  denial,   437. 
waiver   of 

summons   by,    406. 

objections    not    taken    by,    434. 
what  to   contain,   437. 
written  instrument.     See  tit.  Pleadings.  • 

setting  out  in,   448,  449. 

where  complaint  sets  forth,  447. 
APPEALS  IN  CIVIL,  ACTIONS.     See  tit.  New  Trials. 
alternative  method  of,  941a. 
action   is   deemed  pending  during,   1049. 
administrator 

appeals   by,   965. 

appointment  reversed,   effect,   966. 
aggrieved  party,  may  take,  938. 
alternative  method  of,  941a. 
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APPEALS   IN   CIVIL  ACTIONS    (oontirni..,!  ). 
appellant 

definition   of,   398. 

who    is,   398. 

who  may  be,  938. 
appointment  of 

administrator  or  guardian,  reversal,  96G. 

executor,   reversal,  effect,   966. 
arbitration,   appeal    from    decision    on    motion    to    set   aside    or 

modify   award,    1290. 
attacbment 

effect  on,  946. 

undertaking-  to   continue,    946. 
by  executor,  security  may  be  limited,  946. 

certificate  of  clerk,  as  to  correctness  of  transcript,  etc.,  953. 
certification  of  copies  of  undertaking-,  how  made,  953. 
clerk  to  transmit  proposed  record  on,  953r. 
conclusions  of  law  on.     See  tit.  CoueIii.*tionN  of  liaw. 
controversy  without  action,   from  judgment  on,    114(1. 
corporation,   voluntary  dissolution    of,   1232. 
costs  of,  discretionary  with  court  in   what  cases,   1026. 
costs  on,   1027. 

discretionary  with   court  in   what  cases,   1026. 

how  claimed  and  recovered,  1034. 

probate  appeals,  discretion  as  to,   1720. 

review,  other  than  by  appeal,.  1035. 
decision,   paramount,    53. 
depo.sit 

in  lieu  of  undertaking,  926,  910,  941,  94S,  949. 

waiver  of,   948. 
diNmlMHal  of 

effect  of,   955. 

for  not  furnisliing  papers,   954. 

insufficient  undertaking,  954. 
new  undertaking,   954. 

sureties  becoming  insufficient,  954. 

when    will   be   dismissed,  and   when    nul,   ;i.'i4. 
diHniiNsed,  ivlien   and  ivlien  not 

As   to   generally,   954. 

effect   of,   955. 
effect   of 

as  to  generally,  941c. 

and  the  giving  of  security,   946. 

in  judgment  in  forcible  etitry  and  del.iinor,    1176. 

on   proceedings   below,   946. 
eminent  domain,  effect  on  impruvvinent  undtr,  1257. 
evidence,  decision  dr  verdict  not  supported  by,  939. 
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APPEALS  IN  CIVIL  ACTIONS    (continued). 

exceptions  in  court  below,  necessity  for,  646,  956. 

exceptions  to  sureties  on,   978a. 

execution,   property   levied  on   under,   released  by,   946. 

executor 

appeals  by,  965. 

appointment  reversed,  effect,  966. 
facts    admitted    by    pleadings,    findings    unnecessary.      Sec    tit. 

Findings. ' 
filing   of,   2011. 

findings   may   be   waived,    how,    634. 
findings  on.      See  tit.  Fiudin;;!*. 
forcible  entry 

effect   of   as   stay,    1176. 

how  taken,   1179. 

provisions  relating  to  appeals  relate  to,  1178. 
from  judgment 

directing  the  execution  of  a  conveyance,  etc.,  944. 

for  delivery  of  documents,  943. 
from   money   judgment,    undertaking    on.      See    "undertaking,'' 

this  title. 
from    order 

of  court  fixing  compensation  of  executor,  etc.,   1616. 

on  report  of  appraisers  on  homestead,   1477. 
generally 

as  to,   936-959. 

to  superior  courts,   974-980. 

to   the   supreme   court,    963-966. 
guardian's   appeal,    965. 

gviardianship,  appointment  reversed,  effect,   966. 
hearing 

contested  election   cases,  preference  given   to,   57. 

errors   not 

affecting   substantial    rights    disregarded,    475. 
presumed  prejudicial,   475. 

orders  reviewable  on  appeal  from  judgment,   956. 

probate  proceedings,  preference  given  to,  57. 
how  taken,  see  "deposit,"  "notice,"  "undertaking,"  tliis  title, 
in  actions  on  mechanics'  liens,  1197. 

in  application  for  voluntary  dissolution  of  corporation,   1229. 
in  attachment.     See  tit.  Attaclmient. 
in  election  contests.     See  tit.  Contesting  Elections. 

as   to,   57. 
in  eminent  doinain.     See  tit.  Fminent  Domain, 

effect  in  possession  and  improvement,   1257. 
in  forcible  entry  and  detainer 

effect   of  as   stay,   1176. 
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APPEALS  IN  CIVIL  ACTIONS 

in    fureible   entry   iind    detainer    (continued). 

liow   takon,    1179. 

provisions    relating    to,    117S. 
in  general,   936-959. 

In  mandamus,  as  to  generally,   1109,   1 1  lo. 
in    probate   proceedings,   57. 

in   proceeding.s  rchiUng   to   giiardian.s.      Sec   tits.   Oiiiirdian  and 
\N'ur4l;   Giiardian.x   of   MiuorM;   GiiardiaiiN   <>f   In.saiit'  and 
Inoonipetent    l>erN«»n.s. 
.indK^nient 

afflrmancc   on,  53. 

agreed  case  on,  from,   1139. 

and  orders  may  be  reviewed  on,  93C. 

court  may  take  what  action,   956. 

decision  to  be  in  writing,  53. 

effect  of,  generally,   1908. 

for  delivery  of  documents  or  personalty,  stay  of,  what  ncci'S- 
sary,   943. 

interlocutory  orders  reviewal)le  on  appeal   from.   0.">(>. 

modifying   on,   957. 

new  trial,  passing  on  question  of  law  involved,  53. 

on  appeal,  certificate  of  attachment  or  entry  of,  958. 

on   remittitur,  958. 

reversal   on,  957. 

review   of,  on,    936,    937. 

reviewable  as   code   prescribes,   936. 

when   becomes   final,    45. 
jurisdiction  of  superior  courts  on.  77. 
jurisdiction    of    supreme    court,    .'i:^.    961'. 
marriage,  .suggestion   of,   385. 
mode    of   talcing 

as   to    generally,    440. 

from   judgment,    remedial    powers   of   court    on,    53. 
names  of  parties  on,  938. 
notice  of 

as  to  generally,  940. 

appellant  must  furnish  cop.\-,  950. 

filing  and   serving,   940. 

made  out  of  court  without  notice,  may  be  reviewed,  on,  937. 

reviewable  as  code  prescribes,   936. 
parties,  how  designated.   938. 
party,   death    of.      See   tit.   Dentli. 
power  of  supreme  court  on,  53,   957. 
Itreparalion  of  paiierM  on 

as  to  generally,  953a. 

court  reporter  to  transcribe  report  of  trial,  953a. 
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APPEALS  IN  CIVIL,  ACTIONS 

preparation  of  papers  on   (continued), 
notice  to  county  clerk,  953a. 

transcript  to  be  presented  to  judge  for  approval,  953a. 
undertaking'  to  pay  cost  of,  953b. 

what  papers  maye  be  incorporated  in  transcript,  953a. 
what  respondent  may  require,  953a. 
probate 

court,  from,  964. 

orders    and    decrees,    provisions    relating    to    appeals    apply, 

1714. 
proceedings,   appeals   in.      See   tit.   Wills. 
proceeding  after  determination   of   issue  of  law,   G3G. 
proceedings   for   removal   or  suspension,    2S9. 
questions,    bo^v    presented    for    revievv 
affidavit,  part  of  record   on,   661. 
bill    of   exceptions 

appellant  must  furnish,   950. 

used  on  motion  for  new  trial  inay  be  used   on,   950. 
certificate  of  clerk  as  to  correctness  of  transcript,  953. 
certification   of  undertakings  and  copies,   953. 
copies,   how   certified,    953. 

corporation,    judgment-roll    on    appeal    from    judgment    dis- 
solving,   1233. 
findings   of  referee,   how   reviewed,   645. 
judgiuent-roll 

appellant  must  furnish,   950. 
what   constitutes,    670,   1233. 
papers 

dismissal   for  failure   to   furnish,   954. 
to   be   used  on  appeal   from 
judgment,    950. 

judgment  rendered  on  appeal,    951. 

orders,  except  order  granting  or  refusing  new  trials,  951. 
order  granting  or  refusing  new  trial,  952. 
record  on,  what  constitutes,  661. 

statement    settled   after    motion    for    new    trial    may    l)e 
used  on,  950. 
record  on.      See  tit.  Record  on  Appeal. 
from    judgment,    950. 

on   appeal,   954. 
from   order  granting  or  refusing  new   trial,    952. 
from    order    other    than    order    granting    or    refusing    new 

trial,  952. 
subsequent   statement,    661. 

presentation    and    service    of,    661. 
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APPEALS  IN  CIVIL  ACTIONS   (continued). 
rehearing:  un«I  hearing:  in  bnnk 

ordering  case  to   l)e   lieard   in   bank,   45. 

rehearing,    45. 
release   of   property   from    levy   by,   946. 
remedial   powers   of  appellat(^   court   on,    53. 
remittitur 

generally,    958. 

judgment    to    be    remitted    to     court     from     which     apiti-al 
taken,    53. 

remittiturs    in    transferred   cases,    50. 
reHpondent 

definitions    of,    938. 

wliat  may  require  on  appeal,  953a. 

who  is,  938. 
reversal 

new  action,  within  what  time  may  be  brouglit,  355. 

not  decreed,  except  for  substantial  errors,  475. 

of   judgment,    remedial    powers   of   court   on,    53,    957. 

of  judgment,  restitution   of  rights,   957. 

of  order  appointing  guardian,  validity  of  acts,   96C. 

restitution  where  property  sold  under  execution,  957. 
review 

of   finding  as   to   claims  of  mariners,   826. 

Seamen,  of  findings  as  to  claims  of,  826. 

what  may  he,  on  appeal   from  judgment,   956. 

what   subject   to,   956. 
rules   of,    1109,   1110. 

security  on  may  be  limited  in  case  of  an  executor,  etc.,  946. 
stay  of  proceedings  in  court  lielow,  (•xcoi>tions,  949. 
stay   of  proceedings   on,    940. 
Huperior   court 

appeal  to  from  justices'  court,  965. 

bond,   justification    of  sureties   on,   92. 

cause   to   be  tried  anew,   980. 

code  provisions  not  applying  to  appciils,  959. 

costs,    980. 

damages,  where  taken  for  delay,  980. 

deposit   in   lieu   of  undertaking,   978. 

dismissal,    980. 

docket  of  justice  of  peace  must  contain   notice  of,  911. 

docket    of   justice    of    peace    to    contain    receipt    of    li.ind    im 
appeal,   911. 

fine  for  not  transmitting  papers,   977. 

from,   generally,   963. 

how  taken,  940,   974. 

judgment,  effect  and  enforcement  of,   980. 
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APPEALS  IN  CIVIL  ACTIONS 
Miiiierior  court    (continued). 

notice   filed   with   justices'   clerk,    93. 

notice   of,   filing  and   serving,   974. 

notice,   what   to   state,    974. 

on  questions  of  law  and  fact,  no  statement,  976. 

on   questions   of   law,  statement,   975. 

papers  to  be  filed  with  justices'  clerk,  93. 

powers   of   such    court,    980. 

proceedings  therein,   980. 

provisions  of  code  applicable,  980. 

questions   of 

fact,   action   tried  anew,   976. 

fact,  no  statement  necessary,   976. 

law,  hearing,  what  may   be  referred   to   on,  975. 

lavi',   stateuieut 

amendments    to,    975. 
contents    of,    975. 
time   to   file,    975. 
statement   and   amendments,    settlement   of,   92,    975. 
stay   of    proeeedings 
officers'   fees,   979. 
on   filing  undertaking,   979. 
sureties,   exception   to,  and  justification    of,    978. 
time   for  appeal,    939,    974. 
transmission   of   papers 
as   to,   977. 
compelling,    977. 
undertaking 

deposit    in    lieu    of,    926. 
on,    954. 

requisites    of,    978. 
unnecessary  delay  in  bringing  cause  to  trial,   980. 
what   papers    to   be    transmitted,    977. 
who  may  take,  974. 
supreme   court 

appeals    by    executors,    administrators,    and    guardians,    965, 

966. 
to,   generally,   963. 

to,   from   cases  from  justices'   court,   964. 
supreme   court's   power    on,    53. 
sureties    on,    subrogation    on    paying    money    judgment    after 

appeal,   1059. 
to   superior  court 

on   questions   of  fact,    or   law   and   fact,    976. 
by   executors  and  administrators,   965. 

effect    of   reversal    of    order   appointing.      See    tit.    Executors 
and   Administrators. 
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APPEALS   IN  CIVIL  ACTIONS 
to  Niiperlor  court    (continued), 
from 

judgment   of  justices   of  the   peace.   974. 
non-appealable  orders.     See  tit.   Non-nppciiliilil*'   Ordcr.s. 
police    court,    974. 
in  what  cases  appeals  from  ju.sticcs'  courts,  904. 
may    be    taken,    when,    963. 
from   flnni   jiKleriiieiit 

entered    in    action,   963. 
fr«tiii  ju(I(:rni('nt  or  orilor 

dissolving'    or    refusing    tn    dissolve    an    attachirient.     Si-e 

tit.    Attnoliinent. 
granting  or  refusing,  etc.,  letters  testamentary,  963. 
granting   or   refusing   new    trial,    963, 
from   special    proceedings,   963. 
poorer  of  Niiporior  court   on  nppcnl 

for   failure    to   prosecute   an   appeal,    980. 
for  unnecessary  delay   in   bringing  to  a   hearing,   980. 
judgment   rendered   in   superior  court  on   appeal,   980. 
stay  of  proceedings  on   filing  undertaking,  979. 
transmission  of  papers  to  appellate  court,  977. 
undertaking   on   appeal 
as  to  generally,  978. 
adverse    party    may    accept    sufficiency    of    sureties    within 

what   time,   978. 
deposit    of    the    amount    of    the    judgment,    including    all 

costs,    appealed    from,    978. 
if  a  stay  of  proceedings  be  claimed,  978. 
when   the  action   is  for  the   recovery  of  money,   978. 
when    the    action    is    for    the    recovery    of,    or    to    enforce 
foreclosure  and  lien  on  specific  personal  property,  978. 
when    the    judgment    appealed    from    directs    delivery    <>f 
possession   of  real   property,  978. 
time  of  filing.  978a. 
to   the   supreme  court,   963-966. 
trnnMcript    on 

as  to  and   i)r<'i);i ration   of,   953a. 
clerk's    cert  iliiate,   etc,    9,")3. 

minute.s  of  clei-k   on   trial   are  no  part  of.   661,  9r)2. 
tniMtee'N    nccoiint 

after  distribution,  appeal   from,   how   taken,    17til. 
decree  settling  conclusive   on   afllrmance.   1701. 
undertaking  on.      See  tit.   I'n«l«T(iikiiiK'  on    \|iim-iiI. 
administrator    appellant,    96."). 
as   to.   940-950. 

attachment,  on  appeal   from,  946. 
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APPEALS  IN  CIVIL,  ACTIONS 
undertaking   on    (continued), 
concerning   real   property,    945. 
copies  of,  how  certified,   953. 
deposit  in   lieu   of,   940,   941,   949. 
dispensing   with,    when   appellant    is    executor,    trustee,    etc., 

946. 
documents,    delivery    of,    judgment    for,    943. 
execution  of 

conveyance,  judgment   directing,   944. 
exception   to  sureties,   948. 
executor 

appellant,    946. 

official   bond  sufficient,    965. 
final   bond  of  guardian   sufficient,   965. 
from  judgment  for  delivery  of  document,   943. 
how   certified,    953. 
in   cases   not   specified,   949. 
in  ejectment.     See  tit.  Ejectment, 
insufficient 

dismissal,    954. 

new   bond,    954. 
justification  of  sureties   on,   948. 
may  be  in  one  instrument  or  several,   947. 
may  be  limited  in  case  of  an  executor,  946. 
money   judgment,   942. 
must  be  in   writing,  etc.,   94L 
necessary   unless    waived,    940. 
on  appeal   from  money  judgment,   942. 

real  property,  sale  of  possession,  judgment  directing,  945. 
requisites   of,   941. 

several    documents    may    be    in,    947. 
sureties   on 

judgment  payable  in  specified  kind   of  money,   Avhen,    942. 

paying  money  judgment  after  appeal,   1059. 

stipulation  for  judgment  against,   942. 

subrogation    of,    1059. 
time  for   filing,   940. 

extension    of,    1054. 
to  pay  cost  of  transcript,  953b. 
to  stay   deficiency  judgment,   945. 
to    stay   judgment 

appointing   receiver,    9  13. 

directing  foreclosure   of  chattel   mortgage,   943. 

for  delivery  of  documents  or  personal  property,  943. 

for  execution  of  instrument,  944. 

for  sale  or  delivery  of  real  property,   945. 
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APPEALS  IN  CIVIL  ACTIONS 
to  Hiay  Jud>?nient   (continued). 
to  Htay  money  jiidierineiit 

affldaT  'ts  of  sureties,  942. 

liability    of   sureties,    942. 

requisites,    942. 
to  stay  order  granting  alias  writ  of  possession,  bond  neces- 
sary,  945. 
trustee  appellant,   946. 
waiver    of,    as    to,    940,    948. 
what  may  be  reviewed  on,  from  judprment,  956. 
what  papers  to  be  used,  on  from  judgment,  950. 
what  papers  to  be  used 

on  aprj^eals  from   orders,   etc.,   951. 

on  appeals  from   order  granting  or  refusing   new   trial,   952, 
what   reviewable   on,   956. 
^vliere   ju(1|;:ineiit    direotn 

appointment   of   receiver,    943. 

delivery  of  documents  or  personalty,  943. 

execution    of   conveyance   or   other    instrument,    9  11. 

issuance  of  alias  writ  of  possession,  1210. 

payment  of  money,  942. 

sale    of   mortgaged   premises,    945. 

sale  of  personal  property  on   foreclosure,  943. 

sale  or  delivery  of  real  property,  945. 
within    what   time   may   be   taken,   939. 
M'ltliin  M'liut   time  miiMt   be  taken 
as   to   generally,    1715. 
attachment,    order   respecting,    939. 
change   of   venue,   order   relating   to,   939. 
evidence,  time  for  appeal  to  review,  939. 
flnni    JutlKnicnt 

as   to,    939. 

orders   after,    939. 
from  an   interlocutory  judgment,  order,  or  decree,  939. 

in    actions   for  partitions   of   real    property,    939. 
from   nn   order 

confirming,   etc.,   i-eport   of   referees   in    partition,    939. 

granting   or   refusing  a   new   trial,   939. 
from   Judgment 

rendered   on   appeal   from   an   inferior  court,   939. 
heirship,  appeal   in   proceedings  to  determine,    1664. 
partition,    order    respecting,    939. 
probate  proceedings,  orders  and  decrees   it\,   1 7 !  5. 
receiver,    order   relating   to.   939. 
within    what   time   may    be   taken,   939. 
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APPEAl-\^  IN  CIVIL  ACTIONS   (continued). 
who  m^ty  appeal  and  in  what   cases 

agreed  case,   from   judgment,   1138. 
any  aggrieved  party  may,   938. 
award 

decision   upon   motion   to   modify,   appealable,    1289. 
judgment    on,    before    motion    to    correct,    not    appealable, 
1289. 
corporation,    from    dissolving    judgment,    1232. 
cases   in   which  may   be  taken,   963. 
distribution,  from  proceedings   in,    1664. 
election  contest,  from,   1125. 
eminent    domain,    in,    1258. 

heirship,  from  judgment  in  proceedings  to   determine,   1664. 
judgment 

in  cause  submitted  without  action,   1139. 
from   which  may  be   taken,   963. 
may   be   taken   in   what  cases,   963. 
mechanics'  lien,  in  cases  involving,  1197. 
new  trial 

from    orders    respecting,    963. 

order   for  made   by   court   without   application    of   parlies, 
662. 
orders  from  which  may  be  taken,   963. 
receiver,  from  appointment  of,   963. 
trustee's  account  after   distribution,   from,   1701. 
special  administrator,  none  from   appointment   of,    1413. 
who  may   appeal,    938. 
APPEAL.   BOND.      See    tit.     Appeal    in   Civil    Action.s    (Undertak- 
ing). 
APPEARANCE 

accusation  against  attorney,  to,  293. 

answer   is,    1014. 

attorney 

for   absent   or   minor   heirs,    1718. 
on  accusation  for  removal,  293. 
bail  for,  on  arresffor  contempt,  1213. 
consent  cures   defective   service,   406,   416. 
defendant 
by,  1014. 

of,   equivalent   to   personal   service,    416. 
demurrer   is,   1014. 

effect  of,  where  summons  not  issued   or  served,   406,  581. 
escheat,    who    may    appear,    1271. 
eminent  domain,  who  may  appear,   1246. 
findings  waived  by  non-appearance  at  trial,  634. 
filing  answer  is,   1014. 
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APPEARANCE   (continued), 
generally,  1014. 
guardian,  by,   1722. 
husband  a^d  wife,  by,  370,  371. 
in   forcible  entry  and  detainer,  1168. 
in   justices'   court,  time  for,   845. 
in  proceedings  for  disbarment,  293. 
joint    contract,    appearance    where    one    defi'nd.Tnt    appears    or 

is    served,    406. 
jury   waived  by   non-appearance  at  trial,   631. 
justices'  court,  trial  in,  when  party  fails  to  appi-:ir,   884. 
notice 

after,  1014. 

written,  is,  1014. 
proceedings  to  compel  In  supplementary  proceedings,  71."i. 
summons,  time  for,  to  be  inserted  in,  407. 
time    for,    407. 
trial 

failure  to  appear  waives  findings,   634. 

failure  to  appear  waives  jury,  631. 
trial    of  actions  on   failure  to,   581. 

to  be  made  at  place  where  court  appointed  to  be  hold,  143. 
vessels  actions  against,  who  may  appear  and  defend,   821. 
voluntary,  gives  court  jurisdiction,  416. 
waiver 

of  findings   by  failure  to  appear,   634. 

of  jury  trial  by  failure  to  make,   631. 

of  service,  406,  416. 

of  summons,   406,  416,   581. 
what  constitutes,   1014. 
APPELLANT 
who  is,  938. 
APPEI.I.ATK   JlUlSnH   I'lOX 
of  superior  court,   77. 
of  suprc-nie  court,   52. 
APPLICATIONS 

repeated,  for   same  order,   pr(jliibittd,    182,   183. 
APPORTIONMENT 

of  business  of  superior  court  at  extra  session,  67b. 
of  counsel   fees  and  expenses   in   partition,   798. 
APPRAISEMENT.      See    tits.    A|i|>riiiM(>rN;    l'.«tiite.s    of    ni-f«>«Ien«Mi 
Inventory,  ,\i»iirnl«c'ni»'n<,  luul  PoMsrNHioii  of  IOnUiIo. 
appointment  of  api)raisers  at  clianihers,   166. 
estates  of  deceased   persons,   166,   1445,   1476. 
■liomestead,  of,  appeal  from  rey)()rt,  963,   1477. 
^of  ward's  estate,    1773. 
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APPRAISERS 
appointment 

at   cliambers,   166. 

by   superior   court,    1444.  j 

of  ward's  estate,  1773. 
duty  of 

as   to   generally,    1445. 

as  to   homestead,   1476. 
inventory  to  be  signed  by,   1449. 
of    after-discovered    property,    1451. 
report   o£ 

how  confirmed,   1477 

on   homestead,   1478. 
to   be   sworn,   1445. 

who  are,  and  by  whom  appointed,  1444. 
ARBITRATION 

adjournments,   1284. 

all  arbitrators  must  meet  and  act,  lO.'i.S,   1285. 

appeal  from,  as  to  generally,   1289. 

arbitrators 

majority  may  determine  question,    1285. 

must   be   sworn,    1285. 

po^rers  o£ 

to  appoint  time  and  place  of  hearing,  1284. 
to   take   evidence,   1284. 

quorum   of,   1053. 
award,   1286. 

as  to  generally,   1286. 

compelling  arbitrators   to   make,    1283. 

correcting,   1288. 

decision,   on   motion,   subject   to   appeal,    1289. 

delivery   of,    1286. 

enforcement  of,  1283. 

filing  and  entry  of,   1286. 

has  effect  of  judgment,   when,   1286. 

inodification  and   correction   of,   on   motion   for,    1288. 

may  be  vacated  in  certain  cases,  1287. 

power   to    make,    1284. 

presumption  that  all  matters  submitted  passed  on,   1963. 

signing   of,    1286. 

to  be  in  writing,   1286. 

vacating,   1287. 

when  judgment  to  be  entered  on,   1286. 
boundaries,   of,  1281. 

court   may,    on   motion,  modify   award,    1288. 
damages  on  revocation  of  submission,  1290. 
decision  on  motion  is  subject  to  appeal,   1289. 
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ARBITRATION    (continued), 
generally.   1281-1290. 
hearing-,   1285. 

judgment  on  award,  to  be  entered,  when,   1286. 
majority  of  arbitrators  may  determine  (lucstion,  1285. 
modifying  award  on  motion,  1288. 
modification,  grounds  for,  1288. 
number  of  arbitrators  to  determine,  1285. 
oaths 

of  arbitrators,   1284. 
power  to  administer,   1285. 
partition,   1281. 
powers   of  arbitrators,    1284. 
quorum   of  arbitrators,   1053. 

real  property,  title  cannot  be  submitted  to,  1281. 
revueatlon  of 
as  to,    1283. 

action  may  be  brouglit,  what  to  be  recovered,   1290. 
damages   on,   1290. 
grounds  for,   1287. 
to  be  in  writing,  1282. 
writing,  must  be  in,  1282. 
superior  court,  jurisdiction  in,  1283. 

three  arbitrators  must  meet,  but  two  may  act,   1053.   1285. 
title  to  real   property  may  not  be  submitted  to,   1281. 
what  may  be  .suljinitted  to  and  when,   1281. 
when  cause  may   be  submitted  to,   1281. 
revocation  of  MubnilMMiou 
as  to,   generally,   1283. 
action   to   recover,   1290. 
damages  on,  1290. 
setting  aside,  1287. 
subjects   of,    1281. 
subniiNNion   to 

entry   of,   as   order  of  court,    1283. 
filing  with  clerk  and  entry  of,  1283. 
making   order  of   court,   1283. 

may  be  entered  as  an  order  <jf  the  court,   1283. 
must   be    in    writing,    1283. 
ARGUMENT 

case  may  be  brought  before  court  for,  when,  66.'). 
order  of  counsels',   604. 
reserving  case   for,   664,   665. 
AHItKST.     See  tit.  Ball. 
administrator,  of,   1449. 
HflidavitM  for  urroMt 
/'   as  to  generally,  481,  862. 
'      to  be  delivered  to  sheriff,  and  copy   to  defendant,   484. 
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ARREST   (continued). 

arrested    party,    application    by,    in    justices'    court,    for    post- 
ponement  of   trial,    876. 
cases  in  which  defendant  may  be  arrested,   479. 
In  action 

charging  defendant  with  fraud,  479. 
for  fine  or  penalty,  479. 
to  recover 

money  or  damages,  479. 
possession  of  personal  property,   479. 
where    defendant    has    removed    or    disposed    of    his    prop- 
erty, 479. 
in  ne  exeat,  see  tit.  Ne  Bxeat. 
in  partnership  actions.     See  tit.  Partnership. 
transfer  of  property.     See  tit.  Transfer  of  Property. 
causes  for  arrest,   479. 
code  prescribes  only  mode   of,   478. 
constitutional  provision  as  to,   478. 
contempt  in.     See  tit.  Contempt. 

as  to  generally,   1213. 
death  of  defendant  exonerates  bail,  491. 
defendant,  when  subject  to,  479. 
deposit  in  lieu  of  bail.     See  tit.  Bail. 
discharge  from.     See  tit.  Bail. 

of  person  committed  on  civil  process.     See  tit.  Pri.soner. 

as  to,   generally,   1143-1154. 
on  bail  or  deposit.      See  tits.  Bail;  Deposit. 
as  to,  generally,  486,  1154. 
entry   of  judgment  in   justice's   court  when    defendant   subject 

to,   893. 
escape.     See  tit.  E.scape. 
as  to,  503. 

sheriff  inay  discharge  himself  by  giving  bail,   501. 
execution,  on,   682. 

exemption  from  arrest  of  witness.     See  "■witness,"  tills  title, 
exoneration   of  bail.     See  tit.   Bail. 
for  embezzlement,  479. 
for  fraud,  479. 
forcible  entry,  in,  1168. 
generally,  478-509. 
grounds  for,  479. 
how  bail  given.  See  tit.  Bail. 
how  made,   485. 
In  action 

for  embezzlement,  479. 
for  fine  or  penalty,  479. 
for  fraud,   479. 

of  forcible  entry  and  detainer,  when,   1168. 
1574 


INDEX. 
[References  are  to  sections.] 

ARREST    (continued). 

in  justices'  court.     See  tit.  Justicen'  Conrts. 
affidavit  for  and  order  for  arrest,  862. 

defendant  arrested  must  be  taken   before  tlie  justice  Imme- 
diately,   863. 
officer  arreatin)? 

must  detain   the  defendant,  865. 
must  give  notice  to  plaintiff  of  arrest,   864. 
order  of  arrest  and  arrest  of  defendant,  861. 
justices'  court.   In,   861,   863. 
limitation  of  power  to  arrest,  478. 
malicious,  joinder  of  actions,  427. 
mandamus,  disobedience  of,   1097. 
manner  of,  prescribed  by  code,  478. 
motion 

to  reduce  bail,  affidavits  on,  503. 
to  vacate  order  of  arrecit 
affidavits   on,   503. 
as  to  generally,  503. 
when   granted,   503. 
ne  exeat,   479. 
of   administrator,   1449. 

of  debtor  in  supplementary  proceedings,  715. 
of  judgment  debtor,  682,  684. 
of  usurper  of  office,  when,  804. 
order  of 

what  to  contain,  481. 

copy  to  defendant,   484. 
as  to  generally,  480-487. 
affidavit  to  obtain,  481. 

and  affidavit  to  be  delivered  to  sheriff  and   copy   to  defend- 
ant, 484. 
bj'  whom  made,  480. 
execution  of,  486. 
filing  affidavit  to  obtain,   492. 
form  of,  483. 
service  of,  484. 

undertaking  of  plaintiff,   to   obtain,   482,   862. 
vacated,  when,   504. 
when  may  be  made,  483. 
when   order  vacated,   504. 
power  to  arrest,  limit  of,  478. 
privilege  of  witness.     Sec  "wHiu'mm,"  tliis   tlth'. 

as  to,  generally,   2067. 
probate,  arrest  for  refusal  to  obey  citHtinii   in.   II611. 
public  adnaini.«trator,  of,  1734. 
/  ,uo    wiirranti).    in,    S04. 
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ARREST    (continued). 

security  by  plaintiff  before  order  of  arrest,  482,  862. 
sheriff 

liable  as  bail,  when,   501. 
judgment  against,  as  bail,   502. 
paying  over  money,  498. 
return,  etc.,  492. 
support  of  prisoner,  plaintiff  must  furnish,   1154. 
surrender  of  defendant  by  bail,  488. 
undertaking  on  arrest,  as  to,  482,  862. 
vacating  arrest,  503. 
Tvhen  defendant 

about  to  leave  state,  479. 

about  to  remove  or  dispose  of  property,  479. 
has  been  guilty  of  fraud,  479. 
has  removed  or  disposed  of  his  property,   479. 
when  personal  property  unjustly  detained.   479. 
when  property  concealed   or  disposed  of,    479. 
witness.     See  tit.  Witness, 
arrest  of 

for  refusal   to  testify,   1993. 
liability  of  officer  for,   2068. 
when  void,    2068. 
liability   of  officer  arresting,   2068. 
protected  from 

court  to  discharge  witness  from,   2070. 

that  he   is  at  the  time   going   to   the  place   of  attendance, 
2070. 
the  affidavit  may  be  taken  by  tlie  officer,  2070. 
to  be  made  void  and  party  making  arrest  liable,   2068. 
to  uialce  affidavit 

that  he  has  been  served  witli  a  subpoena,  2069. 
that  he  has  not  thus  been   served  by   his   own   procure- 
ment,  2069. 
when  attending  or  going  to  or  returning  from  court,  2067. 
when  exonerated  from  arrest,   2067. 
when  entitled  to  release  from,  2070. 
ARTISAIV.      See   tit.    Mechanics'  Lieu. 
ASSAULT  AND  BATTERY 

jurisdiction  of  justices'  court,  115. 
limitation  of  action  for,  340. 
ASSEMBLY 

to  present  impeachments,  37. 
ASSESSMENT.      See   tits.   Corporations;   Void  Assessment. 
action  to  contest,   349. 

costs  of  course  in  action  involving,  1022. 
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ASSESSMENT    (continued). 
of  Htock 

action    to   contest,    349. 
action  to  recover  stock  sold  for,  341. 
of  value  of  property  taken   for  a   pulilio   use,   IJ-l.S. 
stock   sold  for,   341. 
to   contest,    349. 

value  of  property  taken   for  public  use,   1248. 
ASSESSOR.     See  tit.   Deputy  Ahhqhuot. 
ASSIGNMENT 

chose  in  action,  of,  not  to  prejudice  defense,  3G8,  385. 

cross-demand  not  barred  by,  440. • 

does  not  abate  action,   385. 

not  prejudice  right  of  setoff,   368. 

of  negotiable  instrument.     See  tit.  NfK<><i:>l>l«'  liistmnn-iii. 

of  non-negotiable  instrument.     See  tit.  Non-nosotisible  ItiMlrii- 

inent. 
of  thine  In  action 

not  to  prejudice  defendants,  368. 
not  to  prejudice  right  of  set-off,  368. 
redemptioner  to  produce  copy  of,  705. 
set-off,  right  of,  not  to  be  prejudiced  by,   3GS. 
thing  in  action,  of,   368,   385. 

transfer  of  interest  does  not  abate  action,   385. 
ASSIGNMENT  FOR  CREDITORS 

salaries  and  wages  as  preferred  claims,   1L'04. 
ASSISTANCE 

appeal  from  order  directing  alias   writ  of,   bond  on,   1210. 

execution,  682. 

re-ontry 

after  oviftlon 
effect   of,   1210. 
proceedings  on,    1210. 
;/lias  writ  of  possession,  apixal   fmrn   (Hilcr,  stay,    1210. 
writ  of,  to  put  plaintiff  in  eminent  domain  in  possi.-ssion,  125  1. 
ASSOCIATION 

associates  may  be  sued   in   name  of,  388. 
oliange  of  nnnic  of 

application   for,   how  made,    1270. 
hearing  of   application   and    remonstrance,    1278. 
publication   of  petition,   1277. 
remonstrance,    1276. 
return   by  county  clci-k,    127'J. 
savings  and  loan,  dissolution  of.  1234. 
sued,  how,  388. 
A  rTACIIMENT 

accounts,   how  attached,   547. 
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ATTACHMENT    (continued). 
administrator 

against,  to  compel  attendance,   1440. 

or  executor,   against,  1440,   1627. 
affidavit  for,  what  to  contain,  538. 
against  materials  provided  for  building,  1196. 
appeal 

effect  of,  undertaking,   946. 

from   order  respecting,   time   for,   939. 

lies  from  order  respecting,  963. 
attorney    to    give    written    instructions     to     slieriff     what     to 

attach,   543. 
balance  remaining  due  after  sale  under,  how  collected.   551. 
claim  of 

mariners  and  others,  for  wages,  superior  to,  825. 

property  claimed  by  third  person,  how  tried,  549. 

wages,   claim  for,  preferred,   1204. 
clerk  must  issue  writ  on  vessel,   818. 
contempt,  for,  1212. 
corporation,  shares  of  stock  of,   541. 
credits,  how  attached, 
custody,   under,   542. 
debts  and  credits,  541,   542. 

to  be  collected,  547. 
delivery  to  defendant  when  judgment  in  liis  favor,  553. 
deposit  on,  to  be  applied  in  satisfaction  of  judgment,  550. 
directed  to  sheriff,   540. 
diseliargre  of 

affidavits    upon    motion    for,   557. 

application  for,  554-556. 

at  what  time  may  be  moved  for,   556. 

certified  copy  of  order  of  may  be  recorded,   559. 

for  irregularity,  558. 

grounds  of,  556,   558. 

judgment  for  defendant,  553. 

motion  for,  554,   556. 
affidavits,   557. 
amendment  for  irregularities,  558. 

on  judgment  for  defendant,  553. 

real  property,  on,  560. 

undertaking  on,  555. 
dissolution   of,   554-556. 

embezzlement  by  executor  or  administrator,   on,   1439. 
estate    of    decedent,    to    compel    inventory    of    after-discovered 

property   of,   1451. 
examination   of   debtor  and   third   persons,   and   order   ther^jc  i, 

545. 
execution  of,  541-543. 
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ATTACHMENT    (continued). 
executor 
ngalnmt 

for  failure  to  return  account  of  sale,   1.573. 
to  compel  accounting',  1627,   1628-1630. 
or  administrator,   1439,   1627. 
form   of,  540. 

garnishment.      See   tit.   GarniNliment. 
generallj-,  537-559. 
in  contempt  proceedings,  1212. 
in  JuHtlces'  court 

as  to  generally,  866-869. 

certain    provisions    apply    to    all    attaclunrnt.s     in    justiir 

courts,   869. 
undertaking  on   must   be   required,  867. 
ivrit  of 

shall   issue  upon  affidavit,  866. 
to  whom  directed,  868. 
in  what  cases  may  be  released  and  upon  wliat  terms.  55.t. 

undertaking  to  secure  release,  554. 
index  of  by  recorder,  how  made,  542. 
Inventory 

by  sheriff,  546. 
how  made,  546. 
full,  sheriff  to  make,  546. 
memorandum   of  property,  545,   546. 

of  after-discovered  property  of  decedent,  to  compel,   14.51. 
of  property  attached,  546. 
ifisiianoe  of 

affidavit  for,  what  to  contain.  538. 

directed  to  sheriff,  540. 

form   of  writ,  540. 

■rot  to  be  before  summons,  537. 

Several  writs  to  different  sheriffs,  540. 

time  of,  537. 

when   and   in    what  cases  may   issue,   537. 

writ 

directed  to  sheriff,  540. 
to  different  counties,  540. 
to  state  what,  540. 
Judgrment 

for  defendant 
effect  of,  553. 

what  sheriff  is  to  deliver,  553. 
what  to  be  delivered  to  him,   553. 
for  plaintitr 

how  satisfied,  550. 
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ATTACHMENT 
jndgriiient 

for   plaintiff    (continued). 

satisfying  out  of  attaclied   property   and   payment   of   bal- 
ance  to   defendant,   550,    551. 
juror,  against,  to  compel  attendance  at  court,   238. 
justices'  court,  in,  866-869. 
levy,  liowv  property  attached 
accounts 

collected,  receipt  of  sheriff  for,  547. 
may  be  collected  without  suit,   547. 
attorney  to  give  written   instructions  what  to  attach,  543. 
credits,  how  attached,  542. 

custody  must  be  taken  of  personal  property,  when,  5  42. 
debts 

and  credits  attached,  to  be  collected,  547. 
how  attached,  542. 
personal  property 
how  attached,   542. 

not  susceptible  of  manual  delivery,  542. 
susceptible  of  manual  delivery,  how  attached,   542. 
real  property,  how  attached,   542. 
recorder  to  index  attachment  of  realty,  542. 
shares  of  stock,  how  attached,  542. 
manner  of  service 

Tvhere  personal  property 

capable  of  manual  delivery,  542. 
materials  for  building  not  subject  to.   1196. 
memorandum  of  property,   545,  546. 

motion  to  discharge  may  be  made  upon  what  grounds.  .^56. 
when  motion   made  by   affidavit  it  may  be   opposed   by  affi- 
davit, 557. 
when   writ  to  be   discharged,   558. 
not  to  be  issued  before  summons,  537. 
of  personal  property,  stocks,  bonds,  etc.,  542. 
of  real  property,  542. 
of    shares    of    stock    and    debts    due    defendant,    how    attached 

and  disposed  of,  541. 
of  vessel,  when,  817. 

perishable  property.      See  tit.  Perishable  Property, 
personal  property 
how  attached,  542. 

not  susceptible  of  manual  delivery,  542. 
susceptible  of  manual  delivery,  542. 
preferred  claims  for  wages,  1204. 

priority  of  wages  in  case  of,  1205.  i 

proceedings  to  release,  before  whom  taken,  554. 
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ATTACHMENT    (continued). 
property 

claimed  by  tliird  person,  title,  how  tri<'d.  .'i49. 
debts,  etc.,  sheriff  may  collect,  .'i46. 
liable  to,  541,  542. 

may  be  sold  under  execution,  when.  54S. 
sale  of,  547,  548. 

satisfaction   of  judgment,  to   be  applied,    in,  550. 
third  person  claiming',  549. 
third  person's  hands,  in,  543. 
real  property 

duration  of  lien,  542a. 
how  .Ittached,  542. 
how  iierved,  542a. 
index  of,  542. 
release  of,  560. 
recorder,  how  to  index  attachments.  542. 
release  of,  see  "dI.««eliarKe  of,"  this  title. 

delivery     of     property     and     proceeds     to     defendant,     win'n. 

553,  554. 
on   giving  undertaking,  554. 
of  real  property 
manner  of,   560. 
recording,   559,   560. 
proceedings  for,  before  whom  taken,  554. 
undertaking  for,  554,  555. 

.justification  of  sureties,  554,   555. 
undertaking  of  defendant,   555. 
upon  what  terms  granted,  555. 
when   granted,   555. 
return  of  ■writ 
manner  of,   559. 
feheriff's,   546,   548-550. 
itime  for,  559. 
sale,  547,  548. 
of  property 
•         balance  clue 

execiition   for,  550,   551. 
how  collected,   551,  552. 
delivery  of  property  or  proceeds  tn  dcfi'ini.-int    when   judg- 
ment satisfied,  550,  551. 
manner  of,  548. 

may  be  as  under  execution,  548. 
notice,  548,   550. 
perishable 

how  sold,  547. 
proceeds  of,  550. 
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ATTACHMENT 
sale 

of    property    (continued), 
under  execution,  548,  550. 
where  interest  of  parties  requires  it,  548. 
several   writs  may   be  issued,   540. 

to  different  sheriffs,  540. 
shares  of  stock,  how  attached,  542. 
sheriff 

collection  and  payment  over  by,  550. 

return  by,  546,  559. 

writ  to  be  directed  to,  540. 
ships,  etc.,  against,  813-827. 

suit  on  undertaking  in.     See  tit.   Undertakins  on   Attjioliiiieiit. 
summons  must  be  issued  before  writ  of  granted,  537. 
surviving  partner,   against,   to  compel   accounting,   1585. 
time  of  issuing,  537. 
undertaking  on.     See  tit.  Unilertaking  on  Attachment. 

as  to  generally,   539. 

amount  of,  539. 

delivered  to  defendant  on  judgment  in  his  favor,  553. 

discharge  of  vessel  on,  822. 

exception  to  sureties,   539. 

generally,  539. 

justification  of  sureties,  539. 

liability  of  sureties,  555. 

of  defendant,  554. 

of  plaintiff,  555. 

release   of   attachment,   prosecuting,   540,   555. 

release  of  attachment,  551.  '  *V 

requisites  of,  539.  \ 

successful   defendant  entitled  to,    553. 

suit  on,  of  defendant,   552. 

vacating  for  failure   of  sureties  to  justify,   539. 
vessels,  attachments  of.    See  tits.  .Ships  and  Sliipping;;  Vessel.s, 

Ships  and  Boats, 
■what  may  be  attached 

corporation,  shares  of  stock  of,  541. 

debts,   541. 

exempt   property   not   attachable.      See    tit.    Exemption. 

materials  for  building  not  subject  to,   1196. 

vessels.      See    tits.    Ships    and    Shipping?;   Vessels,    Ships,    and 
Boats. 

what  property  subject  to,   541. 
when   and   in   what   cases   may   issue,    537. 
will,  person  not  producing,  1302. 
witness,  to  compel  attendance  of,  177,  1993. 

1582 


INDEX. 
[References   are    to   sections.  1 

ATTACHMENT    (continued). 
writ  of 

and  requirements  thereof,   540. 

directed  ;to  sheriff,  540. 

to  different  counties,   540. 

to  state  what,   540. 

to  whom  directed  and  what  to  state,  540. 

when  must  be  discharged,   55S. 

when  to  l)e  returned,  559. 
ATTENDANCE 

witness,]  compelling,   1985-1997. 
ATTORNEIY  AND  CMENT.     See  tit.  A<t«»riu'.v  iit    I.jmv. 

confldeii/tial  conimunications  between  cannot  lie  revi-aliMl,  1SS1. 
ATTORNKY  AT  LAW 

absence  of,  postponement  of  trial,  595. 

absentee,    probate    court   may   appoint    attorney    to    ri-prescnt, 

1718. 
accusation    against.      See    ''iirofcodlnK.s    lo    renioxf."    .ir..    ihi.-i 
title. 

answer,  296. 

appearance,  293. 

citation,  292. 

demurrer,  295. 

judgment,  299. 

reference,  298. 

trial,   297. 

viTification  of,  291. 
adtyiiMsiou  of 

ivfter  examination,   277. 

ttertificate  of  and  license.  277. 

dounty  courts,   277. 

aistrict  courts,   27.7. 

•examination   of  candidates  for,   277. 

(from  other  state  or  country,  277. 

oath  on,  278. 

qualifications   of,   275. 
,    who  may  be,  275. 
itpiiointnient  of 

absent  or  minor   heirs,   for,   1718. 

appointment  of  to  represent  party   in  partition,   76.'5. 

for  minor  on  distriliution  and  final  sfttlomcnt,   161)4. 

probate  court,  appointment   by,    1307,    17JS. 

to  represent  party  in  partition,  763. 

will  contest,  in,  1307. 
authority  of.     See  "dutleN  jiimI   |k>\v«tn  of,"  this   title. 

as  to,  283,  284. 

substituted  attorney,    284. 
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ATTORNEY  AT  LAW   (continued). 

cannot  be  witness  against  client,  when,   1881. 
causes    for    removal.      See    "proceedings    for    removal    or    .sus- 
pension of,"  this  title, 
causes  for  removal,  as  to,  287. 

ceasing-  to  act,  notice   to  appoint   substitute,   286. 
change  of 

as  to,  284. 

notice  of,   285. 

notice  to  appoint  substitute,   286. 
clerk 

to  keep  roll  of,  280.  :'. 

to  certify  list  of,  280. 
compensation  of.     See  "fees,"  this  title.  * 

as  to  costs  of  parties,   1021. 

left  to  parties,  1021. 
contempt  of  court 

assuming  to  be  an,  1209. 

practicing   without  license,   281. 
conviction   of  felony  or  misdemeanor 

certificate  thereof  to  supreme  court,  288. 
county  court,  admission   by,   177. 

conviction,  clerk  to  transmit  copy  of  to  supreme  court,  288. 
death  or  removal  of,  286. 
declaration  of  intention,  275. 
diplomas  granted  by 

colleges  of  law,   280b. 

Hastings  College  of  Law,  280a. 

University  of  Southern  California  College  of  Law,  280b. 
disbarment  of.      See  "proceedings  for  suspension  and  rerjoval 

of,"    this   title. 
disqualification  of 

county  clerk  to  practice,  171. 

judge  or  justice  having  acted  as,   170. 

judge   to   practice,    171. 

receiver,  attorney  disqualified  to  be,  wlien,  566. 
district   courts   of  appeal,   may   practice   in,   277. 
duties  and  po«-ers  of 

as  to  duties  of,  282. 

attachment,  in,  to  give  written  instructions  wliat  to  attach, 
543. 

authority   of,    283. 

to  acknowledge  satisfaction   of  judgment,   283. 

to  bind  client,   283. 

to  receive  money  and  discharge  claim,  283. 

to   subscribe  and  verify  pleading,   446.  , 

contempt,  neglect  or  violation   of  duty,  a,    1209.  i 
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ATTORNEY   AT   LAW 

diitioM  and  |i4»\verH  of   (continued). 

pleading-s,   siil)scribing  and   verifyinier,    446. 

replevin,  may  require  sheriff  to  tak«'   property    In.   .^.11. 

retraxit,  autliority  to  enter,  581. 

satisfaction  of  judgment  by,  675. 

service   of   intervention    on,    387. 

service  on 

for  non-resident,   1015. 
manner  of,  1011. 
of  intervention,  387. 

stipulations  of,   2*3. 

veritication    of   ijUading   by,   44C. 
I'xuiiiiuutluu 

before  district  courts  of  app<-al,  L'76. 

for  admission,   276,  279. 
exemption  from  jury  duty,  200. 

fees   of 

as     expense     of    administration.       See     tit.     ciniiiiN     nKi<i"N( 
Kettate. 

in  action   Involving  mechanics'    lien,    1195. 

in  escheat  proceedings,  1271. 

In  foreclosure  suit,  726. 

in  partition,  796,   798. 

in  suit  by  executor  on  claim  against  estate,  1510. 

left  to  parties,   1021. 

on  bond   in   action   in   condemnation,    1251. 

where    injunction    vacated    or    dissolvid    ii:    cisi-    iii\oi\ing 
waters,  532. 
fur  executor 

and  administrator.     See   tit.    IO.\«'«-iitor   iiiid    AtlinlniNirninr. 
fees  of.     See  tit.   ICxecutor  hikI   .'\«liiiiiil.*4trit(»r. 
generally,  275. 
Judge 

may  not  act  as,  170,  177. 

pro  tempore,  attorney  may   be  seleeti-d   to  ait   a.s,   72. 
jury  duty,  exempt  from,  200. 
justices  of  the  peace  not  to  act  as.  when,  9(>. 
justices'  Courts,   in,  842. 

legislature,   extension    of   time    during  a  Iteniliiiu-e   on.    105  1. 
license 

as  to,  277. 

oath   of,   indorsement   of   on,   278. 

practicing  without,   281. 
is   contempt,    281. 
penalty   for,   281. 
maintenance  by,  an   offense  created   by   statutes,    282. 
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ATTORNEY  AT  LAW   (continued). 
non-residents 

examination   of,  279. 

qualifications  of  to  practice  in  this  state,  279. 
oath  of,  278. 

parties  may  appear  by  In  justices'  court,  842. 
penalty  for  practicing  without  license,  281. 
plaintiff's  name  must  be  indorsed  on   summons,   407. 
pleadings,   signature  to,  446. 
power  of,  283. 

privileged   communications,    1881. 
probate  court,  appointment   by,   1307. 
Itroceeding^s   for  removal  or  su.spension  of 
accusation 

answer  to,  294,  296. 

demurrer  to,  295. 

denial  of,  may  be  oral  without  oath,  295. 

in  writing,    290. 

objection 

as  to  generally,   294,  296. 
no  particular  form  necessary,  295. 
to  be  written,  295. 
refusal  to  answer,  proceedings  on,   297. 
to  be  verified,   291. 
to  be  written,  290. 
what  must  state,  291. 
answer,   296. 
appearance,   293. 

want  of,  proceedings  on,  293. 
appearing  without  authority,  287. 
as  to,  289. 
citation,  292. 

conviction  of  crime,  removal  for,   287. 
demurrer  to  accusation,   295. 
grounds  for,  287. 
judgment,  299. 

lending  name  to  another,  removal  for,  287. 
objections  to  accusation,  294,  296. 
plea  of  guilty,  proceedings  on,  297. 
proceedings 

how  instituted,  289. 

taken   upon   information   of  another,   when,    289. 
when  to  be  taken  by  court,  289. 
reference  to  take  deposition,   298. 
striking  name  from  roll,  299. 
trial,  297. 

verification  of  accusation,  291. 
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ATTORNEY  AT  LAW   (continued), 
qualifications,    275,   276. 

receiver,  attorney  for  party  must  not  be,  566. 
removal   of,   287-299. 

and    suspension    of.      See    "proceedings    for    roiiioval    or   mis- 
penniou   of,"   this   title, 
as  to,  287. 
conviction   of   felony,   moral   turpitude,   288. 

notice  to  appoint  substitute,  286. 
roll,  280. 

attorney  must  sign,  280. 

how  kept,  280. 

striking-  off,  299. 
satisfaction,   power   to    enter,    283,    675. 
secretary  of,  disqualified  as  witness,  when,   1881. 
service  of  papers,  must  be  on,  1015. 
sickness  of,  postponement  of  trial,   595. 
state,  from  another,  admission  of,  279. 
Miib.stitntion  of 

as  to,   284. 

liow  made,  284. 

notice  of,  285. 
summons,    plaintiff's    attorney's    name    must    1)e    indorsed    on, 

407. 
suspension    of.      See    "procee«llng.s    for   renio\al    or    Nii.speuMiou 
of,"  this  title. 

as  to,  generally,  287-299. 
supreme  court,  of,  who  are,  275. 
testimonials   on   application   for  admission,    276. 
to  give  written   instructions  to  sheriff  what   to  a(t;nli.   .^43. 
to  practice  in  all  courts,  277. 
trial  of,  297. 
who  may  be  admitted  an 

as  to,  275. 

in  justices'  court,  842. 

in  police  court,  281. 
who  may  not  act  as  in  justices'  court,  96. 
witness   as,  privileged   communications,    1881. 
ATTORIVEY-GENERAL 

escheated  estates,  duties  of  as  to,  1269-1272. 

need  not  verify  pleadings,  446. 

power  and  duties  of,  prescribed  by  Political  and  Penal  Codes, 

262. 
usurping  office  or  franchise,  action  by  against  party,  803-810. 
usurpation  of  office.     See  Usurpation  of  Olllcc. 

duties,  as  to,  803. 
verify  pleadings,  need  not,   446. 
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AUCTION 

bids  at.     See  tit.  Bids. 
oxecution   sale  to  be  at,  604. 
partition  sale  to  bo  at,   76.5. 
sales  at 

memorandum  of  auctioneer,  1973. 

of  attached  vessel  at,   824. 
AITHENTICATION 

of  judgment.     See  tit.  Jiidjernient. 
of  record  as  evidence,  190.5. 
of  record  of  foreign  country,   1906. 
ATTTHORITY.     See  tit.  Agent  and  Agency. 
joint.     See  tit.  Joint  Authority. 

of  attorney  and  termination  of.      See  tit.  Attorney  at   Law. 
AWARD.     See  tit.  Arbitration. 

of  arbitrators,    1286. 
BAGGAGE 

sheriff  may  not  interfere  with,  on  attachment  of  vessel,  820. 
BAIL.     See  tit.  TJndertalting  on  Arrest. 

acceptance   of  undertaking   by    sheriff,    492. 

action   on  bail-bond,   when   may   be   commenced,    492. 

alloTrance  of 

exonerates  sheriff,   496. 

manner  of,  496. 
arrest  and  bail,  478-504. 
exonerated,  when,  491. 
by  defendant,   487. 

by  person  arrested  for  contempt,   1213.   1215. 
contempt,  in  proceedings  for,  1215. 
charged   if  they   do   not   surrender  defendant   within   ten   days 

after  judgment,   488-491. 
defendant  discharged  on,  486. 
delivery  of  undertaking 

to  plaintiff.  492. 

acceptance  or  rejection   by  plaintiff,   492. 
justification  and  notice.     See  tit.  Ju.stifieation. 

to  sheriff,   492. 
deposit  in  lieu  of,  499. 

bail  may  be  substituted  for,  499. 

certificate  of,  499. 

defendant  discharged  on,  486. 

how  applied  or  disposed  of,  500. 

instead  of  bail,  497. 

Judgment,  to  be  applied  to  satisfy,  500. 

payment  of  into  court  by  sheriff,  498. 

reduction   of,    497. 

sheriff  to  give  defendant  certificate  of,   497. 

sheriff  to  pay  into  court,  498. 
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BAIL 

depoHit   in  lien  of   (continued). 

sul)stituting  bail  for,  499. 

when  ball  reduced,  497. 
exonerated 

by  death   or  imprisonment  of  defendant,    491. 

by  surrender  of  defendant,  488. 

when,   488. 

when   not,   489. 
failure  to  object  to,  492. 
filing-  of  undertaking,   482,   492. 
force  of,  487. 
how  given,  487. 
how  proceeded  against,   49(1. 

judgment  against  sheriff,  proceedings  on,  ,')02. 
justification 

as  to  generally,  494. 

manner  of,  49.5. 

notice,    493. 
may   be   given   in   contempt   proceedings,    1215. 
motion  to 

reduce,    503. 
affidavit,   503. 
when   granted,  504. 

vacate,  effect  on,  503. 
new  undertaking  to  be  given  if  other  bail   taken,   493. 
payment  of  money  into  court  by  sheriff  on  deposit,  498. 
proceeding  against,  489,  490. 
qualifications    of,    494,    1057. 
reduced  wlien,   504. 
refusal  by  plaintiff  to  accept,  492. 
rejection   of  undertaking  by  sheriff.  402. 
.sheriff  liable  as,  when,   501. 

discharge  from  liability,  501. 
substituting  bail  for  deposit,  499. 
sufficiency  of  certificate  of  judge  or  clerk  of,  495. 
sufficient  discharges  sheriff,  496. 

sureties  on   bond  may  surrender  defendant,   when.   488. 
surrender  of  defendant  by,  488. 

time  for,  and  how  accomplished,   489. 
undertaklnf; 

as  to,  487. 

of  plaintiff,   482. 

when  reduced,  504. 
BAIL.   BOND.      See   tits.    Contempt;    UndertnifcinK   lu    .\rreat. 
In  contempt  proceedings 

conditions  of,   1215. 

form  of,  1215, 
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BAILIFF 

of  supreme  court 

appointment  of,  265. 
duties   of,   266. 
tenure  of  office,  266. 
BANK.     See  tits.  Bank  Deposit;   Supreme  Court. 

action   to   recover  property   deposited   in,   348. 

corporation,  not  to  use  name  of  friendly  society,  1276. 

dissolution,   deposits  and  dividends,  1234. 

hearing's  in.     See  tit.  Hearings  in  Bank. 

limit  of  action  again.st 
for  deposit,   1234. 
for  dividends,  1234. 

next  of  kin,  collection  of  deposit  by,  768,  1454. 
BANK  DEPOSIT.      See   tits.   Attacliment;   Garnishment. 
BANKING  CORPORATION 

not  to  adopt  or  use  name  of  any  friendly  association,   1276. 
BANKRUPTCY.     See   tit.   In.soIvent. 

law  governing-  insolvent  debtors,  1822. 
BATTERY.     See  tit.  Assault  and  Battery. 

jurisdiction  of  justices'  court,   115. 

limitation  of  action  for,  340. 
BENEFICIARIES 

joinder  of,  as  plaintiff,  unnecessary,  369. 
BENEFIT  CERTIFICATE.      See   tit.   Life  Insurance. 
BENEVOLENT   CORPORATION.      See   tit.   Life    Insurance. 

application  for  change  of  name  of,  how  made,   1276. 
BEQUEST.     See  tits.  Legacy;  Will. 

of  debt  against,   1448. 

of  money  by  will.     See  tit.  Will. 
BIAS.     See  tits.  Judge;  Jur>'  and  Juror;   Witness. 
BIBLE,  FAMILY 

entries   in   admissible    to   prove   birth,   pedigree   and   marriage, 
1S70. 
BID  AND  BIDDER 

defaulting,  at  sheriff's  sale,  695,  696,  697. 

execution  sale,  at,  694. 

liability  of  sheriff,  697. 

officer  may  refuse,  696. 

probate 

court  sale,  private,  how  bids  received  at.  1549,  1550. 
sale,  how  received  at,  1549. 

refusal  to  pay,  695-697. 
BILL  OF  COSTS.     See  tit.  Costs. 

filing  of,  1033. 

verification  of,  1033. 

1590  -^^^^  .-^    ■ 


INDEX.  ? 

[References  are   to  sections.] 

BILL   OF   EXCEPTIONS.     See   tits.   ExociiUoum;   Trial. 

amendment,  pi'oposing,  time  of,  6.")0. 

if  no  amendments  are  served,   650. 

in  action  tried  before  a  referee,  ^50. 

notice  to  adverse  party  on  presentation  of,   650. 

procedure  and  settlement  of,   650. 

settlement  of,  liow  made,   650. 

striking  out  redundant,  etc.,  matter,   650. 
BILL  OF  EXCHANGE.     See  tit.  Negotiable  luMtrumcntM. 

assignments,  law  as  to  docs  not  affect  negotial)lo,  368. 

complaint  may  be  copy  of,  853. 

parties  liable  on,  may  be  sued  together,  383. 
BILL   OF  PAUTICULARS 

further,  obtaining,   454.  • 

justices'  court,  in,  complaint  may  be  copy  of,  853. 

need  not  be  pleaded,   454. 

of  claim  against  estate.     Sec  tit.  CIaini.s  ng^ainst   E.<4ta(e. 

pleaded,  need  not  be,   454. 
BILLS  AND  NOTES.     See  tits.   Negotiable   lu.sitriiiiieut.s;   Pronils- 

sory  Notes. 
BIRTH 

Bible  to  prove,  1870. 

declarations  of  decedent   relating  to,   1870. 
BLANKS 

in  papers  issued  by  justices  of  peace  must  be  fillfd,  n20. 

justice  must  not  issue  process  without  tilling  ui>.    9-0. 
except  subpoena,  920. 
BOARD,  PUBLIC 

exercise  of  power  by  majority,   15. 
BOARD   OF   SUPERVISORS 

selection  of  jurors,  204. 
BOATS.     See  tit.   Shii>.s  and  Shippiug. 

actions  against,  813-827. 
BOND.      See    tits.    Attachment;    Arrest;     Conteniitt:      Iiijiinetion; 
Oflloial  Bond;  Sureties;  ITndertaking. 

action  on 

justice's  jurisdiction  of,  112. 
limitation  of,  340. 

administrator's.      See    tit.    E-xeeiitor   and    Aduiiui.H(rn<or. 
sale,  bond  of  purchaser  at,   1567. 
several   recoveries  may   be  had  upon,   1392. 

agent  for  absentee  in  distribution   proceedings,  of,   1692,  1695. 

appeal.     See  tit.  Appeal. 

approval  by  judge  at  chambers,  166. 

as  to  giving  an  application  for  partial  distribution,  1658. 

chambers,  judge  may  approve  at,  166. 

city,  etc.,  need  not  give,  1058. 
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BOND   (continued), 
contractor,  of,  1203. 
corporation  as  surety,  1056,  1057. 
court  commissioner  may  take,  259. 

eminent  domain,  security  for  erection   of  fences,  etc.,   1251. 
executor's.     See  tit.  Executor  and  Administrator. 
guardian's.     See  tit.  Guardian, 
injunction 

bond  on,  vacation  or  modification  of,  532. 

respecting  waters,  vacated,  bond  in  case  of,  532. 
justices'  clerk,  of,  86. 
limitation  of  action  on,  340. 
may  be  dispensed  with,  when,  1663. 
municipalities  need  not  give,   1058. 
not  required  of 

municipalities,  1058. 

state,  county,   etc.,  1058. 
of  contractor 

to  be  filed,  1203. 

who  may  maintain  action  to  recover  on,  1203. 
of  executors  and  administrators.     See  tits.  Executor.^  and  Ad- 
ministrators; Oaths  and  Bonds  of  Executors,  etc. 

actions  may   be  brought   on  by  another  administrator,    15S6. 
of  guardian.     See  tit.  Oiiicial  Bond. 
of  receiver.     See  tit.  IJndertalving;  of  Receiver. 
of  trustee.     See  tit.  Trustees  of  Estate  of  Dlissiug  Person. 
officer  need  not  give,   1058. 

partial  distribution  of  decedent's  estate,  for,  1658,  1661,  1662. 
people  of  state  not  required  to  give  when  party  to  an  action, 

1058. 
public   administrator's,    1727. 
qualifications   of   sureties,    1057. 
requisites    of,    generally,    1057. 

several  actions  on,  costs  and  disbursements  in  case  of,  1023. 
several  recoveries  may  be  had  upon,  1392. 
state  or  municipalities  need  not  give,   1058. 
vacation   or  modification   of   injunction,    on,   532. 
BOOKS 

as   evidence,    1936. 

containing  published   decisions,  admissible,    1902. 
entries   in   official  as   evidence,    1920. 
liistorical,  may  be  read  as  evidence,   1936. 
inspection  may  be  ordered  and  copy  given,   1000. 
judgment-book  to  be  kept,   668. 
law,  presumed  correct,   1900,   1963. 
official,  entries  in,  evidence,   1920. 
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BOOKS   (continued). 

presumption 

as  to  hooks  purporting:  to  contain   reports  of  decisions,   1963. 
of  correctness,   1963. 
published   hy  authority.    1963. 

science  or  art,  l)ooks  of,  prima  facie  evidence,   1963. 

statutes  of  a  sister  state,  etc.,  may  be  read  as  evidence,   1903. 
BOOKS,   PAPERS,   ETC. 

transfer  of,   55. 

in   superior  court,   79. 
BOUNDARY 

adverse  possession,   325. 

arbitration,   1281. 

change  of,   succession   of  justices   of  peace,    107. 

common    reputation    as    to    a  fact,    evidence    of,    when    admis- 
sible,   1870. 

conflicting,  which  prevail,  2077. 

description   in   deeds,   2077. 

determination   of,  to  lands,  2077. 

evidence   as    to,    1870. 

highway   as,   2077. 

lake   as,    2077. 

map,   reference  to  ascertain,   2077. 

monuments,  as  to,  2077. 

navigable  vvaters  as,   2077.  • 

non-navigable   streams  as,    2077. 

road   as.    2077. 

rules  for  determining,  2077. 

tide-waters  as,   2077. 
BREACH    OF   PEACE 

contempt,   wlien,   1209. 

jurisdiction   in  cases  (jf,   115. 
BREACH   OF   PROMISE 

to  marry,  trial  of  action  for,  sitting  of  coiirt   to  be  private.  125. 
BRINGING   IN    PARTIES 

order    made,    wlien,    389. 
BUILDING   AND    liOAN    ASSOCIATION 

exemption  of  shares  of  stock,  690. 
BUILDING  CONTRACT.     See  tit.   Meebanlct'  Lien. 
BUILDINGS.     See   tit.     Public   Bulldin;?!*. 

mechanics'   lien.     See   tit.      MeelinnicH'   I^ien. 
BURDEN    OF   PROOF.      See    tit.      Evldenoo. 

who   has,    1981,    1982. 
BURIAL-GROUND 

presumption  of  dedication  of,  1963. 
CALAMITY 

papers  destroyed  l)y,  filing  nunc  pro  tunc,  1046a. 
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CALENDAR 

causes  must  remain   on,  till  when,   593. 
clerk 

must    enter    causes    on,    593. 

to  enter  causes  on,  to  remain  until  disposed  of,  593. 
dropping   causes  from,  593. 
generally,   593. 

restoring  causes  dropped  from,   593. 
CALLS   IN   DEED.      See   tit.   Deed. 
map.      See   tits.    Boundary;   Map. 
CANAL.     See  tits.  Irrigation;  Mechanics'  Lien. 
CANCELATION.      See   tit.   Mortgage. 
CAPACITY  TO  SUE 

want  of,  a  ground  of  demurrer,  430. 
CAPITAL    STOCK.      See   tit.   Corporation. 
CARRIER 

vessel,  liability  of,  on  contract  to  carry,  813. 
CASE,    AGREED 

controversy  without  action,  1138-1140. 
CASE,  LAW    OF  THE 

generally,  53. 
CATTLE-GUARDS 

eminent   domain,    1248,    1251,   1257. 
CAUSE   OF  ACTION.     See  tits.  Action;  Complaint. 

oomplaint   not  stating  facts  sufficient  to   constitute,   objection 

not  waived  by  not  demurring,  434. 
joinder   of.      See  tit.  Joinder  of  Causes. 

as    to,    427. 
misjoinder,   demurrer   for,   430. 
place  of  trial,  may  determine,  392. 
summons,  must  contain  statement  of,  407. 
CEMETERY 

presumption   of  dedication  of  land  for,  1963. 
CERTIFICATE 

acknowledgment,  of,  1948. 

appeal,  cei'tiflcate  to  transcript  on,   953. 

attorney's   admission  and  license,  of,   277,   278. 

clerk's,  of  jurors  drawn,   219. 

deposit,    of,    instead    of    bail,    497. 

evidence 

as,  generally,    1900-1907. 

bible,  family,  is  of  pedigree.     See  tit.  Bible,  Family. 

certificate    of 

copy  document,  for,  generally,  1919,   1922-1924. 
copy  judicial  record,  of 

foreign   countrj',   for,   1906,    1907. 
this  state  or  United  States,  for,   1905. 
written  law  or  public  writing  of  any  countrj-,  for,  1901. 
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CERTIFICATE    (continued). 
execution 

pergonal  property 

capable  of  manual  delivery,  certificate  of  sale  of,  699. 
not  capable  of  manual  delivery,  certificate  of  sale  of,  699. 
real  property,  certificate  of  sale  of,  700. 
sale,   of.   699,   1905,   1906. 
location,  of 

as  evidence  of  ownership  of  land,  1925. 
primary  evidence  of  ownership  of  land,  19l'."(. 
of  justices'  courts,  92. 

phonographic  reporter's  competency  of,  270. 
proof  of  will,  of,   1317,   1318. 

purcliase,   of  /' 

as  evidence  of  ownership  of  land,  1925. 
primary  evidence  of  ownership  of  land,  1925. 
recording  oflUcer,  of,  is  prima  facie  evidence,  1833.  ,; 

redemption,   of,   703. 
service  of  summons,  of,   415. 
transcript  on  appeal,  certificate  to,   953. 
writing,  certificate  to,  form  of,  and  how  executed,   1923. 
CERTIFICATE   OF  RECEIVER.     See   tit.   Receiver. 
CERTIFICATE  OF  SALE.     See  tits.   Saie;  .Slieriir's  .Sale. 
CERTIFICATION.      See   tit.   Transcript. 
CERTIFIED    COPY. 

custodian   of  public  writing  bound  to  give,   1893. 
judicial   record,   1907. 

of  foreign  country,  1906,  1907. 
of  this  state  or  United  States,  19u5. 
CERTIORARI.     See    tit.    Review, 
defined,  1067. 
generally,  1067-1077. 

superior  court  or  judge  may  issue,  7G. 
Hupreiue  court 

justice   may    not   grant  at   chamber.s,    16."). 
may   issue,   51,  54. 
CESTH  QLE  TRUST.     See  tit.  Trust. 

joinder  of  as  plaintiff,  when  not  necessary,  309. 
need  not  be  joined  as  plaintiff,  369. 
CHALLENGE  TO  JURORS.     See   tits.   Jurors;  Jury    Trial. 
cause   for,   and   trial    of,    602. 
grounds    of,    602. 

challenge,  how  tried,  603. 
consanguinity  or  affinity,   602. 
existence  of  a  state  of  mind,   602. 
having  qualified  opinion,  602. 
having  served  as  a  juror,   602. 
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CHALLENGE   TO  JURORS 
{irrounds  of   (continued). 

interest  on  the  part  of  the  juror,   602. 

relation  of  guardian  and  ward,  602. 

want   of   any    qualification,    602. 
justices'  courts,  in,  885. 

number  of  challenges  each  party  entitled  to,  601. 
peremptory,  601. 
CHAMBERS 
poTver  at 

as  to  generally,  176,  1305. 

justices  of  supreme  court,    165. 

probate   judge,    176,    1305. 

superior  judge,  166,  176. 

supreme  court  judge,  165. 
provision  of  for  judges,  144. 
vrrits 

and  processes  necessary  may   be  issued  at,   166. 

of  review  may  issue  and  be  heard  at,  1108. 

which   may   issue   at,   1108. 
CHANCERY.     See  tit.  Courts  of  Equity. 
CHANGE   OF   NAME.      See   tit.   Name. 

applications  for  » 

how  made,  1276. 

of  benevolent  corporation,   1276. 

of  literary  corporation,   1276. 

of  scientific  corporation,  1276. 

petition  must  specify  place  of  birth  and  residence,  1276. 

petition  must  be  signed  by  majority  of  directors  or  trustees 
of  what  corporation,   1276. 
county   clerk,   return   by,  1279. 
hearing  of  application  and  remonstrance,  1278. 
jurisdiction  of  court  on,   1275. 
order  to  slio^v  cause 

proof  to  satisfaction  of  court,   1277. 

publication   of,   1277. 
parties,  of,  385. 
publication  of  petition  for,  1277. 

copy    of   order   to    show    cause    must   be   published    for    four 
successive   weeks,    1277. 

proof  must  be  made  to  satisfaction   of  court,   1277. 
remonstrance,  hearing  of,  1278. 
return  of  county  clerk,  1279. 
CHANGE   OF   PLACE   OF   TRIAL.. 

affidavit  of  grounds.     See  tit.  Affidavit. 
as   to,   generally,   397,    398. 
in  certain  cases,  397. 

mandamus  to  compel.     See  tit.  Mandamus. 
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CHAPTERS,    TITLES,   ETC. 

when  to  be  used  in  construing'  code,  4. 
CHARACTER.     See  tits.  Evidence;  Vl^Hne.sN. 

of  witness  or  party,  evidence  of,  2053. 
CHARGE   TO   JURY.      See    tit.    Instruction. 

furtlior  instructions  to,  how  given,   614. 

generally,   608. 
CHARTS 

as   evidence,   1936. 
CHATTEL,   MORTGAGE 

appeal  from  order  of  foreclosing,  undertaking  on,   943. 
CHECK.     See   tits.   Account;   Payment. 

limitation  in  action  on  forged  or  raised,  840. 
CHIEF  JUSTICE  OF  SUPREME  COURT.     See  tit.  SuMreme  <«uir( 

JUNtiCCH. 

apportioning  business,   44. 
election    and   term,    40. 
in  case  of  absence,  who  is,  46. 
may  convene  court,   45. 
CHILD  AND  CHILDREN.     S(  t    tits.   InfiuKs;   >linorN. 
father  may  sue  for 
death    of,    376. 
injury   to,   376. 
seduction   of,   375. 
guardian  may  appear  for  and  defend  for,  372,   373. 
representative  may  sue  for  death  of  by  wrongful  act,  377. 
CHOSES   IN   ACTION 

assignment  of  not  to  prejudice  defendant,   368. 
of   decedent,    how    sold,    1524. 
CIRCUMSTANTIAL   EVIDENCE.     See    tit.    Evidence. 
CITATION 

ndiiiinlNtrator,  to 

on   revocation   of  letters,   1384,    1385. 

show  cause  why  further  security  should   not    be  given,  1398, 
1402. 
attachment  for  not  obeying,   1627. 
attorney,   to   answer  accusation,   292. 
election    contest,   to   respondent,    1119. 
executor 

to,  to  render  account,   1623-1625,   1628. 

legatees,  etc.,  to,  on  contest  of  will  after  probate,   1328. 
garnishee,   to,    545. 
generally,    1707-1711. 
heirs  resident  In  county,  to,    1304. 
how    directed,    1707. 
how    issued,    1708. 
how   served,   1709. 
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CITATION    (continued). 

in  proceeding's  for  disbarment,  292. 

of  administrator  to  account,   1623. 

on  deficiency  of  bond  of  administrator,   1394. 

person 

intrusted  witli  decedent's  estate  to  account,  to,  1461. 
suspected  of  embezzling  decedent's  estate,  to,  1459,  1460. 
personal  notice 
given  by,  1710. 

required,  no  other  provided,  1708. 
petition  for  to  render  final  or  other  account  by  administrator, 

etc.,   1623. 
probate,  in,  how 

directed  and  what  to  contain,  1707. 
issued  and   served,    1708,   1709,   1711. 
service 

of   summons   on,    411. 

on   absconding  administrator,   etc.,   1398,    1439. 
sureties  on  administrator's  bond,  to,   1394. 
application 

for  new,  1398-1402. 
for  release,  1403. 
time  for  service,   1711. 
to  account  on  application,  1625. 
to  be  served  five  days  before  return,  1711. 
to   executor   to  show  cause  against  application   for  additional 

bond,  1398. 
what  to  contain,   1707. 
CITIZEN 

bailiffs  and  secretaries  of  supreme  court  sliall   1)f,   265. 
justice  of  peace  shall  be,  159. 
CITY.     See  tit.   Municipal  Corporation, 
adjusting  indebtedness,  etc.,  of 
petition  for,  1822c. 
answer  to,  1822d. 

demurrer  to  and  who  may  file,  1822d. 
how  amount  determined,  1822e,  1822f. 
judgment  in,  provision  as  to,  1822f. 
who  may  answer  or  demur,  1822d. 
security,  need  not  give,  1058. 
service  of  summons  on,  411. 
CIVIL  ACTION.      See   tit.   Action. 
action    in    particular   cases,    726-827. 
"action"   includes  a  special  proceedings,   363. 
alias  summons,  when,  and  time  of  issuing,   408. 
appeal  in.     See  tit.  Appeal. 
as    to,    generally,    936-980. 
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CIVIL   ACTION    (continued), 
arbitration  of,  1281. 

arises   from   obligation    or   injury,    25. 
commenced,  how,   250,   405. 

commencement  of  actions,  liow  commenced,  405. 
eminent  domain,  joining  actions  in,  1195. 
indorsement  of  complaint,   406. 
execution  of  judgment  in.     See  tits.  Execution;  JiiflKMu-ut. 

as   to,   generally,    681-721. 
form   of  as   to,   307-309. 

how  commenced.     See  tit.  Coninient-ement  of  ActioiiM. 
jurisdiction  of  action  acquired,   when.     See  tit.  Jiirisdiotion. 

from  time  of  service  of  summons,   etc.,   416. 
liens,  joining  actions  on,   1195. 
manner  of  commencing,  405-416. 
miscellaneous    provisions,    as    to,    989-1059. 

notice    of    pendency    of    action    affecting    title,    etc.,    to    real 
property,   409. 
summons.     See   tit.   Summons. 
Iiow  served 

as  to  generally,  411. 
publication   of,   412. 
manner  of  publication.     See  tit.  I'uhliontioii. 
who   may   serve,   410. 
parties   to.      See   tit.   Parties. 
as  to,  367-390. 
how  designated,   308. 
place  of  trial  of,  392-400. 
pleadings  in.     See  tit.   Pleadings. 

as  to,   generally,   420-476. 
police   courts,    in,    929. 
ItroccedingH 

in  justice  courts.     See  tit.  Justices'  Court.s. 

as  to,  generally,  832-926. 
in  police  courts.     See   tit.   Police  Courts. 

as  to,  generally,  929-933. 
where  several  defendants  and  only  part  served,   414. 
prosecuted,    by   whom,    30. 
provisional   rtanedies  in.     See  tit.  l'ro\  iNional  KeniedieN. 

as   to,   generally,   478-574. 
.six'cial   issues  not  rnacb-  liy  iileadinKs.     .Si-e  til.   I'lomliiiK'N. 

how  tried,  309. 
Muiiimoii.s 

how   issued,  directed,  and   wliat    to   contain,    4(i7. 
may  be  issued,  when  and  how,   406. 
time   of   commencement   of,    .TTJ. 
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CIVIL,   ACTION 

time   of  coinnienoement   of    (continued), 
for  tlie  recovery  of  real  property,   315. 

action  cannot  be  brought  by  grantee  from   state,  316. 
adverse   pos-session 

under  claim   of  title  not  written,  what  constitutes,   325. 
under    written    instrument    or    judgment,    what    consti- 
tutes,  323. 
disabilities   excluded   from   time   to   commence   action,    328. 
entry  on  real  estate,  320,  322. 

occupation  under  judgment  deemed  adverse,  when,   322. 
possession  presumed,   when,   321. 
occupation 

deemed  under  legal  title,  unless  adverse,   321. 
under  written  instrument,   when  deemed  adverse,   322. 
premises   actually    occupied   under   claim    of   title,   deemed 

to  be  held  adversely,   324. 
real  property,  when,  318. 

such  seizin   necessary  in   action   or  defenses  arising  out 
of  title  to,  or  rents,   319. 
relaUon     of    landlord    and    tenant,     as    affecting    adverse 

possession,   326. 
right  of  possession  not  affected  by  descent,  327. 
seizin    within    five    years    necessary    in    action    to    recover 
when    action    by    people,    etc.,    to    be    brought    within 
five  years,  318. 
when  the  people  will  not  siie,  315. 
other  than  for  the  recovery  of  real  property,  335-389. 

acknowledgment   of   debt  to   take   oiit   of  statute   must   be 

in    writing,    360. 
defendant  out  of  state,  time  of  commencing,   351. 
disability  must  exist  when   right  accrued,   357. 
exceptions  as  to  persons  under  disabilities,  352. 
existing  causes  of  actions  not  affected,  362. 
in  suits  by  aliens,  time  of  war  to  be  deducted,  354. 
limitation   prescribed,   335. 
as  to  periods  of 
five  years,   336. 
four  years,  337. 
three  years,  338. 
two  years,  339. 
one  year,  340. 
six  months,   341. 

action  against  county  on   rejected  claims,  342. 
actions 

by    people    subject    to    the    limitations    prescribed    for, 
345. 
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CIVIL  ACTION 

other  than   for  the  recovery  of  real   property    (continued). 

for  relief  not  otlierwise  provided  for  lias  been  broug-lit 

within  four  years,  343. 
on    mutual    account    accrues    from    time    of    last    item 

approved,    344. 
to  redeem  from  uiortgage 

without  account  of  rents  and  profits,  346. 
where   some  of  mortgagees  not   entitled   to   redeem, 
347. 
of  laws  of  another  state,  effect  of,  361. 
where  moneys  deposited  in  bank,  348. 
provisions 

not  applicable  against  directors,   359. 
where  action  is  stayed  by  injunction,  356. 
where  judgment  has  been  reversed,  355. 
where  person   entitled   dies   before  limitation   expires,  353. 
time  for  commencing  actions  under  local   improvement  act, 
349. 
when  action   is  commenced,   349. 
when  two  or  more  disabilities  exist,  35S. 
trial  and  judgment  in.     See  tits.  JH«Igrnien(;  Trial. 
as  to,  generally,   577-6801/4. 
CLAIM.     See  tits.   C'luiin  against   Kstatc;   Mecliaiiic.<4'    liioii. 
adverse.      See   tit.   Adverse   Claim. 

as  to,  738-751. 
as  presented  to  administrator.     See  tit.  Claims  against  Kstates. 
preferred,    for   wages   are,    825,    1204-1207. 
presentation   of.      See   tit.   Claims  agrainst   Kstates. 
as  to,   1540. 
CLAIM   AND   IJKLIVERY.      See   tit.    Claim   anil    Itoleasc. 
affidavit   on,   511. 

misstating  values  does  not  bind  .sheriff,   473. 
requisites  of,  511. 
when  and  where   filed,   520. 
agent,  service  of  order  on,  512. 

taking  property  from,  512. 
alternative  judgment,  667. 
answer,  claim  to  be  made  before,  509. 
arrest  in  action   for,   479. 
claim  of  property  by  tliird  person,  519. 
concealed  property,   how  taken,   517. 
costs  of  course  allowed,  when,   1022. 

when  recovery  less  than  three  hundred  dollars,   1025. 
defendant  entitled  to  redelivery,  when,  514. 
delivery 

to    di'fendant,    515. 
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CLAIM   AND   DELIVERY 
delivery    (continued). 

to  plaintiff,   514,   515. 

when   may   be  claimed,    509. 
exception  to  sureties  and  proceeding's  thereon,  513. 
in   justices'   courts,   870. 
judgment    in    the   alternative,    667. 
justices'   courts,   in,   870. 

where  to  be  brought,  832. 
justification  of  defendant's  sureties,  516. 
limitation   of   action   of,   515. 
notice 

and  affidavit,  when  and  where  to  be  filed,  520. 

when   and    where   filed,    520. 
property,  how  kept  by  sheriff,   518. 
qualification   of   sureties,   516. 
redelivery 

undertaking   of   defendant,   514. 

when   defendant  entitled   to,   514. 
requisition  of  sheriff  to  take  and  deliver  the  property,  511. 
security  by  plaintiff  and  proceedings  in  serving  order,   512. 
service  of  order  on  defendant,  512. 
sheriff's 

fees  of,  delivery  on  receiving,  518. 

liability  for  defendant's  sureties,  515. 
sureties,  justification    of,    515. 
third   per.son,   claim  of  property  by 

affidavit    on,    519. 

as   to,    519. 

undertaking   of   plaintiff,    512. 
time  when  delivery  may  be  demanded,   509. 
title,   effect   of  judgment   on,   1908. 
undertaking   un 

exceptions  to  sureties,   513. 

justification   of  sureties,  515. 

of  defendant,   514. 

justification   of  sureties,  515. 

of  plaintiff,   512. 

and  proceedings  in  serving  the  order,   512. 

exception   to   sureties,   513. 

where  third  person  claims  property,   519. 

qualification  of  sureties,   516. 

when  and   where  filed,   520. 
verdict  in 

assessment  of  damages.  626. 

requisites  of,   626. 
when  personal  property  may  be  claimed,  509. 
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CLAIM   .\\»  RELEASE.     See  tit.  Claim  anil  Delivery. 

approval   and  disapproval   of  bond,   712. 
exceptions  to  sureties,  how  made,  711'/^. 
fllingr   and    service    of   undertaking,    711. 
justification   of  sureties,   712. 
new  undertaking-,  when  to  be  given,  l\2Vo. 

justification  of  sureties  on,  712>^. 
of  property   lield   under  execution,    71fl[a]. 
undertaking  on 

as    to,    710[al. 

by  party  claiming  property,  I'iOVs- 
when  undertaking  becomes  effectual,  713V^. 
CLAIM   OF   PROPERTY 
in    attachment,    548. 
in    execution,    689. 
in    replevin,    519. 
Cf<AIMS    AGAINST   ESTATE.      See    tits.    E.Ntate.s    of    Deocilcnt.s. 
action   on 

after  rejection,   1498,   \T^m. 

pending  at  decease,   1502. 
additional   notice,   1490. 
affidavit,   when   required,    1594. 
allowance  and  rejection  of  claims.     See  "claim,"  this  title. 

as   to,   generally,    1496. 

claimants  incompetent  witnesses,   1880. 

in  part,  effect  of,  1503. 

lost   claims,    1497. 

not  truly  stating  value,  officer  not  hound   by,   473. 

of  claim   in   part,  effect,    1503. 

proof  or  copies  to   he   filed,   1497. 

secured  by  liens,   may   be  descrilied,   1497. 

to  be  filed  after  allowance.   1497. 

when  executor,  etc.,  personally  liable,  1649. 
answer,  claim  must  be  made  before,  509. 
bar    of    statute    of    limitations.      See    "«tatn<c    of    liiiiii>itioii« 

this   title, 
barred  by.  of  statute  of  limitations,  1499. 

when  and  whom  judge  may  exempt.   1499. 
claim.      See  "allowance  and  re.icction  «>f  claim,"   tliis   titk-. 

allowed,    when,    1494. 

contingent   claims.      See  "contiiisTcnt   claim.s,"   this   title, 
order  for   payment.    1G4S. 
claim 

must   be  presented   before  suit,   1500. 

of  executors,  etc.,  against  estate.  1510. 

superior  judge   may   present.    1495. 

to   be   sworn   to,   1494. 

to  liear  interest  same  as  judgment,   1494. 
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CLAIMS  AGAINST  ESTATE   (continued). 

claims  in  actions  pending-  at  tinao  of  decease,   1.502. 

concealed  property,  517. 

contingent  claims,  order  for  payment,   1648. 

copy  and  proof  of  notice,  to  be  filed  and  order  made,  1492. 

costs,  personal  liability  of  executors  for,  1022,   1509. 

contribution,  heir,   devisee,   etc.,  not  liable  for  after  order  for 

payment,   1650. 
decree,   showing  notice  to   creditors   has  been   given,   1492. 
deposit  with   treasurer,   when,   1514. 
disputed 

order    for    payment,    1648. 
paying  into  court,  1648. 
document  lost,  1497. 
examination    of   claimant,    1499. 
execution  for,   1505,   1649. 
executor,  etc.,  by,  1510. 

paying  less  than  value,  1617. 
filing   of,    1497. 
foreclosure     suit    may     be     maintained     liefore     presentment 

of,  1500. 
founded  on  instruinent,  copy  thereof  to  he  filed,   1497. 
indorsing  allowance  or  rejection,  1494. 
Interest 

as   to,    1494. 

debt  bearing  may  be  paid  whetlier  presented  or  not,   1,")13. 
judgment  on 

against  creditor,    1505. 
against   executor,   etc.,    1504. 
creditor  may  redeem,  1505. 
not  a  lien  where  death  after  verdict,  1506. 
must  be  presented,  1505. 
liability  of  executor,  etc.,  personal  after  order  for  payment, 

1649. 
liens,  etc.,  1497. 
limitation,   1499. 

does  not  run  during  vacancy  in  administration,   1501.   1504. 
lost  documents,   1497. 
mortgage  under,   1500. 
notiee   to   creditors 
as  to,   1490,   1492. 
failure  to  give,  1511,  1650. 
proof   of,   1492. 
of  judgment  against  executor,  1504. 
omitted  from  order  for  payment,  barred,  1650. 
payment  of,   1643-1653. 
order   for,    1647,   1648. 
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CLAIMS  AGAINST  ESTATE 
disputed    (continued). 

pending  action   on,   1502. 
presentation  of 

as  to  necessity  for,  1493. 
by  probate  judge,  1495. 

reference  of,   1507. 

rejection  of 
as  to,   1496. 
action  on  must  be  brouglit  witliin  three  inonths,    1  19S. 

sale  of  real  estate,  presentation   on,  1540. 

statement  of,  to  be  rendered,  1512,  1622. 

writings,  copies  of  to  be  filed,  1497. 
execution  not  to  issue  after  death,  1505. 

if  one  is  levied  property  may  be  sold,  ISOn. 
executor 

neglecting  to  give  notice  to  creditors,  to  be  rciiiuvod,  lh\1. 

to  return  statement  of  claims,  1512. 
interest,  as  to,  1494. 
judgment,    on,    667. 
justices'  courts,   869. 

liability   of  executors,   etc.,  for  costs,   1509.  > 

limitations,   statute  of,  applicable  to,   338. 

manner   of  closing  estate   when    claims   arc   uiip^iid  and   paj'ee 
cannot  be  found,  1514. 

deposit  in  state  treasury,  1514. 

when  amount  of  claim  escheats  to  state,  1514. 
may  refer  doubtful  claims,  1507. 

effect  of  referee's  allowance  or  rejection,  1507. 

trial  by  referee,  how  confirmed  and  its  effect,  1508. 
must  be  presented  before  suit,   1500. 
not  due,   discount,    1648. 
not    included    in    order    for    payment    of    debts,    hr>\v    disposed 

of,    1650. 
notary's  certificate  as  evidence  of  allowance  or  rejection,    1  196. 
notice 

additional   notice,   1490. 

copy  of  and  proof  of  to  be  filed  and  order  made,  1492. 

decree   sliowing  giving  of,   1492. 

failure  to  give,  liability  of  executor,  1650. 

form  of,   1490. 

notice  to  creditors,  1490. 

publication  of  and  posting,  1  19(1. 

removal   or  resignation,  notice  by  successor.    1490. 

revoking  of  letters  for  failure  to  give,  1511. 

time   expressed   in,    1491. 

time   to  present  where   claimant   liad   no,   1493. 
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CLAIMS   AGAINST   ESTATE    (continued). 

order  to  be  made  on  filing  copy  and  proof  of  notice,   1492. 
partnership.     See  tits.  Part ner-s hip;  Surviving  Partner. 
payment  before  due,  1648. 
presentation  of,  1540. 

by  superior  judge,  proceedings  on,   1495. 
I»r«»i>ertj- 

claim  by  tliird  person.  519. 

slieriff  to   keep,   how,   518. 
provision  for  disputed  and  contingent,  1648. 
purcliase  of  by  executor  prohibited,  1617. 
redelivery  to  defendant,  514. 
reference   of 

as  to,   1507. 

confirmation   of  referee's  report.   1507. 

costs  on,   1509. 

effect  of  referee's  report,   1507. 

entering  minute  of  order,  1507. 

judgment   on   referee's   report,    1507. 

trial   by  referee,  1507. 
rejected  claims  to  be  sued  for   within   three  months.   1498. 
rejection 

of  claim,   1496. 

must  be  sued   within   three   montlis,    1498. 
proceedings   on,    1496. 
what  equivalent   to,   1496. 
requisition  to  sheriff  to  take  property,    511. 
secured  by  lien,  describing  lien,  1497. 
statute    of   limitations 

as  to,   1499. 

when  and   whom   judge   may   examine,    1499. 
superior  judge   may  present  claim  and  action  tliereon,   1495. 
sureties^ 

exception   to,   513. 

justification   of  defendants,   515. 

qualification,    516. 

responsibility   on   undertaking,    512,   514. 
time 

expressed  in   the  notice,  1491. 

effect  of  vacancy   in   administration,    1501. 

for   presenting 

as   to,    1491,    1493,    1496. 

when  claimant  had  no  notice,  1496. 

of  limitation,   1499,   1501. 

of   pre.«*eutation 

within   which   claim  against   estate  must  be  presented.   1493. 
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CLAIMS    AGAINST    ESTATE    (con t iinnMl  ). 
trial,  effeot   of 

jvidgmeiit    on,    1908. 

undertaking  on,  512. 
undertaking:  for  plaintiff,   f>12. 

value  not  truly  stated  in  affidavit  does  not  hind  officer.  473. 
verdict   on,  627. 

vouchers   may   be   required,    1494. 
wages   preferred,    1205. 

what  judgment  is  not  a   lien   on   real  property   of  estate.   1506. 
when  and  whom  judge  may   examine,    1499. 
when  judgment  not   lien   on   real   property  of  estate,   1500. 
withdrawnl    of 

of   original    voucher,    1497. 
CIjKKGYMAIV,      See   tits.   Privilesetl    Coiiiiiiiinioation:    WitueNx. 

cannot  be  examined  as  witness,   when,    issi. 
CLERK.     See  tit.  County  Clerk. 
affidavits,    may    take,    2012,    2013. 
appraiser,  no  clerk  or  deputy  to  be.   1444. 
calendar,  to  make   up,   593. 

certificate  of,  to  affidavit  taken  before  judge  out  of  state,  2015. 
certified  list  of  jurors  to  be   filed  with,  208. 
county  clerk.     See  tit.  County  Clerk. 
docket,  judgment,  to  keep.  668,  671-673. 
duty  of 

in  contested  elections,   1118. 

on   confession   of  judgment,   1134. 

to  keep  judgment-book,   668,   671-673. 
generally,  262. 
in   probate   mat  tern 

petition  for  letters  filed   with,    1371. 

to   enter  claims  on   register.   1497. 

to  file  and  record  certificate  of  proof.   1318. 

to   i.sNiie 

citation.    1384. 
letters,     1412. 

to  post  notices,  1373. 

to  record  letters,  etc.,  1387. 

to   set    petition    for   hearing,   1373. 

to  Niffn 

and   seal    letters,    1356. 
citation,    1707. 

when   to  issue   subpoenas  and   cita  t  ions, .  1  707,    1708. 
judgment,   to   enter,   664. 
judgment-book,    to   keep,    668. 
judgment-docket,    to   keep,    671-673. 
judgment-roll,   to   make   up,   670. 
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CLERK    (continued). 

justices'.     See  tit.  Ju.stices'  Clerk. 

as  to,  86-97,  1031/^. 
mandate,  what  to  transmit  on  verdict  on,  1093. 
must  enter  causes  on   calendar,  593. 
must  include  interest  and  costs  in  judg'ment,   1035. 
must  indorse  on   complaint,  what,   406. 
notice  to  on  appeal,  953a. 
must  keep  register  of  actions,  1052. 
of  justices'  court,  86-97. 
of  superior  court,  must  enter  cases  on  the  calendar  to  remain 

until  disposed   of,  593. 
partition 

sale,    duty   of,   on   investment,    791. 

sales,  to  invest  proceeds  of,  789. 

to  attest  decree  in,   1684. 
register  of  actions,  to  keep,   1052. 
roll   of  attorneys,  to  keep,   280. 
seal   of  court  shall  be  kept  by,   152. 
supreme  court,  of,  262. 
testimony,  to  take  down,  when,  1051. 
to  return  writ  of  review  with  transcript,   1070. 
to  take  testimony,  when,   1051. 
to  transiuit  record  on  appeal,  953c. 
CLOSED   DOORS 

trials  with,  when,   125. 
CLOUD  ON  TITLE.     See  tit.  Q^uietinii;  Titlo. 

parties   in   action   to   remove,   381. 
CODE   OP   CIVIL  PROCEDURE. 
action  pending,  how  affects,  8. 
anienduient  of 

as  to  proper  method  of,  19. 

amendment  of   1901,   5. 

proper  method  of,  19. 
cited,   etc.,   how,    19. 
construction   of.      See   tit.   Construction, 

as   to,.  4,    5. 

derogation   of  common   law,   statutes   in,  4. 

liberal,    4. 

of   previous   laws,   where   same   as,   5. 

words  and  phrases,    16. 
continuation   of  statutes  and   common   law,   5. 
division  of 

as   to,    1. 

into   four   parts,   1. 
effect   of 

generally,   2,  3. 

in  effect,  January  1,  1873,  2. 
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CODE  OP  CIVIL.  PROCEDURE   (continued), 
interpretation  clause,  17. 

is  continuation  of  statutes  and  common  law,  5. 
limitations,  statute  of,   effect  on,  9. 

no  statute  continued  in   force   because   consistent    witli,   9. 
not  retroactive,   3. 
office,  repeal  of  by,  7. 
parts  of,  divided  into  four,   1. 

penal,  provides  for  prosecution  of  criminal  actions,  31. 
pending  actions  not  affected  by,   S. 
private    statutes    not    repealed    by,    18. 
repeal  by  does  not 

affect  existing  rights,   18. 

revive  former  laws,  18. 
repealing  effect  of,   18. 
retroactive  effect  of,  3. 
rlgrhts 

existing  or  accrued,  not  affected  by,  8,   18. 

not   affected  by,    8,    18. 
statutes 

not  continued  in  force  because  consistent   with.   9. 

not  expressly  continued  in   force  by,  repealed  by,   IS. 

repealed  by,  18. 
takes  effect,  when,  2. 
tenure   of  office   not  affected   by,    6. 
when    takes   effect,    2. 
CO-DEFENDANT.      See   tit.    Defendant. 
CODES.     See  tit.   Code  of  Civil   I'rocednrc. 
construction    of,   generally,    4. 
when  takes  effect,  2. 
CODICIL..     See  tit.  Wills. 

"will"   includes,   17. 
COMMISSION   TO  TAKE  TESTIMONY.     See   tit.   Depo.siUonN. 
within    state,    2021,   2031-2038. 
without  state,  2024-2028. 
COMMISSIONER.     See   tit.   Court    Coninil.ssioinT. 
findings    of 

force    and    effect    of,    664. 

judgment  on,   664. 
foreclosure,  suits  for,  commissioners   in,    726. 
insurance.      See   tit.    Insurance   Commissioner. 
may  take  affidavits  in  another  state,   2013. 
to  sell  in  mortgage  foreclosure,  726. 
to   take  deposition.      See   tit.   Depositions. 

subpoena  requiring  attendance  before  court,  punishment  for 
neglect,    1986. 
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CO.M^IISSIOAS     OF     EXECITTOR     AND     ADMIMSTKATOK,       See 
tit.   Executor  and    Adiiiiiii.stralor. 

executor's  and  administratf)r's,   1618. 

of  public  administrator.     See   tit.   Piiblio  A<liiiiniN<r:it<*r. 
COMMITTEE.      See    tit.    Guardian    of    lusanc    aiul    lii«M>ni|»t'<ent 

Per.sons. 
COMMOX    liAW 
code 

continuation   of,   5. 

not   to  be  construed  as  in   derogation   of,   12. 
rule   of  construction.      See  tit.   Cou.struction. 
statutes  in  derogation   of,   construction   of,   4. 
COMMUNITY    PROPERTY 

disposition   of   on   owner's   death   in   certain   cases.   17L'3. 
inventory  of  decedent's  estate  to  sliow  what  is,   1445. 
COMPENSATION.     See   tit.   Salary. 

agent  of  absentee,  in  distribution  proceedings,  of.  1602. 
appraisers  of  decedent's  estate,   of,   144.5. 
attorneys',    of,    1021. 

commissioners',  at  foreclosure   sale,   of,   7  29. 
elisor's,  for   summoning  jurors,   of,    228. 
executor  and  administrator's,  1616. 
guardian's,   1776. 

of   administrator.      See    tit.    Coiniiiissi«»u    of    Executor   and    Ad- 
ministrator, 
of  attorney 

for  professional   service.      See   tit.   Attorneys   at   Lav*-. 
regulated  by  agreement,  1021. 
of   executor.      See   tit.      Coniniis.sions   of   Executor  and   Admin- 
istrator. 
of  judges  liolding  extra  session  of  superior  court,  67b. 
of  receiver.      See   tit.   Receiver. 
partition  proceedings,    in.      See   tit.   Partition. 
referee's.      See   tit.    Referees. 
as   to,   1021. 
in   probate,   1508,    1636. 
trustee's,   on  settlement  of  accounts  after  distribution,   1700. 
C03IPLiAINT.     See  tits.  Justices'  Court;  Pleadings;  also  the  par- 
ticular   titles, 
action    conimencetl 
by    filing,    405. 
when  filed,  350. 
alleg'ations  of 

admitted   if   not   denied,    462. 
material 

not   controverted   deemed   true,    462. 
what  are,  463. 
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COMPLAINT    (continueil). 
niiicnded 

as   to  sent-rally,   47L'.   -IT:?. 

answer    to,    472. 

filing  and  service  of,   472. 

in  partition,   761. 

of  course,  allowed  as,  472. 
aiiientliiiout  of 

answering:,  432,  472. 

(liiriiiK  trial 

tiling  and  service  of,  432,  472,  473. 
of   course,    472. 
answer  to,   437. 

failure  to  verify,  where  verified  complaint,  effect.  446. 
assignment  of  chose   in  action,   etc.,  368. 
boats,   in   actions   against,   814,   815. 

causes    of   action,    joinder    of.      See    tit.    .loiinler.    of    ("jnisfs    of 
Action. 

as   to,    427. 

to    be    separately    stated,    427. 
cloud  on  title,  738. 

coinniencement  of  action,   by   filing,    350. 
conditions   precedent,   pleading  performance   of,    457. 
contents  of,  426. 
corporation,    for    voluntary    dissolution    of,    what    to    contain, 

1228. 
death,    suggestion   of,   385. 

default    of    defendant,    judgment    cannot    e.xceed    amount    de- 
manded,   580. 
defective   heading,   effect   of,    104G. 
demurrer  to.     See  tit.  Demurrer. 

as   to,    422,    430,   431. 

specific   objections   to,   431. 

sustaining,   time   to  amend,    476. 
denials,  general   or  specific,   437. 
description  of  real  property  in  ejectment,  455. 
detainer,  unlawful,  1166. 

amendment  of,    1173. 
distribution  proceedings,  in,   1664. 
ejectment,  in,  description  of  property,  455. 
elections,  contesting,  1115. 
eminent  domain,  in.  1244,  1253. 
estoppel,   1908. 
tietltioiiN  name 

suing  defendant   by.   474. 
when  party  may  be  sued  by,  4  74. 
first  pleading,  425. 
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COMPLAINT    (continued). 

forcible  entry  and  detainer,  in,  1166. 

amendment  of,  1173. 
genuineness  of  instrument 

how  controverted,  448. 

in,  when  admitted,  447,  448. 

when  not  admitted,  449. 
guardian,  376,  377. 

heirs  or  representatives,  action  for  causing  death,  377. 
how  indorsed,   406. 
husband  and  wife,  370,  371. 
in  action 

against 

vessel,  etc.     See  tit.  Actions  against  Steanier.s,  Vessels  and 
Boats. 
as  to  generally,  814,   815. 

for  divorce.     See  tit.  Divorce. 

for  partition,  753. 

for  trespass.     See  tit.  Trespass. 

of  assumpsit.     See  tit.  Assumpsit. 

of  ejectment.     See  tit.  ISjectment. 

regarding  appropriated   waters.      See   tit.   AVater,  appropria- 
tion of. 

upon  insurance  policy.  See  tit.  Insurance  Policy. 
in  claim  and  delivery.  See  tit.  Claim  and  Delivery. 
in    condemnation    under    eminent    domain.      See    tit.    Elniinent 

Domain. 
in    forcible    entry   and   detainer.      See    tit.    Forcible   Entry   and 

Detainer. 
in  injunction.     See  tit.  Injunction. 

must  be  verified,  527. 
in  justices'  court,  defined,   853. 

in  mortgage  foreclosure.     See  tit.  Foreclosure  of  Mortgage. 
In  particular  action.     See  the  particular  title. 
indorse,  clerk  to,  406. 

injunction,   in   suit  for,  must  be  verified,   527. 
intervention,  on,  387. 
irrelevant,  striking  out,  453. 
joinder 

of  causes  of  action,  427. 

what  actions  may  be  joined,  427. 
judgment,  pleaded  how,  456. 
judgment-roll,  as  part  of,  670. 
jurisdiction,  want  of,  demurrer  for,   430. 
justices'  courts,  in,  848. 
libel,  in,  460. 

how  stated  in,   460. 
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COMPLAINT    (continued), 
liberally  construed,  452. 
limitations  of  action,  312-363. 
lis  pendens,  409. 
lost,  how  supplied,  1045. 

mining  stocks.     Sec  tit.  Spet-lfio  Perforiiiaiu-t';  Trover. 
mortgage,  1213. 
nuisance,  731. 
objection  to 

decniod  waived,  when,   434. 

not  appearing  on  the  face  may  be  taken  by  answer,  433. 

waived,  if  not  raised  by  demurrer  or  answer,  434. 

when  deemed  waived,   434. 

when  made  by  answer,  433. 
parent 

for  death  of  minor  child,  376. 

for  injury   to  minor  child,    37G. 

for  seduction  of  minor  child,  375. 
particulars  of  claim,   454. 

partition  of  real  estate,  in,  753,  754,  761,  763. 
plaintiff's  first  pleading,  422,  425. 
pleading,  as  a,  422. 
police  court,  in,  929-931. 
proceedings    to   be    had   on    wliere   amended.      Sec    "siiiieiidiiieut 

of,"  this  title. 
quieting  title.     See  tit.  Quieting  Title. 

real  estate,   738. 

money  or  obligation,  1050. 
quo  warranto,  in,  requisites  of,  804. 
real  property,  description  of,  in,  455. 
redundant,  striking  out,  453. 
seduction,  for,  374,   375. 
nerviee  of 

amendments,   432. 

copy  of,  with  summons,  410. 

copy  to  be  served  on  each  defendant,  410. 
sham,  striking  out,   453. 
ships,  in  actions  against,  814-818. 
signature   to,   446. 
slander,  in,  460. 

how  stated,  460. 
statement  of  cause  of  action,  how  made,  426. 
statute,  private,  pleaded,  how,  459. 
stock  sold  for  delinfiuent  assessment,  341. 
Hupiileniental 

as  to  generally,  464. 

in  partition,  761. 

when  allowed,  464. 
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COMPLAINT    (continued), 
surety,  1050. 
tenants,  waste  by,  732. 
timber,  cutting  or  injuring,  733. 
variance,  amendment,  469,  470. 
verification,  446. 

and  contents  of  in  action  to  determine  adverse  claims  to  and 

clouds  upon   title,   749[a]. 
in  action  against  ship,  815. 
waiver  of  objections  not  raised  by  demurrer  or  answer,  434. 
waste,  in  action  for,  732. 
what  must  contain,  426. 
^vritten   instruinent 

contained  in,  answer  to  be  verified,  447. 
demand  for  inspection,  449. 
writings,  setting  forth  in,  447,  448. 
COMPOUND  INTEREST.     See  tit.  Interest. 

cliargreable  against  exe(*iit<>r  «»r  administrator 
COMPOUIVDING 

by  executor,  1588. 
COMPOUNDING  CLAIM.     See   tit.   Compromise. 

by   executor   or  administrator.      See   tit.   Executor  and    Admin- 
istrator. 
as  to,  generally,   1588. 
COMPROMISE.     See   tit.   Compounding-  Claim. 
by  executor,  etc.,  1588. 
generally,  977,  2074,  2076,  2077.  2078. 
justices'  court,  in,  895. 

objections  to  tender  must  be  specified  or  are  waived,   2076. 
oflfer 

as  evidence,  997,  2078. 

before  trial  in  justices'  court,  and  its  effect,  895. 
how  made  and  its  effect,  997. 
of  no  avail,  when,  2078. 
of.     See  tit.   Otter  to  Compromise. 
to,  admits  nothing,   2078. 
receipt  may  be  demanded,  2075. 
receiver  may,   5  68 
without  seal  good,  1934. 
COMPROMISING  ACTION.     See  tit.  Attorneys  at  Uaw. 
COMPUTATION  OF  TIME 

as  to,  methods  of,  12. 
COMPUTATION  OP  YEARS  OF  OFFICE 

as  to,  69. 
CONCEALED 

defendant,  service  made  on,  how,   412. 
property,  possession  of  demanded,  how,  517. 
witness,  subpoena  served  on,  how,  1988. 
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CONCLUSIONS   OF   LAW.     See   tits.   Court   ConiiiiiNision<>rN;    Kiml- 
injB^N;  Reference. 
erruneouH 

vacation  of  judgment,  663. 
CONCLUSIVF:  evidence.     See  tit.  Evi«leii<-o. 

definition   of.   1837.  1978. 
CONCLUSIVE  PRESUMPTION.     See  tit.  PreHiiin|»(ioii. 

CONCURRENCE,    necessary    to    transact    busincs.s    liy    supreme 

court,  54. 
CONCURRENT  JURISDICTION.     See  tit.  Jiirisdicdoii. 

of  justices'  courts  and  superior  courts,  113. 
in   case.s  of  foi-cihle  entry  and  detainer,  lit;;'.. 
CONDEMNATION    PROCEEDINGS.      See    tit.    Eiiiineiii    Doiniiin. 
facts  necessary  to  be  found  by  court   before,  l:i-ll. 
final  order  in.     See  tit.  Eminent  Domain. 
CONDITION   PRECEDENT 

how  pleaded,   457. 
CONDITIONAL   SALE.     See   tit.   Sale. 
CONDUCT  OK  TRI.\L.     See  tit.  TriaL 

admonition  when  jury  permitted  to  separate.  tUl. 
charge  to  jury.     See  tit.   Inst  motion. 
deliberation  of  jury,  how  conducted,  613. 
Jury 

may  come  into  court  for  otlu-r  instructions,  614. 
may  take  with  them  what  papers  into  the  juryroom,  612. 
prevented  from  giving  verdict  the  cause  may  be  tried  again, 
616. 
order  of  proceedings  on  trial,  607. 
proeeedingN 

in   case  tile  juror  becomes  sick,   615. 
order  of   on   trial,   607. 
when  verdict  is  informal,  619. 
sealed  verdict.     See  tit.   Veriliet. 
view  by  jury  of  premises,  610. 

while  jury  are  absent,  court  may  adjourn   from   time  to   time, 
617. 
CONDUCTOR 

exempt  from  jury  duty,   200. 
CONFESSION.     See  tit.  Evirteuoe. 
evidence  of,   1870. 
of  judgment.     See  tit.  JudKmeiil. 
of  adultery,  in  divorce,  2079. 
CONFESSION   OF  JUDG.MENT 

conclusiveness  of,  in  contempt,    1222. 

costs  on   entry  of,   1134. 

entry  of,   ]  134. 

for  contingent  liabilitj-,  1132. 
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CONFESSION  OP   JUDGMENT    (continued). 

for  debt  due,  1132. 

generally,  1132-1135. 

in  justices'  court,  1135. 

judgment-roll   on,   1134. 

statement 

of  defendant,   filing,   1134. 

of  defendant,  what  to  contain,   1133. 

to  be  signed  and  verified,  1133. 

what  court  may  enter,  1133. 
CONFESSION  OP  JUDGMENT  WITHOUT  ACTION 

filing  statement  entering  judgment,   1134. 

for  debt  or  contingent  lialjility,  1132. 

how  rendered  in  justices'  courts,  1135. 

in  justices'  courts,  how  rendered,  1135. 

statement  in  writing  and  form  of,  1133. 
CONFIDENTIAL,     COMMUNICATIONS.       See     tits.     Attorney    and 
Client;    Clergyman    and    Priest;    Pliysicians    and    Sur- 
geons;   Witnesses. 
CONFLICT  OF  LAWS 

in  attachment,   537. 

in  interpretation  of  contract,  1857. 

injunction  to  stay  proceedings  in  foreign  state,  526. 

limitation  of  action  by  laws  of  foreign  state,  361. 
CONGRESS 

acts  and  proceedings  of,  liow  proved,  1918. 
CONSANGUINITY.     See  tit.  Affinity. 

appraisers,  as  disqualifying,  1444. 

grounds  of  challenge  to  juror,  602. 

judge,  disqualified  by,  170. 

juror,  disqualified  by,  602. 

justice  of  the  peace,   disqualified  by,   170. 

receiver,  as  disqualifying,    566. 

referee,  disqualified  by,  641. 
CONSENT  JUDGMENT.     See  tits.  t'onfes.slon  of  Judgment:  Judg- 
ment by  Consent. 
CONSIDERATION.     See  tit.   Assignment. 

recital  of,  not  conclusive,  1962. 
CONSOLIDATION   OF  ACTIONS 

as  to,  generally,  1048. 

in  eminent  domain,  1243. 

in  suits  to  foreclose  niechanics'  liens,  1195. 

when  to  be  made,  1048. 
CONSPIRACY.     See  tit.  Evidence. 

declarations  of  conspirator,  1870. 
CONSTABLE 

attorney  not  to  act  as  in  justices'   court,   842. 

limitation  of  action  against,  339. 
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CONSTITUTION 

definition  of,  1897. 
duty  of  attorney  to  support,  282. 
is  the  organic  law  of  the  land,   1897. 
CONSTRUCTION 
code 

continuation  of  statutes  and  common  law,  .">. 

liberally  construed,  4. 

of,  rules  for,  4,  5. 
descriptions  of  land,  rules  for  constriiing.   2077. 
instruments,  of,  1864. 
of  contract 

as  understood  by  parties,  1865. 

circumstances  to  be  considered,  1860. 

in  favor  of  natural  right  preferred,  1866. 

Intention  of  parties  prevails,  1859. 

of  two  constructions,  which  preferred.   1864. 

persons  skilled  maj-  testify  to  decipher  characters  in,  1863. 

terms  to  be  construed  in  their  general  acceptation,  1861. 
■written 

instrument  construed  as  understood  by  the  parties,  1865. 

words  control  printed,  in  blank  form,  1862. 
of  statiite.s  and  InstrunientN 

circumstances  to  be  considered.  1860. 

general  rule,  1858. 

intention  of  legislature,  1859. 

of  two  constructions,  which  preferred,   1864. 

terms  to  be  construed  in  their  general  acceptation,  1861. 
phrases,  of,  16. 
pleadings,  liberal,  452. 

statutes  In  derogation  of  common  law,  4. 
technical  words  and  phrases,  of,   16. 
-words 

as  to  tense,  gender,  number,  17. 

particular,  in  code,  17. 
CONSTHUCTIVE  NOTICE.     See  tit.   Notic. 

CONSTRUCTIVE  SERVICE.     See  tit.  Piililicntion  of  SiiiiiinonM. 
CONSUL, 

in  foreign  country,  affidavit  may  bo  taken  by,  2014. 
CONTEMPT  OF  COURT 

acts    amounting    to.      See    "what    avtn    or    oiiiLsnIoiin    arc,"    th 

title, 
answer  in  contempt  proceedings,   1217. 
appearance 

failure  of  party  to  make,  proceedings,  1220. 

failure  to  make,  prosecuting  undertaking,    1220. 
arraignment  for  contempt,   1218. 
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CONTEMPT   OF  COURT    (continued). 
arrest 

custody   of  prisoner,   1214. 

of  witness  is,   2068. 
attacliinent 

for,  execution  of.  1211. 

may   issue,    1212. 

warrant   of,    1212. 
attorney 

assuming-  to  be.   1209. 

by,  1209. 

practicing  without  license,  281. 
ball 

bond,   form  and   conditions   of,    1215. 

by  arrested  person,  1215. 

may  be  given  by  person  arrested   under  warrant   of  attach- 
ment,  1213. 

on  attachment  for,   1214. 
bond,  form  and   conditions  of,   1215. 
commitment  may  issue,   1212. 

committed  elsewliere  than  presence  of  court,  affidavit  or  state- 
ment  of,    1211, 
committed  in  presence  of  court,  may   be  punislied  summarily, 

1211. 
confiuenient 

extent  of,  1221. 

under  arrest  for   contempt,    1221. 
conclusiveness  of  judgment,  1222. 

damages,  when  party  fails  to  appear  at  hearing,   1220. 
default  in  appearance  after  bail,   1220. 
disobedience  to  order  for  inspection  of  writings,  1000. 
executor  committed  for,  to  be  removed,  1721. 
failure  to  obey  the  subpoena  of  officer  taking  deposition,  1986. 
fine  for,   1218. 
generally.   1209-1222. 

guardian  committed  for,  to  be  removed,  1721. 
hab.  fac.  poss.,  retaking  possession  of  land  after  execution  of, 

1210. 
hearing;  on 

as  to  generally,  1217. 

proceedings  where  party  fails  to  appear,  1220. 
if  the   omission   to  perform  an  act,  person  may  be   imprisoned 

until   performance,   1219. 
if  party  falls  to  appear,  proceedings,   1220. 
illness  sufflcient  cause  for  non-appearance   of  party  arrested, 

1221. 
imprisonment  for,   1218. 

until  performance,  1219. 
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CONTEMPT  OF  COURT    (continued). 

in   failure  to  sign  afBdavit.      See   tit.   Affidavit. 
in  justices'  courts.     See  tit.  JuMtioen*  court. 

justice  may  punish  for  wliat.  906. 

proeeedinf^H  f»r 

wlien  committed   in   presence   of  court,   907. 
when  not  committed  in  presence  of  court,  908. 

punishment  for,    909. 

conviction   of  must   be  entered   in   docket,  910. 
inferior  tribunal,  by,   1209. 
interpreter,  wlien  guilty  of,   1884. 
Judgment  In 

and  orders  in  such  cases  final,   1222. 

and  penalty  where  found  guilty,  1218. 

as  to,  1218. 

conclusiveness  of,   1222. 
juror,  failure  to  attend,   238.  1209. 
magistrate,  by,   1209. 
mandamus,  disobedience  to,  1097. 

non-resident,  service  must   be   upon   personall>-,   1015. 
notice  to  mIio^v  cause 

as  to,   1212. 

non-resident  to  be  served  personally,  1015. 
obedience,  compelling,   generally,    128,   177. 
officer 

and   others,   controlling,   128,    177. 

by,   1209. 

must  return  warrant  and  undertaking,  if  any,  121G. 
omissions  amounting  to  a,   1209. 
order 

disobedience  of,   1209. 

preserving,  etc.,  128,   177. 
party,  by,  1209. 
penalty  for,  1218. 
pov»-er 

of  judicial  officer  to  punish   for,  178. 

of  superior  judge  to  punish  for,  178. 
practicing  law   witliout   license.   2X1. 
prexence  uf  court 

in,  1211. 

not  in,   1212. 
probate  court 

disobedience,  1460. 
embezzlement,   1461. 

proceedings  where  party  fails  to  appear,   1220. 
provisions  as  to  substituted  service  do  not  aiiply  in,  101 1 
punisliment,  as  to,   1218,  1219. 
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CONTEMPT  OF  COURT    (continued^ 
real  estate,  ouster  after  execution,   ]210. 
re-entry  on  property 
after  eviction  is,  1210. 
effect  of,  1210. 

proceeding's  on  conviction  of,  1210. 
eviction   constitutes,   wlien,   1210. 
repeating  application  for  refvised  order,  is,  183. 
return  of  ^varrsint  of  arrest 
as  to,   1216. 
undertaking  on,   1216. 
second  application  for  order  is  a,  183. 
service  of  process,  as  to,   1016. 

sheriff  must  arrest  and  detain  until  discharge,  1214. 
subpoena,  disobedience  of,  1991. 
subsequent  applications  for  orders  refused  by  another  judge, 

183. 
supplementary  proceedings,   disobeying  orders   in,   721. 
^varrant  of  attachment 
as  to,  1212. 

may  issue,  or  a  notice  to  show  cause,  1212. 
tThat  acts   or  omissions   are 
abuse  of  process,    1209. 
any    unlawful    interference    with    process    or   proceedings    of 

court,  1209. 
assuming  to  be  an  officer,   1209. 
breach  of  the  peace,  1209. 

boisterous   conduct,    interrupting   judicial    proceedings,    1209. 
contemptuous  behavior  towards  judge,   1209. 
deceit  or  abuse   of  process,    1209. 
disobedience 

by  an  inferior  tribunal,  1209. 
in  lawful  judgment,   1209. 
of  subpoena,  1209. 
of  summons  as  juror,   1209. 
disorderly  behavior  towards  judge,   1209. 
Insolent  behavior  towards  judge,  1209. 
misbehavior  in   office,   1209. 
rescuing  any  person   or  property,   1209. 
unlawfully  detaining  a   witness   or  party,    1209. 
violent  disturbance  Interrupting  judicial  proceedings,  1209. 
'«vituess 

by,  generally,  1209. 
disobedience   by,   128,    177,   1988-1997. 
writings,  disobedience  to  order  for  inspection   of,   1000. 
CONTEST.     See  tit.  Letters  Testamentary  and  of  Administration. 
of  elections.     See  tit.  Contesting  Elections. 
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CONTEST    (continued). 

of   petition   for  letters,   etc.      See   tit.   IVtitioii   untl   Cnnte.Ht    tttr 

Letters   of  AdiniulHtratioii. 
of   probate    of   will.      See   tits.    Contestliis:    Will    jifter    Prolmie: 

WlIlM. 

CONTESTING  ELECTIONS 

adjournment  of  court,  1121. 
annulment  of  probate,  1330,   1331. 
appeal 

as  to,  generally,   57. 
either  party  aggrieved  may,   112G. 
citation 

to  parties   interested,   1328. 
to  re.spondcnt 

clerk  to  issue,  1119. 
service  of,   1119. 
clerk   to  issue  citation  to  the  respondent,   1119. 
continuance  of,   1121. 
costs  on,  who  to  pay,   1332. 
court  may  declare  who  was  elected,   1123. 
ground  of  contest,  as  to,   1111. 
hearing,    1329. 

on  appeal,  preference  to  be  given  it,   57. 
illegal  votes,  when  not  to  vitiate  election,   1114. 
irregular    and    improper    conduct    of    judges    annuls    elections, 

when,    1112. 
issues,   how  tried,   1329. 
judgment  of  court,  1122. 
jury  trial,   1330. 

limitations,  effect  of  disabilities,  1333. 
may  be  made  within  year,  1327. 
petition,   1327. 
power   of   court    on,   1121. 
preference  to  be  given  on   hearing,   57. 
probate  annulled,  when,  1330. 
proceedings  on,   1115. 
proof  of  service  of  citation,   1329. 
rules  to  govern  court  In  trial,  1122. 
special   session   for  trial   of,   1118. 
Mtateinent  of 

based  on  illegal  voting,  list  of  illegal  vutes  t<>   he  (b-ii\ereil 

to  respondent,   lllG. 
cause  of  contest  in   illegal   voting,   1116. 
as  to,   1117. 

want  of  form  not  to  vitiate,  1117. 
when  based  on  reception  of  illegal  votes,   1116. 
for,  affidavit,  1115. 

form  of,  not  to  vitiate,  1117. 
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CONTESTING    ELECTIONS 
statement   of    (continued). 

of  causes,  what  to  contain,   1115. 

to  be  verified,  1115. 
superior  judge   Iiolding-   special    session    for   trial   of,   1118. 
tie  vote 

proceedings  on,  1124,  1124[a]. 

what  to  govern,  1124,  1124[a]. 

who  may  contest,  1124,  1124[a]. 

wlio  to  be  declared  elected.  1124.  1124[a]. 
time  to  contest,   extension   in   case  of  disability,   1333. 

file,   1115. 
trial  by  court,  1330. 
what  to  contain,   672. 

when  election  void  and  office  vacant,  1127. 
who  may  contest,    1111. 

witnesses,  attendance  of,  how  enforced,  1120. 
COXTESTING  WILL,  AFTER  PROBATE.     See  tit.   AVill.s. 
citation  to  be  issued  to  parties  interested,   1328. 
costs  and  expenses,  by  whoni   paid,   1332. 
expenses  and  costs,  by  whom  paid,  1332. 
hearing  had  on  proof  of  service,  1329. 
may  be  contested  within  one  year,   1327. 
on  revocation  of  probate,  powers  of  executors,  etc.,  cease,  but 

not  liable  for  acts  in  good  faith,  1331. 
parties  interested  to  be  cited,   1328. 
petition  to  revoke  probate  of  will 

judgment,  what,  1330. 

tried  by  jury  or  court,   1330. 
probate 

conclusive,  when,  1333. 

one  year  after  removal   of   disability   of   infants  and   others, 
1333. 
CONTINUANCE  OF  TRIAL,  ete.     See  tit.  Trial, 
absence  of 

attorney,  595. 

evidence,  showing  reciuired,  595. 

judge,  proceedings  on,  139. 

party,  595. 

^vitness 

admission  as  to  testimony,  595. 
affidavit,  what  to  state,  595. 
affidavit  for,  as  to  contents  of,   595. 

attorney,  party,  or  witness  attending  on  legislature,   595. 
commission  to  take  deposition,  non-return  of,  2027. 
contempt  proceedings,  in,  1217. 
costs,   imposing,  as  condition  of,   1029. 
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CONTINUANCE    OF    TRIAL    (continued). 
<Iei>»Nition 

non-return   of,  showing-  necessary,   2027. 

of  witnesses,  596. 
election  contest,  continuance  in,  1121. 
forcible  entry  and  detainer,  on  amendment  in,   1173. 
hearing  of  settlement  of  account,  postponement  of,   IG.^fi. 
jury 

continuance  of  cause  when  a  required,  214. 

demand  of,  continuance  of  cause,  214. 
justices'  courts,  in,  874. 

continuance  where  amendment  granted.  S.'JO. 
legislature,  attendance  of  attorney,  party,  or  witness  on,  .595. 
m.andamus,  in,  1000. 

order  refusing  deemed  excepted  to,  647. 

partition,    continuance    in,    for   determining   respective    claims, 
774. 
CONTRACT.     See  tits.  AKreemoiit  ltedii«-<Ml  l<»  Writing:  Oral  < On- 
tract. 
"agreement"  includes  deeds  and  wills,   1856. 
arrest,  when  ground  for,  479. 
attachment,  when  ground  for,  537. 

by  incompetent  person,  duty  of  guardian  as  to,  1810. 
conditions  precedent,  pleading,  457. 
oonsiderution 

presumed  in  written.  1963. 

recital  of,  effect  of,  1962. 
oouNtriiothtn 

ciiiiiiiistances  considered.  1860. 

eon.striie(l 

as  understood  by  parties,  1865. 
in  favor  of  natural  right,  1866. 
in  whose  favor,  1864. 

court  confined  to  terms  in  substance,  1858. 

duty  of  judge,   1858. 

effect  to  be  given  to  all  parts,  1858. 

evidence  that  words  used  in  peculiar  sense,  1861. 

lex  loci  governs,   1858. 

of,  in  general,  1858. 

of  language,  relates  to  place  where  used,  1857. 

of,  question  of  is  for  court,  2101. 

of  two  constructions,  which  preferred,  1864. 

particular  provision  prevails  over  general,   1859. 
questions  of  for  court,  2102. 

terms  construed   in   general   acceptance,   1861.    1865. 

written   words  contiol  printed,  1862. 
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CONTRACT    (continued). 
decedent 

completion  of,  1789a. 

purchase  by,  1565-1567. 

sale,  enforcing  contract  for,  1597. 

to  convey  land,  1597-1607. 

to  purchase  land,  1565-1568. 
execution  of,  defined,  1933. 

for  sale  of  real  estate  by  decedent,  completion  of,  1789a. 
in  ■WTitlng 

limitation   of  action   upon,   337. 

not  in,  339. 
joinder  of  actions  on,  427. 
joint.      See  tit.  Joint   Contracts. 
lex  loci  governs  construction,  of,  1857. 
limitation  of  action  on 

unwritten,  339. 

written,  337. 

executed  out  of  state,  339. 
obligation 

arises  from  contract  or  operation  of  law,  26. 

definition  of,  26. 
offer  of  performance,  effect  of,   2074. 
party  attending  legislature,   595. 
presumption 

in  favor  of  consideration,  1963. 

that  writing  is  truly  dated,  1963. 
real  estate,  for  sale  of,  by  decedent,  completing,  1789a. 
recitals  in,  conclusiveness  of,   1962. 
reduced  to  writing  deemed  to  be  the  whole,  1856. 
reformation  of.     See  tit.  Reformation  of  Contract, 
sealed 

distinction    between,    and    unsealed    instruments,    abolished, 
1932. 

may  be  discharged  or  changed  by  unsealed,   1932. 
set  out  in  answer,  when  deemed  admitted,   448. 
several  actions  on,  costs  and  disbursements  in  case  of,  1023. 
specific  kind  of  money,  payable  in,  667. 
successive  actions  on,  1047. 
witness  attending  legislature,  595. 
writing  deemed  to  contain  whole  agreement,   1856. 
written,  merger  of  oral  negotiations  in,   1856. 
CONTRACTOR 
bond  of,   1203. 

to  be   filed,    1203. 
liens  of.     See  tit.   Meclianics'  I-ien. 
CONTRADICTORY  STATEMENTS.     See   tit.   Evidence. 
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COXTRIBl'TION.      See    tit.    SuretieH. 

co-sureties'    right  to,   accrues   when,    1050. 
debtors,  among,  709. 

joint  debtor  paying  execution,   riglit  to.   709. 
legatees  and  devisees,  among,   1564. 
probate,  payments  of  debts,  for,  1564. 
sureties,  rights  to,  1050. 
CONTROVERSY 

how    submitted    without    action.      See    tit.    .Siiltniil t int;    (ttiilro- 
ver.s>'  ^vithout  Action. 
as   to,   generally,   113S-1140. 
CONVERSATIONS 

all   admissible  where  part  admitted,    1854. 
CONVERSION 

action  for,  by  executor,  1583. 

by  decedent,  action  for,  against  executor,   1584. 
executor  or  administrator  may  maintain   actions   for,    15s;i. 
CONVICTION    OF   CRIME.      See   tits.    Attorney   at    I.aw;    UiNluir- 
nient   ProoeedingM;   WitneNS. 
attorney,  of,  effect  on  license,  288. 
CONVEYANCE,     See  tit.   Deeds. 

acknowledgment,  judges   who  may   lake,   139. 
mortgage,  when  deemed  a,  744. 
petition  for 

by  executor  or  administrator,  1598. 
notice  of,  1598. 
sheriff's  deed,  703. 
CONVEYANCE    IN    FRAUD    OF    CREDITORS.      S.e    tit.    Frsiii<l«i- 

lent   Conveyance. 
CO-OBLIGORS.     See  tit.   Statute  of  L,imitatiou!4. 
COPARTNERSHIP.     See  tit.  PartnerNliip. 

any  number  may  sue  or  defend  for  all,  381,  384. 
parties  in  suits  concerning,  381,  384. 
partition.     See  tit.  Partition. 
COPY 

amendments,  copies  to  be  served,  432. 

certified,  custodian  of  public  writing  bound  to  give,   1893. 

demanding  of.  writing,  1000. 

lost 

paper,  of,   when  may  be  used,   1045. 
pleading  or  paper,  supplied  by  copy,   1045. 
public   record,   right  to   make  copies  of,   1892. 
record,  copy  of  reQuires  seal,  153. 
secondary  evidence,  is,  1830. 
^-ritins 

demanding  copy  of,  1000. 

evidence  when  original  accounted  for,  etc.,   1855. 
pleadings,  effect  of  setting  forth  in,  447-449. 
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rOROKER 

limitation  of  action  against,  339. 

powers  and  duties  of,  prescriljort  liy  Political  and  Pi-nal  Codes, 
262. 
CORPORATE    STOCK.      See    tit.    Corporation. 
CORPORATION.     See  tit.  Boar<l  of   Directors. 

as   executors.      See   tit.    l.etter.s   Testamentary   and    of   Adminis- 
tration. 
attachment  of  stock.  541,  542. 

certificate  of  stock   of.     See  tit.  Certifieates  of  St«»ek. 
change  of  name 

certificate  of  secretary  of  state,  1278. 
procedure  on.   1276. 
deed   of.      See  tit.   Corporate   Deed, 
dissolution 
appeal.    1233. 
application   for 
filing-,  1230, 
hearing,  1232, 

how  signed  and  verified,   1229. 
to  be  written,   1228. 
to   contain   what,    1228. 
how  accomplished,  1227. 
judgment-roll,  in,  1233. 
oljjection  to,  1231. 

publication  or  posting  of  notice,  1230. 
savings  and  loan  association,  of,  1234. 
voluntary,   1227. 

appeal   from  order,    1233. 
application  for,  1228,   1229. 
judgment-roll,    1233. 
order  for,   1230. 
notice  of,   1230. 
where  applicant  is  savings  and  loan  association,  1234. 
dissolved,  how,   1227. 

examination  of  witness,  entitled  to  be  present  at,  2043. 
execution,  stock,  etc,  subject  to,  688. 
executor,  guardian,   etc.,  as,   1348. 
foreign 

publication  of  summons  against,   412,  413. 
security  for  costs,  1036. 
service  of  summons  on,  411. 
injunction  to  suspend  business  of,  how  and  by  whom  granted, 

531. 
juror,  officer  as,   602. 

justification  of  as  surety.     See  tit.  Justification. 
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CORPORATION    (continued). 
liniltatinn  of  nction.s 

against   directors   and   stocklioldcrs,   359. 

to  recover  stock  sold  for  delinquent  assessment.   341. 
may  become  sureties  on  undertaking-,   1056. 
notice  for  order,  on  voluntary  dissolution,   liiSd. 
"person"    includes,    17. 
quo  warranto,  803. 
recelvtT  for 

on  dissolution  of.  564,   565. 

when  appointed,   564,   566. 
savings  and   loan   association,   dissolution    of,    1234. 
stock  of 

and   interests   in,   subject   to  execution,  688. 

attacliiuent    of,    541,    542. 
.siiiiiiiiou.s   ajLi'iiinst 

publication   of,   412,    413. 

service   on,   411. 
surety  or  guarantor,  as,    1056,    1057. 
usurpation   of  franchise  by,  action  against,  803. 
verification  of  pleading  by  officer  of,  446. 

voluntary    dissulution    of.      See    tit.    Voliintsiry    OisNolntioii 
Corpora  I  ioii.N. 
COnitECTIOX 

pleadings,  of,   432,  472,   473. 
verdict,    informal,    by   jury,   619. 
(OUItOUOUATIVK  EVIDENCE.     See   tit.   Eviclciu-o. 

defined.  1839. 
CO.ST  BIKL.     See   lit.   Con4.s. 
as  to,  generally,   1033. 
filing  and  serving,   1033. 
motion   to  tax,   1033. 

notice  of,  time  to  file,  1033. 
CO.STS.     See  tit.  Cost  Bill. 

administrators,  etc.     See  tit.  E.\ecii(i>rN  ami   Adniiiii.siratorN. 

as  to,  1031,  1503,  1507,  1509.  1616. 
affidavit  of,  1033. 

agreed  case,  costs  prior  to  trial   not  allowed,    1139. 
ainen<lni<>iit 

for  variance,  costs  on,   469,   470. 

imposition    of   terms   on   allowance   of,   473. 

in   complaint   in   forcible   entry,    not   imposed,    1173. 

of  iileading  of  course,   without,   472. 
aii.swer 

after  time,  imposition  of  terms,  473. 

imposing  costs,  on  allowance  of,  472. 
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COSTS    (continued). 
appeal 

cases  brought  up  otherwise  than  by,   1032. 

of,  discretionary,  when,  1027. 

on,  execution  tlierefor,   1034. 

on,  how  claimed  and  recovered,   1034. 

on,  memorandum  of  filing'  and  service,  1034. 

to  superior  court,  on,  980. 
apportionment  of,  1025. 

attachment,  in,  on  refusal  to  give  memorandum,  546. 
attorney's  fees 

in  action   on   Ijond  in  condemnation  proceeding,  1251. 

in   foreelosnre 

of  mechanics'  lien,  1195. 
of  mortgage,  726. 

in  injunction  suits,   532. 

in   partition,   796,   798. 

left  to   agreement,   1021. 

on  suit  by  executor  on  claim  against  estate,   1510. 
bill  of.     See  tit.  Cost  Bill. 
by  whom  paid  in  certain   cases,   1720. 
compensation  of  attorneys,  as,  1021. 
compromise,  costs  when   offer  of  re.iected,   895,   997. 
confession  of  judgment 

costs  on,  1134. 

in  justices'   court,   on,   1135. 
continiiance,  on,  1029. 

county,  costs  awarded  against,  how  paid,  1039. 
decedent's  estate 

action  by  creditor  for  more   than   executor,   etc.,   or   probate 
judge  will  allow,  1503. 

by  whom  to  be  paid,  1720. 

costs 

of  final  distribution,   1664. 

of  partial  distribution,  1661,   1663. 

on  suit  by  executor  against,  1510. 

execution  for,  1720. 

proceedings   of  partial   distribution   paid  by   applicant,    1663. 
default  judgment  includes,   585. 
defendant 

entitled  to,  of  course,  when,  1024. 

separate  defenses,  on,  1026. 
defendant's  costs  must  be  allowed  of  course,  when,  1024. 
deposition  taken  out  of  state  on  oral  Interrogatories,  fees  and 

mileage  of  party,  2025^^. 
disclaimer  by  defendant,  739. 
discretion   of  court,  allowance  in,  when,  1025. 
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COSTS   (continued). 

discretionary,  1025,  1027. 

election  contest,  of,  1125. 

eminent  domain,  in,  1255. 

escheat  proceedings,  in,  1271. 

estates  of  decedents,  1034. 

execution  purcliaser  refusing  to  comply  with  l)id.  liability  for, 

695. 
executors,  etc.      See  tit.  Executors  and   Adniiiii.strn<<>rN. 

actions  by  and  against,  1031. 

as  to  generally,  1031,  1503,  1508,  1509,  1616. 

liability  of,  for,  1509. 
failure  to  file  affidavit  to  bill  of,  effect,  1033. 

discretion  on  motion  to  re-tax,  1033. 
fees  of 

referee,  amount   of,   1028. 

what  officers  included  in,   1021. 
forcible  entry  and  detainer,  in,  1174. 
foreclosure  suit,  in,  726. 
frivolous  appeal,  on,  957,  980. 
garnishee,    refusing   to   give    niemoraiiduni    of   credits,    subject 

to,  546. 
generally,  1021-1039. 

guardian,  on  application   for  sale  by,   1786. 

homestead,  costs  of  setting  apart  chargeable  to  estate,  148.'). 
if  security  bo  not  given,  action  maj'  be  dismissed,  when,  1037. 
In   action 

by  or  against  an  administrator,  1031. 

to  enforce  lien  for  wages,   1207. 
in  contest  of  will  after  probate.     See  tit.  Contest  of  Will  after 

Probate. 
in  deposition.     See  tit.  Deposition. 
in   eininent  domain.     See  tit.  Kininent    Domain. 
in  justices'  court.     See  tit.  Ju.stlces'  Court. 

security  for  may  be  required,  wlien,   923. 

who  entitled  to,  924. 
in  mandamus,  applicant  entitled  to,  when.    inon. 
in   partition.      See  tit.   Partition. 
in  review  other  tlian  by  appeal,   1031. 

in  several  actions  brought  on  a  single  cause  of  action,   1023. 
interest  in   must  be  included  by  clerk   in  judgment,   1035. 
Jndjurnient 

!)>■   default,  585. 

costs  to  l)u  included  in,  1035. 

relief  from,  imposition  of  terms,  473. 
justices'  court 

as  to  generally,   896,  924. 
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COSTS 

jiistioe.»<'  court    (continued). 

fees  in.     See  tit.  Justices'  Court. 

as   to,   g-enerally,    91,   896,   924. 

in,   included  in  judgment,   896. 

in,  on   amendment  of  pleadings,   859. 

in,  prevailing  party  entitled  to,  924. 

in,   where   offer   of  compromise,   895. 
liability  for 

of  administrator,  1509. 

of  executor,  etc.,  1509. 
mandamus,  on,   1095. 

may  be  imposed  as  condition  of  continuance.  1029. 
mechanics'  lien,   in  action   involving,   1193,   1195. 
memorandum  of,  filing,  1033. 

after  remittitur,  1034. 
new  trial,   defendant  in   eminent  domain   to   pay   where  ho  re- 
covers less,   1254. 
nonsuit,  on,  581. 
of  course  to 

defendant,  in  what  cases,   1024. 

plaintiff,  in  what  cases,  1022. 
of  parties,  1021. 
on  appeal 

discretionary  with  court,  when.  1027. 

how  claimed  and  recovered,   1034. 
on    judgment    in    submission    of    controversy    withovit    action, 

1139. 
on  non-attendance  of  party  giving  notice  to  take  depositions, 

20251/2. 
on   partial  distribution.      See   tit.   Di.stril»ution,   partial. 

as  to,  1661. 
partial   distribution,   on,    1661. 
partition 

abstract   of  title,   799. 

as  to  generally,   768,   769,   771,   796,  799. 

former  suit,   of,    768,   796-800. 

lien  for,  796. 

of,  a  lien  on  shares  of  parceners,  796. 

referees,  of,  768. 
plaintiff  entitled  to,  of  course,  when.  1022. 
poor  litigants,  waiver  of  fees,  91. 
postponement 

of  trial,   on,   1029. 

when  condition  of,   1029. 
prevailing  party,   when  entitled  to,  1022. 
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COSTS   (continued). 
probate 

court,  in,  )jy  whom  to  l)f  paid.   1720. 

matters,  in,   1332. 

of  will,  costs  of  contest  after,    1332. 
quiet  title,  in   action   to,  739. 
quo  warranto,  in,  809. 
referees.     See  tit.  Referee. 

as  to,  1028. 

partition,  768. 

probate  cases,    1508. 
refusal    to  accept   part   of  claim,   costs   not    recoverable,    wbon, 

1503. 
remittitur,  after,  1034. 
review,  otlier  than  liy  appeal,  on,   1032. 
security  for 

dismissal   for  not  giving-,    1037. 

generally,  1036. 

in   justices'   courts,    923. 

libel  and  slander,  460. 

not  given,  action   dismissed,    1037. 

required    of    non-resid(>nt    or    foreign    corporation    in    .siu'i-ial 
proceedings,    1036. 

where  plaintiff  non-resident   or  foreign   corporation,    lOSij. 
separate  defenses,  costs  in  case  of,   1026. 
several 

actions    l)rought    on    single    cause,    carry    costs    in    Ijiit    one, 
1023. 

defendants  not  united   in   interest,  costs,   1026. 
severance   of,    wlien    several    defendants   are    not    united    in    in- 
terest,   1026. 
sham  answer,  costs  on  striking  out,  453. 
shortliand   reporter,  fees  of,   271. 
slander,  security  for,  etc.,  460. 
state,   awarded  against,   how   paid,   1038. 
tender,  how  affects,   1030. 
three   liundred   dollars,   wlien   recovery   less   than,   not  allowed, 

1025. 
transfer   of  action    to   another   court,   for,    399. 
trustees,  in  actions  by  and  against,   1031. 
undertaking 

additional,   wlien    plaintiff   non-resident,    1036. 

wlien   plaintiff  non-resident  or  foreign   corporation,    1036- 
usurpation  of  office,   in   proceedings  for,   809. 
verification  of  memorandum  of,   1033. 
wages,  on  contesting  claim  for,   1207. 
what  included  under,  1021. 
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COSTS    (continued). 

when  allowed,  of  course,  to  plaintiff,   1022. 
when   county  a  party,   1039. 
when  in  discretion  of  court,  102.5. 
tvlien   plaintiff 

cannot  recover  in  action  to  try  title,  739. 

Is   non-resident   or  foreign    corporation,   defendant    may    re- 
quire security  for,  1036. 
when  several  defendants  are  not  united  in  interest,  costs  may 

be   severed,   1026. 
when  state  a  party,   1037. 

when  tender  is  made  before  suit  brought,   1030. 
COTEIVAIVTS.      See   tits.   Parties;   Partition. 

any  number  may  sue  or  defend  for  all,  381,  384. 
parties  in  suits  concerning,  381,  384. 

claimants  under  common  source  of  title  may  unite,  381. 
partition.      See  tit.  Partition. 

and  distribution  of  estates  of  decedents,  1675,  1676. 
as   to,   generally,    752-801. 
may  sue  for,   752. 
waste.     See   tit.   Waste. 
liability  for,  732. 
COrnVSEL.     See  tit.  Attorney  at  Law. 
COUNSELOR  AT  LAW.     See  tit.  Attorney  at  Law. 

generally,   275-299. 
COUNT.     See  tits.  Complaint;  Pleadings. 

COUNTERCLAIM    AND    SET-OFF.       See     tits.     Cross-Complaint; 
Set-off. 
ans^Ter 

may  contain  several,  441. 
to  contain,  437. 
assignment  does  not  bar,  440. 
basis  for,  what  is,  438. 

controverted,  allegations  are  deemed,   when,    462. 
cross-complaint,   442. 

cross-demand,  deemed  compensated,  when,   440. 
death  does  not  bar,  440. 
deemed  denied,  allegations  in,  are,   462. 
demurrer  to,  443,   444. 
dismissal    on,   581. 
effect  of  omitting  to  set  up,  439. 
failure  to 

assert  cross-claim,  not  waiver  of,  439. 
set  up  in  justices'  court,  effect,   856. 
generally,  438-441. 
judgment 

for  excess,  666. 
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COUNTERCLAIM 

judgment    (continued). 

wIhmi    counterclaim    excoeds   plaintiff's   il.in;i  ml.    fififi. 

where  affirmative  relief  demanded,  fi(;fi. 
justices'  court,  in.     See  tit.  Justices'  oourt. 

as   to,   generally,    855,   856,    886. 
jury  inust  find  amount  of  recovery,  when,  626. 
may  be  set  up,  when,  438. 
mechanics'  lien,  in  action  on,  1184. 
misjoinder,  demurrer  for,  444. 

must  arise  out  of  what  transaction   or  obligation,   438. 
not  barred  by  death   or  assignment,   440. 
omission   to  set  up,  effect  of,   439. 

in  justices'  courts,   856. 
separately  stated,   each   must   be,    441. 
several   may  be   set  up,   441. 
specially  pleaded,  must  be,  438. 
transaction    which   must  arise   out   of,   438. 
verdict  in  action   where  set  up,  requisites  of,   626. 
when  may  be  set  up,  438. 
COl'NTV 

aotluii.s   ntVecting 

transfer  of,   to  another  county,    394. 

where  brought,  394. 
bond,  need  not  give,  1058. 

boundaries  of.     See  tit.  County  Boiindnrie.s. 
change  in  l)Oundary,  succession  of  justice.s,    lu7. 
complaint,   must  specify   where   filed,   426. 
costs  against,  1039. 
includes  city  and  county,   17. 
injunction   by,  undertaking  not  required,   529. 
limitation  of  actions  on  claims  rejected  by  supervisors,  342. 
new,  justice  has  authority  of  predecessor,  916. 
officers  of,  exempt  from  jury  duty,  200. 
restraining    illegal    expenditures,   etc.,    of    funds,   etc..    ma.v    be 

maintained  against  whom,  526a. 
place  of  trial   of  actions  against,  394. 
restraining    illegal    expenditures,    etc.,    of    funds.    eU-..    ina.\     b.> 

maintained  against    whom,   526a. 
security  for  costs,   not  refiuired  from,   1058. 
service  of  summons  on,  411. 

summons  must   state   where   complaint    filed.   4oT. 
venue,  uotion   bruujirlil    in   >vr<)iiK   t-itnnl.v 

change  of,  396. 

trial  of.  396. 
verification  by,  446. 
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COUNTY  CLERK.     See  tit.   Clerk. 

certified  list  of  jurors  to  be  placed  witli,   liOS. 
disqualification  to  practice  law,   171. 
duty  of,  as  to  list  of  .iurors,  209. 

investment   of  proceeds  in  partition   sale   in   name   of,   789. 
not  to  practice  law,  171. 

when  public  administrator  to  settle  witli,   1739. 
COUIVTY   COURTS 

transfer  of  books,  records,  and  actions  to  superior  court,  79. 
COUKTY   TREASURER 
(leposit 

in   court,  must   be  paid  to,   573. 

of  estate  with,  when,  17031/^. 

payment  out  on  petition  and  order,  nOSVs- 
COUINTY   WARRANTS.      See   tit.   Warrants. 
COURSE   OF  PROCEEDINGS 

practice,  where  none  specifically  pointed   out   by  code,   187. 
COURT.     See  tit.  Courts  of  Justice. 
COURT  COMMISSIONER 

appointment  and   qualifications,  258. 

compensation   of,   259,   729. 

death   of,   elisor  to  execute   deed,   726. 

fees  of,  259,  729. 

findings,   etc.,   of,   259,   643,   644. 

exceptions  to,  time  for,  259. 

review  of,  645. 
foreclosure,  726. 
may  not  grant  injunction,   259. 
not  to  have  partner  practice  law,  172. 
number  of,  258. 
oath  of,  on  foreclosure,  729. 
poiivers  of 

as  to    generally,  259. 

limitation   on,   259. 

to  authenticate  acts  with  his  seal,   259. 

to  hear  and  determine  ex  parte  motions,  259. 

to  charge  and  collect  fees,  259. 

to  provide  an  official  seal,  259. 

to  take  and  approve  bond  and  undertakings,  259. 

to  take  proof  and  report  conclusions,  259. 
qualifications  of,   258. 
reference  to.     See  tit.  Reference. 

as  to,  generally,  638-641. 

report  to  be  made  within   twenty  days,   643. 
report  of 

as  to,  259,   643,  644. 

of  conclusions,  259. 
exceptions  to,  259. 
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COUNTY  CLERK 
report    (continued). 

of  finding's  of  fact  and  conclusions  of  l;iw,  separately  stated, 
643. 

of  sale,  729. 

review  of,  259,  645. 
sale  by 

report  of,  729. 

under  foreclosure,  729. 
seal  of,   259. 

undertaking-  of,  on   foreclosure,   7i;9. 
COITRT    IlEPOKTER.      See    tits.    Otlichil    K«'i»or<«T;    S<<-iioK:r:i|iliU- 
Reporter. 
to  transcribe  report  of  trial,  on   appeal,   953a. 
COITRT   OF   IMPEACHMENT 
as  to,  36. 

court  for  trial   of,  36,  39. 
court  of  record,  34. 

impeachment  to  be  presented  by  assembly,  37. 
jurisdiction   of,  37. 
members  of,   36. 
officers  of,  38. 

procedure  provided  by  Penal  Code,   39. 
senate,  quorum  of,  what  constitiites,  3(i. 
senators  to  be  iipon  oath,  36. 
COl'RT  OF  JliSTICE.     Sec  tits.  Court  «»f  liii|>oiicliiiieii( ;  .liiNtU-t-s' 
Court;    Police    Court;    Superior   Court;    Supreme    <'oiir(. 
abbreviations,   use  of,  186. 

absence  of  judge,  proceedings  in  case  of,   139. 
adjournment  of.     See  tit.  Adjouruuient. 

for  absence  of  judge,   139. 

for  holidays,  135. 

in  el(>ction  contest,  lllil. 

while  jury  out,   617. 
breach   of  promise,  sittings  priv;i(e,    IL'.'i. 
calendar.     Sec  tit.  Calendar. 

as  to,  generally,   593. 
challenges  for  cause,  to  try,   603. 
chambers.     See  tit.  Clianibers, 

powers   at,    165,    176. 
eliniiKe  of  plaee  of  liohliiiK' 

as  to,  generally,  142-144. 

parties  must  appear,  143. 

when  judge  may  order,    1  12. 
classification  of,  33, 
clerk's   duties,    262. 
constitutional    powers    of,    33. 
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COURT  OF  JUSTICE  (continued), 
construe  documents,  must.  2102. 
contempt.      See  tit.  Contempt  ot  Court. 

as  to.  g-enerally,  721,   1209-1222. 
costs  on  review,  other  than  by  appeal,  1032. 
court  commissioner.     See  tit.  Court  Coiiiniis.'iiouer. 

as  to,  258,  259. 
crim.  con.,  sittings  private,  125. 
days  on  t^'hicli 

may   be   held,    133. 

may  not  be  open,   134. 
decision  of 

facts   found   and    conclusions    of    law    must   be    stated    sepa- 
rately, 633. 
on  question  of  fact 
filing-,  632. 

must  be   written,   632. 
time  for  giving,  632. 
deposits  in,  572,   573,  2104. 
dismissal    of    cause    by,    on    own    motion,    for    failure    to    serve 

summons,  581a. 
divorce,  sittings  private,  125. 
duties  and  powers  incident  to,   128-130. 
English,  proceedings  to  be  in,  185. 
enumeration  of,  33. 
figures,  use  of,  186. 
held 

changing  place,  where,  142,  143. 

days  on  which  may  or  may  not  be,  133,  134. 
holidays.     See  tit.  Holiday.s. 

court  appointed  for,  stands  adjourned,   135. 

courts  not  open,  except  for  what  purposes,   13  4. 

holding  court  on  day  following,   135. 
impeachments.     See  tit.  Courts  of  Imiieaclinient. 

as  to  courts  for  trial  of,  37,  39. 
intendments  in  favor  of  proceedings,  53. 
issues  triable  by,   591,   592. 
judge 

absent,  adjourned,   139. 

inay  hold  in  another  county.  71,   160. 

qualifications  of,  157. 

residence  of,   158. 

substitute,   160. 
judicial  days,   133-135. 

judicial   remedies  defined  and  classified,    20,    21. 
jurisdiction  of.     See  tit.  Jurisdiction. 

as  to.  generally.  75. 
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COURT   OF   JUSTICE 

jurisdiction    of    (continued), 
appellate,  75,  77. 
means  to  carry  into  effect,  187. 
original,  76. 
justices.     See  tit.  JuHtices'  Court. 
justice  of  peace.     See  tit.  Justice  of  the  Peace. 
law,  question  of,  to  be  di'Cided  by,   591,   2102. 
may  order  deposition,  where  adverse   party  in  default,    2023. 
ininiMterial   oflioerN  of 

bailiff   and    secretaries    of    supreme    court.      See    "Necrotarie.i 

and  bailitrN,"  this   title, 
duties  and   powers  of,   where  prescribed,    262. 
election  of,  262. 

phonographic    reporter.      See    tit.    Pliouo^raitliie    Keporler. 
powers  and  duties  of,  where  prescribed,   262. 
reporter.      See   tits.   PIiouoKrniiliic   Reporter;    Supreiiie   Court 

Reporter. 
secretaries  and  bailiffs  of  supreme  court,   265. 
appointment  of,  265. 
duties  of,   266. 
tenure  of  office  of,  266. 
moneys   paid   into,  disposition   of,   789. 

motions   refused  for  informality,   second   application.    182. 
non-judicial  days.     See  tit.  HoliilayH. 
as  to,  generally  134. 
appointments  on,  135. 
oaths.     See  tit.  Oaths  and  Afliriiiatioiis. 

power  to  administer,   128. 
of  general  jurisdiction,  the  several   of  tin-  state,   33. 
of  record,   34. 
officers    of,    powers    and    duties    prescribed    b\-     I'lilitiinl     and 

Penal   Codes,   262. 
open    always,   73. 
order 

preserving,    128. 

refusal    of,   second   appliialinn.    1S2. 
place  of  holding,  provisions  respecting,  142-144. 
police  court,  provided  for  in  Political  Code,   121. 
po^verN  of 

and   iliities  incident  to,    128-131. 
judicial    officers,    177,    178. 
supreme  court  on  appeal,   53. 
to   amend   and    control    process,    128. 
to  compel 

atlendanci'    of    witnesses,     128. 
obt'dience    to    judgments,    orders,    i)ro(es.»,    128. 
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COURT   OF   JUSTICE 
powers  of   (continued). 

to  control  ministerial   officers,   128. 

to   enforce  order,   128. 

to    which    an    action    is   transferred,    399. 
presumption   that  court  acts  within  jurisdiction,   1963. 
pro   tempore   judges   of,    72. 
probate.     See  tit.  Probate  Court. 
proceeding's  in  to  be  in  English  language,  185. 
process  of 

power  to  amend  and  control,  128. 

to  extend  throughout  state,   78. 
publicity    of   proceedings,    124. 
questions  of  law,  addressed  to,   2102. 
record,  courts  of,  what  are,  34. 
record  of 

as   to,   34. 

Intendments  in  favor  of,  53. 
records  and  papers  transfer  to   new  courts,   55,   79. 
reporter   of.      See   tit.   Ptaonosrapliio  Rep<»rter. 

as  to,  generally,  268-274. 
residence  of  judge  of,  158. 
rooms  for 

as  to,   generally,   144. 

directing  sheriff  to  provide  suitable,   144. 

sheriff  to  provide   suitable,  expense,   how   payable.   144. 
rules  of.     See  tit.  Rules  of  Court. 

as  to,  generally,   129-131. 

power  of  court  to  make,   129. 

when  take  effect,  130. 
seals  of.     See  tit.  Seals. 

as  to,  generally,  147-153. 

supervisors  to   provide,    151. 

failure  to  provide,  order  on  sheriff,  151. 

what  courts  shall  have,   147. 
seduction,  sittings  private,  125. 
sessions  of,  73. 
sheriff's  duties,  262. 
sitting:s  of 

public,  when,  124. 

private,   when,    125. 
subpoena    requiring    attendance    on,    disobedience,    how    pun- 
ished, 19S6. 
sub-sequent  applieatiou  for  orders  refused 

contempt,  when,  182. 

when  prohibited,  182. 
superior.     See  ftt.  Superior  Court. 

judges  of.     See  tit.  Superior  Judges. 
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COURT  OF  JUSTICE    (continued). 

.supreme  court.     See  tit.  .Supreme  Court. 

justices  of.     See  tit.  Justiee.s  o£  Supreme  Court. 

terms  of  office,  68,  69. 

their  organization,  jurisdiction   and   term.s,   33-153. 

to  determine  questions  of  fact,  when,  2103. 

vacancy,   proceedings  not  affected  by,    184. 

\v])at  are  the  c-ovii'ts  of  justice,  33. 
COrUT   REPORTER.      See   tit.   Phonographic   Reporter. 

to   transcribe   report  of  trial,   in  case  of  an  appeal,   953a. 
CREDIBILITY.     See   tit.   Evideii«-e. 

of   witness.      See  tit.  AVItne.ss. 
CREDITOR.     See  tit.  Debtor. 

administrator,  when  may  be  appointed  as,   1365. 

cannot  sue  special  administrator,   1415. 

claim  not  included  in  order,  how  disposed  of,  1650. 

defrauding,  arrest,  479. 

may 

apply  for  order  of  sale  of  estate,  1545. 
assent  to  deduction  of  contingent  claim,  1648. 
except  to  administrator's  account,    1626. 
have  execution  issued  on  judgment,  1649. 

require    suit    to    be    brought    to    recover   property    of    estate, 
1590. 

proceedings  of,   on   presentation   of   claim,    1494-1504. 

to  present  claims  against  estate,  time  when,  1493. 

when  entitled  to  administer,  1365. 
CRIME 

conviction  of  as  ground  for  removal  of  attorney,  287. 
CRIMINAL.  ACTION.     See  tit.   Actions. 

defined,  24. 

dying  declarations,  admissibility  of,   1870. 

guilt  to  be  proved  beyond   reasonable  doubt,   2061. 

holidays,  court  may  exercise  powers  of  magistrate  on,  134. 

intent  unlawful,  presumed  from  unlawful  act,   1963. 

jury,  manner  of  impaneling,   251. 

juvenile  court,  131. 

limitation   of  action   on   undertaking  given    in,   340. 

Penal   Code  provides  for,   31. 

perjury,  number  of  witnesses  necessary   to  provi',    1S44. 

presumption  of  innocence,  1963. 

probationary  treatment  of  juvenile  offendt'rs,   131. 

recognizance  in,  action  on.     See  tit.  RecoKrnizanee. 

treason,  number  of  witnesses  necessary   to   prove.    1844. 
CRIMIN.IL.  CONVERSATION 

private  sitting  of  court,   125. 
CRIMI\.\L.   L.AW.     See  tit.  Crlmlual   Avtion. 
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CROSS-COMPIjAINT.     See   tits.   Connterdaim;   Set-oir. 

answer  to,   442. 

demurrer   to,   442. 

g'enerally,    442. 

may  be  set  up,  when,  442. 

necessary   parties   to   bring   in,    389. 

service   of,   442. 

when   proper,   442. 
CROSS-DEMANDS 

assignment  does  not  bar,  440. 

compensate   one   anotlier,    440. 

death  of  party  does  not  affect,  440. 

failure  to  set  up,  fatal,  434,  439. 

generally,  438,  442. 

omission  to  set  up,  fatal,  439. 

when    deemed   compensated,    440. 
CROSS-EXAMINATION.      See   tit.   Witness. 

as  to,  generally,  2045,   2048. 

confidential  communications.  See  tits.  Attorneys;  Attorney 
and  Client;  Clergymen  and  Prie.st.s;  Confidential  Com- 
munications;   Physician    and    Surgeon. 

credibility  of  witness  may  be  drawn   in   ciuestion,   1879. 

definition   of,   2045. 

leading  question   on,   2046. 
CROSSINGS 

railroad,  how  to  be  made,   1240. 

separation  of  grades,   1240. 
CRUELTY  TO  ANIMALS 

lien  for  costs  in  acts  done  to  prevent,  1208. 

sale  and  disposition  of  proceeds  on  foreclosing  lien.  1208. 
CUMULATIVE  EVIDENCE.     See  tit.  Evidence. 

definition  of,  1838. 
CURRENCY 

recovering  specific,  667. 
CUSTODIAN 

of  public  writing  to  give  copies,   1893. 

of  will,  must  produce  it,   1298,   1302. 

of  writings,  to  give  copies,   1893. 

to  give  copies,  1893. 
CUSTODY 

abstract   of  title   in  partition,  of,   799. 
CUSTOM.     See  tits.  Judicial   Notice;  Usage. 

local,    governs   actions    concerning    mining   claims,    748. 

mining,  effect  of,   748. 

usage 

evidence    of,    1870. 
of  trade,  etc.,  1870. 
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DAMAGES.     See  tit.  Claim  and  Delivery. 

amoun't,  stating  in   complaint.   426. 

appeal,  for  delay,  957,  980. 

applicant  succeeding  in  mandamus  entitled   to.   109.5. 

complaint,  must  be  stated   in,   426. 

contempt,    liability   of  party   failing   to  appear   at   liearing   for, 

1220. 
deatli 

failure  to  give  notice  of  to  public  administrator,  for.  1728. 

of  human  being,  for,  377. 
default,  on  judgment  by,  58.5. 
detainer,   treble  in,   735,   1174. 
doable 

in  fraudulent  sale  by  executor.   1572. 

respecting  estates  of  decedents.   1460,   1572. 
eminent  domain,   in.      See   tit.    ii}niiiient    Doiuaiu. 

assessment  of,   1248. 
estate    of   decedent 

embezzlement,   1460. 

executor,  etc.,  fraud,  1572. 

misconduct,    1571. 
excessive,  as  ground  for  new  trial,  657. 
execution,  purchaser  under,  may  sue  tenant  for,  746. 
exemplary,  unmarried  female  may  recov'er,  for  seduction.   374. 
forcible 

detainer,   forcible  entry,  etc.,  735,  1174. 

entry,  treble  damages  in,  735,  1174. 
improvements,  setting  off  value  of,   741. 

injunction   respecting  waters,   vacated  or  modified,   when.    532. 
injury  to  property,  after  sale  of  execution,  746. 
joinder  of  claims  for,   427. 

jury,  when  to  be  assessed  by,  on  failure  to  answer,  585. 
libel,   in.   461. 

mandamus  proceedings,   in,   1095. 
mandate,  on   writ  of,   1095. 
misconduct,  in  probate  sale,  1571,   1572. 
must  be  claimed  in  complaint,  426. 

neglect,   damages  for  deatli   c;iused   by.   limitation   of,   339. 
nuisance,  for,  731. 

on  condemnation.     See  tit.  Eminent   Domain. 
realty,  for  injury  to,  after  execution  sale  and  bef(jrc  delivery, 

746. 
recovery  of  for  injury  to  possession  after  sale  and  before  de- 
livery, 746. 
replevin,  in,  for  detention,   667. 
revocation  of  submission,  damages,  for,   1290. 
seduction,  for,  374. 
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DAMAGES     (continued), 
slander,  for,  461. 
subpoena,  for  disobeying-,  IDOi'. 
treble 

for  detainer,   1174. 

for  forcible  entry,  735,   1174. 

for  trespass,  733. 

for  waste,   732. 
unlawful  detainer,  735,  1174. 
unlawful  entry,  735,  1174. 
usurpation  of  ofHce,  807. 
waste,  for,  732. 

will,  failure  of  custodian   of  to  produce,  liabilit.\-   for.   1298. 
^ivrong'ful 

arrest  of  witness,  for,   2068. 

death,  for,  377. 
DATE 

of  judgment.      See   tit.   Juclj^ment. 
presumption 

as  to,   1963. 

that  writing  is  truly  dated,   1963. 
DAYS 

holidays.      See   tit.  Holiday-s. 
Judicial,  what  are,  133-135. 
DEATH 

abatement  by,  385. 

action  by  representative  for,  by  wrongful  act.  376.   377. 

adverse   possession,   effect  of   death    on,   327. 

attorney,   of,   proceedings   on,    286. 

bail  exonerated  by,  of  defendant.   491. 

child 

death    of   pending  administration,   proceedings   on,    1665. 

parents  may  maintain   action  for.   376. 
claims  on   estate  of  deceased,   1493. 
court     coinmissioner,     of.     appointment     of     elisor     to     execute 

deed,    726. 
cross-demand  not  barred  by,  440. 
damages  for,   377. 

declarations  of  decedent,   relating  to,   1870. 
decree  of  divorce  cannot  be  entered  nunc  pro  tunc,  669. 
deposition  may   be  read   in   case  of,   of  witness,   2032. 
effect    on    presentation    of    claim.        See     tit.      Claims     ag^ainst 

Estate. 
elisor,  appointment  to  execute  deed  on  death  of  commissioner, 

726. 
execution  after,   686. 

executor,  proceedings  on  death  of,   1353. 
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DEATH   (continued), 
lieirs   may   sue   for,   377. 

infant,   who   may   suo   for  and   who   liahle,    876. 
judgment  after,   669. 
liiiiltution 

effect   on,    327,    353,    355. 
of    action    for,    340. 
negllpence 

caused    by,    who    may    sue    for,    377. 
child,   of,   who  may  sue  for,   376. 
of  attorney,   effect   of,    286. 
of  child 

action    by    fatlier    for,    376. 
action    by   representative   for,    §  377. 
of    commissioner    appointed    to    sell    on    mortg'age    foreclosure, 

appointment    of   elisor,    726. 
of  employer,  priority   of   wages,    1205. 
of    iiarty 

after   verdict  and   befcH'e   judgment,   effect,   669. 
in    pnrtition 

proceedings    on,    763. 

service   of  notice  of  appeal   upon   attorney   of,    76:i. 
to  whom  conveyance  or  transfei-  is  to  l)e  made,  effect,    Hluii. 
partition   not  affected   by,   766. 
party,  of,  effect,  on  action,  385. 
possession,    right    of,    not   affected    by,    327. 
presumed,    froin    person    not    being    heard    of    for    seven    years, 

1963. 
proper  practice  on   suggestion   of,   670. 
public  administrator  to   be  notified  of,  1728. 
representative   may  sue  for  wrongful,   377. 
set-off,   not   affected    by,    440. 
survivorship,    presumption    as    to,    1963. 
Verdict,   death   after,    669. 

wages   a   preferred   claim    in    case    of,    1205. 
who  may   be   sued   for,   376,   377. 
DIOUT,    IJIilFAiri/r,    OR    MIS(AltUI.\GE    OF    ANOTIIKIl 

lironiise   to   answer   for   must   be   in    writing,    1973. 
DIOitTOR 

arn-st.      See   tits.   ArreMl;    Hull. 
attachment.      See    tit.    Attaoiiiiieiil.s. 
execution.      See   tit.   Executloii.s. 

judgment,  proceedings  supplementary    Ui   cxccutiuii,    711-721. 
supplementary     proceedings.        See      tit.     Siippleiiieiitai-y     I'ro- 
ceedinfirN. 
OKBTS.       See    tits.    Attncliiiieiits;    lOxeeiilioiis;     IOmL-iIon    of    I)«m-«- 
dont;    Sii|i|tleiii('iitar.v    l*r<>cee<liuKM. 
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DEBTS   (continued). 

attachment   of,    541,    542,    688. 

compromise  of.     See  tit.  CoinpromiNe. 

good  witliout  seal,  1934. 

contribution    among   debtors,    709. 

estate  of  decedent,  payment   of.    164,3-1653. 

execution 

levy   on   under,   546,   688. 
seizure   on,    688. 
payment  to  sheriff  on  attachment   or  execution,    547,  716. 
receiver    may    collect,    568. 
ward's,   how    paid,    1768. 
DECEASED   PERSON 

sale   and  conveyance   of   property   of.      See   tit.    SaleH  ami   Con- 
veyances of  Property  of   Decedents. 
DECEDENT'S  ESTATE.     See   tit.   Estate  of  Deceilent. 

presentation  of  claims  against.    See  tit.  Claims  agrainst  Estate. 
unclaimed,   how  disposed  of,   1739. 
DECEIT 

of  court,   a   contempt,    1209. 
DECISION 

appeal,   review   of,   on,   956. 
deemed,    excepted    to,    647. 
demurrer,   on,   notice   of,   476. 
exceptions  to,  646-649. 

when   to  be   taken,   646. 
facts  and  conclusions  separately  stated,   633. 
meaning   of,    1033. 
must  be 

filed  within   thirty   days,   632. 
in    writing,    632. 
new  trial,  motion   for,    660. 

of  supreme  court  and  departments,  to  be  in  writing,  49. 
on    motion 

for   new   trial,    660. 

to  modify  award,    riglit  of  appeal,   1289. 
.supreme    court 
modifying,    53. 
paramount,   53. 
to   be  in   writing,   632. 
when  subject  to  review  on  appeal,  956. 
written,  to  be,   632. 
DECISION    OF  REFEREE.    See   tit.   Reference. 

findings  of  fact  and  law  must  be  separately  stated,   633,  643. 
DECLARATION,   ADMISSION,  etc.     Set-   tit.    Evidence. 
dying,    1870. 

evidence,   as,   1848-1853,   1870. 
hearsay.      See    tit.    Hearsay   Evidence. 
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DECLARATION,  ADMISSION,   ETC.    (continued), 
"oatli"   includes,   17. 
res   gestae.      See   tit.   Rex  Gostiie. 
DECI-ARATIO.\    OF   INTK.VTIO.N 
attorney,  alien,  27:'). 
sole    trader,    1811. 
DKCKKK.      See    tit.    Order   :iiiil    Decree. 

and  discharge  of  executor  or  administrator.     See  tit.  E."<ecnt<»r 

anil    .\dniini.stratur. 
at  extra  session  of  superior  court,  67b. 
establisliing  heirs,  effect  of,  1724. 

in  proceedings  against  estate.     See  tit.  Clniins  :it>:3iiiis4    lOstaie. 
what  to   be   recorded,    1719. 
liKDICATIOK   TO   PI  BMC   VHE 

presumption    of   dedication    of    burial-ground.    190?,. 
DEED.     See  tits.   Conveyance;   Deed  «f  Trust;   Itefornintion. 
"agreement"   includes,  1856. 
conveyance   of   estate   of   decedent,   1555. 
descriptions  of  land,   rules  for  construing,  2077. 
execution    of,    defined,    1933. 
intended  as  mortgage.     See  tit.   MortjjrnKe. 
niiirtgage   not  deemed,  a,    744. 
slieriff'N 

on    sale   on    execution,    703. 
to   escheated   estate,    1271. 
DEFAULT.     See  tits.   Default  Judgment;  Xon-Nuit. 
adverse  party  in,  court  may  order  deposition,  'lii2?,. 
against   non-resident,   585. 
amended   complaint,   answering   432. 
cannot  exceed  amount  demanded,  580. 
damages,   assessment   of,    on,   585. 
entry   of,   585. 

judgment   on,   585. 
examination   of   plaintiff   or  agent,    585. 
for  failure  to  answer  amended  complaint,   432,  585,  872. 
in  forcible  entry  and  detainer,  1169. 
iu  Ju.stleeN'  court 

as   to   generally,   871,   872. 

relief   from,    for   mistake,   surprise,    neglect,    859. 
in  what  causes  judgment  may   be  liad  upon,   585. 
includes    costs,    585. 
judgment   by,  585. 

as    to    defaulting    defendant.      See    tit.    Defmill    .liiiltfiiieiil. 

cannot  exceed  amount  demanded,   58(i. 

relief 

cannot    exceed    tliat   demanded    by    cmnplaint,    580. 
from,   in    justices'   court.    859. 
setting   aside.    473. 
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DEFAULT   (continued). 

judgment-roll    in   case   of,   670. 

justices'   court,   859,   871,   872. 

mandamus    not   granted   by.    1088. 

non-resident,    default   judgment   against,    585. 

notice  of  motion  to  set  aside.     See  tit.  Notice. 

plaintiff,    what    relief    awarded,    580. 

procedure   where   service   by  publication,    585. 

promise  to  answer  for,  of  another  must  be  in   writing,   1973. 

quieting'  title 

against  unknown    owners,   default   not   entered,    751. 
costs,  when  defendant  does  not  answer,   739. 

reference,  when  may  be  ordered,   585. 

relief  from  judgment  by,    473. 

what  relief  awarded  plaintiff,   580. 

when   entered,    585. 

when   summons  by  publication,  585. 
DEFAULT  JLIDGMENT.      See   tit.   Default. 

notice  of  motion  to  set  aside.     See  tit.   Notice. 
DEFECT,   ETC. 

disregarded,  to  be,  when,  475. 

in  account,  further  account  may  be  ordered,  454. 

in   pleadings,   when   disregarded,   475. 

of   parties,    ground   for   demurrer,    430. 

parties  of,  demurrer  for,  430. 
DEFECTIVE 

complaint.     See  tit.   Complaint. 
DEFENDANT.     See   tit.   Parties  to   Action,   Parties   Defendant. 

definition   of,   308. 

in  action  to  determine  conflicting  claims  to  real  estate,   380. 

joinder   of   several    defendants,    380. 

landlord,    making   a,   397. 

parties,   who   to   be  defendants,   370,   384. 

pleadings    of,   422. 

several,   only  part  of   whom  are  served,   proceedings,   414. 

summons  where  defendants  reside  in  different  counties,  406. 

who    may    be   joined    as,    379. 
DEFENSE.      See   tit.   Answer. 

assignment  not  to  prejudice,  368. 

generally,  437-442. 

libel,  460. 

must  be  separately  stated,  441. 

order  of,  on   trial,   607. 

particular  actions.      See   the  particular   title. 

several   may   be   stated    in    answer,   441. 

written   instrument,    founded   on,    448. 
DEFICIENCY  JUDGMENT.     See  tit.  Foreclosure  of  Mortgage. 

foreclosure  of  mortgage  on  decedent's  estate,  1578. 
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DEFICIENCY  JUDGMENT    (continued). 

in   niortgagre  foreclosure.     See  tit.  ForofloNiirt-  of   >Ior<uaK^- 

.iudpnient  for  costs.      See   tit.   C»Nt«. 
undertaking'  to   stay,   945. 
nKKI\ITIOX.S.      See    tit.    AVords    siiiil    riini.sc.s. 

affidavit,   aOO."?. 

affinity,  17. 

appellant,  17,  938. 

certiorari,    1067. 

civil    action,    30. 

complaint,   853. 

conclusive  evidence,    1837. 

constitution,    1897. 

corroborative  evidence,   1839. 

cross-examination   of  witness,   2045. 

cumulative   evidence,    1838. 

decision  of  court   (or  referee),  1032. 

defendant,    308,    1063. 

depose,   17. 

deposition,   2004. 

direct  evidence,  1831. 

direct   examination   of  witness,   2045. 

eminent   domain,    1237. 

evidence,   1823. 

exception,   646. 

execution  of  instrument,  1933. 

forcible  detainer,  1160. 

forcible  entry,   1159. 

general    verdict,    624. 

grand  jurj%   192. 

incapable,   1767. 

incompetent,    1767. 

indirf'ct   evidence,    1832. 

IndisptMisable   evidence,    1836. 

inference,   1958. 

injunction,  525. 

injury    to    person,    29. 

injury  to  property,   28. 

issue,    588. 

jii«lK'i»ent 

generally,  577. 

in   special  j^roceedings,   1064. 
judicial   record,    1904. 
judicial   remedies,   20. 
jury 

general  jury,   190. 

of   inquest,    195. 

1647 


INDEX. 
[References   are   to   sections.] 

DEFINITIONS    (continued). 

as  to  generally,   1895-1899. 

of  evidence,   182,'i. 
leading   question,    2046. 
liens,    1180. 
mandate,    1084. 
material   allegations,   4  63. 
mentally   incompetent,   1767. 
month,   17. 
motion,    1003,    1064. 
new   trial,   656. 
nuisance,    731. 
obligation,    26. 
occupant,    1160. 

oral   examination    (of  witness).   2005. 
order,    1003,    1064. 
organic  lawr,   1897. 
partial  evidence,   1834. 
person,    17. 

personal   property.    17. 
plaintiff,    308,    1063. 
pleadings,   420. 
presumption,    1959. 
prima  facie  evidence,  1833. 
primary  evidence,  1829. 
private 

property,  1240. 

statute,    1898. 

writings,   1889. 
process,    17. 
prohibition,   1102. 
proof.    1824. 
property,   17. 
public 

statute,  1898. 

writing,   1888. 
real  property,   17. 
redemptioner,  701. 
respondent,  938. 
satisfactory   evidence,    1835. 
seal 

as   to    generally,    14,    1930.  ~ 

public,   1931. 
secondarj'   evidence,    1830. 
section,  of,   734, 
slight  evidence,  1835. 
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DEFINITIONS    (continued), 
special   proceedings,    23. 

verdict,    624. 
state,   17. 

statute,    1897,    1898. 
subpoena,   1985. 
subscribing  witness,    1935. 
terms,    generally,    17. 
testify,    17. 
trial    jury,    193. 
trustee,   369. 
United  States,  17. 
unlawful    detainer,    1161. 
unwritten   law,    1899. 
verdict,   624. 
will,    17. 
witness,    1878. 
writ,    17. 

written   law,   1896. 
DKI-IMU'ENT  TAXES.     See  tit.  TaxeM  ami  Ta.xation. 
DKMVKUV 

claim  and.     See  tit.  Claim  and  Delivery. 

as  to,  generally,  509-520. 
DEMAND 

detainer,    in,    1161. 

inspection  of  written  instrument,  for,  449. 

mistake   or  error  in   statement   of,   not    to   invalidate   claim    to 

mechanics'  lien,  1203a. 
of  bill  of  particulars,  454. 
of  relief,  as  to  necessity  of,  426. 
of  trial   by  jury.     See  tit.  Trial  by  Jury. 
DEMIHUER 

accusation,  to,  against  attorney,  295. 
amended   pleadings,   to,   432,    472. 

in   justices'    courts,    860. 
amendments,  after   or   before,    472. 
answer  and,  at  same   time,   431. 
answer,   443,   444. 

at  same  time,  does  not   waive,  472. 

effect  of  overruling,   472. 

grounds   for,   444. 

in   mandamus,   1091. 

part  and  demurrer  to   part.    111. 

part   of,   443. 

time  for,  432. 

wlien   demurrer   to   coniidaint   overruled,    472. 
as  a   pleading,   422. 
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DEMURRER    (continued). 

bar   to    statute    of    limitations    raisfd    liy.      See    tit.    Sdiditc    of 

Liiniitatlon.<). 
complaint 

may  be  taken   to  part   of.   431. 

to,  mvist  specify  grounds,  431. 

to,    time   for,    430. 
counterclaim,  to,  443,  444. 
cross-complaint,  to,  442. 
forcible  entry  and  detainer,   in,    1170. 
grounds  of 

as  to  generally,  430,  431. 

to  opposition  to  probate,  1312. 
in  justices'  court.     See  tit.  Proceedings  in  Jiistioes'  Conrl. 
in   mandamus,    1091. 
in  proceeding's  for  disbarment.   295. 
intervention,  to,  387. 
issues   raised  by,  589. 
judgment  on,  proceedings  after,   636. 
judgment-roll,  copy  of  order  on,  is  part  of.  670. 
justices'  court,  in.     See  tit.  Justices'  Court. 

as  to,  854,   856-858,   860. 
may  be  taken  to  part  of  complaint,  431. 
must  specify,  what,   431. 

objection  to  complaint  waived,  when,  434. 
order  sustaining  or  overruling,  deemed  excepted  to,  647. 
overruled,    filing  answer,    472. 
overruling 

deemed   excepted   to,   647. 

demurrer  to  answer,  facts  alleged  deemed  denied.  472. 

imposition  of  terms  in  allowing  answer,  472. 

tim.e  to  answer,  476. 

to  answer,  facts  alleged  deemed  denied,   472. 
sustaining,  time  to  amend,   476. 
time 

for,  extending,   473,   1054. 

to  amend  on  sustaining,  476. 

within  which  may  be  taken  to  answer,  443. 

within    which   must  be   taken   to   complaint,    430. 
to   ans^ver 

grounds   of,   444. 

may   be   interposed,    when,   443. 
to   complaint  as   to,   430. 
to  petition  for  adjustment  of  debts,  etc.,   of  city  or  municipal 

corporation,    1822d. 
to  what  pleadings  may  be  taken,  422. 
waived,  not,  by  filing  answer  at  same  time,  472. 
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DEMURRER    (continued). 
waiver  of 

by   failure   to   demur,   434. 

not  by  filing  answer  at  some  time,  472. 

summons  by,  406. 
when   defendant  may  demur,   430. 
DENIAL,.     See   tit.  Answer. 

after  demurrer  overruled,  472. 
uniiweringr 

appearance  is  equivalent  to,   1014. 

at  same  time,  431,  472. 
complaint  to,  430. 
dismissal  for  delay,  594. 

exception  deemed  taken  to  decision  on,  when,  GIT. 
failure  to  make,  effect,  462. 
grounds  must   be   specified,    431. 
judgment  on,  636. 
justices'  court,  in,  855. 
law,  raises  issue  of,  588. 
must  specify  causes,   431. 

sustained,  time  to  aniend  runs  from  notice  of  di-cision,  47G. 
time  for,  enlargement  of,   473,  1054. 
waived,  objections  not  taken  by,  434. 
waives  summons,  406. 
DEI'OSE 

includes  every  mode  of  written  statcnaent  under  oatli,  IT. 
UEPO.SIT.     See  tits.  Itauk  Depo.sit;  J)e|>o.sit  in  Court;   Deiio.sit   of 
Money. 
admitted  funds  to  be  brouglit  into  coiiit.  572. 
appeal  to  superior  court,  on,  97S. 
arrest 

as  to  generally,  485,  497. 

in  lieu  of  bail,  497-500. 

judgment  to  be  satisfied  out  of,   500. 

substituting  bail  for,   499. 
attachment  on,  judgment  to  be  satisfied  out    ot,   550. 
clerk  to  pay  to  county  treasurer,  573,   2104. 
enforcing,    574. 

foreclosure  sale,  surplus  on,  727. 
how  money  applied  or  disposed  of,  500. 
in  banks,  heirs  and  next  of  kin  may  draw,  T6S,   1154. 
In  lieu  of 

bail.     See  tit.  Hail. 
as  to,  497-500. 

undertaking   on   appeal   to   superior   court.      Sec    lit.    UepoHit 
of  Money. 
as  to  generally,  940,  941,  948. 
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DEPOSIT   (continued). 

instead  of  undertaking:,  in  justices'  court,  926. 
justices'   court.      See  tit.  Ju.stice.s'  Coiirt.^. 

costs,   924. 

in,    instead    of   undertaking-,    926. 
money  on,  statute  of  limitations  does  not  apply  to,  348. 
of  money  with  sheriff  in  lieu  of  bail,  499. 
on   condemnation.      See   tit.   Eminent   Domain. 
person  arrested  to  be  discharged  on,  486. 
payment  of  money  into  court  by  sheriff,  498. 
sheriff  to  pay  into  court,  498. 
ship,  sale  of,  surplus,  824. 
substituting  bail  for,  499. 
DEPOSIT  IN   COURT 

appuintnient  of  clerk  to  receive 

how  long  appointment  continues  and   revocation   of,   2104. 

to  be  filed  with   treasurer,   2104. 
by  one  interpleading,   386. 

condemnation  proceedings,  loss  of,  who  to  bear,  1254. 
directed,  when,  574. 
manner  of  enforcing  order  for,  574. 
money  to  be  delivered  to  clerk  or  deputies,  2104. 
must   be   paid   to   clerk    and    deposited    with    county    treasurer, 

573,  2104. 
of  proceeds   of  partition,    773. 
of  surpIiiN 

after  foreclosure,  727. 

on  sale  of  boat,  825. 
on   appeal,   926,   940,   941,   948. 
order  for,  how  enforced,  574. 
payiuent 

in   condemnation   proceedings.   1252,   1254. 

to  county  trea.siirer 

his  liability  therefor,  573. 
how  kept  by  him,  573. 
proceeds  of  sale  of  mortgaged  realty,  1569. 
sheriff  to  deposit  bail  money  in  court,  498. 
to  be  deposited  with  county  treasurer,  573. 
treasurer,  duties  of,   2104. 
trustee,  by,  572. 
when  court  inay  order,  572. 
DEPOSITION.     See  tits.  Evidence;  AVitue.sses. 

absence   of   witness   to   be   proved   before   reading   in   evidence, 

2032. 
another  state,   to   be   used   in,   how   taken,   2036-2038. 
application  for  order  to  perpetuate  testimony  as  evidence,  2084. 
before  whom  may  be  taken,  2031. 
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DEPOSITION    (continued). 
vumuiiHMlon 

from  justice  court,  certificate,   2024. 

non-return   of,   continuance   for,    showing-   necessary.    2027. 

procuring  deposition   without,   20.37. 

to  whom   to   issue,   2024. 
commissioner's   duties,    2026. 
court  commissioner  may   take,    2.59. 

court  may  order  when  adverse  party   in   default,   2023. 
death    of   party,   deposition    may    be    read,    2032. 
defined,    2004. 

"depose,"   definition   of,    17. 
distribution,   proceedings   in.   1664. 
effect   of,   2089. 

either  party  may  take,   of   witness,  2031. 
excluded   when   taking-   was   not   f.iii-,    2o:^:^. 
form   of,   1538. 
how   taken,   as   to,   2006. 
how   to   procure 

how  taken,   2038. 

wliere    no    commission,    2037. 

witness  upon  commission,  2036. 
in  the  state 

as    to,    2031,    2032. 

cannot    be    read    when,    2021. 

manner  of  taking,   2031,   2032. 

may    be    taken    before    a    judge,    etc..     upon     notice    to    tin.- 
adverse   party,   2031. 

may   be   used    by   either   party,    2032. 

reading-,   subscription   and    certification,    2032. 

rig-ht    to    read    in    absence    of    witness,    2032. 

sealing  and   inclosing,   2032. 

to  whom   directed  and  delivered,    2032. 

using  at  trial,  objections  to  form  of  questions,   2032. 
in   this  state  to  be  used  in  other  states,   203.5. 
in  what  cases  may   be  taken.   2021. 
judge   may   take,    2031. 

jurors,   on   deliberation,    may    not    take   with    them.   612. 
jiiNtlce  of 

peace  may   take,   179. 

supreme   court   may   take,    179. 
justices'     court,     postponement     of     trial,     test  iiiii>n>-     may     be 

taki-n    on,    876. 
manner   of   taking,   2032. 
niuy  be  read 

at  any  time,  2034. 

by  either  party,   2022. 
may   be   used   by   either   i)arty   on    trial,   2032. 

165:! 


INDEX. 
[References   are   to   sections.! 

DEPOSITION   (continued). 
notice 

depositions  are  taken  upon,   2006. 

dispensed    witii    where   witness    resides   out    of    state,    wlien, 

2029. 
of  taking,   time   of,   2031. 
out   of  state 

commission  to  take 
how    issued,    2024. 
on    oral    interrogatories,    2025 1^. 
to   wliom   directed,    2024. 
commissioner's  authority  and  duty,   2026. 
in  action,  when  may  be  taken,  2020. 
in  special  proceeding,  when  may  be  taken,   2020. 
interrogatories   to    be   annexed,    how   presented   and    settled, 

2025. 
on  oral  iuterrogratories 

commission    to    take,    2025^^. 
fees  and  mileage,   where  not  taken,    2025 >^. 
notice  of  taking,   2025%. 
right  to  use  of,   2028. 
taking  without  interrogatories,   2025. 
to  be   used,  how  taken,   2035-2038. 
perpetunting;    testimony 

authority   of  person   appointed   to   take   deposition,    2085. 

deposition,   when  may  be  produced  in   evidence,   2088. 

effect  of  deposition,   2089. 

how   perpetuated,    2083. 

manner  of  taking  deposition,  2086. 

notice,   service   of,   2084. 

order  and  petition   with  proof  of  service  to   be   filed,   2087. 

order  for,  2084. 

petition 

and  order  prima  facie  evidence,  2087. 
for  order  for,    2084. 
to    be   verified,    2084. 
testimony,    how    perpetuated,    2084. 
police  judge  may   take,   179. 
postponement   of    trial,    on,    596,    2027. 

deposition  of  witness  on,  admissible,   596. 
taking   deposition   of  witness  in  attendance,   596. 
testimony  may  be  taken  on,  596,  876. 
prisoner's,    1995-1997. 

production  of  deposition   in   evidence,   2088. 
question  and  answer,  must  be  in  form  of,   2006. 
referees  in  proceedings   for   disbarment,   298. 
reference  to  take,  in  proceeding  to  remove  attorney,  298. 
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DEPOSITION   (continued). 

sister  state,   for  use   in,   2034.   2038. 
state 

taking-    within,    2021.    2031-2038. 
taking-  without,   2020,   2024-2028. 
commission  to  issue,  2024. 
interrogatories,    2025. 
superior  judg-e  may  take,    17fl. 
supreme  judge  may  take,   179. 
taking  to  perpetuate  testimony,   2083. 

effect    of,    2089. 
testlmoiiy 

construction   of  provision,    2021. 
of  witness  in  state,  wlien   taken   by,   2021. 
out  of  state,  -n'hen  taken  by,  2020. 
time   of   taking,    2020. 

to  be  used  in  anotlier  state,   liow  taken,   2035-2038. 
used,  when  may  be.   2019,  2028,   2032,   2034. 
■what  it  is,  2004. 
when  excluded,  2033. 

once  taken,   may   be   read   at   any   time,    2031. 
when    may   be   used.    2019,    2028.    2032.    2034. 
who  may  take,  2031. 
witness 
In    state 

deposition  cannot  be  read   in   evidono'   wlii-n.   20'_'1. 
on  postponement  of  trial,  596.   S7r>. 
to  will,  of,  1308. 
read,   may   be   when,    2021. 
wlien    may   be    taken,    2021. 
written  declarations  under  oatli   to  be  by  deposition.   2010. 
DEPUTY   ASSE.SSOR.      See   tit.    Assessor. 
DEPUTY  CUERK.     S.e  tit.  Clerk. 
DEPUTY   SHERIFF.      See   lit.    SlierKT. 
DEROGATION    OF   COMMO.\    LAW 

code  not  to  be  deemed  in,   4. 
DESCENT 

right  of  possession  not  affected  Ijy  descent  cast,  327. 
DESCRIl'TIOIW 
in    deeds,     2077. 

in   pleading,   of  real   property,   455. 
real   properly,  of   in   pleading,   455. 
rules   for   eoiistnietion   of 
of   lands,   gt'uerally,    2077. 

where  there  are  definite  and  ascertained  particulars,  2077. 
survey,  property  in,  order  for,  743. 

when  a  road  or  stream  of  w-ater  not  navigable   is   boundary 
2077. 
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DEPOSITION   (continued). 

when    permanent    and    visible    or    ascertained    boundaries    or 
monuments  are   inconsistent   between   different  meas- 
urements,   2077. 
when  the  description  refers  to  a  map.   2077. 
when    tide   water   is   the   boundary,    1077. 
DESTROYED   WILL,.      See    tit.    \Vill.s. 
certificate  of,   1341. 

court   to    restrain   injurious   acts    of   executors    or   administra- 
tors during  proceedings  to  prove,   1341. 
executors    or    administrators    restrained    from    injurioiis    acts 

pending   proceedings    to   prove,    1341. 
letters  thereon   granted,   when,   1340. 

must   have   been    in    existence    at    time    of    death.    1339. 
probate   of.      See  tit.  Probate  of  Lost  or  Destroyed  Win. 
proof  of   loss   or  destruction   to  be   taken,    1338. 
restraining  injurious  acts  of  executors  or  administrators  dur- 
ing proceedings   of  to  prove,   1341. 
to  be  certified,  recorded,  and  letters  thereon  granted,   1340. 
DETEIVTION.     See  tit.  Forcible  Entry. 

limitation   of  action   for,    338. 
DEVISE    AND   LEGACY.      See   tit.   WilL 
action 

Involving  validity  of  gift  or  trust   under,   conclusiveness   of 

determination,   738. 
to    quiet    title    involving    gift    or    trust    under,    unprobated 
will  admissible,  738. 
devise 

or  legacy,  petition   for,  on  giving  bond.   1658. 
specific,    how    far    exempt,    1562. 
devises 

liability  for  debts,  1563. 
specific,    liability    for    debts,    1563. 
legacies 

liability   for   debts,   1563. 
order  for  payment  of,   1651. 
specific,   liability  for  debts,   1563. 
legacy 

need  not  be  paid  until  court  orders,   1646. 
petition   for  on   giving  bond,    1658. 
specific,   how  far  exempt,   1563. 
DEVISEE.      See   tits.   Devise   and    Legacy;    Will. 
DIAGRAM.     See  tits.  Maps;   Evidence. 
DIRECT   EVIDENCE.      See    tit.    Evidence. 
DIRECTORS.      See    tit.   Corporations. 
limitation  of  action  against.  359. 
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DISABILITY.     See   tit.   Statute   of    riniitutionN. 

action  not  abated  by,  385. 

cause  of  action  accruing-  during  infancy,   328,   3.")3. 

certain    disabilities    excluded    from    time    to   commence   action. 

328. 
jiistiees' 

presiding,   substitute,   85. 

proceedings    thereon,   922. 

reassignment   and   transfer   of   action,    90. 
Ilniitationa 

how   affected  by,  353. 

must   exist   when    right  accrues   to  avoid,    357. 
presiding  justice's,  substitute,   85. 
statute  of  limitations,   effect  on,  328. 
superior  judge's,   holding  court  by  another,  160. 
DISBARMENT  PHOCEEDINGS.      See    tit.    Attorney   »t    l,a\v. 
DISBUKSE.MENTS.      See    tit.    CoMt.s. 
as  to   costs,    1021. 

bill  of.     See  tit.  Cost   Bill. 
as   to  generally,    1033. 
DISCHARGE.     See   tit.    insolveii«-> . 
arrest,  from 

exonerates  bail,  491. 

on  bail,  etc.,  485. 
final,   1151. 

in    insolvency.      See   tit.    Insolveiiey. 
juror,  sick,  615. 

of    debt    against    executor.      See    tit.    E.\e«'iilor    ami     Ailniiiiis- 
t  rat  or. 

as   to,   1448. 
of   executor   or  administrator.      See    tit.    lOxeeiMor   ami     \<liiiiii- 

Istrator. 
of  person  imprisoned  on  civil  process,  1143,  1151. 

examination    before   judge.    1146. 

final,  1151. 

interrogatories   may   be   in   writing,    1147. 

may  be  discharged,  wlien,   1143-1154. 

notice    of    application    for,    1144.. 

oath   to  be  administered  on.    114s. 

order    of    discharge,    1149. 

refused,  apply  again,  when.    Il.")(». 

service  of  notice,   1145. 
plaintiff 

may   order  discharge  of  prisoner,  and  effect  of,   1153. 

to  advance  funds  for  support  of  prisoner,   1154. 
refused,   prisoner  may   again   appl>'.   wIh-ii.    1150. 
DISCLAIMER 
generally,   739. 
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DISCONTINUANCE   OF   ACTION 

entering,   581. 
DISCOUNT 

of   allowed   claims   against    decedent's   estate,    1648. 
DISCRETION    OF   COURT 
costs.     See  tit.   Costs. 

as  to  allowance  generally,    1025. 

appeal,    of,    when    in,    1027. 

eminent    domain,    in,    1255. 

partition,  in,  768,   795-801. 

postponement   of   trial,   on,    1027. 

proceedings   for   condemnation   of  land  in,    1255. 

when  court  has,  as  to,   1025,  1027,  1029,  1055. 
evidence  on  collateral  questions,  admitted  in,  1868. 
expenses  of  referees  in  partition,  168,  796. 
form  of  administering  oath,   in,  2095. 
granting  stay,  under  writ  of  review,   in,   1072. 
in    matters    of    cross-examination.      See    tits.    Cross-Exaniina- 

tion;  Evidence;  Witness. 
on   allowance   of   costs,   1025. 

ordering  issues  in  mandate  to  be  tried  by  jury  in,  1090. 
order   of  proof,   etc.,    607,    2042. 

to  order  reference  in  accusation  against  attorney,   298. 
view   by  jury    of   premises,   allowed   in,    1954. 
DISMISSAL,    OF    ACTION.      See    tits.    Appeals;    Judgments;    Non- 
suit;  Vacating  Dismissal  oi  Action. 
and   reinstatement   in  attachment.      See   tit.   Attachment. 

effect,    553. 
appeal,   is    the    remedy   for,    581. 
by   court   of  own  motion,   when,   581a. 
by   other  party,  581. 
by    plaintiff,    581. 
by   the    court 

after   verdict   and   final    submission,    when,   581. 

for   failure  to 

issue   summons,    581. 

serve  summons,  when,  581a. 

upon  motion  of  the  defendant,  581. 

upon  trial  and  final   submission,  when,   581. 

when   plaintiff   fails    to   appear,    581. 
delay,  for,  594. 

election  contest,  grounds  for,   1117,  1122. 
failure 

to  appear,   594. 

to   enter  judgment,  dismissal,    581. 

to  serve  summons,  when,  581a. 
generally,   581. 
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DISMISSAL  OF  ACTION   (continuod). 
how  made,   581. 
in  justices'  court.     See  tit.  Jiislife.s"  Court. 

as  to   generally,   890. 
judgment  of,   without  prejudice,   in   justices'   court.   S!tO. 
justices'  court,  dismissal  of  action  witliout  prejudice  in,  890. 
of   action,   grounds   for,    ,581,    594. 
of  appeal.      See   tit.    DiMiniMMal   of   Appeal. 
security   for   costs,    for   failure   to    give,    594. 
to  be  entered 

in  clerk's  register,  when,   581. 
on  minutes  of  court,  when,  581. 
DI.SMISSALi  OF  APPEAI..     See  tit.   niNiiiissnl  of  AeUoii. 
effect    of,    955. 

failure  to   file  papers,   etc.,   954. 
IJISMISSAL,   OF   CROSS-COMTIiAIiVT.      See   tit.    (ross-ConipIiiiiit. 
DISOIIKDIEXCE.      See    tit.    Conteiiipt.s. 
DISPUTED    CORNER.      See    tit.    Boundaries. 

estahlished  by  natural   objects,   1954. 
DISQIJAMFICATION.      See    tits.    AHinity;    ConsnuKuinUy. 
of  judge 

as    to,    170,    833,    1430. 
change  of  place  of  trial   for,   833. 
in   probate   proceedings,   1430. 
transfer    of   administration    for,    1429. 
when  judge  need  not  act,  1430. 
re-transfer,  how  made,   1432. 

transfer  not  to  change  right   to  administer,   1432. 
transfer  of  probate  matters  to  adjoining  counties,   1  131. 
authority   of   court   to   which    transferred,    1431. 
when   cause   issued   be   transferred,    1432. 
when  proceedings  to  be  returned  to  original  court.   I  133. 
of   juror,    602. 
of  justice,  170,  833. 
of   referee,    641. 
DISSOLIITION 

of  corporation.      See  tit.   Corpora* ions. 
of   injunction.      See    tit.   Injunetion. 
of  savings  and   loan   association,    1234. 
DISSOIA'ING  COKPORATION.      See   tit.    Corporations. 
DISTUIilUTION    .\M>   Kli\.\Ii   SET'I'MOM  ION 'I'.      S(  (     til.    Distriltu- 
tlon    and    Partition. 
as  to  generally,   1634. 

continuation    of  admiiii.stra  t  inn,    when,    1670. 
deeree  of 

to   be  made   only   after   notice,    166S. 
when  decedent  not  a   resident  of  stale,   Ififi". 
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DISTRIBUTION  AND  FINAL,  SETTLEMENT    (continued). 
di.strihiition 
finni 

advancements   to  lieirs,   questions  as   to   determined,    1686. 
answer  and   service   thereof,   1664. 
appearance  to   be 

entered,    1664. 

filed,    1664. 
at  time  of  executor's  settlement,   1579. 
attorney 

for  minor,    1664. 

to  file  written  evidence  of  authority,   1664. 
claimants    considered,    are    heirs,    devisees,    legatees,    as- 
signees,  1663. 
complaint   and   service    thereof,    1664. 
conclusiveness   of,    1664. 

decree,  1666. 
costs  on,   1664. 

decision  on  question   of  advancements,  effect   of,  1686. 
decree 

for,  to  contain   what,   1666. 

relating  to,  to  be  recorded,   1719. 
default  to   be  adjudged,   1664. 
depositions,   1664. 
evidence,    1664. 

executor's   statement   of   account,   1665. 
generally,    1634,    1665,   1666. 
hearing,  1668. 

heirship,   determining   on,    1664. 
homestead,  setting  apart  on  death,   1475. 
how  made  and  to  whom,  1665. 
infant    or    incompetent    ^vitliout    ;j;'uurdian 

deposit  with  treasurer,  and  how  withdrawn,   17031/^. 

proceedings   in   case   of,    1703 i/i. 
judgment   in,  conclusiveness  of,    1664. 
jurisdiction 

after  to  settle  accounts  of  trustees,  1698. 

when  acquired,  1664. 
manner  of,  1665. 
new   trial,    1664. 
non-resident  decedent,   1677. 
notice    of,    1668. 

application   for,    1668. 

further,    1668. 

proof   of   service,    1664. 

requisites,    1664. 

service,  1664. 
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DISTRIBUTION  AND  FINAL  SETTLEMENT    ( cuntiniud). 
notice  of 

on   whose  petition  made,    1668. 
order  for,  1666. 

to  show  cause,  1664. 

where  all   debts  paid   by   first   distril>utioii,    1651. 
parties,  1664. 

partition    on,    1668,   1675,    168.5. 
petition  for,   1664. 
practice  on,  rules  of,  1664. 
setting  petition  for  Iiearing,  1668. 
settlement  of  executor's  account,   1665. 
taxes  must  be  paid,  1669. 
to   whom   made,   1665. 
when   may   be   made,    1665. 
wlio   may  petition   for,   1665. 
IiartinI 

apiiliciition    f4»r 

notice   of,   1659. 

resisting,  1660. 
bond  for,    1658,   1661,    1663. 

may  be  dispensed  with,  when,  1663. 

payment  or  suit   on,    1662,   1663. 
costs,  1661,   1663. 

of  proceeding's  for,  paid   by  applicant.   1663. 
execution   of  order  for,   1661. 
executor  or  administrator  may  resist,   1G60. 
lieir,   legatee,   or   devisee   may   petition   fur  aftir   one   year, 

1661. 
legacies,  payment  of,  or  giving  bonds,   165S. 
notice  of  application   for,    1659,    1663. 
order  for,  1  651. 

delivery  of  proceeds,   1663. 
partition   on,    1661. 
petition  for 

any   interested  person   may  resist,   1660,    1663. 

executor  or  administrator  may  resist,   Ifit;.'!. 
proceedings    to    determine    interest    of    lu'ir,    legatee,    or 

devisee,   1663. 
time  for,   1658. 
when   may  l)c  ordered,   1661. 
>vlio  ni ay- 
apply  for,    1660. 

resist,    1660,    1663. 
heirs  may  contest  all  maltci-s,   1636. 
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DISTRIBUTION  AND  FINAL  SETTLEMENT    (continued), 
heirs  may  file  petition,  1664. 

appeals  must  be  taken  within   what  time,    1664. 

appearance,  1664. 

attorney  for  minor,   1664. 

complaint  setting  forth  lienship,  1664. 

court  to  make  order  directing  notice,   1664. 

decree  of,  service,  1664. 

description  of  real  estate  in,  1664. 

lienship 

complaint  setting  forth,   1664. 
time   to  plead   to   complaint   to,    1664. 
notice  of  taking  of  depositions,  1664. 
plaintiff  is 

party   filing  complaint,   1664. 
time  to  plead  to  complaint  of   lienship,   1664. 
legacies,  property,  how  marshaled  for  payment,   1658. 
legatee 

right  to  greater  or  less  portion  not  to  affect  right  lo   hear- 
ing,  1664. 
of   estate    of   decedent,    deposit    with    county    treasurer,    when, 
17031/2. 
payment  out  on  petition  and  order,   1703 1/^. 
provision  applicable  to  any  and  all  estates,  1703%. 
petition    for 

distribution  after  one  year,  1663. 
application  may  be  resisted,   1663. 
bond 

may  be  dispensed  with,   when,   1663. 
to  be  filed  by  heir,   1663. 
costs  of  proceedings  shall  be  paid  by  applicant,   1663. 
court   may 

grant  petition,   when,   1663. 
suspend  proceedings,   1663. 
delivery  of  proceeds  by  executor,  1663. 
real  property,  recording  order,  1719. 
taxes,   1669. 

what  decree  must  contain,  and  is  final,   1666. 
DISTRIBUTION    AND    PARTITION.      See    tit.    Distribution    and 
Final    Settlement. 
advances  made  to  heirs,  1686. 
any  person  interested  may  petition,  1676. 
assigning  whole  estate  to  one  on  payment  to  others,  16S(i. 
at   time   of   executor's    settlement,    1634. 
commissioners,   1675. 

appointment,   oath,   and   warrant,    1675. 
for  partition,   appointing,   1675. 
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DISTRIBUTION    AND    PARTITION 
tM>iiiiiii.sNiont'r.s    (continued ). 

may   take   te.stiniony,   1683. 

new,   1684. 

number  of,  1675. 

one  only  may   hv  appointed,   167.5. 

powers  of,   1683. 

report 

confirming  or  rejecting,  1684. 
recording,    1684. 

time  of  appointment,  1676. 

to  be  sworn,   1675. 

to  make,  not  necessary,   when,   1685. 

to  make  partition,  are  not  neces.sary,    KIK.'). 

to  report,   1684. 
duty  of  commissioners,   1685. 

to  make  report,   1684. 
estates 

in   common,   1675. 

in  different  counties,  liow  divided,  1677. 

may  be  sold,   1682. 

of  absentees.     See  tit.  K.>*tato.s  <»f  lJeftMl»'ii(N. 
notice,  1683. 

to   be   given    to   all   persons   and   guardians    before   partition, 
1683. 
of  estate  in 

common,  1675,   1676. 

different  counties,  1677. 
owelty,  1681. 
Iiartition 

and   notice  thereof,  and   time   of   filing.      See   tit.   I'artUion. 

to   be  recorded,   1684. 
payment  for  equality  of  partition,  by  whom  and  liow,    1681. 
petition 

and  notice,  time  for  filing  and  giving,  1676. 

for,  notice  of,  to  whom  given,  1676. 

notice  of,  for,   1676. 
proceedings,  where  property  cannot  be  divided  without  injury, 

1680. 
sale 

for  distribution  and  partition,   1680. 

how  conducted,    1680. 

may   be   ordered,   1680. 
shares  to  be  set  off  by  metes  and  bounds,   107!). 
where  some  heirs  parted  with   interest,   1678. 
who  may  petition  for,  1676. 

whole  estate  may  be  assigned  to  one  in  certain  cases,  1080. 
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DISTRIBUTIVE    SHARE   OF    HEIR.      See    tit.    Attaoliiiieiit. 
DISTRICT   ATTORNEY' 

duty  in  relation  to  public  administrator,  1742. 

duty  where  public  adininistrator  fails  to  make  return  and  ti> 
account,  1744. 

in  ca»<e  of  nui.<4ance 

city  attorney  over,  have  concurrent  right.  731. 
to  abate  when  directed  by  supervisors,   731. 
inay  sue  to  abate,  731. 
DISTRICT  COURT 

transfer   of   books,   records,   and   actions   to   superior   court,   79. 
DISTRICT   COURTS    OF   APPEAL, 

attorneys  admitted  to  supreme  court  maj'  practice  in,  277. 

examinations  for  admission   of  attorneys,   by,   276. 
DISTRICT  OF  COLUMBIA 

included  under  state  and  United  States,  17. 
DIVIDENDS.     See  tit.  Corporation.s. 
DIVISION   FENCE.     See  tit.   Boundaries. 
DIVISION   OP  JUDGES.      See   tit.   Sui>renie  Court. 
DIVISION   OF  THIS  CODE 

as  to,   1. 
DIVORCE.      See   tit.    Alimony. 

admission  of  adultery  not  sufficient,  when,  2079. 

alimony   in.      See  tit.  Alimony. 

amendments  in  complaint  for,  473. 

confession  of  adultery,  not  sufficient  in,   2079. 

jurisdiction   of  proceeding's  for,   76. 

jury  in  action  for.     See  tit.  Jury, 

service  of  pleadings  and  papers  in  action   of,   1019. 

sitting  of  court,  private,  to  hear,  125. 
DOCKET.      See   tits.    Docket    of  Jn.stices'   Court;    Superior   Court; 
Supreme  Court. 

entries  made,   how,   672. 

execution  on.  of  predecessor,  916. 

foreign  justice,   of,  copy  as  evidence,  1921,   1922. 

how  kept,   672. 

what  to  contain,  672. 

inspection,   open  for  public,   673. 

is  what,  672. 

judgment,  how  and  when  entered,  671. 

of  justice  of  the  peace.     See  tit.  Docket  of  Justices'  Court. 
as  to,  generally,  911-918. 

public  inspection,  open  for,  673. 

redemptioner  must  produce  copy,   705. 

satisfaction,  entering  in,  675. 

to  be  open  for  inspection  without  charge,  673. 

transcript  of  may  be  filed  in  other  counties,  lien  under,   674. 

what  to  contain,   672. 
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DOCKET  OF  JUSTICE3S'  COURT.     See  tit.  Docket. 

as  to.  93,  911-918. 

conviction  for  contempt  must  be  entered   in,   911. 

definition   of,   672. 

entries,  how  made,  672. 

entry  of  prima  facie  evidence  of  what,  912. 

execution   on   of  predecessor,  may  issue,  1916. 

foreign,  copy  of  evidence,  1922. 

index  to  must  be  kept,  913. 

judge  to  designate  succeeding  justice,  when,   918. 

judgment  of,  671. 

justice  may  issue  execution  or  other  process  upon  of  his  pre- 
decessor, 916. 

must    be    delivered   by   justice    to    liis    successor    or    to    county 
clerk,  914. 

predecessors,    justice    may    issue    execution    or    other    process 
upon,  916. 

procedings  as  to  when  office  becomes  vacant  before  succes.'jor 
is  appointed,  915. 

successor  of  justice,  who  shall   be  deemed,  917. 

what  to  contain,   911. 
DOCUMENT 

ancient,   presumption  of  genuineness,   1963. 

proving.     See  tit.  Evidence. 
DOMICILE.     See  tit.  Residence. 
DOMICII-IARY    ADMINISTRATOR.      See    tit.    Executor   and    Ad- 

ininiNtrator. 
DOMICII.IARY   APPOINTEE.     See   tit.   Executors   and  Adminis- 
trators. 
DOMICILIARY    EXECUTOR.      See    tit.    Executor    and    Adminis- 
trator. 
DOMICILIARY  REPRESENTATIVE.     Sec  tit.  Executor  and  Ad- 
ministrator. 
DOUBLE  DAMAG'ES.     See  tit.  Damages. 

for  etnbezzloment  of  property  of  estate,  1458. 
DRUGGIST 

exempt  from  jury  duty,   200. 
13RUNKARD.     See  tit.  Insane  and  luconipciciit    I'crMoii.s. 
DYING  DECL.VRATIONS.     See   tit.   Evidence. 

.as  to  generally,  1870. 
EASEMENT 

coiideniMiition   of  under  eminiMit  nomaiii,    123!>. 
EJECTMENT 

alienation    pending   suit,    not   to    prejudice,    747. 

costs  in,  wlicn  allowed  of  course,  1022. 

description  of  property  in  complaint,  455. 

executor,  suit  by  or  against,  1582. 
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EJECTMENT    (continued). 

improvements,  set-off  for,   741. 
joinder  of  cause  of  action  with,  427. 
measurement 

of  land  in   dispute,  742. 

of  sliafts,  tunnels,  etc.,   742. 
mining  claims,  custom  and  usage,  evidence  of,  748. 
parties 

as   to  generally,   380,   381. 

defendant 

unknown,  how  claims  of  determined,  749[a]-751. 
who  may  be  joined  as,  379. 
re-entry  after  contempt  of  court,   1210. 
summons  to  unknown   defendants,  750,   751. 
survey  of  land  in  dispute 

as  to  generally,  742,  743. 

liability  for  injury  done  by,  743. 

order  may  issue  for,  742. 

what  to   contain   and  how   served,   743. 
termination  of  plaintiff's  riglit  pending  action,  effect  of.  740. 
title,  plaintiff's,  terminating  during  suit,  740. 
unkno^vn  claimants 

determining   title   of,    751. 

summons  to,  750,  751. 
verdict  in,  625. 
writ  of  possession.     See  tit.  Writ  of  Assistance. 

as  to  generally,  380. 
ELECTION.     See  tit.  Contesting  Election. 
annulment  of,  effect,  1127. 
contest  of.     See  tit.  Contesting  Election. 

as  to  generally,   1111-1127. 
holiday,  day  on  which  held,  is,  10.  •>• 

illegal  votes,  when  not  to  annul,  1114. 
irregularity  and  misconduct  of  judges 

when  not  to  annul,  1113. 

when  to  annul,   1112. 
justices  of  peace,  time  of,  103. 

preference   given    to   contested    election    cases    on    hearing   ap- 
peals, 57. 
public  officers,  of,  prescribed  by  Political  Code,   262. 
superior  court  judges,  of,  65. 
supreme  court  judges,  of,  40. 
tie  vote.     See  tit.  Contesting  Elections. 
void  office  vacant,  1127. 
who  may  contest,  1111. 
ELECTRICAL.  POWER,  ETC.,  COMPANY 
eminent  domain  for,   1238. 
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ELISOR 

appointment    of    on    death,    inability    or    absence    of    commis- 
sioner appointed  to  sell   in  mortgage  foreclosure,   726. 
compensation   of  for  summoning  jury,   228. 
summoning  jurors  to  complete  panel,   227. 
summoning  jury   forthwith,   226. 
to  give  undertaking,  726. 
to  sell  encumbered  propertj',  726. 
EM1iE7//.L.EMET^T.      See    tits.    Embezzlement    unci    .Surrender    of 
Property  of  Estate;  Estates  of  Deoedeut.s. 
administrator,  etc.,  by,  suspending  for,  1G2G. 
arrest 

ground  for,   479. 

in  justices'  court  in  case  of,  861. 
estate   of  decedent,  1458-1461,    1626. 

ward's  property,  examination  of  person  suspected  of,  1800. 
EMBEZZLEMENT     AND      SURRENDER      OF      PROPERTV      OF 
ESTATE 
accounting,   citing  persons  to,   1461. 
before  grant  of  letters  testamentary,  1458. 
citation 

as  to,  generally,  1459. 
disobedience  to,  1460. 
to  persons  intrusted  witli  estate,  1461. 

to  persons  suspected  of  having  embezzled  estate,  etc.,   1459. 
compelling  disclosure  by  imprisonment,  1460. 
damages  double  value  of  property  as  assessed  by  court,   1460. 
disclosures  may  be  compelled   by   imprisonment,    1460. 
embezzlenieut 

before  grant  of  letters  testamentary,   1458. 
citation   to  person   suspected  of,  1459. 

penalty  for  refusing  to  obey,  1460. 
examination  of  person  suspected  of,  1459,   1460. 
exijenscs  of  person   cited  on    suspicion   of,   1459. 
punishment    for,    1460. 
liability    in    damages    for    double   assessed    value    of    propeity. 

1460. 
letters   testamentary   before,    1458. 

papers  respecting,  concealed,  how  secured,  1459,  1460. 
penalty 

for  embezzlement  of  estate,   1460. 
for  refusal  to  obey  citation,  1460. 
persons    intrusted    with    estate    of    dcccdi'nt    may    Ije    cited    to 

account,  1461. 
possession 

executor  or  administrator  to  have,   1452. 

of   real    estate,    when    to   be    delivered    to    heirs    or   devisees, 
1453. 
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EMINENT  DOMAIN.      See  tit.   Condeiimntiou  Proceedingni. 
action 

how  commenced,  1243. 
where  to  be  brought,  1243. 
annulment  for  failure  to  pay  damages,   1252. 
answer  may  show  what,   1246. 
appeal  in 

effect  of,  on,  1257. 
provisions  relating  to  apply,  1257. 
attorney's  fees  in  action  on  bond  to  build  fences,  etc.,  1251. 
bond  to  build  fences  and  cattle-guards,  1251. 
cattle-guards  and  fences,  1248,  1251. 
code,  effect  of  this  part  of,   1258-1264. 

common  use,  court  may  regulate  mode  of  enjoying,   1247. 
compensation,  see  "damages,"  this   title. 

court  to  order  money  deposited  to  be  delivered  to  defendant, 

when,  1254. 
defendant,  when   entitled  to  demand,  1254. 
deposit  in  court 

amount  of  and  duty  of  court,  1254. 
county  clerk   liable   to  plaintiff  for  loss,    1254. 
is  at  risk  of  plaintiff,   1254. 
plaintiff  to  make  loss  good,   1254. 
deposit  of  money  with  state  treasurer,  and  his  duty,  1254. 
payment   to   defendant   an   abandonment   of   defenses,   when, 
1254. 
complaint  and  its  contents,  1244. 

description  of  each  piece  of  land  sought  to  be  taken,  1244. 
if   right   of   way    is    sought,    complaint   must   sliow    location, 

1244. 
in   condemnation   for  sewer,   1244. 
names  of 

all  owners  and  claimants,  1244. 
corporations,    1244. 
statement  of  the  right  of  plaintiff,  1244. 
condemnation  in.      See  tit.  Condemnation  I>r«ioeeding:s. 
estates  and  rights  subject  to,    1239. 
facts 

necessary  to  appear  before,  1241. 
to  be  found  before,  1241. 
conflicting  claims,  court  may  determine,  1247. 
construction  of 
provision,    1260. 

statute,  in  general,  1258,   1260,   1263. 
this  part  of  code,  1258,  1260. 
costs 

as  to  generally,  1255. 
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EMINENT  DOMAIN 
costs    (continued). 

apportionment  of,   1255. 
may  be  allowed,   1255. 
cttiirt 

may  order  money  to  be  deposited  in  state  treasury,  1254. 
or  jury  to  assess  damages,  1248. 

compensation   to  be  assessed,  how,   1248. 

property   sought   to   be   condemned  constituting   only   part 

of  large  parcel,  1248. 
separately,  how  much  the  portion  souglit  to  be  condemned 

is  injured,   1248. 
value  of  the  property  sought  to  be  condemned,   124S. 
^vliere   property   sought    to   be   condemned 
is  for  a  railroad,   1248. 
Is  water,  1248. 
power  of,  1243,  1247. 

shall  have  jurisdiction  to  regulate  tlie  mode  of  cros.'fing,  or 
enjoying  a  common  use,   1247. 
cross-complaint,  442,  1247. 

crossings,  court  may  regulate  mode  of  making,  1247. 
curing  defective  title,  new  proceedings  for,  1250. 
damages 

as  to  generally,   1248. 

apportionment  of,  1248. 

assessment  of,  manner  of,  1248. 

benefits  to  be  considered  in   the  assessment   of,   1248. 

court  or  jury  to  assess,  1248. 

date 

when   to   be   fixed,    12  49. 

with   respect  to  which   sliall  ))e  assessed,  1249. 
deposit 

for  in   court,   1252,   1254. 
or  bond  for  payment  of,   1251. 
elements  of,   1248. 

failure  to  pay  annulment  of  pnufidlngs,    1252. 
in  cases  involving  waters,-  1248. 
interest  on,  1249. 
nieasure   of,    1249. 
money  deposited  applied  on,  1257. 

not    to    include    improvements    made    snbsi-iiucnt     to    sum- 
mons, 1249. 
payment  of,  time  for,   1251,    1254. 
referee  may  assess,  1248. 

to  be  assessed  for  each  source  of  injury  separately,   1248. 
to  whom  to  be  paid,  1252. 
date    with    respect   to    which    compensation    shall    )>e    assessed, 
and  measure  thereof,   1249. 
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EMINENT    DOMAIN    (continued). 

defective  title,  new  proceedings  to  cure,  1250. 

defend,  who  may,   1246. 

defense,  who  may  make,   1246. 

defined,   1237. 

district  court,  jurisdiction,   1243. 

easement  may  be  condemned,   1239. 

entry 

on  land  to  survey,  action  for,  1242. 
right  of,  may  be  condemned,  1239. 
to  make  surveys,  1242. 
estate 

subject  to  public  use,   1239. 
an  easement,  1239. 
fee  simple,  1239. 

right  of  entry  upon  and   occupation   of  land,   1239. 
what  may  be  acquired,  1239,  1240. 
exception  under,  1258. 
execution  to  recover  damages,  1252. 
facts   necessary    to    be    found   by    court    lief  ore    coiidemnation, 

1241. 
fee  simple  may  be  condemned  for  what,  1239. 
fences  and  cattle-guards,    1248-1252,    1257. 
fencing,   1248. 

final  order  of  condemnation 
what  to  contain,  1253. 
when  filed,  title  vests,  1253. 
for  what  purposes  may  be  exercised,   1238. 
franchise  may  be  condemned,  1240. 
generally,  1237-1254. 
hearing,    1247. 

improvenaents  made   subsequently  to   summons,   no   compensa- 
tion for,  1249. 
interlocutory   order  for  possession,    1254. 
jurisdiction   of 

courts  to  regulate  mode  of  making  crossing  of,  or  enjoying 

common  use,  1247. 
superior  court,  1243. 
locating  property  required,  1242. 
location 

of  property 

manner   of,   1242. 
survey,  1242. 
parties  may  make,  when,   1242. 
may  be  exercised  on  behalf  of  what  uses,   1237. 
municipality's  land  may  be  condemned,  1240. 
new  proceedings  to  cure  defective  title,  1250. 
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EMINENT   DOMAIN    (continued). 
ne^'  trial.s  and  aiipoalM 

costs,  defendant  to  boar  wlien   ho  recovers  less,   1254. 
effect  of  motion,  1257. 
provisions  relating  to  apply,  1257. 
order 

for  condemnation,    1253. 
nt  condemnation 
filing,  1253. 

what  to  contain,   1253. 
pnrtieM 

as  to  generally,  1246. 

may  make  location,  enter  and  survey,  when,  1242. 
payment 

into  court  does  not  discharge   plaintiff,   1254. 
of  damages  or  deposit  of  bond  therefor,   1251. 
when  to  be  made,  1251,  1252,  1254. 
ponding  proceedings  not  affected  by  provision,   1261. 
poN^eNNion 

plaintiff  may  be  authorized  to  take  when,   1254. 
putting  plaintiff  in  on  payment  or  giving  bond  pending  new 
trial    or   appeal,   1257. 
power  of  court  to  determine  conflicting  claims,  1247. 
practice,  rules  of,  1256,  1262. 

preference  of  proceedings  over  otlier  civil  actions,  1264. 
private  property 
defined,    1240. 
that  may  be  taken  ineludeH 

all  classes  of  private  property,  1240. 
all  real  property,  1240. 

all  rights  of  way  for  any  and  all  purposes,  1240. 
franchises   for  toll-roads,  etc.,   1240. 
land  l>elonging  to  this  state,   1240. 
property  appropriated  to  public  use,   12'ht. 
railroad   crossings,   1240. 
what   included   under,    1240. 
prooeedlnK.s  to  condemn 

land  belonging  to  tliis  state,  1240. 
what  facts  must  b<>  shown,  1241. 
property  demoted  to  pnlilic  iixe 
may  be  condemned,   1240. 

what   must  be   shown    l)efi)re   cuikIiiiiii.i  t  ion    nf.    I'JU. 
what  may  be  acquired,  1239,  1240. 
pulilic  property  may   be  ecuidemned,  1240. 
inirp<»»4eM   for  M'liicli    riglil    may   l>e   exeroiMcd. 
aqueducts,   1238. 
arsenals,   1238. 
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EMINENT   DOMAIN 

purposes  for  wliicli  right   may  be  exercised    (continued), 
booms,    1238. 
bridges,   1238. 

by-roads  leading  from  liigliway  to  residence,  1238. 
canals,  1238. 
cemeteries,  1238. 
cliutes,  1238. 
dams,   1238. 
ditches,  1238. 
docks,  1238. 

electric  power  lines,  1238. 
ferries,   1238. 
flumes,  1238. 
fortifications,    1238. 
magazines,   1238. 
navy  and  army  stations,  1238. 
navy  yards,  1238. 
oil   pipe-lines,    1238. 
piers,  1238. 
pipes 

and  dumping-places,   1238. 

for   supplying   water  and  storing  water,   1238. 
plank   roads,   1238. 
public  buildings  and  grounds  for  use  of 

county,   1238. 

state,   1238. 
reservoirs,  1238. 
roads,   1238. 

and   flumes  for   logging,    1238. 

for  transportation,   by  traction  engines,   1238. 
sewerage  of  an  incorporated  city,  1238. 
telegraph  lines,   1238. 
telephone  lines,  1238. 
toll-roads,   1238. 
tunnels,  1238. 
turnpike   roads,   1238. 
wharves,  1238. 
putting  plaintiff   in   possession,   1254. 
abandonment  of  defense,   1254. 
court   may   order  money   to   be   deposited   in    state    treasury, 

1254. 
duty    of    court    to    order   and    direct    money    paid    into    coiirt 

to  be  paid  over,  1254. 
payment 

into   court   does   not   discharge   plaintiff,    1254. 

to  defendant  of  money  paid  into  court,  duty  of  court,  1254. 
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EMINENT  DOMAIN 
payment    (continued). 

state    treasurer    shall    pay    out    sucli    moneys    deposited    in 
what,  when,  1254. 
railroad-crossings,   1247. 

respective  rights,  court  may  determine,   1247. 
rlti^Iit  of  way, 

may   be  used,    1240. 
subject   to   condemnation,    1239. 
rules  of  practice,   1256,  1262. 
state 
land 

condemnation  proceedings,  how  maintained  and  coiiducteil, 

1240. 
condemning,  service  of  summons  and  complaint,   1240. 
may   be   condemned,   1240. 
treasurer    shall    pay    out    money    deposited    in    what,    when, 
1254. 
statute 

concerning  construction   of,  in  general,  1258,   1260. 
does  not  affect  right  of  city  to  take  street,   1263. 
takes  effect  when,  1258,   1259. 
submerged  lands,   1240. 
.•iuniniuns 

how  issued,   1245. 
service  of,   1240,   1245. 
what  to  contain,   1245. 
superior  court  of  county  has  jurisdiction  of  proceedings,  1243. 
time   when  statute  takes  effect,   1258,  1259. 
title 

defective,  new  proceedings,  1250. 
relating  to,  when  takes  eftect,  1259. 
vests  under,  when,   1253. 
uses,  public,  what  are,  1238. 

value   of  land   not   taken,   determination   of,   as    to,    1248. 
vesting  title  in  plaintiff,  1253. 
what  property  may  be  taken  under,  1240. 
when  may  be  exercised,  1238. 
when  provision  as  to,  takes  effect,  1258,  1259. 
who  may  defend,  1246. 
E.^II'IjOYKE.     See  tits.   Agency;   iMa.s<er  ami   Servant. 
EiMl'LUVEK.     See  tit.   MaMter  autl   Servant. 
E3NFOUCEMENT   OF   JUDGMENT.      See   tils.   Jiidtsnient :    Excoii- 

tiuu. 
ENGINEER 

exempt  from  jury  duty,  200. 
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ENGLISH  LANGUAGE 

procedings  in  courts  of  justice  to  be  in,  185. 
ENTRY.     See  tits.  Entry  Upon  Real  Estate;  Evidence. 

by  decedents,  evidence  in  specified  cases,  1946. 

business,  in  course  of,   1947. 

decedent,  by,  1946. 

in   course  of  business,  1947. 

judgment,  of,  failure  to,   dismissal,   581. 

VFben  made 

against  interest,  1946. 
in  a  professional   capacity,   1946. 
in  performance  of  a  duty,  1946. 
ENTRY  UPON  REAL.  ESTATE 

limitation  of  action  for,  320,  328. 

under  claim  of  title,  322. 

when  deemed  held  adversely,  322. 
ENTRY  OF  JUDGMENT  OR  ORDER 

superior  court  always  open  for,   73. 

supreme  court  always  open  for,  47. 
EQUITY.     See  tits.  Court  of  Chancery;  Court  of  Equity. 
ERROR.     See  tits.  Errors,  Defects,  etc.;  Evidence. 

in  law,  as  ground  for  new  trial,  675. 

when  disregarded,  475. 

writ  of.     See  tit.  Writ  of  Error. 
ERROR,  DEFECT,  ETC. 

be   regarded,   when,   475. 

disregarded,   to   be,   when,    475. 

law,  of,  657. 

mistake  in  name.     See  tit.  Mistalce. 

or  mistake   in    statement   of   demand,    not   to    invalidate   claim 
to   mechanics'   lien,    1203a. 

regarded,  when,  475. 
ESCAPE 

assisting,  a  contempt,  1209. 

limitation  of  action  for,  339,  340. 
ESCHEAT  AND  ESCHEATS 

of  claim 

against  decedent  to  state,  when,  1514. 
to  state,  when,  1514. 
ESCHEATED  ESTATES 

answer,   1271. 

appearance,  1271. 

pleadings  and  trial,  1271. 

claimants,  1272. 

costs,   1271. 

default,  1271. 

generally,   1269-1272. 

infants,  limitation  of  actions  by,  1272. 
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ESCHEATED    ESTATES    (continued), 
information   by   attorney-general,   1269. 
in.'sano  person,  limitation  of  action   hy,   127:i. 
issue  of  fact,  how  tried,  1271. 
limitation   of  action,  on   claims  to,   1272. 
manner  of  commencing  proceedings  relative  to,  12fi9. 
married  women,  limitations  in  actions  by,  1272. 
money   deposited   with    treasurer   to   pay   claim    against   estate 

escheats,  when,  1514. 
moneys  in   hands  of  public  administrator,    17.37. 
order  to  person  interested  to  show  cause,  1269. 
parties,   1271. 

petition   of  claimant,   1272. 
pleadings,   1271. 

by  person  claiming  property,  1272. 

copy  of  petition  must  be  served  on  attorney-general,   1272. 
failure  to  appear  and   file  petition,  effect  of,   1272. 
relative  to,  manner  of  commencing,   1269. 
to  recover  property,  judgment,  how  satisfied,  1272. 
publication  of  order  to  appear,  1269. 
receiver,  1270. 

appointment  of,   1270. 

of  rents  and  profits  may  be  appointed,   1270. 
sale  of 

as  to,   1271. 
confirming,  1271. 
costs  and  attorneys*  fees,  1271. 
disposition  of  proceeds,  1271. 
notice  and  time  of,   1271. 
vacating,    1271. 
vesting  of  title,   1271. 
sheriff's  deed,  1271. 
summons,   1271. 
trial,  1271. 

of  issues,   1271. 
ESCROW.     See  tit.  Decrt. 
ESTATE 

escheated.     See  tit.  E-iclicated  EN<n<oM. 
for  life.     See  tit.  ENtatc  for  I,if«'. 
life,  disposition   of,  on   owner's  dvatli,    1723. 
ESTATE   FOR   I>IFE 

action  to  terminate,   1723. 
decreeing,  ended  on  tenant's  death,  1723. 
disposition  of,  on  owner's  death,   1723. 
may  be  set  off  in  partition,  when,  770. 
setting  off  in  partition,  770. 
waste,  liability  of  tenant  for,  732. 

1675 


INDEX. 
[References  are  to  sections.] 

ESTATE  FOR  YEARS 

may  be  set  off  in  partition,  when,  770. 
ESTATE  IN   COMMON.     See   tits.   Cotenant;   Partitiou. 

as  to  partition  and  distribution  of,  167.5,  1676. 
ESTATES    OF    DECEDENTS.      See    tits.    Distribution;    Ext'oiitor.s 
and  Administrators;  Final  Settlement  of  Estate.s;  I'ar- 
tition;  Probate  Courts;  Public  Administrator, 
absentees 

account,  1694. 
agents 

bond  of,   1692. 
compensation   of,   1692. 
may  be  appointed  for,  1691. 
claim   for  money  in  treasury,   1694. 
sale  of  property  of,  1694. 
unclaimed  estate,  1693. 
account 

citing-  person  intrusted  with  estate  to,  1461. 
generally.     See  tit.  Executors  and  Administrators. 
of  trustees,  on  distribution,  §§  1699-17031/^. 

administration  letters.     See  tit.  Letters  Testamentary  and 

of  Administration. 
administrator.     See  tit.  Executors  and  Administrators. 
public.      See  tit.  Public  Administrators. 
advancements  to  heirs,  1686. 

agents  for  absent  interested  parties,   §§   1691-1698. 
appeals,  1714,   1715. 

from  order  respecting,  time  for,  939. 
from  what  orders  respecting,   963. 
appraisement.      See   "inventorj-,"   this   title. 
after-discovered  property,  1451. 

time  to  return,  1451. 
as   to,    1444. 
manner  of,   1444. 

none  if  estate  consisting  of  moneys,  1446. 
of  partner's  interest,   1585. 
time  to  return,  1443. 

when   part  of  estate   in  another  county,   1444. 
appraisers 

appointment  and   coinpensation   of,   1444. 
may  be  appointed  at  chambers,  166. 
number  of,  1144. 
oath  of,  1445,  1449. 
who  disqualified  to  act  as,  1444. 
attorney   for   minors,   absentees,    devisees,    legatees,    creditors, 
etc.,   1718. 
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ESTATES   OF   DECEDENTS    (continued). 
bond 

additional 

citation  for,  1397. 

judge  may  order  of  own   motion.   1402. 
order  for,  1399. 
security,  1395. 

suspending-  executor,   etc.,   1401. 
when  required,  1389. 
approval  by  judge,  1393. 
conditions  of,  1390. 
deficient,  citation   on,   1394. 
dispensed  witli,   wlien,   1396. 
generally,    1388. 
justification  on,   1393. 

separate,   each   administrator,   etc.,    1391. 
several,  recoveries  on  same,  1392. 
sureties 

liable  to  pay  in  same  kind  of  money  as  principal,   1407. 
release  of,  1403. 

neglect  to  give  new  sureties,   1405. 
new  sureties,  1404. 
children,  estate  under  one  thousand  five  hundred  dollars  to  go 

to  widow  and,   1469. 
citations,  1707-1712. 

claims  against.     See  tit.   Claims  n;?nin.st   UeccdcnLx. 
closing  administration,  petition   for,   1670. 
community  property.     See  tit.  Community  Property. 
continuance   of  administration,   procedure   to   obtain,    1670. 
contract  for  sale  of  realty  by  decedent,  completion  of,  17S9a. 
costs,  1720. 

by  whom  to  be  paid,   1720. 
execution  for,  1720. 
of  final  distribution,  1664. 

of  proceedings  for  partial  distribution,   1663. 
creditors,  debtor's  discharge  in  will  is  not  valid  against,   11  IS. 
death 

after  action   broiif^lit   or  oxofiitioii    Icvivd 
execution 

levied  before  death,  1505. 
not  to  issue  after  death,  1505. 
Judfirnient 

a^ain.st  decedent 

dying  after  verdict  or  dec-ision,  effect  of,  1506. 
proceedings  where   execution   levied,   1505. 
creditor  may   redeem  property,   1505. 
of  minor  child  pending  administration,  proceedings  on,  1665. 
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ESTATES  OP  DECENDENTS  (continued). 
debt 

discharged  by  will  to  be  included  in  inventory,   1448. 
payment  of 

contingent  claims,  1648. 
disputed   claims,   1648. 

executor,   etc.,   personally   lialile   after   order,    1649. 
extension  of  time  for  closing  estate,  16.51. 
funeral  expenses,  1646. 
insolvent  estate,  1645. 
mortgaged   property,   1644. 

omitted  from  order  for  payment,  barred,  1650,  1651. 
order  for,  1647. 

out  of  designated  property,   1560. 
priority,  1643. 
rebate  under,   1648. 
sickness,  last,  expenses  of,  1646. 
property  chargeable  witli,  1516. 
debts  against.     See  tit.  Claims  ag-aiu.st  Decedents. 
discharge   of  executor   or  administrator,   §§1691-1698. 
disqnalifieation 

clerk  to  transmit  certified  copy  of  order  and  papers,   1429. 
of  judge 

retransfer  of  proceedings  when  new  judge  acts,  1430. 
transfer 

not  necessary  when  judge  of  adjoining  county  attends, 

1431. 
of  proceedings 

does  not  affect  right  to  letters,   1432. 
powers  of  judge  on  retransfer,  1432. 
retransfer  of  paper,   1432. 
when   proceedings   to   be   returned,    1433. 
proceedings  to  be  transferred  to  adjoining  county,   1431. 
disqualified 

to  grant  letters,  in   what  cases,   1430. 
transfer,  because  judge  is,  1431. 
distribution.      See  tit.  Distribution  and   Final   Settlement. 
and  partition,  §§1675-1686. 
on  final  settlement,   §§  1664-1670. 
embezzlement    of.      See    tit.    Embezzlement    and    Surrender    of 
Property  of  Estate. 
order  to  examine  party  charged  with,  1733. 
punishment  for  failure  to  attend,  1734. 
estates  under  fifteen  hundred  dollars,  proceedings  in 
administration  of,   1469. 
on  setting  apart  estate  under,  1469. 
setting  apart  estate  under,  1469. 
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ESTATES    OF    DECENDENTS    (continued). 

executors  and  administrators.     See  tit.   Exoc-nlors  niid   Admin- 
istrators, 
expenses  wf  adiniiiistriition 

executor  ma.\'  retain,   164(5. 
provision   in   will  for,   1560,   1562. 
extension   of  time  for  administration,   where   will   puts  limita- 
tion thereon,  1670. 
family   allowance.      See   tit.  Family   Allo^vaiiee. 
fraudulent  conveyances  by  deceased,    15S9. 
suardian.     See  tit.  Guardian, 
iieirs 

advancements   to,   1686. 
contest  all  matters,  right  to,    1636. 

real  estate,  entitled  to  possession  at  end  of  ten  inonths,  14.').'!. 
rights  against  executors,  etc.,  1452,  1453. 
iieirship 

claim  of,   procedure,   1664. 

complaint  to  adjudge  heirship,  time  to  file,  1664. 
determining  heirship  on  final  distribution,  1664. 
proceedings  to  determine,   1664. 
homestead.      See   tit.   Homestead. 
inventory.      See  "appraisement,"  this   title. 

after-acquired  property,  time  to  return,   1451. 
after-discovered  property,  1451. 

liow  enforced,  1451. 
appraisement  unnecessary  if  all  estate  money,   1446. 
appraisers 

appointment,    fees,    etc.,    1444. 
oath,   1445. 
debt 

discharged  by  will  to  be  included,  144S. 
due  by  executor,  included,  1446. 
executor 

claim  against,  to  be  included  in,  1447,   1448. 
to  include  debt  or  demand  of,   1447. 
form  of,  1445. 

homestead  to  be  included,  1  143. 
how  made,   1445. 

liability  for  failure  to  return,  1450. 

may  be  received  at  chambers,  166. 

moneys  must  be  included  in,   1  146. 

oath  to,   1449. 

of  partner's  interest,  1585. 

property  discovered  afterwards,   1451. 

revocation  of  letters  for  not   filing,   1450. 

time  to  return,  1443. 
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ESTATES   OF   DECEDENTS 
lio-n'  made   (continued). 

to  account  for  moneys,  1443. 
to  be  returned,  including-  homestead,  1443. 
to  contain  what,  1445. 

to  show  community  and  separate  property,  1445. 
where  a  debtor  named  as  executor,  1447. 
where  estate  consists  of  moneys,  1446. 
investment,    funds    in    United    States    or    California    securities, 

1640. 
issues,  1716. 

judge,  disqualification  of,   170,   1430. 
jurisdiction 

decided  by   first  application,   when,   1295. 
of  probate  courts,  76,  1294,  1295. 
wills  to  be  proved  in  what  county,   1294. 
lauds  of  decedent  not  patented 

petition  to  establish  heirship,  generally,  1724. 
effect  of  decree  under,  1724. 
notice  of  time  of  hearing  of,  1724. 
order  fixing  time  of  hearing  of,  1724. 
proof  on,  1724. 
lease  of 

appraisement  of  rental  value,   1579. 
conditions  of,  1579. 
effect  of,  1579. 
execution  of,  1579. 
hearing,   1579. 

appointing  appraisers  on,   1579. 
witnesses  at,   1579. 
irregularities  in,  effect  of,   1579. 
jurisdiction,  1579. 
order 

certified  copy   of  to   be  recorded,   1579. 
directing  execution   of,   1579. 
to  show  cause,  1579. 
service  of,  1579. 
petition   for,   requirements   of,   1579. 
proceedings  for,  1579. 
recording,  1579. 
terms  of,  1579. 

when  may  be  authorized  by  the  court,   1577. 
who  may  petition  for,   1579. 
legacies,  property,  how  resorted  to   for  payment   of,   1658. 
life  estate,  disposition  of,   1664. 
inortg^age  of 

authorized  by  court,  may   be,   when,   1577. 
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ESTATES   OF   DECEDENTS 
niurtgage  <»f   (continued). 

deficiency  judgment  on  foreclosure  of,  1578. 

effect  of,  1578. 

execution  of  and  notes,  1578. 

foreclosure  of,  1578. 

deficiency  judg'ment  on,  1578. 

indebtedness  remaining'  unsatisfied,  liow  disposed  of,   1578. 
Iiearinf?  on  application  for  leave  to 
as  to,  generally,  1578. 
witnesses  on,   1578. 
insurance  on  inortgaged  buildings,   1578. 
interest  on,  1578. 
irregularities  in,  effect  of,  1578. 
order 

directing  loan   and,   1578. 

certified  copy  to  be  recorded,   1578. 
duty  of  executor,  etc.,  after  making  of,   ir)78. 
of  payment,  1643,  1644. 
to  show  cause,  1578. 
service  of,   1578. 
petition  for  must  show  what,  1578. 
recording  of,  1578. 
who  may  petition  for,  1578. 
new  trials.     See  tit.  Ne^v  trials. 

as  to,  1616. 
non-resident.     See  tit.  Non-resident. 

jurisdiction   decided   on    first  application,   when,    1205. 
uon-reNldeuts  or  absentees,  proceedinj^.s  regrardinf^ 
absentee 

certificate  of  for  proceeds,  1696. 
disposition  of  interest  of,  1691,  1693. 
distribution.     See  tits.  Distribution;  Final  Oistribution;  l>:ir- 
tlal  Distribution, 
absentee 
agent  for 

accounting  by,   1694. 

appointment  of  by  court  to  take  possession,    1691. 
bond  and  compensation  of,  1692. 
non-residents  or  absentees,  proceedings,  etc. 
distribution 

agent  for  absentee 

liability  on  bond,  1695. 

statute  for  applies  to  what  estates,  1667. 
unclaimed  personalty  in   hands  of,  disposition,   1693. 
certificate  of,  for  proceeds,  1696. 
court  to  appoint  to  take  p(jsscssi(in   for,   1691. 
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ESTATES   OP   DECEDENTS 

non-residents  or  absentees,  proceedings,  etc.    (continued), 
deposit  of  moneys  for  with  county  treasurer,   1691. 
interest   of,   sold,   wlien,   1694. 
sale  of  interest  of,  when,  1694. 

unclaimed    personality    in    hands    of    agent    of,    disposi- 
tion,  1693. 
where  decedent  non-resident,  delivery  of  property,  1667. 
sale  of  absentee's  interest,  when,  1694. 
unclaimed  interest  of.     See  tit.  Public  Administrator. 
how  disposed  of,   1693,   1739. 
oath,  executors',  administrators',   1387. 
partial  distribution  prior  to  final  settlement,  1658-1663. 
parties  claiming',  are  incompetent  witnesses,  1880. 
partition  of  real  estate,  etc.,  1675,  1686. 

partnership,   survivor  entitled  to  settle  up   business,    1585. 
payment  of  debts 

designated  property,   1560. 
estate  is   subject  to,   1563. 
order  of,   1643. 
Tfill,  provision  in 
for,   ettect  of,    1560. 
insufficient,    1562. 
practice,    rules   of,    1713. 
probate 

chambers,  judge  at,  may  grant,   176,   1305. 
conclusive  after  one  year,   1333. 
contest,    1307,    1312-1318,    1327-1333. 
answer,   1312. 
appeal,   1313. 

certificate   of  will   proved,    1317. 
demurrer,    1312. 
grounds  to   be  filed,   1312. 
judgment,   1314. 
jury,    1313. 
none,   1308. 

recording  will  and  proof,   1318. 
trial,   1313. 
verdict,   1314. 
witnesses 

testimony  of,  good  as  evidence  for  the  future,   1316. 
who  to  be  exainined,  1315. 
courts  of,  jurisdiction,  1294,   1295. 
effect   of,   on  administration,    1423. 
hearing,   1306. 
letters 

administrator's,    with    will    annexed,    1350,    1356. 
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ESTATES   OF   DECEDENTS 
probate   (continued). 

durante   minore   aetate,    1354. 

executors,   etc.,   whio   competent,   1350. 

form   of,    1360,   1429. 

further,    after    final    discliarge,    if    fiirtlier    i>roporty    ilis- 

covered,  1698. 
issue,   to    whom,    1349. 

objections   to   granting   to   be    filed,   1351. 
petition    for,    1300. 

renunciation  by  executors,  constructivo,  1301. 
seal   necessary,   151. 

transcript  of  minutes  equivalent   to,   1429. 
revoking 

citations   to   persons   interested,    132S. 
costs,    1332. 
hearing-,    1329. 
judgment,    1330. 

effect  of,    1331. 
time  allowed,  1327. 
where  granted,  1294,    1295. 
will.      See   tit.   Probate   of  VVUI. 
proof  of  will  to  be  filed,  1318. 
public  administrator.     See  tit.  Public  Aclmintstrator. 

as  to,  1726-1744. 
publication,   how  made,   1705. 
real  estate,  specific  performance  of  testator's  contracts,   1597- 

1607. 
recording  order   is   notice,   etc.,    1706. 
sale.     See  tit.  Sale  of  Property  of  Deoortont. 
settlement.     See  tit.  Executor.**  ami  A<liiiiiiistrn(ors. 
final 

extension  of  time  for,  1652. 
when  to  be  made,  1652. 
specific    performance    of    decedent's    cnntrai't    to    convey.      See 

tit.  IDxeciitorH  and  AdniiniNtratorn. 
stranger  dying,  notice  to  public  administrator,  1728. 
summary  administration   of  estates   less   than    fifteen    hundred 

dollars,    1469. 
surviving   heirs  may  collect  money  deposited   in   l)ank,   rir>l. 
taxes,  to  be  paid  on   distribution,   1669. 
testamentary  document  to  be  delivered  to  court,  1298. 
transfer   of  proceedings,   1431,    1432. 
trials,  1716. 

wife    and    children,    estate    under    fifteen    liundred    dollars    to 
go  to,  1469. 
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ESTATES    OF    DECENDENTS    (continued). 
will 

and  certificate  of  proof  to  be  filed,  1318. 
citation    to   produce,    1302. 
delivered  to  court,  to  be,  1298. 
foreign 

filing  copy,  1323. 
hearing,    1324. 
recording,    1322. 
found  after  administration  granted,  1423,   1424. 
nuncupative,   1344-1346. 
where    proved,    1294,    1295. 

witnesses,    claiinants   are    incompetent,    1880. 
ESTATES  OP  MISSING  PERSONS.     See  tit.  Missing  Persons. 
ESTOPPEL, 
in   pais,   1926. 
landlord  and  tenant.     See  tit.  Lautllord  and  Tenant. 

as  to  in  case  of,  1962. 
standing  by,   1962. 
sureties    bound    by,    1912. 
to  deny  judgment,  1908-1915. 
EVICTION.      See   tit.    Ejectment. 

of  execution  purchaser  releases  him,  708. 

re-entry  after  is  contempt  of  court,  1210. 

EVIDENCE.     See  tits.  Te.stimony;  Witnesses. 

accomplice,  see  "-weight  and  siiilieiency,"  this  title. 

account  where  items  of,  refused,  not  to  be  given  in  evidence, 

454. 
acknowledged  documents,  evidence,  1951. 
acquiescence,  presumption  as  to,  1963. 
act,  part  of,  in,  all  may  be  put  in,  1854. 
administration 

entry   in   minutes  regarding,   conclusive,   1376. 
letters  of,  transcript  of  minutes  equivalent  to,  1429. 
of  oath   or  aflSrmation.      See  tits.   Administration  of  Oath   or 
Confirmation;   Confirmation;   Oaths. 
administrator,   etc.,  action  by  and  against.     See  tit.  Executors 

and   Administrators, 
admissibility  and  relevancy  of 
bible,   to   prove  pedigree,   1870. 

character,  good,  evidence  of,  admissible,  when,  2053. 
collateral  fact,  as  to  inquiry  into,  1868. 
common  reputation  respecting  facts  more  than  thirty  years 

old,    1870. 
confined  to  material  allegations  of  pleading,  1867. 
declaration  of  third  person,  conduct  in  relation  to,  1870. 
facts  which  may  be  proved  on   the   trial,   1870. 
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adnii!«.<4ibility  and  relevancy  of    (continued). 

inscriptions   as   evidence   of   common    reputation,    1870. 

is  for   the   court,   2101. 

letter  admitted,  answer  admissible,  1854. 

material  allegations  only  are  required  to  be  pro-ved,  1867. 

monuments,  as  evidence  of  common  reputation,  1870. 

on    Iiand^vritlng: 

ancient   writing-,    comparison,    how   made,    194.5. 
comparison   of  handwritings,    1944. 
evidence  of,   by  comparison,   1944,  1945. 
genuineness  of,  to  prove  a  writing,   1944,   1945. 
how   proved,    1943. 

opinion   of  witness  respecting,   1870. 
on  questions  of  pedlgrree 
ancient   facts,    1870. 

evidence   of  common    reputation,    1852,   1870. 
common   reputation,   1852,   1870. 
declarations 

by  member  of  family  as  to  common  reputation,  1852. 
of  member   of   family  as   to,   1852. 
engravings,   as   evidence   on,   1870. 
evidence 

admissible   on,   1870. 
of   common    reputation,    1852,    1870. 
family   portraits,  admissibility   on,    1870. 

reputation,  common,  what  admissible  to  show,   1852,   1870. 
what   admissible   on,    1870. 
part  of  transaction   proved,   whole  admissible,    1854. 
particular   facts   or   questions 
accounts   proved,   how,    1855. 

affidavit,  identity  of  non-resident,  establishing  by,   1379. 
congress,   proceedings  of,   proved,   liow,   1918. 
departmental   documents,   proved,  how,   1918. 
destroyed   document   or   writing,   proved,    how,    1855. 
documents 

destroyed,   proved,    how,    1855. 
foreign,    proved,    how,    1918. 
official,  proved,   how,   1918. 
executive,  acts   of,   proved   how,    1918. 
Instruments 

contents   of,   proved,   how,    1855. 
destroyed,   proved,   how,    1855. 
admissibility  and  relevancy  of  particular  facts  or  questions 
justice's  judgment  of  sister  state,  proved  how,  1921. 
la^s 

foreign,  proved,  how,   1901. 
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ndnii.sKiliility  and  relevan»*y   «»£  partioiilarN  faffs,  otc.    (cont'd). 
tin^vritten 

of  foreign  country,  proved,  how,  1901. 
of  sister  state,  proved,  how,    1902. 
sister  state,  of,  proved,  liow,   1902. 
legislature  proceedings  of,  proved,  how,   191 S. 
lost   document   or   writing  proved,   how,    185.5. 
municipalities,   proceedings   of,   proved,   how,    1918. 
newspaper,  publication   in,  proved,  how,   2010. 
private  writing,  public  record  of,  proved,  how,  1919. 
record 

judicial,  proved,  how,   1906. 

proved,  how,  1855. 

public  or  private  writing,  proved,  how,  1919. 
United  States 

documents  of,  proved,  how,   1818. 

public  writings  of,  effect   of,  proved,  how,   1925. 
■»vritings 

lost  or  destroyed,  proved,  how,  1855,  1937. 

public,  of  territories,  proved,  how,  and  effect  of,  1924. 

where    subscribing   witness    denies    or    forgets    the    execu- 
tion of,  proved,  how,  1942. 
relevant 

must  be,  1868. 

what  is,  1870. 
reputation,   common,   admissible,   when,    1870. 
testimony  at  former  trial 

admissible,   when,   1870. 

jurisdiction,  witness  out  of,  admissible,  1870. 

of  deceased  witness,  1870. 

^vitness 

deceased,  1870. 
out  of  jurisdiction,  1870. 
third  person,  of  evidence  relating  to,   1851. 
admission 

adultery,  of,  in   divorce  cause,   not  alone  sufficient,   2079. 

as   to,   1845. 

entry    in    books,    1946. 

inference  from,    1832. 

of   execution   of  writing,   1849. 

of   predecessor,    effect,    1849. 

offer  to  compromise  is  not,  2078. 

predecessor  in  title,  effect  of,  1849. 

relation    between   parties,    1848-1854. 

res  gestae,  a  part  of,  1850. 

trial,  may  be  proved  on,   1870. 

writing,  execution   of,   1942. 
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adultery,    confession    alone    not    sufficient    in    divorce.    2079. 
affidavit.     See   tit.   Affidavit. 

affirmation.     See  tit.  Oaths  and    \niriiiii<ioii.N. 
as   to,   generally,    2093-2097. 
form    of,    2097. 
or  oath,  necessary,  1846. 
affirmative 

allegations  must   be  proved,   1869,   1981. 
only  to  be  proved,  1869. 
agrceniout 

parol,   when   invalid,   1973. 
reduced  to  vvriting; 

deemed  a   whole   contract,    1S.5G. 
provision   does   not   exclude   other   evidence,    1856. 
where  a  mistake  or  imperfection  exists,   1856. 
allegatiouM 

material   only  to  be  proved,   1867. 
to  be  proved  by  each  party,  1869. 
alteration   of  writing,   producer  must   explain,    1982. 
an   offer  equivalent   to  payment,  2074. 
art,  book  of,  1936. 
bible,  family.     See  tit.  Family  Bible. 

admissibility   of,   to  prove  pedigree,    1870. 
bill  of  exchange,  indorsement  where  presumed   made,   19G3. 
board,  entry  made  by,  prima  facie,  1920,   192G. 
bookH,  an 

art,  of,   1938. 

bible,  family.     See  tit.  Family  itiltle. 

to   show   pedigree,    1870. 
charts,   when,    1936. 

containing  foreign   laws,   presumed    lo    be   correct,    19uO. 
entries   in   official,  1920. 
•  historical   works,   1936. 
maps,   when,   1936. 
of    science    or    art,    1936. 
presumption   as   to   contents   of,    1963. 
printed,    of    reports    of    decisions    of    t-ourts    of    other    states 

or  countries,   1902. 
public,  entries  in,  1920. 
boundaries,    description    in    deeds,    2077. 
Itnrden  of 
proof,   1981. 
affirmative 
alleKntioiiN 

only  to  be  proved,   1S69. 
to  be  proved,   1869. 
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burden  of    (continued). 

one  holding  must  produce  evidence,  1981. 
of  issue  to  be  proved,  2061. 
alteration    of    writing,    1982. 
in    general,    1981. 

negative  allegation,   whether  to  be  proved,   1869. 
proving 

action   is  barred,   458. 

jurisdiction,  where  judgment  pleaded,   456. 
burial-ground,  presumption  as  to,   1963. 
carrier,  rules  of,  strict  proof  of  notice  of,  required,  1870. 
certain  facts  of  general  notoriety  assumed  to  be  true,   1875. 
accession    to    office    and    the    ofHcial    signatures    and    seals 

of  office,   1875. 
existence,  title,  national   flag,  and  seals,   1875. 
laws  of  nature,  1875. 
national  flag,  1875. 

public  and  private  official  acts  of  legislature,   1875. 
seals   of 

all  the  courts,  1875. 
court  of  admiralty,   1875. 
state,    1875. 
signatures  and  seals  of  office,   1875. 
specification   of  such  facts,   1875. 
true   signification   of  English   words,   1875. 
whatever  is  established  by  law,   1875. 
certainty 

to   establish   fact,   1826. 
certificate 

of  copy   of  writing,  what  it  must  state,   1923. 
of   purchase,   primary,    of   ownership,    1925. 
certified  copies  public  record  of  public  or  private  riglit  prima 

facie,  1893. 
character,  good,  of  witness  or  party,   2053. 
charters,  construction   of,   1859. 
charts,    1936. 
conclusive 

defined,    1837,    1978. 

entry   in   minutes   conclusive   evidence   of   notice    of   petition 

for   letters,   1376. 
in  general,   1978. 

record  of  court,  parties  cannot  contradict,  1837. 
unanswerable,    in   general,   1978. 
what   is,    1837,    1978. 
condition    precedent,    457. 
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confesHion 

adultery,   effect   of  in    divorce,    2079. 

by   accused,    1870. 
confined  to  material  allegations,  1867. 
consequence,    presumption    that   person    intended    ordinary,    of 

act,    1963. 
conspiracy,  acts  or  declarations  of  conspirator  may  be  proved 

against    co-conspirator,    1870. 
construction 

descriptions  in  conveyances,  2077. 

differently   understood    by   different   parties,    1865. 

general  acceptation   of  terms  to  be  adopted,   1861-1866. 

instruments    of,    1858,    1859. 

is  for  court,   2102. 

statutes,   instruments,   etc.,    1858-1866. 
contents  of  writing,  how  proved,  1855. 
contract 

intention  of  parties  and  reformation.     See  tit.  Keformnlion. 

intention    of   parties    to,    1859. 

in   writing,  parol  evidence  not  admissil)le  to  vary,   1856. 

language  in,  rule  for,  1857. 

mortgages.     See   tit.   Mortgagesi. 

of  two  constructions  of,  which  preferred,  1864. 

sale  by  sample.     See  tit.  Sale  by  Sample. 

skilled  persons   may   testify   to   decipher   character,   1863. 

terms  construed  in  general   acceptance,   1861. 

written   words  control   those  printed   in   blank   form,   1862. 
couverHation 

all  admis.sible   where   part  admitted,   1854. 

part  of  in   evidence,  all  may  be  put  in,   1854. 
copy  of  foreign,   record  is,   when,   1907. 
corroborative,    1839. 

defined,  1839. 

evidence,   what  is,   1839. 
credibility 

collateral   inquiry  as  to,   1868. 

determination    of,    1847. 

impeachment   of,    1879. 
credit,  representations  as  to,  must  be   in    writing,    1974. 
cross-examination.      See    tits.    CroNM-Rxainination;    WHih-smpn. 
cumulative,  what   i-s,   1838. 
custom.      See  "UNaKt-M  and  ciimIoiiim,"  this   title. 

as  to,  1870. 
date,  presumed  true,   1968. 
de  facto  officer,   1963. 

death,   presumption   of,  i)ri()rity    of.    I!H'>3. 
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declaration 

acts    or    omissions    of   another,    one    person    not   affected    by, 

1848. 
admissible   against   party   making,    1870. 
agent 

as  evidence,   1870. 

when   admissible,    1870. 
all  admissible  if  part  admitted,  1854. 
conspirator   of,    1870. 
decedent 

acts  or  omissions  of,  admissibility  against  successor,  18.5.3. 

admissil)ility  against  his  successor  in  interest,  1853. 

against  interest,    1870. 

as   to   pedigree,    1852,    1870. 

relating  to 
birth,   1870. 
death,    1870. 
marriage,    1870. 

respecting  relationship,   1870. 
dying.      See   tit.   Dying   DecInration.s. 
in  general,  1870. 
interest,    against,    1853. 
niember  of  family,  as   to   common   reputation,    1852. 

pedigree,    1852. 
of  decedent 

admissibility  as  part  of  res  gestae,   1853. 

as   evidence   of  pedigree,    1852. 

evidence 

against  successor  in   interest,    1853. 
of   pedigree,    1852. 

generally,    1870. 
of  predecessor  in   title,   1849. 
of  third  person,   conduct  in   relation   to,    1S70. 
one  jointly   interested,   when   admissible,    1S70. 
partner,   when  admissible,   1870. 
predecessors  in   title,   1849. 
proof  on  trial,   1870. 
res  gestae.      See  tit.   Re.s  Gestae. 

part    of,    1850. 
third    person 

not   to   prejudice,    1848. 

when  admissible,  1870. 
which  are  a  part  of  the  transaction,  1850. 
written  under  oath  to  be  by  deposition,   2020. 
deed 

construction   of,  1860,   2077. 

vary,  parol  evidence  cannot  be  admitted  to,  1855-1856. 
1690 


INDEX. 
[References  are  to  sections.  1 

EVIDENCE    (continued). 

defendant   must   prove,   what,    1869. 
definition  of  various  kinds 

and   divisions,   1825. 

conclusive,   1837. 

corroborative,   1839. 

cumulative,    1838. 

direct,   1831. 

generally,   1823. 

indirect,   1832. 

indispensable,    1836. 

inference,  defined,    1958. 

judicial,    1823. 

law,    1825. 

oral    examination,   2005. 

partial,    1834. 

prima  facie,  1833. 

primary,    1829. 

proof,    1824. 

relevant,    1870. 

satisfactory,    1835. 

secondary,    1830. 

slight,    1835. 
degree    of,    1828. 

certainty   required   to    establisli    facts,    1826. 

specified,   1827. 
delivery,   imports  ownership   of  deliverer,   1963. 
demonstration,   not  required,   1826. 
deposition.      See  tit.   Deposition. 
descriptions    of    land,    rule     for     cdn.structioii      of.        Sim-      tit. 

Description    of   Lands. 
detai7ier,    unlawful,   in,    1172. 
diagram.     See  tit.  Dia^ruin. 
direct 
defined,    1831. 

of    ^vitness    tu 

agreement  is,  1831. 
writing    is,    1831. 

what    Is,    1831. 
deposition  may  be  read  in,  by  either  party,  2022. 
disputed  facts  to  be  proved  on   trial,   1870. 
divorce,   confession   of  adultery   alone   not  sufficient,   2079. 
documentary 

accounts.      See   tit.   Accounts. 

summary  of,  admissible  in   evidence,   when,   1855. 

acknowledgment,  certificate   of,  prima   facie   evidence,    l!tl8. 
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documentary    (continued). 

affidavits.     See  tit.  Affidavits. 

rank  of,  as,   2009. 

wliat  may  be  proved  by,   1379,   2009. 
books.      See  "book.s,"   tliis   title. 

containing  tlie   law,   presumed   correct,    1900. 

containing'  published  decisions,   admissibility   in    evidence, 
1900. 

historical,  as  evidence,   1936. 

official  books,  entries  in   prima  facie  evidence,   1920. 

of    art,    1936. 

of    science,    1936. 

presumption    as   to   correctness,   1963. 
certificate   of  purchase   or   location    of   lands   as   evidence   of 

of  ownership,  1925. 
charts  as  evidence,  1936. 
entries 

by   officers,   as   evidence,   1920,    1926. 

in  family  bible  or  books,  as  evidence  of  pedigree,  1S70. 

in  justice's  docket,  prima  facie  evidence,  912. 

in    official,    prima   facie   evidence,    1920. 

of    decedents,   admissible    in    evidence,    when,    1946. 
execution-books,  prima  facie  evidence,    683. 
judgment  as,  1920,  1962. 
judicial  record 

authenticated,   how,  as  evidence,    1905. 

definition    of,    1904. 

of  another  state,  effect  of,  1913,  1921. 

of  court  of  admiralty,  effect  of,    1914. 

uf   foreign   country 
effect    of,    1915. 
how    authenticated,    1905. 

of  justice  of  the  peace,  prima  facie  evidence,   912. 
laws,    written   and  unwritten,   1895. 
letter  admitted,  answer  is  also  admissible,   1854. 
maps  as  evidence,   1936. 

notice  to  adverse  party  to  produce  writing.     See  tit.  Notice 
to  Produce. 

as  to,  generally,   1855,  1938. 
officers,  entry  by,  prima  facie  evidence,    1920,   1926. 
records   of   officer,   admissible   in    evidence,    1920. 
will 

admissible  in  action  to  quiet  title  where  validity  of  devise 
involved,  whether  admitted  to  probate  or  not,   738. 
fvritings 

accounts,  summary  of  admissible,  when,  1855. 
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tvritin8;.«)    (continued). 

called   for  and   inspected,   may    be   witliheld,    1939. 
construction  of.     See  tit.  Contractu. 

as    to,    1856-1866. 
contents  of  admissible,  wlien,    1870. 
inspection  of  may  be  demanded  in   wliat  cases,   1000. 
part  admitted,  all  admissible,   1854. 
Hlio^'n   to   ^vitncHS 

may  be  inspected  by  other  party,   2054. 
must   be   read   in   evidence,   when,    2054. 
effect  of,   2061. 

as   to  generally,   2061. 

instruction   as   to.      See   tits.   Iustriii*ti»ii   to  Jury;  Jury. 

to  be  given   on   certain   points,   20(;i. 
jury   to  judge   of,   2061. 

reasonable  doubt.     See  tit.  Hfii.soiijibU'  Doubt. 
engravings,   etc.,   1870. 
€*ntry 

in    books,    1946,    1947. 
in   official   books,   prima  facie,    1920. 
made  by  officers  or  boards  is  prima  facie,   1926. 
errors  and  defects.      See   tit.   Krrors,   IJeffc'tx,  and   MiMtiikcM. 

disregarded,   wlien,   475. 
established  by  law,  whatever  is,  is  judicially  recognized,  1875. 
estoppel,  1908,  1962. 

matter   adjudged,    1908,    lOll. 
"standing   by,"    1962. 
sureties,    bound   by,    1912. 
exainluatlou 

cross,    2045,   2048. 
direct,    2045-2047. 
of  witness.      See  tit.   \\'l(nt'.s.s. 
oral   defined,   2005. 
exceptions.     See  tit.  ExoeptionN. 
expert  and   opinion.      See    tit.    WIIuosnon. 
e.xpert   may   decipher    instrument,    1863. 
inHanlty,   opinion   of 

intimate  acquaintance  as   to,   1870. 
subscribing  witness  as   to,   1870. 
interpreter,   when  summoned,  and  duty  of,   1884. 
opinion   as   to   identity   or   handwriting,    1870. 
opinions  on   questions  of  science,   art  or  trade,    ISTd. 
facts  wliich  may  be  proved  on   trial,   1870. 
'       after   proof    of    a 

conspiracy,  act  or  declaration  of  a  conspirator,   1870. 
partnership   or  agency,   tlie  act   nr  declaration    of  a   part- 
ner  or  agent,    1870. 
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facts  «'hicli  may  be  proved  on  trial   (continued), 
any   other  facts,   1870. 
common  reputation,   1870. 
monuments    and    inscriptions    in    public    places,    contents    of 

a   writing,    1870. 
opinion  of  a  witness  respecting  handwriting,  1870. 
precise   fact,   1870. 

questions  of  facts  are  for  jury,   2101. 
such    facts   as    serve   to    show   the    credibility    of   a    witness, 

1870. 
testimony   of 

the  act,  declaration   or  omission  forming  part  of  a  transac- 
tion,  1870. 
the    act    or    declaration,    verbal    or    written,    of    a    deceased 

person,    1870. 
the  opinion  of  a  subscribing  witness  to  a  writing,  1870. 
the  testimony  of  a  witness  deceased,  1870. 
usage,    1870. 
finding   upon   issue  not  before  court.      See   tit.   Findiuj;. 
flags,   judicially   recognized,   1875. 
forcible 

detainer  in.      See  tit.  Forcible  Entry  and  Detainer. 
entry,   in,    1172. 
foreign  law  presumed  same  as  law  of  this  state,   1963. 
fraud.s 

statute  of 

agreement  not  to  be  performed  within  one  year,    1973. 
goods,  sale   of,   two   hundred   dollars,   1973. 
guarantee,    1973. 
implied,    1973. 
trust,   1973. 
land,  transfer   of,   1971. 
lease,    1971. 

marriage,    promise   in    consideration    of,    1973. 
will,    1972. 
general 

definitions  and  divisions,   §§  1823-1839. 
principles  of,  §§  1844-1870,   §§  2070-2104. 
provisions,    2101. 
good  character  of  party  or  witness  may  be  shown,   2053. 
hearsay  and   res   gestae 

confined   to   personal   knowledge,    1845. 
declarations 

a  part  of   transaction,    1850.  • 

res  gestae,  1850. 
exhibits,  material    objects,    1954. 
what  admissible,    1870. 
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higher,  is  presumed  adverse  if  lower  prodticed,   1963. 
historical    books,    1936. 

husband  and  wife,  parties  to  actions,  370,   371. 
identity  presumed  from  same  name,  1963. 
impeachment   of    witness.      See   tit.    Impeai-limont. 

as    to,    2049,    2051,    2052. 
in   action   for  divorce.     See   tit.   Divorce. 
in  contest  of  election.     See  tit.  Contesting  ElectionM. 
in   description   of  lands.      See  tit.  De.serlptlon  of  I^undN. 
in  mechanics'  lien   cases.     See  tit.   ^leeliaiiUvs'  I, ion. 
in   particular   cases,    2074. 

and   miscellaneous  and   general    provisions     2070-2104. 
indirect    evidence 

classification  of,   1957. 

defined,   1S32,   1957. 

what    is,    1832. 
indispensable    evidence 

definition   of,   1836. 

in  general,   1967-1974. 

in    perjury,    1968. 

number   of   witnesses,    1968. 

in    treason,    1968. 

number  of  witnesses,   1968. 

what   is,    1836,   1967. 

when   necessary,    19G7. 
inference.     See  tit.  Inferences. 

arises,    when,   1960. 

definition    of,    1958. 

facts  from  wliich  other  facts  are,   1870,  1960. 

from  admission,  1832. 

when  arises,   1870. 
innocence   presumed,    1963. 
instrument   in   ^vriting 

construction   of,   1858,   1860. 

executed  how,    1933. 
instructions.     See  tit.  Instructions  to  Jury. 

general,   on   evidence,    2061. 
intent,    unlawful,    presumed    from    unlawful    act,    1963. 
interpreter 

as    to,    1884. 

of  writings,  1863. 
judge,   witness   may   be,    1883. 
judgment 

estoppel    under,    1908. 
judicial    evidence,    1823. 
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EVIDENCE   (continued). 
judicial  notice 

as   to,    1875. 

as   to   what   facts,    1875. 

court  to  disclose  to  jury,  2102. 

in  general,  1827. 

of  laws   of  nature,   1875. 

of  facts,  public   and  private,   of  legislature,   1875. 
juror  may   be   witness,   1883. 
jury,  general  remarks  on  evidence  for,   2061. 
kinds   and   degrees   of,    §§  1875-1978. 

as  to  kinds  of,  1827,  1828,  1875. 

conclusive   or   unanswerable   evidence,    1978. 

indirect   evidence,   influence  and   presumptions,    1957. 

indispensable   evidence,    1967. 

knowledge   of   the   court,    1875. 

material    objections    presented    to    the    senses    other    than 
writing,    1954. 

witnesses.     See  tit.  Witness. 

written.      See  tit.   Writings. 
knoTTledge 

judicial,   1875. 

court  to  declare,  jury  to  accept,   2102. 

of  court,   1875. 

personal,  witness   must   testify   from,    1845. 

of  foreign   country,   how   proved,   1901. 

organic,  what  is,   1897. 

questions  of,  for  court,   2102. 

sister  state,  of,  how  proved,  1902. 

statutes,  what  are,  1897. 

unwritten,  1899. 

written,   what   is,  written   or   unwritten,    1895. 
leading  questions,   2046. 
legitimacy,  presumption    of,    1962,    1963- 
libel,  in.      See  tit.   Slander  and  Libel. 

in   action   for,   460. 
life,    ordinary    course    of,   presumed,    1963. 
location,   certificate   of,  proves   What,   312-363. 
manner    of    production 

affidavits,    §§  2009-2015. 

depositions,   §§2019-1021. 

manner   of   taking    in    .state,    §§  2031-2036. 
manner  of  taking  out   of  state,   §§  2024-2028. 

general   rules   of   examination,    §§  2042-2054. 

mode   of   taking   testimony    of   witness,    §§  2002-2006. 
maps.      See   tit.   Maps. 

as    evidence,    1936. 
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EVIDENCE   (continued). 
marriage 

declarations  of  testator  in   will  are  evidences  of  his,  18.5.3. 

presumption    as    to,    1963. 
material    allegations   only   to   be   proved,   1867. 
material    objects.      See    tit.    Maieriiil    OitjectM   PreNciited    in    (lie 
Senses,   etc. 

as    to,    1954. 
means  of  iiroduction 

person   present,   compelled   to  testify,   19S9. 

subpoena.      See   tit.    .Subpoena. 

warrant  may  be  issued  for  witness,  when,  1993. 
contents   of  warrant,   1994. 
on   whose   motion,    1996. 
how  examined,   1997. 

when  a  witness  is  compelled  to  attend,  989. 
mineral  land  patent,  date  of  location   is  prima  facie,    1027. 
mining-   laws   and   customs,    748. 
money 

paid  to  person  is  presumed  due  to   him,   1963. 
monuments,   etc.,    1870,   2077. 
nature 

laws   of,  judicially   recognized,    1875. 

ordinary  course   of,  presumed,   1963. 
notice 

construction    of,    to    be    according    to    ordinai-y    arcei)talion 
of   its  terms,    1864. 

judicial,    1875. 

to   produce.    1855,    1938. 
nuisance.     See  tit.  Nuisanoe. 
oath.     See  tit.  OatliN  and  Afllriiuition.M. 

administration   of,   128,  177,  20!13-LM);)7. 

form  of,  2094,  2095. 

necessary,  1845. 
objections    to    tender    of    p.'iynKMit    inusl    \<v    .spiriliiil.      S.  !•    til. 

Payment. 
objects,   material.      Sec    lit.    >iii(«>riHl   (H»,i«>ots   I'resoutod    (<i    <iic 
Sennes,  etc. 

as   to,   1954. 
of   foi-.^igii    law,    1901. 
olVer 

as    to,    2074,    2075. 

equivalent  to  iiayment,   2074. 

to   compromise,  admits   nothing,    2078. 
officers,  entries   by   prima  facie,   1920,    192t). 

official  acts,  public  and  private,  are  judiciiilly  recognized,   1875. 
official  documents,  proof  of,    1918. 
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EVIDENCE    (continued). 

omissions,   as  evidence  against  party,   1870. 

one  part  of  transaction   proves  tlie  wliole   is  admissible,   18.54. 

one  person  not  affected  by  acts  of  another,   1848. 

one  witness  sufficient  to  prove  fact,  1844. 

of  offer  of  compromise 

admits    nothing,    2078 

declarations  favoring  settlement  admissible,   when,   2078. 

of  no  avail,  when,   2078. 
opinion  evidence.     See  tit.  Opinion  Evidence, 
orders 

final,  estoppel  by,  1908. 

not  final,  create  disputable  presumption,  1909. 
parent,  action  for  injury  or  death  of  minor  child  by,  376,  r.7T. 
parol  evidence 

of  instrument,  that  words  have  peculiar  significance,   1861. 

of  contents  of  writing,  when,  1870. 

of    laTTS 

of  foreign  country,  1901. 
of  sister  state,   1902. 
of  will,  not  admissible  to  affect,  1855. 

of  written   instrument,   admissiljle   to   affect,   when.   1855. 
to   establish 
fraud,  1856. 
illegality,  1856. 
will,  parol  evidence  not  admissible  to  affect,   1855. 
writing,  parol  evidence,  when  admissible  to  affect,   1855. 
part 

of    act,    declaration,    conversation    in    evidence,    all    may    be 
put  in,   1854. 
partial 

definition   of,   1834. 

evidence   of  possession    in   remote   occupant,    on    question    of 

title,  1834. 
when  admissible,  1834. 
parties  estopped,  who  are,  19.10. 
partition.      See  tit.  Partition. 
partnership,  presumption  as  to,  1963. 
payment,  an  offer  equivalent  to,  2074. 
pedigree 

biljle,  family,  admissible  to  prove.     See  tit.  Family  Bible. 
declaration  of  decedent,  evidence  of,   1852. 
perjury,  two  witnesses  requisite,   1968. 
perpetuating   testimony,   2083,    2086. 
person  not  affected  by  act.s  of  anotlier 

as  to,  generally,   1848. 
persons  skilled  may  testify  to  decipher  characters  in   writing, 
1863. 
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EVIDENCE    (continued). 

plionosrapliic   reporter's   notes,    transcript,    prima    facie.    271. 
practice  relntingr  to 

admissiljility  for  court,   2102. 

clerk  to  take  testimony,  when,   1051. 

modes  of  taking-.    2002. 

new   trial  for  disregard  of,   662. 

newly   discovered,  ground   for  new   trial,    when,   657. 

notice  t(j  produce  books  and  papers.     See  tit.   Notice  <<>   l"ro- 

diice. 
oriler 

of   introducing-,   607,    2042. 
of  proof,   how   regulated,    2042. 
proceedings  to  perpetuate.     See  tit.  I'roccoliiiKN  i<»  l*cri>clii- 

ate   TcNtiinony. 
production   of,  court  may  stop,   when,  2044. 
queNtlon 

of  evidence,  how  tried,  2101. 
<>f  fact 

for  court  or  referee,  when,  2103. 
for  jury,   when,    2101. 
uf  luiv 

addressed   to   court,    2102. 
rules  of  to  he  decided  by  the  court,   2101. 
Itriiiia  fucic 
as   to,    1S33. 

boards,   entries   by,    1920,    1926. 
bftokisi 

historical,   1936. 
of  art,  1936. 
of  science,  1936. 
certificate  of  recording  officer,   1833. 

rejection   on   proof   of    no   record.    1S34. 
charts,   1936. 
definition  of,   1833. 
decedent's   entries,   when,    1789. 
definition    of,    1833. 
historical   books,   1936. 
justice's  docket,  912. 
maps,   1936. 

officers,  entries   by,   1920,    1926. 
orders  not  final,  are,   1909. 

phonographic  reporter's  notes.  Iransoi-ipl   of,  273. 
presumption,  what  is,  1959,  1963. 
sheriff's   return.     See   tit.  .Slicrlir.  return  of. 
third  person,  obligation   of  evideni-f   agiiiiist    him    is  e\iiliii(-e 

against  party,   1851. 
what  is,  1833. 
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EVIDENCE    (continued). 
primary  and  secondary 

as  to,  1828. 

certified  copies,  primary,  vi-hen 

of  affidavits  of  publication,  2011. 
of   public   records,    1893. 
copies    primary,   ^vhen 

of  affidavits  of  publication  duly  certified,  2011. 
of  entries  repeated  in  regular  course  of  business,   1947. 
of  lost  papers,  is,  when,  1045. 

of  records  affecting  title  to  real  property,  where  certified, 
1951. 
definition 

of  primary,  evidence,  1829. 
of  secondary  evidence,    1830. 
foreign  country 

judicial  records  of,  secondary,   1907. 
law    of,    certified    by    custodian,    primary,    1901. 
judicial  record  of  foreign  country,  secondary,  1907. 
law  of  foreign  country,  certified  by  custodian,  primary,  1901. 
lost  paper  or  record,  copy 

is  primary  evidence,  when,  1045. 
is  secondary  generally,  1830. 

proof  of  loss  or  destruction  must  be  first  made,   1855. 
record,  certified  copy  of  public,  is  primary,  1893. 
secondary 

admissible  where  party,  on  notice,  fails  to  produce,   1855. 
contents  of  writing  proved  by,   when,   1855. 
copy  of 

judicial   record   of   foreign   country,   1907. 
lost  paper  or  record  is,  1830. 

except  where  made  evidence  by  code  or  statute,  1855. 
primary,  when,  1045. 
of  writing,  1830. 
writing 

copy  of  secondary,  1830. 

loss  must  be  shown  before  secondary   of   contents  can   be 

given,  1855. 
notice  to  produce  disobeyed,  secondary  admissible,   1938. 
oral,  of  contents,  is  secondary,  1830. 
original  must  be  produced  or  accounted  for,  1937. 
parol,   of  contents   of,  is   secondary,   1830. 
public,  certified  copy,  primary,   when,   1901. 
secondary  evidence  of  contents 
of  lost  or  destroyed,  1938. 
on  failure  to  produce,  on   notice,   1938. 
written   instrument   is   best   evidence   of   existence   and    con- 
tents,  1829. 
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EVIDENCE    (continued). 

privileged    communication.      See    tit.    Prlvllesrert    Cnnimiinicit- 
tions. 

as  to,   2881. 
plaintiff,  allegations  to  be  proved  by,   1869. 
portraits,  etc.,  1870. 
Iio.sse.*4Nioii 

imports  ownersliip,  1863. 
presumptions.     See  tit.  PresumptionH. 

as  to,  1959,  1963. 

conclusive.     See  tit.  PresiimptionM,  t-onoliiNive. 

definition  of,  1959. 

may  be  controverted,  when,  1961. 

must  be  controverted,  when,  1963. 
probate 

contest  in,  1315. 

letters    testamentary,    minutes    equivalent    to    transcript    of, 
1429. 
proceedings  to  perpetuate  testimony.     See  tit.  ProceedingH  to 

Perpetuate  Testimony, 
production  of 

as  to,  generally,   1981-2054. 

by  whom  to  be  produced,  1981,  1982. 

manner  of  production,   2002-2054. 

means  of  production,   1985-1997. 

indorsement   of,   locality   presumed,  1429. 
proof 

bui'den   of.     See  "burden  of,"  this  title. 

order  of,  as  to  generally,  607,  2042. 
public  record  or  document.     See  tit.  Public  Kecord.s  sind  Docu- 
ments. 

of  private  writing  is,  1919. 

proof  of  contents  of,   1855a. 
publication   of.      See   tit.  Publication. 

proof  of  by  affidavit,  2010,  2011. 
purchase,  certificate  of,  proves  what.    \'.\2ii. 
questions  of  practice.     See  "pracllcc  relating:  <o,"  this  liilf. 
quieting;  title 

to  land.     See  tit.  Action  to  auiet  Title. 
as  to,  738,   740. 

to  money  or  obligation,   1050. 
real  property,  transfer  of,  1971,  1972. 
recalling  witness,  2050. 
receipt,  payer  entitled  to,  2075. 
recitals  in  statute,  how  far  is,  1903. 
record 

estoppel,  when,  1908. 

liow  authenticated  as,   1905. 
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KVIDENCE 

record    (continued). 
judicial 

foreign,  1906,   1914. 
foreign  admiralty,   1914. 
copy,  wlien  admissible,  1907. 
jurisdiction,  want  of,  effect,  1916,  1917. 
non-conclusive  presumed  correct,  1963. 
state,  sister,  effect  of,  1913. 
state,  justice  of  peace  of  sister,  1921. 

state,  of  this,  or  other,  or  United  States,  how  proved,   1905. 
what,  1904. 
public,  or  private  writing,  proved,  how,   1919. 
removal  of,  not  allowed  except  by  order,  19.50. 
re-exainination.      See  tit.  ^Vitue.ss. 

as  to,    2050. 
refreshing  memory,  2047. 
relating  to  third  person,  1851. 
relevant 

must  be,  1868. 
what  is,   1870. 
replevin.     See  tit.   Replevin. 

representations  as  to  credit  not  binding  if  not  written,  1974. 
res  gestae,  declarations  as  to,  1850. 
rights  and  duties  of  witnesses.     See  tit.  Witnes.ses. 

as  to,  2064-2070. 
rules  of  for  construction   of  description   of  land.      See   tit.   T)e- 

.scription   of  Liand!4. 
satisfactory  evidence,  definition  of,  1835. 
science,  books  of  as  evidence,  1936. 
seal 

makes  no  difference  in  writings,   1933,   1934. 
of  court,  etc.,  judicially  recognized,  1875. 
private,  1929. 
public,  1931. 
what  is  a,  1930. 
secondary.     See  "primary  and  secondary,"  this  title. 

definition  of,   1830. 
seduction.     See  tit.  Seduction. 
shorthand  notes.     See  tit.  Phonographic  Reporter. 

presumed   correct,    270. 
signatures,  judicially  recognized,  1875. 
slander,  in.     See  tit.  Slander  and  Libel. 
slight,  definition  of,  1835. 
stipulation.     See  tit.  Stipulations. 

stock,  sold  for  delinquent  assessment,  action  to  recover,  341. 
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EVIDENCE    (continued). 

subpoena.     See  tit.  Subpoena. 

as  to,  1985-1997,   2064. 
subscriptions,  1870. 
suppressed,  presumed  adverse,   1963. 
survivorship,  presumptions  as  to,  1963. 
telegram  sent.     See  tit.  Telegram. 
tenants,  waste  by.     Sec  tit.  AVastc. 

as  to  evidence  of,  732. 
tender.      See   tit.   Tender. 

as  to  generally,  2074,  2075,  2076. 
objections  to,  not  specified,  waived,   2076. 
testimony.     See  tit.  Testimony. 

confined  to  personal  knowledge,  1845. 
modes  of  taking,   2002. 

to  be  in  presence  of  person  affected,  1846. 
when  clerk  to  take  down,  1051. 
to  be  produced  by  whom,  1981. 

transaction,   part   in   evidence,   all   may   be   proved.    1854. 
transcript  of  reporter's  notes  as,  1921. 
treason,  two  witnesses  required,  1968. 
trustee,  bare,  presunied  to  have  conveyed  to  cestui  Que  trust, 

1963. 
unanswerable.     See  "conclusive,"  this  title. 

as  to,  in  general,  1978. 
unlawful  detainer,  in,  1172. 
unprobated    will,    admissible    in    actions    to    quiet    title    where 

question   of  validity  of  devise,   etc..   involved,    738. 
usages  and   customs.      See   tit.    I'san-e  and  Custom. 

local  rules  admissible  in  actions  concerning  mining  claims, 

748. 
usage 

admissible  for  what  purpose,  1870. 
in  actions  concerning  mining  claims,   748. 
to  explain  character  of  acts,  1870. 
variance  between  allegation  and  proof.     See  tit.   Xarinnro. 
verification   of  pleadings.     See  tit.  Verlflt-ation  «»f  I'leadin^rs. 
vessels,  steamers,  etc.     See  tit.  Vessels.  StraiiKTs  niid   Itoals. 

in    actions   against,    SI  3. 
woiglil    and    eilVfl    of 

acoonipliee,    4ostim4»ny   of 
as  to,  generally,   2061. 
to  be  viewed  with  distrust.  2061. 

Instruction  as  to.     See  tit.  instruction  (o  Jury. 
degree  of  certainty  required  to  est;iblisli   fact.   1847. 
estimated,  how,  2061. 

guilt  must  be  proved  beyond  reasonable  doubt,  2061. 
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EVIDENCE 

■»veiis?lit   and  effect    (continued). 

instruction  as  to.     See  tit.  In.striic-tion  to  Jury. 

generally,   2061. 
insufficiency  of  ground  for  new  trial,  657. 
.iury  judges  as  to,  2061. 

preponderance  of  controls  in  civil  cause,  2061. 
production  of  weaker  viewed  with  distrust,  when,  2061. 
reasonable  doubt.     See  tit.  Reasonable  Doubt. 

as  to,  effect  of,   2061. 
rules  governing  the  weighing  of  testimony,  2061. 
satisfactory.     See  ".satisfactory  evidence,"  this  title. 

will   support  verdict,    2061. 
witness.     See  tit.  Witness. 

one  sufficient  to  prove  a   fact,  1844. 
when  inference  arises,   1960. 

lost,  two  witnesses  required,  1968. 
requirements  of,  as,  1969. 

except   in   action   to    quiet   title    where   validity    of   devise, 
etc.,  is  involved,  738. 
written,  parol   evidence  cannot  be  known   to  vary,    18.56. 
witness.     See  tit.  "Witness. 
writings  as.     See  tit.  Writings. 

acknowledgment  proved,  1948,  1950. 

admissible,  when,   1870. 

alteration  in,   1982. 

called  for  and  inspected,  need  not  be  put  in  evidence,  1939. 

comparison,    1944. 

construe,  court  must,  2102. 

construction    of,   description,    conveyances    of    real    property, 

2077. 
contents   of.      See  tit.  Writing;. 

how  proved,   1855. 
contract,    reduced    to,    no    otlier    evidence    can    be    given    of. 

1856-1860. 
custody  of  adverse  party  in,   1938. 
decedent,  entries  by,  1946. 
deciphering,  experts,  1863. 
destroyed,  proving  contents  of,  1855. 
entries 

by  decedents,  1946. 

copied  from  one  book  in  another,  when  deemed  originals, 
1947. 
executed,   how,   1933. 
execution 

admission  of,  1942. 
how  proved,   1940-1944. 
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EVIDENCE 

execution    (continued). 

foroig-n   language,  experts  may  testify  as  to  moaning.   1863. 

general  acceptation,  terms  to  be  construed  by,   1861. 

handwriting,  how  proved,   1943,   1944. 

in  general,  1887-1889. 

kinds  of,  public  and  private,  1887. 

lex  loci,  1857. 

lost  or  destroyed,  proving  contents  of,  185.5. 

original  must  be  produced,  when,   1937. 

part  in  evidence,  all  may  be  proved,  1854. 

printed  partly,    1862. 

private 

as  to,  generally,  1920-1951. 
public  records  of,  1898. 

proved,  how,  1919. 
sealed  and  unsealed,  are,   1932. 
whole  agreement  deemed,   1856. 
proved  by  witness,  must  be  read  before  his  testimony  closed, 

2054. 
public  -ivritiugH 

as  to,  1888,  1892-1927. 

books,  etc.,   1920. 

certificate,  what  it  must  state,  1923. 

certified  copies  of  must  be  supplied,  1893. 

clasMeM  of 

judicial   records,   1894. 
laws,  1894. 

official   documents,   1894. 
private  writings,   1894. 
public  records,  1894. 
inspection   of  by  citizens,   1892. 
laws,  statutes,  etc.,  1894-1903. 
oflicial  documents,  proof  of,   1918. 
seal  makes  no  difference,  1932. 

shown  to  witness,  may  be  inspected  by  opponent,  2054. 
state  or  county  of  any,  certified  copy  admissible,  1901. 
surrounding  circumstances  admissible,  1860. 
thirty-year-old  documents,   1945,  1963. 
two  interpretations  capable  of,  1864. 

undecipherable,  experts  may  testify  as  to  meaning.  1863. 
when  admissible,  1870. 
KVIIJEXCK  OK  DEBT 

!iu   provision   for  attachment  of.      See  tit.   A<l!icliiii«'iit. 
EXAMINATION  OF  WITNES.SES.     St-e   tit.   WH  ii.'n.s.-.s. 
general  rules  of,  2042-2054. 
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EXCEPTION.     See  tit.  Bill  o£  Exceptions. 

absence  of  party,  decision  deemed  excepted  to,  647. 

after  judgment,  how  settled,   651. 

allowance  or  settlement  of  1)111  of  exceptions.     See  tit.  Bill  of 

Exceptions. 
bill  of.     See  tit.  Bill  of  Exceptions. 

continuance,  order  refusing  deemed  excepted  to,   647. 
court  commissioners'   findings,  exception   to,  how  made,   645. 
deemed  excepted  to,  what,   647. 
definition  of,  646. 
demurrer,  order  sustaining  or  overruling,  deemed  excepted   to 

647. 
documents  on  file,  how  incorporated,  648. 
evidence,  irrelevant  and  incompetent,  to,  64 G. 
filing  with  clerk,  649. 
final  decision  deemed  excepted  to,  647. 
form  of 

as  to,  generally,  648. 

when  made  on  insufficiency  of  evidence,  648. 
generally,   646-653. 

in   condemnation  proceedings.      See  tit.   Eminent  Domain. 
insufficiency  of  evidence,  on  ground  of,  requisites,  648. 
interlocutory  order  or  decision  deemed  excepted  to,  647. 
judge  out  of  office  may  settle,  653. 
judgment  after,   651. 
judgment-roll,  in,  670. 

judicial  officer  other  than  judge,  to  decision   of,   653. 
matters  deemed  excepted  to,  647. 
may  be  taken,  and  time  of  taking,  646. 
new  trial,  when  necessary  on  motion  for,  658. 
not  present  at  time  of  ruling,  as  to  decision,  650. 
notice  to  adverse  party,  how  settled  upon,   650. 
order  or  decision  from   which  appeal  lies  deemed  excepted   to, 

647. 
pleading: 

amendment,  order  allowing  or  refusing  deemed  excepted  to, 
647. 

order  striking  out  deemed  excepted  to,  647. 
proceedings  where  judge  ceases  to  hold  office,  653. 
referee's 

finding,  to,  how  made,  645. 

report,  to,  645. 
refusal  to  allow,  supreme  court  may  allow,  652. 
settlement  of 

mode  of,  649,  650. 

time  for,   649,  650,  659. 
signed  by  judge  and  filed  with  clerk,  649. 
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EXCEPTION    (continued). 

statement  on.     See  tit.   Stateinent. 
appeal,   661. 

motion  for  new  trial.     See  tit.  New  Trial. 
verdict  deemed  excepted  to,  647. 
what  deemed  excepted  to,  647. 

when  refusing  application  to  supremo  court  to  prove  same,  6.^1. 
EXCEPTION  TO  SURETIES 

in  action  of  claim  and  delivery,  as  to.   ^)Z. 
justification  of  sureties,  51. t. 
EXECUTION.     See  tits.  Execution  of  .liiilKineiil   in   Civil    Actions; 
Supplement nry  Proeeediug.s. 
after  five  years,  685. 
against  the  person,   632. 
any  debtor  may  pay  creditor,  716. 
appeal,   restitution   where   property   sold   under,   and   judgment 

reversed,  957. 
attached  property 

may  he  sold  as  under,  when,  548. 
sale  under,  550. 
book.     See  tit.  Executlon-Uook. 
chose  in  action.     See  tit.  CIiomcn  in  Action, 
elaini  of  property 
lM»nd  on 

amount  and  conditions  of,   710*/^. 

claimant  may  give  and  have  property  released,  710. 
estimate  of  value  and   now   bond.   712'2- 
filing  and  serving,  711. 

justification   on.     See   tit.  .lu.stitication  of  Sureties. 
approval  and  disapproval   on,   712. 
manner  of,   713. 
objections  to,  71 1*^. 
when  becomes  effectual,  71  3  J^. 
when  new  undertaking  to  be  given,  713i^. 
how  made,  689. 

Indemnity  and  undertaking  on,  689. 
contempt  in.     See  tit.  Contempt  of  C«>urt. 

as  to,  1209,  1210. 
contribution  among  debtors.     See  tit.  Contribution. 
notice  to  secure,  709. 

CONtS 

for,  on  appeal,  how  claimed  .and  recovered,  1034. 

in  probate  proceedings,  1720. 
county,  may  issue  into  any,  687. 
credits,  levy  on,  688. 

damages  in  eminent  domain,  to  recover,  1252, 
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EXECUTION    (continued), 
death.     See  tit.  Death. 

not  to  Issue  after,  1505. 

of  creditor,  686. 

of  debtor,  686. 

of  party,  effect  of  g-enerally,  669. 

when  may  issue  after,  1505. 
debtor  of  execution-debtor  may  pay  sheriff,  716. 
debts,  levy  on,  688. 
decedent 

decree  for  payment  of  debts  of,  execution  on,  1649. 

judgment  against,  execution  cannot  issue,  1505. 
dormant,  judgment,  on,  685. 

eminent  domain,  to  recover  damages  in,  issues,  when,  1252. 
enforce  nient 

of  order  of  court,  by,  1007. 

■when  judgment  requires 

perforinance  of  particular  act,  684. 
sale  of  property,  684. 
executed,  must  be,  and  how,  691. 
executor 

against,  to  enforce  personal  liability,  1649. 

judgment  against,  no  execution  to  issue,  1504. 
exempt.     See  tit.  Exemption. 

materials  for  building,  are,   1196. 

what  property  is  from,  690. 
forcible  entry  and  detainer.      See  tit.   Forcible   Entry  and   De- 
tainer. 

as  to,  in,  1174. 
foreclosure.     See  tit.  Foreclosure  o£  Mortgage, 

for  deficit,  726. 
form  of,  682. 
franchise,  levy  on,  688. 
from  justices'  courts 

contents  of,  902. 

duty  of  officer  receiving,  904. 

may  issue  at  any  time  within  five  years,  901. 

proceedings    supplementary    to    execution.      See    tit.    Supple- 
mentary Proceedings. 
as  to  generally,  905. 
renewal  of,  903. 
stay  of,  901a. 
generally,  681-721. 

gold-dust,  returned  at  current  value,  688. 
inspection,  execution-book  open  to,  683. 
issuance  of 

after  five  years,  681. 
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EXECUTTON 

Lssiiance    (continued). 

after  five  years,  when,  685. 
how  and  to  whom,  687. 
in  name  of  people,  682. 
may  after  five  years,  68.5. 
to  any  sheriff,  687. 
to  different  counties,  687. 
to  ^vliom 

issued  when  property  required  to  be  di-li\'ii"'il.  687. 
may  issue,  687. 
wlien  stayed  or  enjoined,  681. 
wliere  judgment  for  delivery  of  property,  6S2. 
witliin  five  years  from  entry  of  judgment,  681. 
jiidf^mcnt 

ngainst  officers,  how  enforced,  710. 
barred  by  limitation,  685. 
manner  of  enforcing,  684. 
to  enforce,  684. 
justices'  court.     See  tit.  Jii.stioes'  Courts. 
from,   901-905. 

judgment  of  docketed  in  superior  court,  899. 
levy  of 

before  death,  proceedings  on,  1505. 

defendant  may  indicate  property,  when,  691. 

during  period  of  Hen,  effect  of,  688. 

effect  on  property,   688. 

generally,  691. 

liow  made,  691. 

on  property 

in   hands  of  heirs,  tenants,   trustees,   etc.,   682. 
subject  to,  682,  1196. 
property  subject  to,  688,  1196. 

to  be  made  on  part  of  property,  only,  wliere  .suflicient.  691. 
until  made,  property  not  affected  by,  688. 
writ,  how  executed,   682. 
liniltntlon 

judgment    liarred   by,    685. 
of  action  ugrainMt  officer  for 
money  collected  on,  339. 
seizure,  341. 
manual  delivery,  levy  on  property  capable  of,  688. 
materials  for  building,  not  subject  to,  1196. 
may  iHHue 

at  .any  time  within  five  years,  681. 
into  any  county,  687. 
to  any  sheriff,  687. 
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EXECUTION    (continued). 
money 

amount  and  kind  of  to  be  specified,  682. 

specified  kind  of,  passable  in,  when,  682. 
of  instrument.     See  tit.  E^xecution  of  In»«triiiiient. 
order,  enforcing  by,  1007. 
payinent 

by  any  debtor  of  judgment  debtor,  716. 

in  specific  kind  of  money,  when,   682. 
people,  to  issue  in  name  of,  682. 
person,  again.st  the 

as  to  generally,  682. 

after  return  unsatisfied,   684. 

discharge  of  prisoner,  1143-1154. 
preferred  claims  for  wages,  1206. 
prisoner.     See  tit.  Prisoner. 

discharge  of,  1143-1154. 

plaintiff  to  advance  funds  for  support  of,  1154. 
proceedings    supplementary    to.      See    tit.    .Supplementary    I'ro- 
eeedinss. 

as  to  generally,  714-721. 
property 

exempt  from.      See  tit.  Exemption. 

in  hands  of  heirs,  tenants,  etc.,  682. 

liable  to,  688. 

not  affected  till  levy,  688. 
real  property 

as  to  levy  upon,  682. 
indexing,  683. 

purchaser's  rights,  700-708. 
receiver,  in  aid  of,  564. 
redemption.      See  tit.  Redemption. 
rent.s  and  profits  from  time  of  sale  until  redemption 

as  to  generally,   707. 

accounting  for,   707. 

statement  of,  707. 
•     requisites  of,  682. 
return  of 

as  to,  683. 

failure  to  make,  of  sale,  attachment   for,  1575. 

gold-dust,  at  current  value  in  money,  688. 

recording,  where  real  property  levied  upon,  683. 

to  whom  to  be  made,  683. 

when  to  be  made,  683. 
sale  on.     See  tit.  Execution  Sale. 
satisfaction  of  judgment  by  return  of,  675. 
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EXECUTION    (continued). 
Merviug 

effect  on  property,  688. 

generally,  691. 
sheriff's  deed,  when  purchaser  entitled  to,  703. 
ships,  against,   825. 

application  of  proceeds,  825. 
sole  trader's  property,  1811-1821. 
Niihron^atioii 

Jjy  debtor  paying,  709. 

of  surety  paying,  709. 
supplementary  proceedings,  714-721. 
surety  paying,  subrogation,  709. 
surplus  moneys,   691. 

third  person,  claim  of  proiJorty  by,   iiulcmnil\'.   (!S:M. 
time  for  is.suiiig,  extension  of,  685. 
time   withiu  ^rhicli  may  issue 

after  five  years  from  entry  of  judgment,  wlien.  685. 

when  stayed  or  enjoined,  681. 

within  five  years  from  date  of  entry  of  judgment,  681. 
threatened  levy  of  enjoined,  when,  681. 
to  Innue 

in   name  of  people,  682. 

to   whom,  when   property  required  to  be  delivered.   687. 
to  Tt'Iiom 

may  issue,  687. 

when  property  required  to  be  delivered,  6S7. 
until  levy,  property  not  affected  by,  688. 
vessels,  against,  application  of  proceeds  of  sale,  82;"). 
wages,  claim  for  preferred,   1205. 
waste 

may  be  restrained  until  expiration  of  time  to  redt-cm.  706. 

what  is  not,  706. 
what  property  liable  to  be  seized  on,  688. 
what  property  exempt  from  levy  under.  690. 
what  to  contain,  682. 
what  to  require,  682. 
who  may  issue,  682. 
whom  to  be  directed  to,  682. 
writ  of 

I'low  executed,  691. 

to  require  what  of  sheriff,  682. 
KXKCLTIO>-BOOK 

as  evidence  of  contents  of  original  ext-i'iit ion   anil   i-iturn,   Cs; 
how  kept  and  what  to  contain,  6S3. 
open  to  inspection,  683. 

recording  execution   and   return   in,    683. 
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EXECUTIOBT    OF   INSTRUMENT 

defined,  1933. 
EXECUTION  OF  JUDGMENT  IN  CIVIL,  ACTIONS.     Soo  tits.  Exe- 
cution;   Supitlementary   Proceeding^t^. 

after  five  years,  685. 

not  to  revive  judgment  for  money,  685. 
by  whom  real  property  sold  on  execution  may  redeem.     See  tit. 

Redemption, 
claim  and   release  of  property 
held  under  execution,  710[a]. 
service  of  notice  of.     See  tit.  Claim. 
undertaking  on,  710[a]. 

approval  and  disapproval  of  undertaking,  712. 

by    party    claiming    property,    amount    and    cnnditions    of, 

710%. 
exception  to  sureties,  how  made,  711 1^- 
filing  a  certificate  of  undertaking,  711. 
justification   of  sureties,  712,  713. 
new  undertaking,  when  to  be  given,  712^4. 
when  undertaking  becomes  effectual,   712%. 
collection  of  money  from  judgment  debtor,  procedure,  710. 
disposition   of  money  by  the  court,  710. 
fee  for  filing  transcript,  710. 
contribution  on.     See  tit.  Contribution. 
after  five  years    of  foreclosure.      See   tit.  Foreclosure  of  Mort- 

gagre. 
exemption    from    execution.      See   tit.    Exemption   from    Execu- 
tion. 
final  money  judgment  in  divorce.     See  tit.  Divorce. 
form  of,  682. 

homestead    set   apart    in    probate,   levy    upon.      See    tit.    Home- 
stead. 
how  enforced,   684. 
how  given,   692. 
how  issued,   687. 

if   purchaser    of    real    property    be   evicted   because    of   irregu- 
larities in  sale,  what  he  may  recover  and  from  whoin, 
708. 
if  purchaser  refuse  to  pay  purchase  money,  what  proceedings 

had,    695. 
in  action  for  divorce.      See  tit.  Divorce, 
in  case  of 

other  personal  property,  692. 
perishable  property,  692. 
real  property,  692. 
judgment  lien  or  levy.     See  tits.  Judgment  Lien;  Levy. 
justification  by  officer  executing.     See  tit.  Justification. 
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EXECUTION  OF  JUDGMENT   IN   CIVIL  ACTIONS    (continued), 
not  to  be  affected  until  levy  is  made,  688. 
notice  of  sale  under  execution,   how  given,   692. 
oflBcer 

may  refuse  purchaser's  bid,  when,  696. 

not  liable  beyond  certain  amount,   697. 
on  money  judgment,  etc.,  liow  enforced.  684. 
personal  property  not  capable  of  manual  delivery 

how  delivered  to  purchaser,  699. 

how  sold  and  delivered,   699. 
presumption    as    to    execution    in    foreclosure.      See    tit.    Fore- 
closure of  Mortgage. 
proceedings    supplementary    to.      See    tit.    Suppleiiieuiary    Tro- 

ceedingt*. 
real  property,  when  absolute  sale  or  not,  700. 

in   latter  case,  what  certificate  must  sliow,  700. 
rents  and  profits  on,  707. 
revivor  of  judgment  on  sale  to  set  aside  irregularity,  7US. 

petition  for  purpose,  how  and  by  whom  made,  708. 
sale.     See  tit.  Execution  Sale, 
to  ^irliom 

directed,  682. 

Issued,  687. 
what  it  shall  require,  682. 
what  shall   be  liable  to   be  seized  on,   688. 

wlien  judgment  made  payable  in  specific  kind  of  money,  692. 
wlien  made  returnable,  683. 

wlien  may  be  issued  against  property  of  party  after  deatli,  686. 
when  property  is  claimed  by  third  party,  689. 

indemnity,  689. 
who  may  issue,  682. 
within  what  time  may  be  issued,  681. 
writ  of,  how   executed,   691. 
EXECUTION   SALE 

absolute,  when,  of  real  estate,  703. 
between  what  hours  to  be  held,  694. 
bids,  etc.,  695,  696. 
certificate  of,  700. 

filing  duplicate  with  recorder,  700. 

sale,  sheriff  to  give,  700. 

what  to  contain,  700. 
damages  to  realty,  purchaser  may  recover  for,  7-16. 
deed  of  sheriff,   703. 
delinquent  purcliaser,  695,  696. 
delivery  under,  of  property 

not  susceptible  of  manual  delivery,   699. 

susceptible  of  manual  delivery,  698. 
enjoining  injury  to  property  after,  and  before  conveyance,  746. 
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EXECUTION  SALE    (continued), 
evicted  purchaser,  remedy  of,  708. 
excess  in  proceeds,  how  disposed  of,  fi91. 
extent  of  officer's  liability,  697. 
generally,  694. 
lioTv  conducted 

after  sufficient  property  has  been  sold,  694. 

as  to  generally,  694. 

judgment  debtor  may  direct  order  of  sale,   694. 

when  the  sale  is  personal  property  capable  of  delivery,  C94. 
manner  of,  693.  694. 
notice  of,  692,  693. 

how  given,  692. 

in  case  judgment  specifies  kind  of  money  payable  in,  692. 

in  case  of 

perishables,   692. 
personalty,  692. 
realty,   692. 

penalty  for  defacing  or  taking  down,    693. 

without  penalty,  693. 
officer  or  deputy  not  to  purchase,  694. 
order  of,  judgment  debtor  may  direct,  694. 
personalty,  manner  of,  694. 
proceedings,  694. 

property  not  susceptible  of  delivery,  certificate  of  sale,  699. 
purchaser 

failure  to  get  possession   because  of  irregularity,   rights  of, 
708. 

may  recover  damages  for  injuries  to  realty,  746. 

not  getting  possession,  revival  of  judgment  in  favor  of,   70S. 

rights  of  on  a  reversal   or  discharge   of  judgment,   708. 
real  estate 

eviction  of  purchaser,  remedy,   708. 

rents  after,   707. 
redemptioner's,   701. 
refusal  of  purchaser  to  comply 

his  liability,  695. 

his  subsequent  bid  refused,  696. 

proceedings  on.  695. 
to  be  at  public  auction,  694. 
to  be  in  separate  lots  or  parcels,   694. 
to  cease  when  sufficient  property  sold,  694. 
waste,  restraining,  706. 
what  bids  may  be  refused,  696. 
what  title  passes,  700. 
when   absolute,   700. 
when  conveyance  to  be  made,  703. 
without  notice,  what  penalty  attached,  693. 
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E3XEC11TORS  AND  ADMIMSTRATORS.  Sec  tits.  ClaiiiiM  AKuiiist 
KNitite;  Inventory,  A|>prai.«icnient,  and  PuNHeitMlun  of 
ENtate. 

absconding,  etc.,  1630. 

absence  of  executor  named  from  state,  proceedings  in  case  of. 

1354. 
account 

after  autliority  revoked,  1630. 
allowance  of,  conclusiveness  of,   1637. 

and    settlement    by,    to    render   exhibit    of    rec('iF)ts    nml    dis- 
bursements and  claims  allowed,  1622. 
as  to,  1612-1640. 
at  expiration  of  term,  1628. 

at  expiration  of  term,  attacliinent  to  compel,  1628. 
nttacliment 

for  disobeying-  citation,   1627. 

to  compel  citation  to  issue  before,  1628. 
citation  to  executor  to  render,  when  issued,  ]i;23. 
citing  persons  intrusted  with  estate  to,  on  oatli,  1461. 
debts  presented  and  allowed  to  be  exliibited,  1623. 
failure  to  render,  citation,  1623. 
final,  when  to  be  made,  1652. 
hearing  of  and  postponement  of,  1636. 
increase  or  decrease  of  estate,  effect  of,   1614. 
may  be 

examined  under  oath,   1631. 

received  at  chambers,   166. 

neglect  to  render,  how  treated,  1653. 
objections  to,  1627,   1635. 

and  contents  of,  1635. 

examination  of  executor,  1626. 
of,  after  autliority  revoked,  1630. 
of,   after   letters   revoked,    1423. 

of,   interested  parties  may  file  exceptions  to,    1635. 
of  receipts  and  disbursements,  and  claims  allowed,   1622. 
on   final  distribution,  1665. 

payments  witliout  affidavit  and  allowance,  accepted,  when, 
1632. 
petition 

for  citation,  1624. 

that  executor  be  required  to  render,  who  may  file,  1624. 
rendered  by  the  payment  of  debts,  1612. 

revoking  letters  for  failure  to  obey  citation  to,  1627,  1630. 
Nettienient  of 

as  to  generally,  1633. 

conclusive,  1637. 

proof  of  notice,  1638. 
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EXECUTORS   AND   ADMINISTRATORS 
accoimt,   iitettlenient   of,    (continued), 
time  to  render,  1622,   1628. 
to  show,  what,  1622,   1628. 
vouchers 

items  less   than    twenty   doHars   to   be  accepted    without, 

when,  1632. 
lost,  proof  of  payment,  1631. 
must  produce  and  file,  1631. 
to  remain  in  court,  1631. 
to  support  claim,  may  require,   1494. 
withdrawal  of,  1631. 
when  may  be  required,  1622. 
T\'lio  may 

contest,   1626. 
reqtiire,   1622. 
when   final  to  be  made,  1632. 

within  thirty  days  after  notice  to  creditors.  1628. 
aoooiintiug  of 

chargeable  with  all  the  estate,  1613. 

claims  paid  for  less  than  value,  allowance  of  amount  actu- 
ally paid  only,  1617. 
sale  for  more  than  appraisement,  1614. 
actions  by  and  again.st 

contest  of  will.     See  tit.  Will, 
conver.sion 

action  by,  for,  1583. 

costs  in  action  by  or  against,  chargeable  to  when,  1031. 

of  decedent,  action  against  representative  for,  1584. 

death 

caused  by  negligence,  action  by  for,  377. 
wrongful,  action  by  for,  377. 
ejectment  lies  by  and  against,   1582. 
execution 

after  death  of  party,  executor  may  have,  when,  686. 
against,   to   enforce   personal   liability   on    debts   of   estate, 
1649. 
fraudulent  conveyance.     See  tit.  Fraudulent  Conveyance. 
by  decedent  to  recover  property,  1589. 
creditor,  asking  executor  to  bring  action   to  set  aside,  to 

advance  costs,  1590. 
executor  not  bound  to  sue  to  set  aside,  1590. 
of  decedent,  recovery  by  representative,  1589-1591. 
recovery  of 

by  representative,   1589-1591. 

sale  of  property,  disposition  of  proceeds,  1591. 
generally,  1581-1585. 
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EXECUTORS    AND   ADMINISTRATORS 
aetion.s   by  niid   :iKnin.Ht    (continiied ). 
jnilgnient  aeniuNt  executor 

creates  no  lien,  1.504. 
no  execution   to  issue  on,   1.504. 
transcript  to  be  filed  among  papers,  1.504. 
limitations,    352. 

maj'  sue  without  joining  persons  beneficially   interested.  369. 
negligence  causing  death,  may  sue  for,   377. 
on  bonds  of,  may  be  brought  by  another  administr.ator,  iri.SG. 
on   contracts,  may   be   maintained   by,    1582. 
only  those  to  whom  letters  issued  need  be  joined,   15S7. 
parties     to,     representatives     not     qualifying     need     not     be 

joined,    1587. 
partition,    executor's    possession    is    possession    of    lieirs    for 

purpose   of,    1581. 
partner,   surviving,  action   to   compel   to  accouiil,   1585. 
quieting  title.     See  tit.  Action  to  Q.iiiet  Title. 
action   lies   by   for  purpose   of,    1452. 
heirs 

may  join   representative   in   action    to,    1452. 
of  devisee  may  sue  to,  1452. 
possesHion 

of   executor  is   possession   of   heir   for   purpose   of.    15S1. 
of  representative  for  purpose  of,  1581. 
restraining    executor    during    proceeding    to    establish     lost 

will,    1341. 
substitution  of,  as  party,  385. 

to   determine  adverse   claim,   lies   by   or  against.    I5.SL'. 
trcctpass 

action   for  by   representative,  1583. 

of   decedent,   action    against    representative   for,    1584. 
trover,  action   of  lies   by   or  against,    1583,    1584. 
vi'aste 

action    by    for,    1583. 

of  decedent,   action   against   representativ-e    for,    1581. 
within   what  time   may   be   brought,   353,   355. 
acts  of  valid  till  revoked,  1428. 
administrator.     See  tit.  AdminiNtrntorN. 
account   of.     See  "account,"  this   title, 
appointment    of    successor,    on    resignation    of    executor    or 

administrator,    1427. 
creditor  as,  1365. 

guardian   of  infant  or  lunatic  as,   1368. 
Infant,  incompetent  as,  1369. 
Judge  may  issue  letters  at  chambers,   166. 
lunatic  Incompetent  as,   1369. 
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EXECUTORS   AND   ADMINISTRATORS 
sidininiNtrator    (continued). 

male   preferred    to    female,    1366. 

married   woman   as,    1370. 

non-resident,    incompetent   as.    1369. 

order  of  persons  entitled  to  administer,  1365. 

partner,    incompetent    as,    136.5. 

persons  equally  entitled  to  act,   who  preferred,   1366. 

.special 

account  of,   1417. 

actions   by  and  ag-ainst,   1415. 

appeal,  none  from  appointment  of,   Hlii. 

appointment  of 

by  judge   at  chambers,   166. 
time  and  manner  of,   1412. 
bond    of,    1414. 

claims,  not  liable  to  actions  on,   1415. 
delivery    of  property  to   successor,    1416. 
duties    of,    1415. 
issue  of  letters  to 
as   to,   1412. 

by  judge  at  chambers,  166. 
time  and  manner  of,  1412. 
judge  may   issue  letters   to  at   chambers,    166. 
liabilities    of,    1415. 

no  notice  of  appointinent  necessary,  1412. 
not   liable   to   creditor    on    claim,    1415. 

oath   of.      See   tit.   Oaths  and  Bonds  of  Executors  and   Ad- 
ministrators. 
as   to,    1414. 
powers   of 

as  to,   1411,   1415. 

cease    when    letters    testamentary    or    of    administration 
issue,    1416. 
preference  of  persons  entitled  to  letters  as,   1413. 
suits   by    and    against,    1415. 
when  may  be  appointed,  1411. 
successor,   appointed   on    resignation    of   executor   or   admin- 
istrator,   1427. 
who   appointed   when   all    others   incompetent,    1368. 
who   incompetent  to  act  as,   1365,   1368. 
who  may  act  as,  1365. 

whole   blood  preferred   to   half   blood,    1366. 
>Titli  Tvill  annexed 

appointment    on    death    or    incompetency  -of   all    represen-" 

tatives,    1426. 
when    other   property   found,    1698. 
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EXECUTORS   AND    ADMINISTRATORS    (continued), 
all   matters  may   be  contested    by   lieirs.    16.'?6. 
allowances 

attorney's  fee,   1616,   1619. 

necessary    expenses,    1616. 
allowed  fees  for  attorneys,  extraordinary   service,   1619. 

further    allowance    may    be    made    by    court    when    deemed 
j-ust,  1619. 

provision   not  to  apply  to  certain   cases,    1619. 
any  item  of  exhibit  may  be  contested,  1626. 
appeals 

dispensing   with   security,   946. 

for  appointment  of  special   administrator,  none,   141. "5. 

lies   from   what   orders   respecting,    963. 

official   bond,   sufficient   in,   965. 

orders  relating  to  issuing,   etc.,   letters,  appealable,   9.">9. 

reversal   of  order  appointing,  effect   on   acts,   966. 
appointment 

certificate   of,   seal   of   court,    153. 

nuncupative  will.     See  tit.  VVillii. 

appointment  as,   in   other  cases,    1345. 

of     agent     to     take     possession      for     absentees.       See     tit. 
Absentees. 

of   guardian    of   incompetent   as   administrator,    136S. 

transcript   of  court  minutes  to   be   evidence,   1429. 
as   parties   to   actions,    1586. 
attachment   for  not  obeying  citation,   1627. 
authority,   territorial    limits   of,    1913. 
bond  and  oath  of.     See  tit.  Oaths  iiiid  KoikIn  of  KxooiitorN  iiiid 

Adnilnistrntors. 
bond  of  former  executor,  etc..  action  1)\-,  nn,   1.'>S6. 
bonds  of,   suit  on,   1586. 
certificate   to   claimant,    1696. 
charged  with  all  estate,  1613. 
citation    of  to   account,    1623. 

attachment    for   failure   to    obey,    1627. 

on  application,   1625. 
claims,   must   not  purchase,   1617. 
co-executor  disqualified,  power,  1425. 
code    provisions    governing    appointment,    power.s,    and    duties, 

304. 
commissions,   1618. 

allowed,  extraordinary  service,    1618. 

and   allowances   of,    1618. 

where   estate  distributed   in    kind,    161K. 
compensation    of,    1616,    1618. 

appeal    from    order    of    court,    1616. 
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EXECUTORS   AND   ADMINISTRATORS 
compensation  of   (continued), 
attorney   of,   1616,   1619. 

contract   witli    heirs,   etc.,    for  hig-lier,    1618. 
executor    or    administrator,    1616. 
extra   alloT«-ance 

limitations   upon,    1618. 
when  made,   1618. 
provision    therefor   in    will,    1616,   1617. 
eonipoundius 
claims  by,  1588. 
debts,  1588. 
contempt,   removal   for,    1721. 

continuance  of  time  for  administration,  where  will  has  limita- 
tion,   1670. 
eontraets   of   decedent 

conveyance,    effect    of,    1603. 
for   purchase    of   land 

bond   of  purchaser,    1567. 
enforcement   of 

contest   of   specific   performance    of,    1598. 

conveyance  under  decree  of  court,  passes  title,  1603. 

court  will  decree  by  executor,   when,   1600. 

death   of  vendor  before   conveyance,   rights   on,    1606. 

decree 

directing 

certified   copy   prima   facie   evidence,    1601. 
representative  to  complete,  1597,   1600-1603. 
when    court    will    make,   1600. 
for,    1602. 

may  direct  surrender  of  possession,   1607. 
when    made,    1607. 
effect   of   special   performance    of,    1604. 
executor   decreed   to    convey,    when,    1597. 
execution    of    conveyance    by    representative,    record    of, 

1601. 
hearing,    1598. 
notice,   1598. 
petition    for 
as   to,    1598. 

representative   to  complete,    1598. 
contest   of,   1599. 
hearing,    1598. 
notice,    1598. 
to,    enforce,   dismissed    without   prejudice,   when,    1602. 
recording    decree    of 
effect   of,   1604. 

1720 


INDEX. 
[References  are  to  sections.] 

EXKCUTORS   AND   ADMINISTRATORS 

contracts  «f  rtcccdmt,  recording;  decree  of   (conlinued ). 
for    conveyniice 

does  not  supersede  court's  power  to  enforce.   160.'). 
gives   right   to   possession,    1607. 
representative  to   complete   contract,   1597,    1600-1603. 
executor  to  assign   on    confirmation   of  sale,    1566. 
sale   of,    1565,    1566. 

conditions   of   purchase,   1566. 
when   court  will   not  decree,   1602. 
riffht  of  petitioner  to  enforce,   1602. 
converMlon 

action    by  for,   1583. 
may  maintain  action  for,   15S3. 
conveyance 

by,   petition    for,    1598. 

contest    of,    by    interested    parties,    1599. 
of  real  estate  in  transfer  of  personal  property  by  executor.s. 
See    tit.    Conveyance   of  Real    Kstate   anil   Trnnsfer   of 
Personal  I'roperty  by  Execiit<»rs. 
or  transfers,   when   order  to   l)e   made,   1600. 
corporation   as   executor,    1348. 
costs 

allowed,   1509. 

individually   liable   for,    1509. 
creditor,    application    by,    for   letters,   appointment    of   anotlier 

on   request   of  another  creditor,    1367. 
day    of    settlement    to    be    postponed,    and    must    give    notice 

thereof,   1633. 
death 

administration     with     will     nnnexod     to     be     issued,     on.     of 

executor,    1353. 
of,  executor  of  not  entitled  to  letters,   1353. 
of,  letters  of  administration  with  will  anne.xed  to  be  issued, 
1353. 
debtor,   effect   of   naming  as   executor,    1447. 
debts 

attorneys'  fees  in  suit  by  executor  against,   1510. 
not  discharged  by  appointment  as  e\-<'<iitor,  1447. 
uncollected  witliout   fault,    1(115. 
•lecree 

and  discharge  of  executor  or  adminislraloi-,    itiHT. 
foi'    conveyance    may   direct    possession    ti>    l)i'    .surrciid.icii, 
1607. 
decree    may    direct    possession    to    l)e    surrendered,    1607. 
does  not  supersede  power  of  court   to  enforce   It.   1605. 
effect  of  recording,  1604. 
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EXECUTORS   AND    ADMINISTRATORS    (continued). 
discliarge  • 

final,    1697. 

further  letters  may  be  issued  after,  1698. 

of  executor  or  administrator,    1697. 

of,   from  liability,  decree   of,  when  to  be  made,   1697. 

or   bequest   of   debt   due  by   executor,    1448. 
discovery  of 

other  property,   effect   of,    1698. 

property  after  settlement,   issuance  of  letters,   1698. 
disposition  of  estate  recovered,  1591. 
disqualification    of    judges    and    transfers    of    administrators, 

1431-1433. 
domiciliary   representative.      See   tit.   Domiciliary   llepresenta- 

tive. 
drunkard,   incompetent,    1369. 
effect  of 

conveyance   by,    1603. 

recording  copy  of  decree   for  conveyance,    1604. 

transfer   by,    1603. 
execution  of  conveyance  or  transfer  and  the  recording  of  the 

order  therefor,   1601. 
executor 

as  defendant.     See  tits.  Parties  to  Action;  Parties  Defendant. 

bequest    of    debt    against,    1448. 

costs  in  action  against,   1031. 

discharge  of  debt  against.   1448. 

effect   of   naming   debtor   as,    1447. 

forfeits  rights  to  letters,  when,  1301. 

letters   of.      See   tit.    Letters   Testamentary   and   of   Adminis- 
tration. 

may  be  sued  for  waste  or  trespass  of  decedent,   1.584. 

not  to  be  purchaser  at  own  sale.     See  tits.  Sale  of  Decedent*.s 
Property;    Sale    of   Real    E^state,   etc. 

oaths  and  bonds  of.     See  tit.  Oath.s  and  Bond.s  of  Executors, 
etc. 

of    executor,    1353. 

powers  and  duties,  etc.,  304. 

resignation    of   to    be   in    writing,    1702. 

who   incompetent   to   serve  as,   1350. 
execvitrix,  married  woman  inay  be  appointed  as,   1352,   1370. 
final 

account.      See   "account,"    this    title. 

settlement,  decree  and  discharge  of,   1697. 
foreclosure   by   mortgage.      See    tit.    Foreclosure. 
form    of   letters,    1360-1362. 

former   executor,    etc.,    action    on    bond    of,    1586. 
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EXECUTORS   AND    ADMINISTRATORS    (continiK-.l  >. 
fraudulent    conveyance    liy    testator,    1589-1.591. 
hearing  on 

account   may   be   postponed,    163H. 
settlement,    1633. 
heirs,   riglits  against.    1452. 
in     case    of    death     of,     personal     representatives     to     i)res<'nt 

account,   1639. 
incompetency   of  all   representatives,  appointment   of  adminis- 
trator,   1426. 
incompetent,  what  to  be  done,    1426. 
individually  liable  for  debts  decreed  to   be  paid,    1649. 
Infant 

as  executor,  1350-1354. 

niinorit)-    of   executors,    proceedings    on,    1354. 

or    inconipetent 

when    nominated    guardian   appointed   administrator.    1367. 
who  appointed  administrator,    when   appointed,    1367. 
insane  person  incompetent  as  administrator,   1369. 
Interested   party 

may    contest   hearing   for    order   to   convey,    1599. 
may  Hie  exceptions  to  account,  1635. 
joint  executor.s 
actH  of 

as  to  validity  of,   1355. 

of    remaining   when    colleagues   disqualified,    J  4:;."). 
less  than   whole  number  may  act,   1355. 
majority,  acts  of,  valid,  1355. 

remaining  when  colleagues  disqualified,   when,   1355. 
two  executors,  acts  of  one  effectual,  when,  1355. 
where  all  not  appointed,   those   appointed   have   full   author- 
ity,   1355. 
judgment  against,   1504. 
letters    testamentary    or    of    administration.      See    til.    I.eiicrs 

TeNtaiiieutury  and  of  AiliiiiiiiNtration. 
liabilitieM   of 

as    to,    1612,   1649. 
executor    may    be    cliarnseU 

with   all    of   estate,   etc.,    1613. 
with  uncollected  debts,  when,  1615. 
for  failure  to  give  notice  to  creditors,   1650. 
for  selling  for  less  than  appraisement.   161  t. 
for    uncollected    debts,    1615. 
not   to   prcjfit  or  lose   by  estate,   1614. 
Iter.sonally    liable,   wlieu 

as    to,   generally,    1612,    1649. 
on  debts  after  decree  of  paymiiit,   16  19.  .. 
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EXECUTORS   AND   ADMINISTRATORS 
liabilities    of 

personally   liable,   «'lieii    (continued). 

on  promise  to  answer  out  of  own   estate,  1612. 
statute  of  frauds  as  affecting,   1612. 
to    creditor   for   allowed    claim,    1649. 
uncollected   debts   without  fault,   1615. 
loss  by 

estate  not  to  prejudice,  1614. 
loss  and  profit  of  estate,  1614. 
marriage  of 

administratrix,    1352,    1370. 
executrix,   1352. 
married   woman  may  act  as  administratrix,    1370. 
may  compound,  1588. 
may    maintain    actions    for    waste,    conversion,    and    trespass, 

1583. 
may  sue  and  be   sued  for  recovery  of  property,   1582. 
misconduct    on    sale,    1571,    1572,    1576. 
moneys  to  be  invested  by  order  of  court,  1640. 
nomination   by  of  person  entitled  to  letters,  1379. 
nominee   of   surviving   husband    or   wife,   1365. 
non-resident   as   administrator,   1369. 
not  liable  to  real  estate  agent  for  commissions  for  sale  of  real 

property,  1559. 
not   to  profit  or  lose   by   estate,    1614. 
not   to   purchase   claims   against   estate,    1617. 
notice  of 

hearing  or  petition  by  to  make  conveyance,   1598. 
settlement,    must   state,    1634. 
nuncupative  will,   executors,  manner  of  appointment,   1345. 
oath  and  bond  of.     See  tit.  Oatlis  and  Bonds  o£  Executors  and 
Administrators. 
as  to,  13S7-1407. 
objections   to   account,    who   may    file,    1626. 
order  of  persons  entitled   to  administer,   1365. 
partnership,    1585. 
payments  of  debts   of  estate,   1643. 

after    decree    for    payment    of    debts,     executor    personally 

liable  to  creditors,   1649. 
as  to,  1612. 

claims  not  included  in  order  for  payment  of  debts,  how  dis- 
posed of,  1650. 
estate   insufficient  a  dividend  to   be  paid,   1645. 
final  account,  when  to  be  made,   1652. 
funeral    expenses    and    expenses    of   last    sickness.      See    tit. 

Funer:^^    Expenses. 
neglect   to   render  final   account,   how  treated,    1653. 
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Iiayiiieiit.s   of  «lol>t.s   of  real   estalo    (continufd). 
order  for  iiayiiieut  of 

debts    and    discharge,    1647. 

legacies   and   extension    of   time,    1651. 
order  in   which   to  be  paid,   1643. 

debts  having  preference  by  the  laws  of  the  United  States, 
1643. 

funeral  expenses,  of,  1643. 

judgments  rendered  against  decedent  in   lifetime,   1C43. 

of    last   sickness,    1643. 

or  other  demands  against  estate,  1643. 

mortgages,   1643. 
Ijrovision    for   disputed   and   contingent   claims,    Ids. 
where  property  insufficient  to  pay  mortgage,    Itjl-l. 
personal  liability,  1612. 
petition 

and   contents   for  letters   and  actions   thert'on,    l,"??!. 
for  citation   to  render  final   or  other  account,   1624. 
for,  to  make  conveyance  or  transfer,  and  notice  of  lu-aiMng, 
1598. 
Iiosscsslon 

of  estate,   1452. 
to   take,    1581. 
powers  and  duties  of 
acts  of 

valid  until  power  revoked,  1428. 
administrator  vrltli  T«'iII  annexed 

acts  of,  effect,   1356. 

power   of,    1356. 
ai»I»raiMenient 

increase  or  decrease  of  estate,   effi^ct  of,   1614. 

rights  and   lialnlities  on   sale   foi'   more  or   less  than.    I  HI  I. 
as    to,    1355. 
eann4»t    |>urcIiaMe 

claims   again.st    estate,    1617. 

property    of    estate,    1576. 
eliarKeable   ^vitli 

estate  at  appraised  value,   1613. 

interest,   profit,   and   income   of   estate,    1613. 
claim    against    estate,    cannot    purchase,    1617. 
code   provisions   governing  powers   and   duties   of,   304. 
compounding  debt   by.      See   tit.   (^omitoiiiuliiiK  Claim. 

as   to,    1588. 
compromise  of  debt  by,   1588. 
debtM 

unon.'cti'ii,   liability    for,    1615. 
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EXECUTORS   AND   ADMINISTRATORS 
powers  and  diitiei!)  o£    (continued). 

depreciation    of    estate    without    fault,    executor    not    to    lose 

by,    1614. 
executor,    power    of,     when    appointed    after     revocation     of 

prior   letters,    1424. 
heir.      See   tit.   Heir. 
in  management  of  estate,   1581. 
increase    or   decrease    of    estate,    effect    of,    1614. 
investment    of   funds 

in   what  securities,   1640. 
pending    settlement,    1640. 
procedure    in    obtaining   order,    1640. 
lease  of  estate  by,  1579. 
mortgage   of   estate   by,    1578. 
not    to    profit    by    increase    of    estate,    1614. 
possession 

entitled  to   of  personal   and  real   estate,   1452. 
heirs 

may  sue  for  jointly  with  executor,   1452. 
or  devisee  may  sue  to  recover,  1452. 
possession   of  estate 

recovery    of,    by   representative,    1452. 

to    take,    1581. 

of  lieir   or   devisee   subject   to   possession    of,    1581. 

of,   is  possession   of   heirs   or   devisees   for   what   purposes, 

1453. 
right  of  heirs  or  devisees   to,   1581. 
profit  by  increase  of  estate,  not  to  benefit,  1614. 
territorial    limits    of  authority    of,   1913. 
to  collect  debts  due  the  estate,  1581. 
to   take   possession    of   entire   estate,    1581. 
preference  among  those  equally   entitled,   1366. 
profit 

and  loss  of  estate,  1614. 
by    estate,   not    to,    1614. 
proof  of  notice  of  settlement  of  accounts,   1638. 
purchase  by,  fraudulent,   1576. 

real  estate  to  be  delivered  to  heirs  after  ten  months,   1453. 
recording  of  decree  for  conveyance  does  not  supersede  power 

of   court    to    enforce    it,    1605. 
recovery   of   property   fraudulently   dispo.sed   of 
by   administrator,   1589. 

when  administrator  to  sue  as  provided,  1590. 
removal 

and  suspension,  in   certain  cases.   1 436-1 44(i. 
citation  to,  to  show  cause,  1437. 
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EXECUTORS   AND   ADMINISTRATORS 
remwval    (continued), 
for  contempt,   1721. 
for  disobedience  of  orders,  1721. 
for  failure  to  make 

inventory  of  after-discovered  property,  1  I')!. 

return  of  sale,  1575. 
of,  the  liearing: 

attacliment  to  compel  attendance,  1575. 

compelling'  attendance,  1575. 
when  committed  for  contempt,  1721. 
renunciation 

by  executor,  appointment  of  anotlier.    i:!ni. 
failure  to  petition  for  letters  amounts  to,  llidl. 
rcNiguation  of 

accounting  and  delivery  of  property,  1427. 
as  to,  1427. 

liability  on  bond,  1427. 
revocation 

account  after,  1423,  1629. 

accounting,  for  dereliction  in,   1627,   162!). 

all  acts  before  are  valid,  1428. 

citation  to  administrator  to  issue,  1384. 

duty  to  remaining  executors,  1425. 

failure  to 

obey  citation,  1437. 

return  account  of  sale,    1575. 
for  contempt,   1721. 
for  failure  to 

give  iKitice  to  creditor,  1511. 

make  return  of  sale,  1575. 

return  inventory,  1449. 
for  neglect  to  give  new  bond,  1  im,  14(i5. 
hearing  of  petition  for,  1385. 
how  obtained,  1383. 
notice  of,  1385. 
of  udniinLstratiou 

on   petition  of  person  entitled  to  letters,  1385. 

upon   probate  of  will,    14 J.'?. 
iif  all   i-epresentatives,  appointment    of  administ  ra  ti>r.    1124. 
of  let tern 

and  appointment  of  administrator,  1427. 

and  proceedings  thereon,  1378,  137!). 

for  failure   to  account,    1616. 

of  administrator,  citation  to,   l^.si. 
of  probate  of  will,  effect  on  powers  ami  duties  of,   1331. 
of  representative  resigning,    1427. 
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EXECUTORS   AND   ADMINISTRATORS 
revocation    (continued). 

on  proceedings  to  suspend  representatives,  1437,  1439. 

petition  for,  1383,  1384. 

powers  of  subsequent  representative,  1424. 

prior  rights  of  relatives  entitle  them  to  have  revoked  prior 

letters,   1383,   1386. 
upon  probate  of  will,  1423. 

when  granted  to  one  other  than  competent,   1383,   138.5. 
who  may  obtain,  1383. 
revoking  of  authority  of,  when,  1630. 

rights  of  petitioner  to  enforce  contract  for  conveyance,  1602. 
settlement  of  account.     See  "account,"  this  title, 
account,  when  regarded  as  final,  1647. 
appointing  the  day,  1633. 

apportionment  where  funds  insufficient  to  nieet  debts,  1647. 
conclusiveness  of,  1637. 
contest  of  claims,  1636. 

extension  of  time  for  final  account,  1651. 
final 

account,  partition  and  distribution  at  same  time,   1634. 
and  discharge,  1697. 
notice  of,  1653. 
hearing,   postponement  of,   1636. 
heirs  may  contest  all  matters,  1636. 

neglect  to  render  final  account,  proceedings  to  compel,  1653. 
notice 

as  to,  1633. 
of,  further,  1633. 

decree  must  show  proof  was  made,  1638. 
on  final  distribution,  1665. 
order  for  payment  of  debts,  and  discharge  of  representative, 

1647. 
proof  of  notice  necessary  before,  1638. 
reference  of,  1636. 

to  be  conclusive,  when,  and  when  not,  1637. 
when  conclusive  and  when  not,  1637. 
when   final   to  be  made,   1652. 
some  only,  acts  of,  valid  when,  1355. 
special  administrators.     See  tit.  Special  AdiuiniNtrator. 

powers  and  duties  of,  1411-1417. 
.special  notice  to  lieirs 
how   given,   1380. 

request  for  and  what  to  (contain,  1380. 
Niiits  by  and  against 
may  sue 

for  death,  377. 

Avithout  beneficiary,  367. 
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EXECUTORS   AND   ADMINISTRATORS    (continued), 
surviving  partner  to  settle  up  business,   1585. 
accounts 

to  be  rendered,  1585. 
interest  therein  to  be  appraised,  1585. 
surviving-  partner.     See  tit.  Partnership. 
suspension  of,  1436,  1439. 

any  interested  party  may  appear  at  hearing  for,  1438. 
citation  for,  1437. 
embezzlement  by,  1436. 

executor  may  answer  or  demur  to  application  for,  1438. 
for  waste,  1436. 
grounds  for,  1436. 

issues  raised  to  be  determined  by  the  court,  1438. 
judge  at  chambers  may  suspend,  166. 
manner  of  proceeding,  1433. 
notice  of 
as  to,  1437. 
publication  of  when  executor  is  absent  or  conceals  liini.self, 

1439. 
to  absconding  representative,  by  publication,  1439. 
pending  petition 

for  additional  bond,   1401. 
that  executor  give  bond,  1401. 
power   of,   1401. 

removal  of  on  proceedings  therefor,  1437. 
the  hearing 
as  to,   1438. 
pleadings  on,  1437. 

punishment  for  refusal  to  answer  questions,  1410. 
territorial  limits  of  authority,  1913. 
to  account  after  authority  revoked,  1629. 

to  be  removed  when  committed  for  contempt  and  another  ap- 
pointed, 1721. 
to   complete   contracts   for   sale   of   real    or   jiersonal    property, 

when,   1597. 
to  produce  and  file  vouchers  which  remain  in  court,  1031. 
to  render  accounts  at  expiration  of  term,  1628. 
(ranNfertt  by 
elTect  of,  1603. 

when  order  to  be  made,   1600. 
trespa«M 

action    by,   for,  1583. 

by  decedent,  action  for  against,  1584. 
may  maintain  actions  for,  1583. 

of  decedent,  executor  or  administrator  may  lie  sued  for,  ITiNl. 
unclaimed  estate,  how  disposed  of,  1693. 
Kerr's    C.    C.    P.— 109  1'729 
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EXECUTORS   AND    ADMINISTRATORS    (continued). 
uncollected  debt 

without  fault,  no  personal  liability,  1615. 
vouchers   for   items   less   than   twenty   dollars,  when   accepted, 

1632. 
waste 

action  by,  for,  1583. 
by  decedent,  action  against  for,  1584. 
may  maintain  actions  for,  1583. 

of  decedent,  executor  or  administrator  may  be  sued  for,  1584. 
what  executors  are  not  parties  to  actions,  1587. 
when  real  and  personal  property  of  absentee  to  be  sold.     See 

tit.  Absentee. 
when  settlement  is  final,  notice  must  so  state,  1634. 
where  party  to  whom  conveyance  or  transfer  is  made  is  dead, 

1606. 
who  to  act  as,  when  all  acting  are  incompetent,  1426. 
wills  found  after  letters  of  administration  granted,   1423-1429. 
EXEMPLARY  DAMAGES.     See  tit.  Damages. 
EXEMPT  PROPERTY.     See  tit.  Exemption  from  Execution. 
EXEMPTION.     See  tit.  Exemption  from  Execution. 
execution,  from,  690. 
from  jury  duty,  200. 

affidavit,  202. 
judgment  against  officers,  how  enforced,  710. 
jury,  from,   200. 

what  property  exempt  from  execution,   690. 
EXEMPTION  FORM  EXECUTION 

homestead  exempt.     See  tit.  Homestead. 

shares  in  liomestead  association.     See  tit.  Homestead. 

iTbat  property  exempt 

arms,  uniforms  and  accoutrements,  690. 

cabin  or  tools  of  miner,  690. 

chairs,  tables,  desks  and  books  to  the  value  of  two  hundred 

dollars,  690. 
court-houses,  jails,  public  offices  and  buildings,  lots,  grounds 

and  personal  property,  690. 
earnings   of   the   judgment   debtor   for   his    personal    service, 

690. 
farming  utensils  or  instruments  of  husbandry,  690. 
fire  engines,  hooks,  ladders,  carts,  trucks,  etc.,  of  flre   com- 
pany, 690. 
fishing-boat  and  net,   690. 

machinery,  tools  and  implements  necessary  for  boring,  sink- 
ing and  putting  down  artesian  wells,  690. 
material,    etc.,    for    construction,    alteration    and    repair    of 
building,  etc.,  690. 
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EXEMPTION    FROM    EXECUTION 
>vhat    property    e.xenipt    (continued). 

moneys,   benefits,    privileg-es,    or   ininuiniiios   ^low  iiii?   out    of 

life  insurance,  690. 
nautical  instruments  and  wearing  apparel  of  master,  etc.,  of 

vessel,  690. 
necessary  household  table  and  kitchen  furniture,  690. 
poultry,  690. 
shares 

held  by  a  member  of  a  homestead  association,  690. 
of  stock  in  building  and  loan'  association,  G90. 
tools  or  implements  of  mechanic  or  artisan,  690. 
two  horses,  two  oxen  or  two  mules  and  their  harness,  690, 
wages  and  earnings  of  seamen,   690. 
KXHIBITS.     See  tits.  Ans^rer;  Coinplnint;  l'Io:i<liiiKN. 

material  objects,  as  evidence,  1954. 
EXONERATION.     See  tit.  Ball. 

of  bail.  488,  489,  491. 
EXPENSES ' 

funeral.     See  tit.  Funeral  Expenses,  etc. 

of  executor  and  administrator.     See  tit.  Executor  and  Admin- 
istrator. 
of  last  sickness.      See   tit.  Funeral   Expenses  and  Expenses  of 

Last  Sieknes.s. 
of  supreme  court,  47. 
EXPENSES    OK   Al»iIMSTRATION.      See   tit.   Executor   and    Ad- 
ministrator. 
attorneys'  fees  as.     See  tit.  <'Iaiins  a^'ainst   Estnte. 
EXPERTS.      See   tit.   Witness. 
as  to  handwriting.     See  tit.  Haud^vritiofj;:. 
deciphering  characters,  etc.,  1863. 
generally,  1870. 

laws  of  foreign  country,  proving,  1901. 
EXPRESS  AGENT 

exempt  from  jury  duty,  200. 
EXPRESS  TRVST.     See  tit.  Trusts  and  'trustees. 
EXTENSION  OF  TIME 
as  to  generally,  1054. 
EXTR.X   SESSION 

of  superior  court.      See  tit.   Sniierior  t'oiirt. 
FACTS.     See  tit.  IMeadiues. 

ancient  evidence  of  cominoii  reputation  as  to,  1S70. 

collateral,  inquiry  into,  1S6S. 

conclusions  of  law  not  supported  by  finding  of  fact,  judgment 

set  aside  for,  663. 
degree  of  certainty  required  to  establisli.  1826. 
errors  in,  judgment  set  aside  for,  663. 
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FACTS    (continued). 

finding's  of.     See  tit.  Findings. 
as  to  generally,  633-636. 

instructions  as  to.     See  tit.  Evidence;  Inatruotions. 

insufRciencj'  of,  ground  for  demurrer,  430. 

issue  of 

arises  how,  590. 
tried  by  wliom,  592. 

jury,  judges  of,  2101. 

of  which  court  will  take  judicial  notice,  1875. 

pleaded,  must  be,  425. 

questions  of,  to  be  tried  by  jury,  2101. 

special  issues  not  made  by  pleadings,  how  tried,  309. 

to  be  stated  in  complaint,  426. 

what  facts  may  be  proved  on  trial,  1870. 

when  general  or  special  may  be  given,  625. 
FALSE  IMPRISONMENT 

limitation  of  action  for,  340. 
FAMILV.     See  tit.  Family  Allow^anoe. 

property    exempt   from   execution    to   be   set   aside   for   use    of, 
1465. 
FAMILY  ALLOWANCE.     See  tit.  Support  o£  Family. 

all  exempt  property  to  be  set  apart  for,  1465. 

apparel,  etc.,   1465. 

apportionment  between  widow  and  children,   1468-1470. 

dates  from  death,  1467. 

duration  of,  1466. 

exempt  from  execution,  property,  1465. 

extra  or  additional,  1466. 

fifteen  hundred  dollars,  estate  under,   1469. 

generally,  1464,  1465. 

homestead,  1464,  1465,  1474,  1486. 

possession  of  homestead,  1464. 

preference,   1467. 

provision  in  will  for,  1560,  1562. 

summary  administration  under  fifteen  hundred  dollars,  1469. 

wearing  apparel,  furniture,  etc.,  1464. 

when  to  be  paid,  1646. 

^vidoTT 

and  children  may  remain  in  home,  1464. 

with  income,  property  to  go  to  children,  1470. 

wife    and    child    to    have    one    thousand    five    hundred    dollars 
estate,  1469. 
FAMILY  BIBLE 

entries  in,  as  evidence,  1870. 
FARMER 

property  exempt  from  execution,  690. 
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rRoferf'iui's  ari;  to  sections. 1 

FATHER.     See  tit.  Parent  and  Child, 
action  by  for 

injury  or  death   of  child,  376. 
seduction  of  daughter,  375. 

administration,  entitled  to,   1365. 

death  of  child,  action   by,  for,   376. 

injury,  of  cliild,  action  by,  for,  376. 

guardianship,  entitled  to,  1751. 

seduction,  action  by,  for,  375. 
FEDERAL, 

judgment,   limitation   of  action   on,   335. 
FEES.     See  tits.  Attorney  F«es;  CoHtn. 

attorneys,  of,   1021. 

cliargeable  to  estate  in  hands  of  public  administratoi-,   1741. 
when  and  by  whom  paid,  1741. 

court  commissioner,  of,  259. 

depositions   out   of   state   on   oral   interrogatories,    2025 1^. 
fees  and   mileage   of  parties,   2025 V^. 

in  justices'  courts,  91. 

collection,  report  and  payment  into  treasury,  103. 

notice  of  completion  of  building,  for  recording,  1187. 

of  attorney,  how  to  be  paid,  1021. 

officer,    of,    when    proceedings    stayed    on    appeal    to    supreme 
court,  979. 

official  reporter,  of,   274. 

payment  of  in  justices'  courts,  91. 

recording  claim  of  lien,  fee  for,  1189.  " 

referee,  of,  768,   1027,   1507. 

witnesses,  of,   1987. 
FEMIMNE 

masculine  gender  inckuU'S,  17. 
FENCES 

condemnation,    provision    for    In     (akin«-    l)y    i-mineiit    domain. 
1248,  1251,  1257. 
FERRY 

keeper  exempt  from  jury  duty,   200. 
FICTITIOUS  NAME 

suing  party   by,   474. 
FIWUCIARY   RELATION 

judgment  for  money   received   in,   liow   i>ay,a)>le,    667. 
FIGURES 

may  be  used  to  express  numbers,   186. 
FILIIVU  APPEAL 

exceptions  to  sureties  on,  978a. 

time  of,  978a. 
FIIVAI,    ACCOUNT.       See     tits.    Execntorn     mid      AdiniiilNiriitorN; 
RcoelverM. 
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PINAL.   ADJUDICATION.      See   tit.   Judgment. 
FINAL,  JUDGMENT.     See  tit.  Jiulgiiient. 
FINAL,  ORDER.     See  tit.  Order. 

effect  upon  rlglits  in  various  cases,  1908. 
FINDINGS.      See    tits.    Court    Coniiiiit^sioners;   Findiug'.s   <>f   Fact; 
Referee, 
eoinniis.sioners' 

effect  and  force  of,   644. 

judgment  on,   644. 
eonelusions  of  la^v 

inconsistent  with,  vacation  of  judgment,   66.3. 

not    supported    by    findings    of    fact,    setting   aside   judgment 
for,   663. 
errors  in,  judgment  set  aside  for,  663. 
in  election  contest.     See  tit.  Contesting  Elections. 
judgment-roll,  as  part  of,  670. 
may  be  waived,  how,  634. 

must  be  in  writing  and  filed  within  thirty  days,  632. 
must  be  separate  from  conclusions  of  law,   633. 
notice    of   motion    to    set   aside    judgment    for    errors    in.    how 

made,   hearing,    663%. 
o£   fact 

and   conclusions   of   law,   stated   separately,   663. 

may  be  waived,  634. 
proceedings  after  determination    of   issues   of  law,    636. 
referee's 

as  to  generally,   643-645. 

effect  and  force  of,   644. 

how  excepted  to  and  reviewed,  645. 

Judgment  on,   644. 

must  state  conclusions  of  law  and  fact  separately,  643. 

to  report  within  twenty  days,  643. 
signing  of,  constitutes  decision,   1033. 
\vaived,  lio«- 

by  consent  in  writing,  634. 

by  failure  to  appear,  634. 

by  oral   consent  in  court,   634. 
FINES.     See  tit.  Penalty, 
arrest 

foi-,  in  justices'  court,  188. 

in  action,  for,  479. 
contempt,  for 

as  to,   1218. 

before  justice  of  the  peace,  909. 
costs  of  cause,   in  action   involving,    1022. 
juror,   for  failure  to  attend,   238. 
justices'   court,   recovery   in,    112. 
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FINES    (continued). 

mandamus,  for  disobeying,  1097. 
or  penalty,  arrest  in  action  for,  479. 
police  court,  for  violation  of  ordinance,  932. 
public  administrator,  subject  to  for  failure  to  account,   17H. 
transmitting  papers  to  superior  court  on  appeal,  for  not,   977. 
usurpation  of  office,  for,  809. 
FIRK 

papers  destroyed  by,  filing  nunc  pro  tunc,  1046a. 
FIRE   COMPANY 

apparatus   pertaining  to  exempt  from    sale   on    execution,    6!Hi. 
FIRE   DEPARTMEI^T 

actions   for   damages,    or   on    contract,    to    be    brought   against 

city,  390. 
apparatus  of  exempt  from   sale   on   execution,   GOO. 
iiictnbers  of 

cannot  be   sued   for  damages   or   on    contract    in    rtlalion    to 

department,   390. 
exempt  from   jury  duty,   200. 
municipality  liable  for  damages  ))y  and  contracts  of,  li'Jd. 
FIRM 

of  attorneys.      See  tit.   Attorm-js  at   I.a^v. 
FISHERMAN 

what   property   of   exempt  from   execution,   690. 
FORCIBLE  DETAINER.     See   tit.  Forcible   Entry  niiil   DclniiuT. 
defined,   1160. 
what  constitutes,  1160. 
who   is   occupant,   llfiO. 
FORCini.E   ENTRY    AM)    HETAINER 
answer,   1170. 

xcrification    of,    required,    1175. 
II  I»  pea  I   in 

effect   of,  upon   judgment,    117(1. 
how  taken,  1178. 

jurisdiction  of  supreme  court,   '>2. 
provisions  relating  to  generally,  apply    in,    1  17S. 
stay   of  proceedings,   1176. 
iippearanee 

failure   to    make,   default  judgment.    lU;!!. 
of  defendant,   1170. 
ai'rest    in,    wlien,    1168. 
coiiipliiiiil    in 

anieiidiiient   of,    1173. 
as   to   generally,   1166. 
in   certain  cases,  1173. 
terms  not  imposed,  1173. 
requisites  of,  1166. 
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FORCIBLE  ENTRY  AND  DETAINER 
coiiiiilaint   in    (continued). 

to  be  verified,   1166,  1175. 

to   set  forth   what,    1172. 

verification   of,    1166. 
conditions  and  covenants 

breach   and    performance,    1166. 

subtenant  may  perform,  1166. 
continuance  in  cases  of,  1173. 
costs,   1174. 

coverture  no  defense  in,  1164. 
damages 

amount  of,   1174. 

treble  when,   735,   1174. 
default,   judgment  by,   1169. 
defendant 

may  appear,  etc.,  before  day  fixed,  1170. 

may  show  what  in  defense,  1172. 

parties,  1164. 
definition  of 

forcible   detainer,   1160. 

forcible  entry,  1159. 
demurrer  to  complaint,   1170. 
evidence 

for  defendant,  1172. 

showing  required  of  plaintiff,   1172. 

what  defendant  may  show  in  defense,  1172. 
execution   on   judgment,   1174. 
forfeiture 

of   lease 

procedings   for   relief  against,    1179. 
who  may  apply  for  relief  against,   1179. 

relieving  against,   1179. 

saving  lease  from   by  performance,   1161. 
generally,  1159. 
liolding  over 

of  agricultural  land,  effect  of,  1161. 

tenants,   1161. 
judgment 

binds  all  entering  under  tenant,   1164. 

by  default,  1169. 

effect  of  appeal  upon,  1176. 

enforcement  of,  1174. 

generally,    1174. 

nature  and  amount  of,  1174. 

satisfied  by  interested  party  paying  damages,  1174. 
jurisdiction 

concurrent,   of   superior  and  justices'   court,   1163. 
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FORCIBLE  ENTRY  AND  DETAINER 
juriHdlction    (continued). 

in  cases  of,  76,  113,  713. 

jurisdiction   of  superior  court,  1163. 

of  justices'  court,  113,  713,  838. 
jury 

how  formed,   1171. 

trial  of  issues  of  fact,  1171. 
justices'  court  lias  jurisdiction  in  cases  of,  113,  713,  838. 
landlord  and  tenant,  1161. 

non-payment  of  rent,  1161. 

notices,  by  landlord,    1161,    1162. 

undertenant,    1161. 
married  women,  execution,   enforcement  of,   1164. 
new  trial,  provisions  relating  to  apply,  1178. 
notice 

failure  to  serve  on  subtenant,  no  defense,  1164. 

service  of,  1161,  1162. 
occupant,  who  is,  1160. 
parties 

defendant,  1164. 

generally,    1165. 

judgment  to  be  rendered  against  party  served,  1164. 

nonjoinder 

nonsuit   not  to  be  granted,   1164. 
proceedings  not  to  abate,  1164. 
possession  of  plaintiff,  1153,  1172. 
practice,  rules  of,   1177. 
relief  n!$ain.st   forfeiture  of  lease 

application  for,  by  whom  may  be  made,  1173. 

as  to  generally,  1179. 

notice  of  application,   1179. 
rent  as  damages,  1174. 
restitution  of  the  premises,  1174. 
rules   of  practice,  1177. 
service  of  notice 

by  affixing  a  copy  in  a  conspicuous  place  on  premi.scs,  wlicn, 
1162. 

by   delivering  copy   to   tenant   personally,    1162. 

by  leaving  a  copy  with  person  of  suitable  age,  11C2. 
slio^ving:  required  In   forcible  entry  and  detainer 

of  defendant,  1172. 

of  plaintiff,   1172. 
subletting  terminates  tenancy,  1161. 
Muninions 

alias,   in,   1167. 

form   of,   1167. 
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FORCIBLE   ENTRY  AND  DETAINER 
suiniuons    (continued), 
issuing-,   returnable,    1166. 
must   be   issued,   when,   1166. 
new  summons,  1167. 
requisites   of,   1167. 
return  of,   1167. 
service  of,   1167. 
time  of  return  of,   1166. 
to  whom  directed,  1167. 
when   to  issue,   1166. 
supreme  court,  jurisdiction  in  cases  of,  52. 
tenant 

holding  over,  rights  of,   1161. 

may  bring  proceedings  against  subtenant,   1161. 
title,   question   of,   1161. 
treble  damages  in,   735. 
trial 

defendant's  case,  1172. 
jury,  1171. 

plaintiff's   case,   1169. 
unlawful   detainer, 

assigning,  subletting  or  committing  waste,   1161. 
by  subtenant,  1161. 

proceedings  by  tenant,  against,  1161. 
continuing  in  pos.session 

after  a  failure  to  perform  condition,  1161. 

of  property  after  term,   1161. 

without  permission  after  default,  1161. 

notice  to  terminate  may  be  served,  when,  1161. 
definition  of,  1161. 
ejectment.     See  tit.  Ejectment, 
notice  to  quit 
to  tenant,  1161. 

service  of,   1161,   1162. 
saving   lease  from   forfeiture   by   performance,    1161. 
who  guilty  of,  1161. 
who  not  guilty   of,   1161. 
uula^vful  entry 

as  to,   1160. 
verdict  and  judgment,   1174. 
verification   of  pleading,  1175. 
waste,  committing,  terminates   tenancy,   1161. 
what  constitutes,   1159. 
FORECLOSURE   OF  LIEN.     See  tit.   Mechanics*  Lien. 

bond   on   appeal,    943. 
FORECLOSURE    OF    EQUITABLE    LIEN.      See    tit.    Foreclosure 
of   Mortgage. 
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FORECL.OSIJKE    OK   HIORTGAGB 

absolute  deed,  mortgage,  etc.,  744. 

action  inust  be  broug'ht  where,  392. 

again.st  decedent.     See  tit.  Estate  of  Deoedent. 

appeal  lies  from  interlocutory  judgment   in  action   to   redeem. 

963. 
appointment  of  commissioner  to  sell,  undertaking  of,  Tl'O. 
appointment  of  receiver,  564. 
attorneys'  fees  on,  726. 
but  one  action  for,  726. 
ooiiiniiM.sutnor  »pi><>iiitc«1   it*  .sell   on 

undertaking   of,    729. 

verified  report  of  sale,  by,   729. 

compensation  of,  729. 

conduct  of  sale,   726. 

death,   disqualification,   absence    of,   elisor,    726. 

must  sell,  how,  72G. 

oath  and  undertaking  of,  729. 

powers  of,  729. 

report  of 

force  of,  729. 

to  contain,  what,  729. 

verification  of,  729. 

time  to  file  report,   729. 

vindertaking  of,    729. 

verified  report  of  sale,   729. 
death,  inability  or  nI>senoe  of  coinniiM.sioner 

elisor  appointed  to   sell,   726. 

elisor  to  give  bond,  726. 
debt  falling  due  at  different  times,  proceedings  in  case  of,  728. 
deceased  mortgager,  1568,  1570. 
deeedent'.H  estate 

deficiency  judgment,  1578. 

mortgage  of,   1578. 

redemption    of,    1505. 
defleiency 

judgment,    726. 

judgment,  estate  of  decedent,   1578. 

personal   liability  for,  726. 
due,  debt  not  all,  728. 

elisor  to  sell,  oath  and  undertaking  of,   726. 
estate  of  deceased  person,  1493,  1500. 
exclusive   remedy,   726. 
execution  on,  681. 
generally,  726-729. 

injunction    to   prevent    injury   tn    properly   after    sale   and    be- 
fore conveyance,  745. 
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FORECLOSURE   OF   MORTGAGE    (continiierl). 
instalments,  debt  payable  in,  728. 
interlocutory  judgment  in  action  to   redeem,  time   for  appeal, 

936. 
judgment 

creditor  may  redeem  estate  of  decedent,   1.505. 

for  deficiency.     See  tit.  Deficiency  Judgment. 
jurisdiction  of,  where  action  must  be  brought,   392. 
limitation   of  action   for.     See   Statute  of  liimitatlons. 
lis  pendens,  filing,  409. 
necessary  parties  in,  726. 

oath  and  undertaking  of  commissioner  appointed  to  sell,   729. 
parties,  who  need  not  be  made,  726. 
place  of  trial,  392. 

pleading,  written  instruments,  447-449. 
possession,  mortgagee  in,  1744. 
proceedings 

in  suits  generally,   726. 

where   debt  falls  due  at  different  times,   728. 
provisions  for  deficiency  judgment.      See   tit.   Deficiency  Judg- 
ment. 
receiver,  appointment  of,  564. 
redemption 

note  of  record  of  mortgage  to  be  produced,  705. 

of  estate  of  decedent,  1505. 
sale 

manner  of,   726. 

public,  694. 

under,   by  commissioner,  how  made,  726. 

where  land  consists   of  two   or  more  parcels,   726. 
statute   of  limitations.      See   tit.    Statute   of   Limitations, 
surplus 

disposition    of,    727. 

money.     See  tit.  Surplus  Money. 
to  be  deposited  in  court,  727. 
tender,   997. 

undertaking  for  stay  on  appeal,  945. 
unrecorded   conveyances  and   encumbrances,    726. 
waste,  enjoining,  475. 
FORECLOSURE   OF   PLEDGE 

bond  on  appeal,  943. 
FOREIGN   CORPORATION 

security  for  costs  by,  when,   1036. 
service  on,   411. 

summons  of,  publication,  412,  413. 
FOREIGN   COUNTRY 

affidavit  made  in,  before  whom  taken,  2014. 
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FOKKIGIV  JUDGMENTS 

conclusiveness  of,  general  rule  as  to,  1915. 

copy  of  foreign  judicial  record,  admissible  as  evidence,  wlicn, 
1907. 

judgment  of  court   of  admiralty,   conclusiveness   of,   191 4. 

judicial  record 

of  foreign  country,  proved  how,   1906. 
of  sister  state,  effect  of,  1913. 

sister  state,  judicial  record  of,  effect,   1913. 
FOREIGN   LANGUAGE 

instrument  in,  expert  may  testify  as  to,  1863. 

official  documents  in,  how  proved,  1918. 
FOREIGN   LAW 

books  containing,  presumed  to  be  correct.   1900,   1963. 

evidence  of,  1901. 

presumption  that  books  containing  are  correct,   1900,   1963. 

proved,  how,  1901. 

statute  of  limitations  of,  361. 

unwritten,   proved   how,   1902. 
FOREIGN   RESIDENT 

summons,   served  on   how,   412. 
FOREIGN    SEAL 

effect  of,   1931. 
FOREIGN    STATE 

law  of,  how  proved,  1902. 
FOREIGN  WILLS.     See  tit.  W^ilis. 

probate  of.     See  tit.  Prol»atc  of  Forcisrn  Wills. 

proceedings  on,  as  to,   1322-1324. 
FOREIGNERS.     See  tit.  Alicii-s. 
FORFEITURE 

executor,   failing   to   petition    for   letters,   1301. 

justices'  court,  recovery  of  in,   112. 

lease,  of 
as  to,  1161. 
relief  against,   1179. 

limitation  of  action 
for,  as  to,  338,  340. 
to  recover  from  stockholder  or  director,   359. 

mechanics'   lien,  of,   1202. 

of  lease,  relief  against,  1179. 

on  execution  sale  without  notice,  693. 

on   sale  under  execution,   without  notice,  693. 

place  of  trial  for,  393. 

relief  of  tenant  against,  of  lease,  1179. 

venue  of  action  to  recover,  393. 
FORGERY 

limitation    of    action    against    bank    for    paying    forged,    etc. 
check,  340. 

1741 


INDEX. 
[References  are  to  sections.] 

FORM 

of  civil  action.     See  tit.  Civil   Action. 

but   one,  307. 
of  letters.      See  tit.   Form  f»f  L.etter.s. 
of  notice  of  hearing  in  justices'  court,  850. 
of  satisfaction  of  mortgage,  67aa. 
FORM  OF  LETTERS.     See  tit.  Letters  Testamentary  and  of  Ad- 
ministration. 
as  to  generally,  1360,  1361. 
of  administration,   1362. 
with  will  annexed,  1361. 
FRANCHISE.     See  tit.  Action  for  lisuruation  of  Office  or  Fran- 
cliise. 
action  against  party  usurping,  803. 
condemnation   of,   under   eminent   domain,    1204. 
usurpation   of,   802-809. 

as  to  generally,  802-810. 

proceedings   by   attorney-general,    803. 
FRAUD.     See  tits.  Arrest;  Bail. 

administration  suspended  for,  1436. 
arrest 

for,  in  justices'  court,  861. 

in  action  for,  479. 

where   defendant  guilty   of,    479. 
award,  vacation  of,  for,  1286. 

distributees,   of.      See   tit,  Distribution  and  Final  Account. 
impeachment  of  judgment  for,   1916. 
in  conveyance.     See  tit.  Fraudulent  Conveyance. 
in  sale  of  decedent's  estate,   1572. 
limitation  of  action,  338. 

for  generally,  338. 

how   affected  by,    1573. 
necessity   of  averring  facts   to   show,   in   case   of  judgment   by 

confession,  1135. 
parol   evidence  to   show   in   written    instrument,   1856. 
receiver,   appointment   of,    564. 
suspending  administrator  for,  1436. 
FRAUDS,  STATUTE  OF.     See  tit.  Evidence. 
FRAUDULENT   CONVEAANCE 
appointment   of   receiver,   564. 
bond  by  grantee  on  suit  to  set  aside 

condition  and  amount  of,  677. 

filing  of,  67714. 

giving,  may  convey  or  encumber,   676. 

judgment  may  be  rendered  on,  when,  680^. 

manner  of  justification   of  sureties,   679%. 

may  be  given  by,  676. 
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FRAUDULENT   CONVEYANCE 

bond  by  jErruntee  on  suit  to  «et  nside    (continued), 
may  convey  or  encumber  after,  676. 

objection  that  estimated  value  less  tlian  market  value,  pro- 
ceedings on,  679. 
objections    to    sureties,    678. 

.sureties,  justification,  approval   and   disapproval,    678 ',4. 
wlien  becomes  effective,  680. 
of  decedent,  recovery  by  executor,   1589-1591. 
FUNDS 

investment  of  by  receiver.     See  tit.  Receiver. 
as   to  generally,  569. 
FUNKUAL,   KXPENSE   AND   EXPENSES    OF   LAST   SICKNESS 

as  to  i)ayment  of,  1643,  1646. 
KITRNITUKE 

exempt  from   execution,   690. 
FUTURE 

present    tense   includes,    17. 
GARNISHEE.     See   tits.   Attaoliment ;   Gariiisliiiieiil. 
attacliinent  on,  544,  545. 
citation   to  appear,   545. 
examination    of,   on    oath,    545. 
not  delivering  up  property,  liability  of,  544. 
service  on,   542,   544. 
when   liable  to  plaintiff,  544. 
GARNISHMENT.      See   tits.   Attnohnient;   Gnrnishee. 

citation   to  garnisliee  to  appear  l)efore  court   or  judge,   545. 
credits    or    personalty    in    possession    of    tliird    person,    attach- 
ment of,  543. 
delivery  of  property  by   garnishee,   545. 
examination    of  on   oath,   545. 
inenioriindiiiii 

of  credits,  garnisliee,  to  give,  546. 
party  refusing,   to  pay  costs,   546. 
when    liable    lo    plaintiff,    544. 
GENDKK 

of   woids    in    code,    17. 
GEMOUAI.    DKMAIi.     See   tit.    .Ans^ver. 
GKNKKAU   Rl  UES   OF  PUEADING 

account,  how  to  be  stated  in  pleadings,  454. 
aIIef!;utionN 

must    be    liberally    construed,    45J. 
not    denied   deemed  to   be 
controverted,   whi'n,    Klii. 
true,  when,  462. 
conditions  precedent,   how   to  be  pleaded,  457. 
description  of  real  property  in  pleading,  455. 
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GENERAL,   RULES   OP   PLEADING    (continued), 
how  to  state  an  account  in  pleadings,   454. 
judgments,  how  pleaded,  456. 
libel  and  slander.     See  tit.  Libel  and  Slander. 
answer  in  such  cases,  460. 
how  stated  in  complaint,  460. 
material  allegation,  what  is,   463. 
pleadings   subsequent   to   complaint   must   be   filed   and   served, 

465. 
private  statute,  how  pleaded,  459. 
sham  irrelevant  answers  may  be  stricken  out,  453. 
statute  of  limitations,  how  pleaded,   458. 
.supplemental  complaint   and  aust%'er 

allowed,  when,  464. 
"words   construed."      See   tit.   Word.s   and  Phrases. 
GIFTS 

actions  involving  validity  of,  under  will.     See  tit.   Wills. 
conclusiveness   of  determination,   738. 

to    quiet   title,    involving    validity    of,   unprobated    will,    will 
admissible,   738. 
GOLD  COIN.     See  tit.  Money. 
GOLD   DUST 

execution,  seized  under,  to  be  returned  at  current  value,   688. 
GOOD-WILL.     See  tit.   Partnership. 
GOVERNOR 

direction  to  attorney-general   to  bring  quo  warranto,   803. 
judges  to  hold  superior  court  at  request  of,  160. 
request  of,  to  superior  judge  to  hold  court  for  another,  160. 
shall  designate  judge  to  hold  extra  session   of  superior  court 

67b. 
vacancy  in  superior  court,   governor  to   fill,   70. 
GRADE 

at  railroad  crossings,   1240. 
GRAND  JURY 

ballot-box,  names  to  be  deposited   in,   209. 
claim   of  exemption,  affidavit   on,   202. 
competency  to  act  as,   198. 
constituted,  how,  242. 
defined,    192. 
drawing   of,   214-221. 
certifjang  list,  241. 
how   conducted,   241. 
names  by   clerk,   241. 
order  for,   241. 
drawn  from  boxes,  211. 
how  constituted,   242. 
impaneled,  when  may  be,  241. 
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GRAND   JURY    (continued). 
Iiniianellng 

manner  of  prescribed  by  Penal  Code,  243. 
when   and  hiow  to   be  made,   241; 
list   of 

jurors,   by  whom  and  when  made,   204. 
to  be  placed  with  county  clerk,   204. 
manner  of  impaneling,  prescribed  by  Penal  Code,  243. 
nam  CM 

of  jurors 

how  drawn,   242. 

not   drawn   for  trials   to  be   placed   on   list   for   succeeding 

year,  210. 
not  impaneled,  to  be  replaced  in  box,  241. 
to  be  drawn  from  grand  jury  box,  211. 
II  limber 

nineteen  at  least,  242. 
of  jurors,    194,   241,    242. 
of  times  to  be  drawn  each  year,  241. 
order  of  judge  for  drawing,  214. 

panel,  filing,  241. 
regulation  of  proceedings  by  Penal  Code,  243. 
selecting  and  listing  of  required,  204. 
superior  court  may   direct  drawing  of,  when,   241. 
wlien  and  how  to  be  impaneled,   241. 
who  competent  to  serve  as,  198. 
who  exempt  from  serving  on,  200. 
who  may  be  excused  from  service  on,  204. 
who  not  competent  to  serve  as,  199. 
GRANTEE 

of  people,  action  to  be  brought   by,  witliin    five   years,   ?,\7. 
GROWIIVG  TREES 

dan^ages  for  cutting  or  injuring,   733,   734. 
GUARANTOR.     See  tit.  Surety. 
GUARANTY.     See  tit.   Claim  afiraiust  ENtatoM. 

as  to  credit  of  third  person,  must  be  in   writing,   1974. 
effect  of  statute  of  frauds  upon,   1973. 
GUARDIAN    AU   LITEM.     See   tit.   Guardians, 
aviiointmcnt  of 

in   justices'   court,   843. 
where   general   guardian,    372. 
as  to,  372,  373,  1759. 
for  Infant,  how  appointed,  373. 
for  lunatic,  how  appointed,  373. 
incompetent  person  must  appear  by,  372. 
infant  must  appear  by,  372. 
insane  person   must  appear  by,   372. 
powers  of  court,  to  appoint.  In  general,  1759. 
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GUARDIANS.     See  tits.  Gnarilinn  ad  Litem;' Guardian.s  of  In.sane 
and   Ineouipetent   Per.sons;    Guardians   of   Minors, 
account 

allowances   for  sums  spent   in   maintenance   of  ward,   1771. 

as  to,   1774-1776. 

compelling,    1773. 

failure  to  make,  removal,   1801. 

of  joint  guardians,  allowance  of,  1775. 

to  be  sworn  to,   1773. 

when  to  be  made,  1773. 
ad  litem.     See  tit.  Guardian  ad  Litem, 
alloivance 

for  sums  spent  in  maintenance  of  ward,  1771. 

of  accounts  of  joint  guardians,  1775. 
appeal 

by  guardian,   official   bond  sufficient,  965. 

from  order 

respecting  letters,  time  of,  963. 

order    and   judgment    relating    to    guardianship,    appealable, 
963. 

reversal  of  order  appointing  guardian,  validity  of  acts,  966. 
appointment 

by  judge  at  chambers,   166. 

certificate  of,  seal,   153. 

notice  of,   1747. 

order  of 

how  entered,  1808. 
operates  as  a  decree,  1808. 

power  to  make,  1746. 

preference   in,   who   entitled   to,    1751. 

to  be  made  on  petition  after  notice,  1747. 

to  fill  vacancy,  1801. 
appraisement  of  estate,  1773. 

how  made,   1773. 

of  after-acquired  property,  1773. 

to  be  recorded,   1773. 
appraisers  of  estate,  to  be  appointed,  1773. 
autliority  of 

continues  how  long,    1753. 

territorial   limits  of,   1913. 

what  terminates,  1753. 
bond   of 

action    on 
as  to,  1804. 
limitation  of,   1805. 

code  provisions  applying  to,   1754,   1758,   1809. 

conditions  of,   duty   to  perform,   1754,   1755. 
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GUARDIANS 

bond   of    (continued). 

discharge  of  sureties  on   old   liond,   1S03. 

filing  in  court,  1804. 

for   selling   property,    1788. 

joint  guardians,  of,   1807. 

liability,  kinds  of  money,   1407. 

limitation  of  action  on,  1805. 

in   recovery  of  property  sold,    1806. 

may  be  prosecuted  on  for  benefit  of  any   pei-son   interested, 
1804. 

new,   required,   when,   1803. 

of  corporation  acting  as  guardian,    irsis. 

provisions   governing,    1809. 

surety   company   may   act  as   surety,    1800. 

testamentary,   need  not  give,   unless   court   directs.    17.'i."). 

to  be  filed,   1804. 

to  be  recorded,  175fi. 

where  more  than   one  guardian   appointed.   1S07. 
chambers,   power  of  judge  at,   166. 

code  sections  governing  appointment,  powers  and  duties.   3(i4. 
compensation   of,   1776. 
corporation   may  act,  1348. 

court  to  appoint  when   infant  under  fourteen,   1749. 
custody  of  property,  guardian's  authority  continues  how  long, 

1753. 
debts  due  to  'vrant 

guardian    may   compound,    when,    17G9. 

guardian   may   recover,    1769. 
del)ts   of  ward,   how   paid,   176S. 
disbursements,   allowance    of,    1775. 
duty   to   attend   to   interest   of   ward.    ITfiS. 
ediK'iiUon  of  'ward 

authority   of  guardian   over,    1753. 

enforced  how,   1771. 
embezzlement,   1800. 

examination  of  persons  suspected  of  defrauding   ward  or  con- 
cealing property,  1800. 
expense    of,    1776. 

general   and  miscellaneous  provisions   as   to.    1800-1  Sid. 
guardianship,   how  terminated,   1802. 
infant    may     appear     by     general     guardian     <>r     guariian     ad 

litem,    372. 
in   partition,  powers   of,    1772. 
inventory,    1773. 

guardian  to  return,  1773. 
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GUARDIANS    (continued). 
investment 

authority  of  court  over,   1792. 

of  after-acquired  property,   1773. 

of   money,    1780,    1792. 

on   order  of  court,  notice   of,   1792. 

to   be  recorded,   1773. 

to  be  sworn  to,  1773. 

when  and  how  made,   1773. 
joint 

allowance  of  accounts  of,   1775. 

may   be   appointed,    1807. 

several  may  be  appointed,   1807. 
judge,  power  of  at  chambers  regarding-  matters  of,  166. 
juror,    qualification    of   affected    by    relation    of    guardian    and 

ward,    601. 
lease 

by,   proceedings   to   obtain,   1579. 

or  mortgage  of  estate  of  ward,  1579. 
letters   of   g^iiardianship 

form    of,    1754. 

oath   of  guardian   to  be   indorsed   on,    1754. 

to   be   recorded,    1756. 

when   to  be   issued,    1754. 
limitation   of  actions  for  recovery   of  property,    1806. 
maintenance.      See   tit.    Guardian   of  Minors. 

and  education  of  ward,  sale  or  mortgage  of  property,   1777. 

as  to,   1771. 

of  minor  out  of  income  of  latter's  property,   1757. 

of  Trard 

allowing   guardian   credit  for,    1771. 
applying  proceeds  of  sale  to,   1779. 
by   third  person,   1771. 
enforced  by  law,   1771. 
management  of  estate,   1770. 
marriage   of   ward,   1802. 
may   consent   to   partition    without   action    to    execute    release, 

792. 
miscellaneous  provisions  as  to,  1800-1810. 

mortgage   of   estate   by,   for   maintenance,    etc.,    of   ward,    1577, 
1777. 

proceedings    to    obtain,    1578. 
new  bond  required,  when,   1803. 

action    on,    1804. 
nomination 

by  infant  over  fourteen,  court  may  still  appoint,  wlien,  1750. 

failure    of    infant    over    fourteen    to    make,    court    may    ap- 
point, 1751. 
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GUARDIANS 

nomination    (continued). 

infant   of  fourteen    may    make,    1748. 

of  anotlicr,   infant  may  make  on  arriving  at  fourteon,   1748. 
nominee  of  minor  of  fourteen  or  over  to  be  appointed,  1749. 
non-residents 

appointment    of,    1793. 

as   to,   1793. 

bond  of,  1796. 

guardians  and  wards,   1793-1799. 

guardianship   extends  to  wliat,   1796. 

inventory,  account,  and  disposition  of  property,   1795. 

notice,   hearing,   and   examination   of,    1793. 

proceedings   for  appointment  of  a,   1793. 

property 

included,   1796. 
inventory,  etc.,   of,   1795. 
removal    of 

as   to   generally,    1797. 

discharge   of   person   in   possession   of,    1799. 
notice   of   application   for,   1798. 
proceeds   of,    1798. 
receipt  for,  1798. 
to  give  bond,   1795. 

to  what  guardianship  shall  be  extended,   1796. 
who  may  apply  for,  1793. 
notice   of  appointment,   1747. 

oath   of.      See   tit.   Oatlis  and   Bonds   of  Guardians. 
of    insane    and    incompetent    persons.      See    tit.    Guardians    of 
Insane   and   Incompetent   Persons. 
as  to,  generally,   1763-1767. 
of  minors.     See  tit.  Guardians  of  Minors. 

as  to,    1747-1760. 
of   non-residents,   see  "non-residents,"  this   title, 
one,   more   than,   may  be  appointed,    1807. 
order  binding  guardian,  how  entered,   1810. 
over  the   estate,   1753. 
over   the   person,    1753. 
partition 

assent,  autliority  of  court 
how    obtained,    1772. 
necessary,    1772. 
as  to   powers   of   in,   795,   1772. 
authority   of   guardian,    1772. 
fiTuardian    may 

assent    to,    795,    1772. 
consent  to  and  execute  release,   795. 
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GUARDIANS    (continued). 

petition   for  appointment  of,  wlio  may   flic,   1747. 
powers   and   duties    of,   1768-1776. 

account  of  ward,   guardian   to   settle,   1769. 
aiipearuuce   by 
guardian,    1722. 
in    justices'    court,    843. 
as  to,   373,   1721,   1747,    176n,    1768-1776. 
eii!«tody   of   minor 

court    may    direct    sheriff    to    take,    pending    proceedings, 

when,   1747. 
temporary,    court    may    provide    pending    hearing    of    pro- 
ceedings,  wlien,    1747. 
deatli   or  injury  to  ward,   guardian  may  sue  for,   376. 
powers  of   suspended   when,   1760a. 
practice   governing,    1807. 

preference  in  appointment  as,   wlio   entitled  to,   1751. 
proceedings  when  other  property  acquired,  1773. 
referee,   relation  of  guardian  and  ward  as  affecting  qualifica- 
tion   of,    641. 
removal 

and  resignation  of  guardian  and  surrender  of  estate,  1801. 
of   non-resident   ward's   property,    1797. 
discharge   of  person   in   possession,    1799. 
proceedings    on    such    removal,    1798. 
resignation,    1801. 
sale   of  property 

and  disposition   of   proceeds.      See   tit.    Sale   of   Property   ami 

Disposition    of   Proceeds    by    Guardians. 
as   to,   1770,   1777-1792. 
bond  for,   1788. 
consent   filed,    1783. 

conveyance,    guardian    decreed    to    make    where    vendor    be- 
comes   incompetent,    1810. 
costs,   1786. 

court  may  order  public  or  private,  1787. 
disposition  of  proceeds  of,  1779. 
for  maintenance  of  ward,  1770. 
hearing 

compelling  attendance   of   witnesses,    1785. 
of  application  for,  1784. 

who  may  be  examined,   1785. 
investinent  of  proceeds,  1780. 

court  may   order,   1780. 
limitation  of  action  to  recover  property  sold  by,  1806, 
maintenance   and   education 

applying  proceeds   of  sale  of  property  to,    1779. 
of  ward,  sale  of  property  for,  1777. 
1750 


INDEX. 
[References  are  to  sections.] 

GUARDIANS 

Hale  of  property,  hearing   (continued), 
notice   of,  1782,  1784. 

to    next    of    kin,    1782. 
of   minor    heirs,    conditions    of,    1791. 
order  of 

expires   in   one  year,   1790. 
how   obtained,    1781. 
service  and  publication   of,    1783. 
to  <show    cause,    1783. 
to  specify   what,   1787. 
when    granted,    1784. 
personal  property,  when  sold,   17Si'. 
petition   for 

contents    of,    1781. 
to  be  verified,  1781. 
practice  governing^,   1789. 
proceedings   for,   in   general,   1789. 
proceeds   of 
as   to,   1779. 
investment  of,  1780. 
procedure  on,  as   in   sale  of   decedent's   real   estate,   1789. 
real   estate 
as   to,   1778. 
credit   on,   1791. 
to  be  made  on  order  of  court,  when.  1778. 
when  may  be  ordered,   1777. 
seduction   of  ward,  guardian  may  sue  for,    137'). 
service  of  process 

on    guardian,   411,    1722. 
on    ward,    1722. 
settlement,    1774. 

share  of  infant  on  partition  may  be  paid  to,   793. 
support  of  ward,  enforced,  how,  1771. 
surrender  of   estate,   1801. 
territorial    limits    of   authority,    1913. 
testamentary,  of,  1756. 
to  maintain  ward,   1770. 
to   manage   estate   of   ward,   1770. 
to  represent  wards  in  suit,   1769. 
to  return   inventory   of  estate  of   uani,   1773. 
to  sell  real  estate  of  ward,  1770. 
waste   by  liability  for,   732. 
when  may  be  appointed,  generally,   17  17. 

when  necessary  and  how  appointed   in  pi .■.■,ii.ii'<   in    iii-;(|.-. 

court,   84  3. 
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GUARDIANS  OF  INSANE  AND  INCOMPETENT  PERSONS.     See 
tit.   GiiardiauN. 
appointment   of 

after  hearing,    1764. 

as  to   generally,   1763. 
"incapable,"   who  is,   1767. 
incompetency   of 

as   to   generally,    1810. 

duty  concerning  contract  by  ward,  1810. 

"incompetent,"  who  is,   1767.  '< 

lunatic,  of 

as   to,    1763-1766. 

duties,  1765. 

powers,   1759. 

restoration   to   capacity,    1766. 
"mentally   incompetent,"    who  is,    1767. 

of  insane  person  in  partition,  proceeds  may  be  paid  to,  794. 
powers  and  duties  of  such  guardians,   1765. 
proceedings  for  restoration   to  capacity,   1766. 
GUARDIANS    OF    MINORS.      See   tit.    Guardians. 
ad  litem.     See  tit.  Guardians  ad  Uitem. 

as   to,   372,    1760. 
appointment  of,   304,  1747. 
bond  of.     See  tit.  Guardians. 

conditions  of,   1754. 

to   dispose  of  and  manage   estate,    1754. 
to  make  inventory  of  all  the  estate,  1754. 
to  render  an  account  on  oath,  1754. 

duty  to  give,   1758. 

to  be  recorded,  1756. 
conditions  in  order  appointing  may  be  inserted  by  court,  1755. 
court's  powers,   1747. 
duties   of,  1753. 
education,   1755. 
letters  of 

guardianship  to   issue,  when,  1754. 

to  be  recorded,    1756. 
maintenance  of  minor  out  of  income  of  his  own  property,  1757. 
marriage  of  guardian  does  not  affect  guardianship,  1751. 
minor 

having  no  father   or  mother,   1752. 

maintenance  of  out  of  his  own  property,  1757. 

over  fourteen,  court  may  appoint  guardian,  when,   1749. 
next  friend  not  impaired  by  appointment  of,  1759. 
nomination  of  guardian  by  minor,  1748,  1750,   1751. 
order 

appointing,   conditions   in,   1755. 

of   removal,   1760. 
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GUARDIANS   OF   MINORS     (continued), 
orplian,   1752. 
petition   for   removal   of 
as    to,    generally,    1760. 
fee  of  clerk,  1760. 
further    notice,    1760. 
hearing  of,    1760. 
must  set  forth   what,   1760. 
order  fixing  time  for  hearing  of,   1760. 
order   of   removal,    1760. 
power  of  court  to  appoint  a  ne.xt  friend  not  impaired,   17.59. 
power  of  suspended  wlien,  1760a. 
powerH   and   duticN   of 
as    to   generally,    1753. 
limited,    1758. 
removal   of,   order  of,    1760. 

Mpecial  notice  of  adniiniMtrative  prooeedluRs 
demand  for  by   representative,   1761. 
notice   how   served,    1761. 
superior   court   to  appoint,    1747. 

on    what    petition,    1747. 
transfer  of  proceedings  from  one  county  to  another,  1760. 
when    may    be    made    by    court,    minor    being    over    fourteen 

years,  1749. 
wlien  minor  may  nominate  guardian,   1748. 
who  may  be  guardian,  1751. 
HABEAS   CORPUS 

superior  court   or  judge  may   issue,   76. 
supreme  court   or  judge,  issuance   of,   l)y,   50-53. 
HANDWRITING 

comparisons,    how,    1945. 
evidence    of,    1943. 

by  comparison,    1944. 
by  exports,  1828. 
how    proved,    1943-1945. 
of   decedent,   entries,  as,    174  6. 
proof   of,   on   probate   of  will,   1315. 

where   a   writing   is   more   than    tliirty   years    old,    1945. 
HARMLESS  ERROR.     See  tit.  Errors,  Defeetn.  etc. 
HASTINGS    LAW    SCHOOL 

diplomas  from  admit,   280a. 
HEARING.     See   tit.   Trial. 

of  application   for  change  of   name,    127S. 
in    contempt   proceedings.      See   tit.    Conlemiit    of   Court. 
HEARSAY   EVIDENCE.      See    tit.    Evld«-iM-o. 
HEIR 

advancements  to,    1686. 
may  sue  for  wrongful   diath.    377. 
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HEIR   (continued). 

petition  for  decree  establishing:  beir.s 

as  to   generally,   1724. 

effect  of  decree,   1724. 

notice  of  time  of  hearing,  1724. 

order  fixing  time  of  hearing,  1724. 

proof   on,   1724. 
pi-oceedings  for  determination  of  heirship,  1664.  • 

special  notice  to 

how   given,    1380. 

request  for,  what   to   contain,    1380. 
surviving,  may  claim  deposit  in  hank,  14.54. 
tenant  in  common  may   sue  alone,  384. 
HEIRSHIP.     See   tit.  Estate  of  Decedent. 

claim   of,  procedure,    1664. 
HIGH-WATER  MARK.     See  tit.  Boundaries. 

as   boundary,    2077. 
HIGHAVAYS.      See   tit.   Roads  and   Higliways. 
as    boundary,    2077. 
injury  to  trees,  etc.,  in,   733,   734. 
partition  proceedings  affecting,   764. 
trespass  on,  damages  for,  733. 
HOLIDAYS 
acts 

not  to  be  done  on,   13. 

which  may  be  done  on,  134. 
as  to  what  are  within  meaning  of  code,   10. 
courts  not  to  be  open  on,  exception,   134. 
falling  on  Sunday,  next  day  celebrated  as,  11. 
generally,  10-13. 

liolding  court  on   day  following,   135. 
injunction,  writ  of,  may  be  issued  and  served  on,  76. 
judicial   days,   133. 

last  day  falling  on,  performance  on  next  legal   day,   10,   11,   13. 
non-judicial    days,    134. 

performance  of  act  on  next  legal  day  following,   13. 
prohibition,   writ  of,   may    be   issued  and   served   on,    76. 
what  days  are,   10. 
when  acts  not  to  be  done  on,  13. 
HOLOGRAPHIC  WILL.     See  tit.  Probate  of  W  ill. 
HOMESTEAD.      See    tits.    Estates    of    Decedents;    Foreclosure    of 
Mortgage;  Guardians  of  Insane  and  Incompetent  Per- 
sons;  Support   of  Eaiuily. 
apportioning  between   survivor  and  children,   1468. 
appraised  at   five  thousand   dollars,    1476. 

appraisement,  proceedings   where  valuation   too  great,    1476. 
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HOMESTEAD    (continued). 
apiiruiMcrH'   re|i4»rt 

appeal   from.   963,    1478. 

day  to  be  set  for  confirniiiig'  or  rejecting:,   ItTS. 

majority 

and  minority  reports,   wliich   confirmed.    1477. 
of,  may  report,  1477. 
minority,   report   of,   1477. 
proceedings  where  do  not  agree,   1478. 
report   of,    1478. 
action    on,    1478. 
appeal    from,    963,    1478. 
confirmation  or  rejection,  1478. 

day  to  be  set  for  confirmation  or  rejection,   1478. 
bearing  of,   1478. 
objections   to,    1478. 

of,   majority    and    minority,    confirmation,    1477. 
rejection   of,   new  appraisers   appointed,    1477. 
wbat  to  state,  1478. 
to   curve   out 

of    the    original    where    more    than    five    thou.'^anil    dullar.s 

in   value,   1476. 
original,  when,  1476. 
when   to  carve  out  of  original,   1476. 
assignees  of  owners  of,  have  all  their  powers  and  rights,  14Sr>. 
association,  exemption   of  shares  in,  690. 
certified  copies  of  certain  orders  to  be  recorded,  1486. 
costs,   to  whom  chargeable,   1485. 

day    to    be    set    for    confirming    or    rejecting    report     of    ap- 
praisers,  1478. 
disposition  of  on  owner's  death  in  certain  cases,   1723. 
family  allowance,   1464-1469. 
generally,    1464,   1465,   1474-1486. 
including    in    Inventory    and    return    in    probate    proceedings, 

1443. 
lieu    aud   euvuinbraiu-f.s   ou 
how  discharged,   1475. 
to  be  presented  and  allowed,  1475. 
on,  solvent  estate  to  pay,  1475. 
orders   to   be    recorded,   what   are,    I486, 
out  of   what  property   set  apart,    1465. 
person   succeeding  to   riglits   of   homestead   owners   have   wliat 

powers  and  rights,   1485. 
probate,  as  to  generally,    1474-1486. 
proceedings  to  terminate  on  death  of  sprnise,  1723. 
recording   decree,    1486,    1719. 

report    of    appraisers    on,    majority    and    Milnui-ily,    wliieli    may 
be   confirmed,    1477. 
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HOMESTEAD    (continued). 
rights 

of  survivor  to,  1474. 

of    those    acquiring    interests    of    successors    to    liomesteads, 
1485. 
sale  of,  distribution  of  proceeds,   1476. 

when  not  susceptible  of  division,  1476. 
selected 

and  recorded,  set  off  to  person  entitled,  147.5. 
during  coverture 

in   whom   vests,    1474. 
not  liable  for  debts,   1474. 
selection   of   by   court   when   decedent  made   none,    14  6.5. 
separate   property 

from,  setting  apart  of,  1468. 
from.,  vests  in   heirs,   1468. 
setting-  off,  1475,   1476. 

subsisting  liens  on,  to  be  paid  off  by  solvent  estate,   1475. 
successors  to  rights  of  homestead  owners,  powers  and  rights 

of,    1485. 
widow  or  children  entitled  to  remain  in  possession,  1464. 
HOSPITALS 

action   by  state   for  dues,  limitation   of,   345. 
HOUSE 

connecting  with  sewer,  mechanics'  lien  for,  when,  1191a. 
HOUSEHOLDER.     See  tit.   Exemption. 

exempt  property  of,  690. 
HUSBAND    AND    WIFE.       See     tits.     Divorce;     Marriage;     Sole 
Trader. 
cannot  be  examined  as  witnesses  in  certain  cases,   1881. 
cohabiting,  presumption  as  to  issue,  1962. 
community  property,  death  of  spouse,   1723. 
husband  not  liable  for  debts  of  sole  trader,  1821. 
issue  presumed   legitimate,    1962. 
married  Tvouian 

as  administratrix,   1370. 
as    executrix,    1352. 

may  sue  or  be  sued  alone,  when,  370. 
proceedings  to  determine   interest  on  death   of  spouse,  1723. 
testimony    of,    as    to    legitimacy    of    child,    1880. 
wife.     See  tit.   Sole  Trader. 

a  party,  husband  to  be  joined,  when,  370. 
as  sole  trader,   1811-1821. 

luay  defend  action  against  herself  and   husband,  371. 
opinion   of.      See  tits.   Evidence;    Opinion   Evidence. 
witnesses,  as,    1881. 

1756 


INDEX. 
fRoferoncps  arc  to  sertions.l 

IDENTITY 

non-resident   entitled   to   letters,    identity    of   how    established. 

1379. 
opinion    of   witness   as   to,    1870. 
presumption   of,  from   identity  of  name,   1963. 
ILLEGALITY 

parol  evidence  to  show  in  writing,  18.56. 
ILLEGITIMACY 

presumption   against,   1963. 
ILLNESS.     See  tit.    Sickness. 

IMMATEIUAL   ERROR.      See   tit.   Error,   IJef.'ot.  otv. 
IMMATERIAL    VARIANCE.      See    tit.    Viirimi«-«-    :iii<l    MiNliiki-.H    in 
I'lenilingTH   »n«I   Aiiiendiiieii<N. 
how   provided    for,    470. 
IMPEACHMENT 

courts   of.      See   tit.   C'oiirt.s   of    lni|ifiifliiii«>ii<. 

of  record,  when,   of,   34.   1910. 
of  verdict.     See  tit.  Verdlot. 
of  'witneNiii 

by  evidence  of  declarations,  2052. 
by  party  producing,  extent  of,  2049. 
evidence  of  good  cliaracter  allowed,  when,   2053. 
how  made,  2051. 
IMPLIED    REVOCATION.      See    tit.    Will. 

IMPRISONMENT.       See     tits.     Arrest;     lliiil;     IiiiprisoiiiiifiH      for 
Debt    iu    Civil    Aotlnn. 
bail   exonerated  by   imprisonment  of  defendant,   491. 
debtor   in    supplementary    proceedings,    of,    715. 
discharge  of  person  confined  on  civil  process,   1143-1154. 
for  contempt   of  court,    1219. 
for  disobeying  mandate,   1097. 
for  omission   to  perform  act  directed,   1219. 
judgment  debtor,   of,   682. 
limitation,  statute  of,  how  affected,  352. 
mandamus,  for  disobedience  to,  1097. 
omission    to    perform    act,    imprisonment     until    performance. 

1219. 
will,  to  enforce  producti<5n  of,  1302. 
IMPRISONMENT    FOR     DEBT    IN     <IVIL     Ai'TIONS.       .■^.  e     tils. 
Ini|irl.>)oiinient;  I'riNoner. 
judgment   debtor,   of,   CS2,   715. 
IMPROVEMENTS 

apportionment  of,   in   partition,   719.   7t'i3.    7C4. 
as  to.     See  tit.  Eminent  Doniniii. 
ejectment,  as   set-off   in,    741. 
eminent  domain,  in,   1248,   1249. 
lien  for.     See  tit.  MeoliniileH'  Ut-ii. 
partition   of  site  of   town    ur  city,    in.    7<i:i. 
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INADVERTENCE 

amendment,  relief  by,  473. 
"INCAPABLE" 
who   is,    1767. 
INCLOSURE.      See    tit.    Adverse    Po.ssession. 

"INCOMPETENT."      See    tits.    Giinrdiau    ad    Litem;    Guardian    of 
In.sane  and  Incomitetent  Pei'Nou.s. 
person,  must  appear  by  guardian   ad  litem,   372. 
who   is,   1767. 
INCONSISTENT    ALLEGATIONS.      See    tits.    Complaint;    Plead- 

ing^s. 
INCONSISTENT    STATUTES 

code   repeals,    18. 
INCORPORATED   TERRITORIES.     See   tit.   Territorie.s. 
INCORPORATION.      See   tit.    Coritoratiou. 
INDEMNITY 

notice   by   sheriff  to   sureties,   of  action   brought   ag'ainst   liim, 

1055. 
to    slierift 

action,  notice  to  sureties,  1055. 
on   claim   of  property,   689. 
INDEX 

to  justices'   docket,   913. 
INDICTMENT 

appellate  jurisdiction   in   cases  of,   52. 
INDIRECT   EVIDENCE,    INFERENCES,    AND    PRESUMPTIONS. 
See  tits.  Evidence;  Inferences;  Presumptions. 
definition   of,   1957. 
INDISPENSABLE  EVIDENCE.     See  tit.  Evidence. 
INDORSEMENT. 

of  complaint,  on  commencing  action,   406. 
presumption  indulged  in  as  to  time  and  place,  1963. 
INFANTS.     See   tits.   Guardian   ad   Litem;    Guardians  of  Minors; 
Parent   and   Cbild. 
administrator,  as,   1368,   1369. 
adverse  possession  against,  328. 

appearance  of,  in  justices'  court,  by  guardian,   843. 
as  party  to  action.     See  tit.  Parties  to  Action. 
attorney  for  minor  heirs,   1718. 

contest  of  probate  by,   limitation   of  action,   1333. 
distribution   of  estate 
to  infant,  when,  1703 14. 

to  treasurer  where  without  guardian,  1703 1/^. 
escheated  estate,   limitation   of  action   on  claim  to  recover,  or 

proceeds,   1272. 
executor,  as,  1350,   1354. 
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INFANTS 

guardian  f>f.     See  tit.  Giinrtlinn.s  of  :tliiiorN. 
ad  litem 

as  to,  372. 

in  justices'  court,  how  appointed,  843. 
when   appointed,    372. 

leases  by,   79,5. 
juvenile   offenders,   pr()l)ationary   treatment   of,    131. 
letters   of  administration   durante   minore,   etc.,    1354. 
limitation   of  actioiiN 

as  to  generally,  328,  352. 

to  recover  estate  of  deceased  sold  by  order  of  court,  157  4. 
maintenance  of,  out  of  income  of  own  property,   1757. 
mortgage  or  lease  of  real  estate  of,  1777-1781. 
must  appear  by  guardian  ad  litem,  as  to,  372. 
name,  change  of,   1276. 
partition 

as   to  interests  in  case  of,  777,   783,  793. 

guardian  may  receive  proceeds  of  estate  on,   793. 
l)robate,   contest  of,   time   for,    1333. 
probationary   treatment   of  juvenile   offenders,    131. 
S(>rvice   of    siimmons   on,    411. 
Mliare  of  in  partition, 

paid  to  guardian,   1333. 

paid   to    treasurer,    when,    1703%. 
sole   trader   must   maintain,    1820. 
witness,  as,    ISSO. 
^vrongful,  death  of 

or  injury  to,  action   for,  376. 

who  liable  for,  376. 
IINFKRENCE.     See  tit.  Evidence. 
admission,   froin,   1832. 
arises,   when,    1960. 
definition   of,   1958. 
founded    on    what,    196(1. 

in   action    for  iKsurpation    of   ofHcc,   S((3. 
in   escheat  proceedings,    1269. 
INFORMATION    AND   BELIEF 
denial   of  allegations  on,   437. 
IMIEUITANCE   TAX.      See   tits.    K.Ntnte    of    I»«-.m-iI.-ii1  :    I'iiuil    S.l- 

(leiiieiit    iiikI    l>iN<ril>iil  ion. 
INJLINCT10\ 
aindavit 

service    of,    527. 
what  to  show,  527. 
answer,  after,  only  on   notiie,   528. 
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INJUNCTION    (continued). 

appeal   from   order   respecting   time    for.   939. 

lies  from  what  orders  respecting,   963. 
complaint 

and  verification,  service  of,  527. 

to   be   verified,   527. 
conclusiveness  of  judgment  against  sureties  on  bond,   532. 
continues    in    force    how    long,    527. 
corporation,  suspending  business  of,  by,  531. 

wlien  state  a  party,  531. 
court  commissioner  cannot  issue,   259. 
court  or  judge  or  county  judge  may  grant,  525. 
definition  of 

injunction,   525. 

injury  to  person,  29. 

injury  to  property,   28. 
dissolution  of 

affidavits,  532. 

bond  on,   where   water-rights  involved,   532. 

procedure,   532. 

when  granted  prior  to  trial,   527. 
duration  of,  granted  prior  to  trial,  527. 

executions,    enjoining    injury    after    sale    and    before    convey- 
ance, 745. 
executor,    restraining   during    proceedings    to   prove    lost    will 

1341. 
foreclosure 

during,  to   restrain   waste,    745. 

injury  to  property  enjoined  pending,   745. 
generally,   525-533. 

granted  by  judge,  enforceable  as  order  of  court,  525. 
grounds  for  granting,   52  6. 
hearing  on  application  for,   530. 
holidays,  writ  may  be  issued  and  served  on,  76. 
how  long  in   force,  527. 
Injury  to 

person,    29. 

property,   28. 
judge  may  grant,   525. 
kinds  of,  27. 

limitation   not  to   run    when   action   stayed   by,   356. 
may  be  issued  or  served  any  daj-,   134. 
modifying,    532,    533. 
motion   to  vacate   or  modify,    532. 
nuisance,  against,  731. 
order  for,  when  made,   526-529. 

to   show  cause,   procedure   on,   530. 
place   of  trial,   where   injunction   asked,    392. 
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INJUNCTION    (continued). 
proocdure 

as  to   to   obtain,   527. 
on    order  to   show  cause,   530. 
restraining  Illogal  expenditure,  etc.,  of  fiindM.  etc.,  »f  county 

as  to  generally,  526a. 

may  be  maintained  against  wliom,  526a. 
service  of,  410. 

Sunday,  writ  may  be  served  on,  76. 
time  at  wliicli  may  be  granted,  527. 
undertaking:  on 

as   to   generally,    529. 

exception   to  sureties  on,  529. 

justification  of  sureties  on,  529. 

of  whom  none  required,  529. 
vacating  of  intMlifying 

as  to  generally,  533. 

affidavit   for,   532. 

in    case   involving   water-rights,    532. 

in  case  involving  waters,  damages,  attorney  fees,  532. 

procedure,    532. 
YvaHte,  in 

as  to  generally,  526,   745. 

during  foreclosure  or  after  execution,  745. 

enjoining,   526. 

pending  time  to  redeem,  enjoined,  706. 
water   for    irrigation,    etc.,    diversion    for    not    enjoined,    when, 

530. 
what  is,  and  who  may  grant,   525. 
what  required   to   obtain,   527. 
wlicn  denied,  526. 
when  may  be  granted,  526,  745. 
when   refused,   diversion   of   waters,   bond,    530. 
Avhen   to  be  vacated  or  modified,   533. 
who   may  grant,  525. 
INJURIES 

child,  to,   father,  mother,  or  guardian  may   sue,  37G. 
civil   action   arises   from,    25. 
death.     See  tit.  WnuiRful  Dratli. 

causing,  376,   377. 
division  of,   27. 
joinder,   of  claims   for,    427. 
kinds   of,    27. 
linbiiity  for 

after  sale  on   execution,   746. 

of  steamers  and  vessels  for,  813. 

on  entry  for  survey  of  land,  742. 
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INJUNCTION    ^continued). 

place  of  trial  in  action   for,   395,  832. 
to  child,  father,  etc.,  may  sue  for,  376. 
to  person,    29. 

to  possession.     See  tit.  Damages. 
to  property,  as  to,  28. 
INQUEST 

jury   of.      See  tit.  Jury. 

definition  of,  195. 

manner  of   impaneling,   254. 

summoned,   how,   235,   250. 
INSANE   ASYLUM 

action  by  state  for  hospital   dues,   liinitation,  345. 
INSANE  DELUSIONS.      See  tit.   Insanity. 

INSANE   PERSON.      See   tits.    Guardian    ad   Litem;    Guardian.s    of 
Insane,  etc.,  Persons, 
administrator 

entitled  to  act  as,  who  appointed,   1368. 

incompetent  to  act  as,  1369. 
adverse  possession  against,  328. 

appearance  by,  in  justices'  court,  by  guardian,  943. 
contest  of  probate,   effect   of   insanity   on   limitation    of  action 

for,   1331. 
definition   of 

incapable,   1767. 

incompetent,  1767. 

mentally  incompetent,  1767. 
distribution   of 

estate,  of,   17031/^. 

interest  in  estate  of  incompetent  to  treasurer,  when,   1703i^. 
escheated  estate,  limitation   on  action  on  claim  to,   1272. 
guardian    of.      See    tit.    Guardians   of   Insane    and    Incompetent 

Persons. 
incapable,  definition  of,  1767. 
incompetent,  etc.,  person,  definition  of,  1767. 
lease  of  estate  of,   1577-1579. 
limitation  of  action  by 

by  generally,  328,  352. 

by  to  recover  estate  sold  by  order  of  court,  1574. 
mentally  incompetent,  definition  of,  1767. 
mortgage   or   lease   of  estate   of,   1577-1579. 
opinion  of 

intimate  acquaintances  as   to,    1870. 

subscribing  witness  as  to  sanity,   1870. 
partition,  guardian  may  receive  proceeds   of,   794. 
restoration  of,  proceedings  for,  1766. 
service  of  summons  on,  411. 
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INSANE  PERSON   (continued). 

share  of  on  partition   may  ho  paid  to  g'uardiMii,   79^. 
summons,   how  served   on,   411. 
territorial   limits  of  authority,  1913. 
witness,  cannot  bo  a,  1S.S0. 
Ii\ .SANITY.     See  tit.  Innaue  PerMouH. 
elfert  of  on 

claim  to  esclieated  estates,   1272. 

limitation   of  actions,   328,   352. 
INSCRIPTION 

as   evidence,   1870. 
INSOLVKNCY 
generally,    1S22. 
jiiriNdlotiou 

.superior   court,   of,   70. 

supreme   court,   of,   52. 
law  governing  insolvent  debtors,   1822. 
of  defendant,   in    injunction,   as   ground   for  granting.      Si-e   tit. 

Injuuctlou. 
proceedings  in,   1822. 
wages  and  salaries  as  preferred  claims,   1204. 

as    to,    1822. 
IN.SPECTION    OF   WRITINGS 

disoljedience  to  order  respecting,  contempt,   1000. 
docket  of  judgment  open  for  inspection,  G73. 
execution-l)ook   is   open   to   inspection.   683. 
generally,  449,   1000. 
party 

making,  need  not  put   in   evidence,   1939. 

may  demand  inspection  and  copy  of  what,   lOitO. 
prcxluced  by  witness  to  refresli   lils  memory,  20  17. 
public  records  open   for  inspection,   1892. 
real  property,  order  for  survey  of,  742,  743. 
records,  citizens   have   the  right   of   inspection,   1S92. 
refusal,  effect  of,   449. 
wlien  may  be  demanded,   1000. 
writing  sliown   witness  by  adverse  party,   2054. 
written  instrument,  demand  for  inspection  of,   449. 
INSTRUCTIONS  TO  Jl  RV.     See  tit.  Jury  Trial. 
argumentative,  608. 
as  to,  608,  609,  2061. 

as  to  interest  or  prejudice,  184S. 

dying  declarations.     See  tit.   DyliiK   DeelnniiioiiM. 

use  of  plaintiff's  property,  1S49. 
court,  open  any  day  to  give,  134. 
error  in,  reversal  for.     See  tit.  RevorHal. 
erroneous,   wlien   disregarded,   475. 
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INSTRUCTIONS    TO    JURY    (continued). 

evidence  in  general,  as  to  the,   2064. 

further,  after  retirement  of  jury,   614. 

general  nature  and  requisites  of,  608,   609,  liOGl. 

holidays,  etc.,  may  be  given  on,  134. 

may  be  taken  down  in  shorthand,   274a. 

must  be  furnished  in  writing,  when,  608. 

new  trial,  for  disregard  or  misapprehension  of,  662. 

points  of  law  contained  in,  608. 

preponderance  of  evidence,  as  to,   2061. 

reasonable  doubt,  as  to,   2061. 

reversal  on.   ^ee  tit.  Reversal. 

special,   609. 

testimony,    if  court   state,   to    inform    jury    they   are    exclusive 
judges  of  facts,  608. 

that    evidence    is    to    be    estimated    not    only    by    its    intrinsic 
weight,    2061. 

that    if    weaker   and    less    satisfactory    evidence    is    offered    it 
should  be  viewed  with  distrust,  when,  2061. 

that  in  civil  cases  the  affirmative  of  the  issues  must  be  proved, 
2061. 

that  the  testimony  of  an  accomplice  ought  to  be  viewed  with 
distrust,   2061. 

that   their  power  of  judging   of  the   effect   of   evidence   is   not 
arbitrary,  2061. 

that    they    are    not   bound    to    decide    in    conformity    with    the 
declarations  of  any  number  of  witnesses,   2061. 

that   witness   false    in   one   thing,    his   testimony   is   to   be   dis- 
trusted  as   to   others,   2061. 

weight  and  character  of  evidence,  as  to  the,  2061. 

what  must  be  furnished  on  request,  608. 

written    statement    of    points    of    law    to    be    signed    and    fur- 
nished,  608. 
INSTRUMENT 

construction  of,  1856-1866. 

demand  for  inspection  of,   449. 

execution  of,  definition  of,  1933. 

genuineness  of  being  pleaded,  how  admitted  or  controverted, 
447-449. 

how  pleaded  in  justices'  court,  886,  887. 
INSTRUMENT  IN  WRITING.     See  tit.  W^ritten  Instrument. 
INSURANCE 

of  mortgaged  estate  of  decedent,  1578. 
INSURANCE,   LIFE 

action  on  policy  of,  testimony  of  physician,  1882. 

insurers  in  separate  policies  may  be  joined,  383. 
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INSURANCE   COMSnSSIONER 

corporation  formed  to  act  as  surety  to  be  examinoil    ii\-,   iluiv 
of,  1056. 
INSURANCE  COMPANY.     See   tit.   Corporal i ohm. 

answer  of  claiming  exemption  from  liability,  specifying  perils 
proximate  cause,  437a. 
INSURANCE  POLICY.     See   tit.   Policy  of  Iiiisiirauce. 
INSURRECTION,  WAR  OR  PESTILENCE 

cliange  of  place   of  liolcling  court   because   of.    142. 
INTENDMENTS   AS  TO  PROCEEUINGS 

as  to,  generally,  53. 
INTEREST.     See  tit.  Mills  and  NoteH. 

claim   against   decedent's   estate,    on,    1513. 
damages,  as,   in  eminent  domain,   1249. 
disbursements,  on,  in  partition  proceedings,  801. 
disqualifies 

judge  or  justice,  when,   170. 
probate  judge  to  act,  when,  1430-1432. 
foreclosure  of  mortgage  for  failure  to  pay,  728. 
judgment,  on,  682,  1035. 
mortgage  of  decedent's  estate,  on,   1578. 
must  be  included  by  clerk  in  judgment,  1035. 
on  judgment 
as  to,  682,  1031. 

in    eminent    domain.      See    tit.   Eminent    Doiniiin. 
on  mortgage  on  decedent's  estate,   1578. 
rebate  of,  on  foreclosure,  728. 

receiver,  funds  in  hands  of  may  be  invested  on,  569. 
redemptioncr  must  p;iy  what,  702-704. 
referee,   of   in    action,   dis(iualiru'S,   641. 
INTEItEST-HEAHING   CLAIMS 

puyniciit  of  by  executor,  etc.,  1513. 
I^TERESTED 

judge   or  justice   disqualitied,    170. 
probate  judge  disqualified,  when,  1430-1432. 
INTERIiOCUTOIlV  DlOCItEIO.     See  tits.   In««Tlo«-ntory  .Iii<Ikiii«'ii(  : 
InterIocii(«iry  Order. 
as   to   appealability   of,   963. 

time  for  appeal,  939. 
deemed  excepted  to,  647. 
INTERLOCLT<m%'   JlJi>«MiO\'l".      S.'c   tits.    ln(<-rlo<-iilor>     D.-rr.-.-: 
Intelociitory  Oriler. 
appealable,  963. 
time   for  appeal,  939. 
INTERLOCl  'I'OHl     OltDlClt.      Sec    tils.    Iii<«Tl«i<-iilor.v    1)«mt«-«-;    in- 
ter loeii  lory    .liidKioeiit. 
appeal   from,   963. 
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INTERLOCUTORY    ORDER    (continued), 
deemed  excepted  to,  647. 
time  for  appeal  from,  639. 
INTERPLEADER 

as  to,   386. 
INTERPRETATION.     See  tit.   Construction. 

of  writing's,  rules  for,  1857. 
INTERPRETER 

failing  to  attend,  g'uilty  of  contempt,   1884. 
g'enerally,   1884. 

may  be  summoned,  when,  1884. 
must  be  sworn,  1884. 
when  to  be  sworn,  1884. 
INTERROGATION,     See  tits.   Interrogatories;   VVitnes.seM. 

mode  of  may  be  controlled  by  court,  2044. 
INTERROGATORIE.S.      See   tits.    Depo.sitions;    Evidence. 
annexed  to  commission  to  take  testimony,   2025. 
to  be  submitted  to  prisoner  on  application  for  discharge  from 
arrest,  may  be  in  writing,  1148. 
INTERRUPTION   OF  POSSESSION.     See  tit.   Aaverse  Possession. 
INTERVENTION 
answer  to,  387. 

as  to  general  appearance  of,  387. 
demurrer  to,  387. 

service  of,  on  parties  and  attorneys,  387. 
when  and  how  effected,  387. 
who  may  intervene,  387. 
INTESTATE 

as  to  generally,  387. 
INVENTORY 

of  attached  property,   546. 
see  also  next  title. 
INVENTORY,  APPRAISEMENT  AND  POSSESSION  OP  ESTATE. 
See  tit.  Estates  o£  Decedents. 
administrator    and    executor,    possessed    of    real    and    personal 

estate,  to   file,   1452. 
appraisement.      See   tits.   Apiiraisenient;   Estates   of   Decedents. 

estate  all  in  money,  no  appraisement  necessary,   1446. 
appraisers 

oath   of,    1445. 
pay  of,  1444. 
discharge  of  debt  against  executor,  1448. 
bequest  of  debt  against  executor,  1448. 
effect  of  naming  a  debtor  executor,  1447. 
inventory 

how  made,  1445. 
all   debts,   1445. 
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INVENTORY,  APPRAISEMENT  AND  POSSESSION  OF  ESTATE 
inventory 

hcMv  made    (continued). 

all  of  the  estate  of  decedent,  144,'S. 
all  securities  for  paj'nient  of  money,  1445. 
bonds,   1445. 
mortgages,  1445. 
notes,  1445. 

partnership  and  other  interests,  1445. 

the  sum  which  may  be  collected  on  each  debt,  etc.,   1  ll.j. 
T\-liat  Inventory  must 
contain,   1445. 
show,  1445. 
oath  to,  1449. 

of  after-drscovcred  property,   1451. 

signature  by  appraisers  and  executor  or  admini.strator,  1440. 
to  account  for  all  moneys,  1446. 
to  be  returned,  1443. 

including  homestead,   1443. 
of  after-discovered  property,   1451. 
pay  of  appraisers,  1444. 
IIJUEGI  LARITY 

effect  of,  in  proceedings  on  judicial  sale,  708. 
new  trial  for,  657. 

of  proceedings,  ground  for  new  trial,  657. 
IRRELEVANT  MATTER 

striking  out,  453. 
IRREI'ARAHI.E  INJURY.     See  tit.  Injunction. 
IRRIGATION 

injunction   restraining  diversion  of  water,  dissolved  on   (.riving 
bond,  when,  532. 
ISSUES 

liringing  on  for  trial,  594. 

by  whom  tried  and  order  «(  tri;il,   r.OJ. 

calendar,   593. 

definition    of,    588. 

justices'  courts,  878. 
different  kinds  of  issues,  588. 
fact 

jury,  how   waived,  631. 
of,   raised   how,   590. 

in  justices'  court,  882. 
of,  reference,  592. 
of,  tried  how,  592. 

in  justices'  court,  882. 
tried  by  jury  generally,   592. 
general  denial   puts  what  in  issue,  437. 
heirship,  trial  of  issue  to  determine,  how,  KiGl. 
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ISSUES    (continued). 

in  proceedings  against  joint  debtor  after  judgment,  liow  tried, 

994. 
jury,  waiver  of,  631. 
jtistices'  court,  878. 
justices'  courts,  in.     See  tit.  Jii!«tiees'  Courts. 
kinds  of,  588. 
lavr  of 

issue  of  to  be  first  tried,  592. 
judgment  on,  636. 

proceedings  after  determination   of,   636. 
raised  how,  589. 

justices'  court,  879. 
tried  how,  591. 

justices'  court,  881. 
mode  of  trial.     See  tit.     Trial. 
of  fact,  how  raised,  590. 

presumption  that  all  matters  within,  were  passed  upon,  1963. 
probate  court,  in,  how  tried,  1716. 
reference  of,  wlien  ordered,  63S. 
special,  309. 
trial 

bringing  on,  594. 
postponement   of,   595,   596. 
ITEMS 

pleaded,  need  not  be,   454. 
JOINDER  OF  CAUSES.     See  tit.  Complaint. 

as  to  what  causes  of  action  may  be  joined,  427. 
demurrer,   caiise  of.     See  tit.  Dcinnrror. 
election  between  counts.     See  tit.  Election. 
misjoinder  of,  demurrer  for,  430. 
what  actions  may  be  joined,  427. 
JOINDER  OF  PARTIES.     See  tits.  Parties;  Pleadings. 
JOINT  AND  SEVERAL,  CONTRACTS  OR  OBLIGATIONS.     See  tit. 

Joint   Obligation.<9. 
JOINT  AUTHORITY 
as  to,   15. 

inajority  may  act,  15. 
JOINT  CONTRACT 

action  on,  in  justices'  court,  service  outside  of  county,  S4S. 
appearance,  by  other,  where  one  defendant  appears,   406. 
service  of  summons  where  one  or  more  appear,  406. 
JOINT  DEBTORS 

affidavit  to  accompany  summons,   991. 
answer,  when  filed  and  what  it  may  contain,  992. 
appearance  by  other,  wliere  one  or  more  appear,  406. 
contribution,  709. 
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.TOINT  DEBTORS    (continued). 

declarations  of,  when  admissible,  1870. 
execution  on  judgment  against,  682. 
issues,  how  tried,  994. 
.iiidgiiit'ut 

not  to  exceed  amount   remaining-  unsatisfied,  994. 

proceedings  against  those  not  served  after,  989. 
new  complaint  need  not  be  filed  in  proceedings  against,  990. 
not    summoned    in    original    action    may    be    summoned    after 

judgment,  989. 
parties  not  summoned  in  action  may  be  summijmd  after  judg- 
ment,   989. 
proceertingN  iif(er  jiidKTiiK'ut 

answer,   992. 

defense,  992. 

how  issue  tried,  994. 

what   constitutes   the  pleadings,    993. 
several,   some  only  served,  414. 

NUinillUIlM 

service  and  return  of,  990. 
to  after  judgment,  affidavit  for,  991. 
what  to  contain  and  how  served,   990. 
verdict,  what  to  be,  994. 

what  constitute  pleadings  in  t)ie  case,  993. 
JOINT  GIAKDIANS.     See  tit.   Gunraiiiii.s. 

account  of,    1775. 
J«)I\T   INSUI{.\NCE,     See   tit.   InMuraiioo. 
.H)I\T  Jl  UG.MKNT.      See  tits.   CoMt.s;  .lud^nu-iit.s. 

.MH>'I'    <HIM<;\'riO\S.      See    tit.   Joint    anil    .SevcrJll    ContrsH-tN    or 
OhIiK'ationN. 
declarations  ot,  when  admissible,   1S70. 
JOINT  OWNEUS 

dechirations  of,  wlien  admis.sible,   1870. 
JOINT  PURCHASER.     See  tit.  PuroluiserH. 
JOINT    TENANTS.      Sre    tits.    Coteiiaiits;    rurtition;    ToiuiiHs    In 

CollllllCMI. 

any  numljcr  may  sue  or  (Icfrnd  for  all,  381,  384. 

in   homestead.     See  tit.  HoinoMtond. 

parties  in  suits  concerning,  381,  384. 

partition,  may  sue  for,  7.')2. 

waste  by,  732. 
JOINT  'MOM  RIO.     S«i-   lit.   Joint   Tcniint.x. 
JOINT  TtUtT-KEASORS.      Sec    tit.  Tort. 
JOINT  TRE.SI'ASSER.     S<e   tit.   Troxpa.NN. 

JDIXilO.     See  tits.  Court;  JiiMtU'O.x  of  tlu'  Siipronii-  Court :  SniM-rior 
JnilKfis;  .lUNticcN   of  the    l*<-:i«-<>;    I'rohatt-   Court. 
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JUDGE    (continued). 
absence  of 

adjournment,   139. 

proceedings  in,   139. 
acknowledgments  may  be  taken  by,  179. 
aftiflavit 

in  another  state,  may  be  taken  by,  2013. 

may  take,  179,  2012,  2013. 

of  prejudice,  proceeding  on,  170. 
another   county,    of,   may   be   invited   to   liold   extra   session    of 

superior  court,  67b. 
appeal,  undertaking  on,  power  to 

fix  amount  of,  943. 

take  justiflcation  of  surety,  948. 
arrest,  order  for,  by,  480. 
attachment,  releasing,  554,  555. 
attorney 

acting  as  judge  pro  tempore,  oath,  autliority,  and  powers  of, 
72,  165,  166. 

may  be  agreed  on  to  act  as  by  the  parties,  72. 

may  be,  pro  tempore,  by  agreement  of  parties,  72. 

may  be  selected  to  act  as  jiidge  pro  tempore,  72. 

must  not  act  as,  171. 

must  not  have  as  partner,   172. 
by  agreement  of  parties,  72. 
chambers,  power  at 

superior,  166,   177. 

supreme  court,  165,  177. 
change  of,  for  bias,  etc.,  procedure,  170. 
changing  place  of  holding  court,  142,  143. 
commission   to    take    evidence    without    state,    power    to    iss\ie, 

2024. 
contempt.     See  tit.  Contempt, 

as  to,   1209-1222. 
county  other  than  his  own,  holding  court  in,  160. 
court,  holding  in  another  county,  160. 
decision,  meaning  of,  1033. 
depositions  may  be  taken  before,  179. 

directing  slieriff  to  provide  suitable  rooms  for  court,  144. 
(1i.saualification  of 

and  transfer  of  administration,  1431. 

changing  place  of  trial,  397. 

to  practice  law,  171. 

to  sit  or  act,  what  matters  amount  to,  170. 

transfer  of  administration  for,   1431. 

waiver  of,  170. 
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JUDGE    (continued). 
(lisqiialilicd 

costs  on  transfer  of  cause,  399. 

jurisdiction  on  transfer  of  cause,  399. 

papers  transmitted  on  transfer  of  cause,  399. 

proceeding's  after  judgment  in  certain  cases  transferred,  400. 

transfer  of  cause,   398. 

when,    170. 
duty 

in  construction   of  contracts  and  statutes,   18.58. 
election   of,  40,  110. 

execution,    proceedings    supplementary    to.      See    tit.    Suiiple- 
mentary  PruceedinKN. 

power  in,   714-721. 
failure  to  attend,  sheriff  to  adjourn  to  what  time,  139. 
incidental  powers  and  duties  of  courts,  128-130. 
injunction,  granting  and  dissolving,  528,  532,  533. 
inspection,  power  to  order,  1000.. 

instructions  of.     See  tits.  Evidence;  Instructions  to  Jury. 
jury,  to  assist  at  drawing,  219. 
may  take  deposition,  2031. 

not  to  act  in  administration  matters,  when,  1430. 
not  to  have  partner  practicing  law,  172. 
not  to  practice  law,  171. 
partner,  practicing  law,  not  to  have,  172. 
of  some  other  county  may  be  invited  to  hold  extra  session  of 

superior  court,  67b. 
powers  of 

at  chambers,  165,  166. 

judicial  officers  in  conduct  of  proceedings,  177. 

may  enforce  by  contempt  proceedings.   178. 

out  of  court,   176,  1305. 
presumption   that  judge  acts  within  jurisdiction.   1963. 
prisoner,  power  to  discharge.  1149.  1153. 
probate,  diH«iuaIifIed  to  act 

in  what  cases,  1430. 

transfer  and  retransfer  of  proceedings  on,  1431,   1433. 
pro  tempore,  attorney  may  be,  by  agreement  of  parties,  72. 
questions  of  law  addressed  to  court,  2102. 
resideuce  of 

justice  of  the  peace,  159. 

superior  judge,  158. 

supreme  judge,  158. 
rules 

power  to  make,  129. 

when  take  efEect,  129. 
subsequent  applications   for  orders  rtf us<  d.   when   prohibited, 
182. 
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JUDGE    (continued). 

supreme  court,  citizenship  and  residence,   1.58. 
transcript  on  appeal  to  be  submitted  to  for  approval,  953a. 
vacancy  in  office  does  not  affect  proceedings,  184. 
witness,  as,  1883. 

may  be,  in  own  court,  1883. 
JUDGMENT.      See    tits.    Confession    of   Judgment:    Confession    of 
JiKlgment    witlioiit    Action;     Default;     Judgruient-Roll; 
Probate   Court. 
acknowledgment    of    satisfaction,   judge   or   justice    may    take, 

179. 
action  on,  how  pleaded,  456. 
administrator,  etc.,  against,  1504. 
adverse 

claim,  determining,   738-751. 
possession  under,  what  constitutes,  322-324. 
affirmative  relief  to  defendant,  666. 
agrainst 

officers,  how  enforced,  710. 

one  party,  action  proceeds  as  to  others,  579. 
receiver.     See  tit.  Receiver. 
sureties  on  bond,  when,  630 1/4. 
agreed  case,  on,  1140. 
amended  complaint  on,  by  default,  432. 
amendment  of,  as  to,  473. 

answer,  absence  of,  what  relief  granted,  580. 
appeal 

costs  on  when  judgment  modified,  1207. 

effect  of,  1908. 

form  of.     See  tit.  Appeal. 

as  to  generally,  939. 
from 

interlocutory,  time  for.  939. 
orders  after  final,  963. 
time  for,  963. 
lies  from.     See  tit.  Appeal. 
may  be  taken  from  what,  963. 

reversal  of,  decreed  only  for  substantial  error,  475. 
appealability  of  interlocutory  judgment,  963. 
appealed  to  superior  court,  rendered  in  case,  980. 
appearance  after,  no  personal  service,  473. 
arrest 

deposit  on,  to  be  applied  to  satisfy,  500. 
of  debtor,  682. 
associates  In  business,  against,  effect  of,  388. 
attachment,  in 

deposit  on,  to  be  applied,  to  satisfy,  550. 
how  satisfied,  550.  •--- 
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JUDGMENT    (continued). 
attorney 

authority  to  acknowledge  satisfaction   of,   283. 

on  accusation  of,  297. 
barred  by  limitation,  execution,  685. 
bill  of  exceptions,  settling  after,  6.51. 
book 

decrees  to  be  entered  in,  668. 

to  be  kept  by  clerk,  668. 
bring'ing'  case  before  court  for  argument,  665. 
by  default.     See  tit.  Default  Judgement. 
causes   submitted  without  action,    in,   1138-1140. 
claim  and  delivery,  in,  667. 
clerk,  duty,  of,  to  enter,  664. 
collusion.  Impeachment  of,  for,   1916. 
complaint  on.     See  tit.  Action  on  JiidKnient. 
eoncIu.<4ive.     See  tit.  Res  Judicata. 

as  to  whom,  in  partition,  766. 

w^hen,   1908. 
confesHion 

by,   1132,   1134. 

entering,  1134. 
contempt 

disobedience  of  judgment,  1209. 

for,  1221. 

in,  1218. 
contested  elections,  1116. 
contribution   among   debtors,   709. 
controversy  without  action  on,  1138-1140. 
copy  of,  as  part  of  the  judgment-roll,  670. 
costs.     See  tit.  Costa. 

to  be  included  in,   1035. 
counterclaim 

exceeds  plaintiff's  demands,  when.  666. 

judgment  where  afRrmative  relief  demanded,  666. 
court  alviays  open  for 

superior,  73. 

supreme,   47. 
currency,   in,   667. 

after  verdict,  effect  on,  669,  1506. 
dentil  of  party 

after,  no  lien,  669. 

when  execution  may  Issue,  686. 
decedent,  against,   order  of  payment,   1643. 
decedent's  estate,  judgment  not  a  lien  on,  when,   1504,   1506. 
decision 

from  which  appeal  mav  be  taken  deemed  excepted  to,  641 
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JUDGMENT 

decisions    (continued). 

meaning   of,    1033. 

must  be   written,   632. 

to  be  filed  within  thirty  days  after  submission  of  cause,  632. 
defaiilt.      See  tit.   Default  Judgrnient. 

in  forcible  entry,  etc.,  1168. 
deficiency.      See   tit.   Foreclosure   of  Mortgai^e. 
definition  of,  577. 

demurrer,    on,   proceedings  after,   636. 
dismissal,   of,    581. 
docket,   671-675a. 

as  to  generally,   671-675a. 

how  kept,   672. 

inspection  of,  673. 

is   what,    672. 

satisfaction,  entry   of,   675a. 

transcript  for  another  county,   674. 

what  to  contain,   672. 
docketing  of,   671. 
dormant,   execution   on,   685. 

upon   rights   in  various   cases,   1908. 
enforcement  of,  manner  of,  684. 
entry  of  upon  decision,   633. 
errors   to   be   disregarded   in,    when,    475. 
escheated  estates,  respecting,   1271. 
estoppel  to  deny,  1908-1915. 
evidence,  as,  1962. 
execution  of.     See  tit.  Bxeeiitiou, 

enforcement,   682,  684. 

in   civil  actions.     See   tit.   Gxeoiitiou  of  Jiul^iiieut. 

on   dormant,  685. 

sale.     See  tit.   Elxeciitious. 
executor,  etc.,  against,   1504. 
expires,  when,  671,  674,  681,  685. 
facts  found  and  conclusions  of  law  must  be  separately  stated 

in,  633. 
fiduciary   capacity,    money    received    in.    667. 
findings   of   fact   and    conclusions    of    law   must   be    separately 

stated,   633. 
five  years,  enforcing  after,  685. 
forcible  entry,  etc.,   1168,   1172, 
foreclosure,  726. 
foreign 

country,  judicial  record  of,  how  proved,   1906. 

effect  of,  1915. 

judicial  record,  copy  of,  when  admissible,  1907. 
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JUDGMENT    (continued). 
former 

evidence  of,   1962. 

to  be  pleaded,  when,   1962. 
fraud,   impeachment  of  judgment  for,  1916. 
furtlier  consideration,   reserving  for  argument   on,   etc.,   665. 
gold  coin,  etc.,  667. 
how  pleaded,   456. 
iinpraohinent   of  jiiAioial   record 

grounds   of,    1910. 

manner  of,   1916. 
in  attachment  suits.     See  tit.  Attaoliinent. 
in   contempt  proceedings.      See    tit.    Coutomiit   ol'  Court. 
in   forcible  entry  and  detainer,  effect  of  appeal    on,    1176. 
In   general,   577-585. 

in  partition,  final  and  conclusive  upon  parties,  766. 
in    proceedings    for    adjustment    of    Indebtedness    of    city    or 

municipality,   1822f. 
In  replevin 

to  be  in   the  alternative  and  for  damages,    690. 
gold  coin  or  currency  judgment,  690. 

if  the  property  has  been  delivered  to  the  plaintiff,  690. 
inadvertence,  relief,  473. 

in  special  proceedings,  same  meaning  as  in  civil  actions,  1064. 
interest  included  in,   1035. 
interest  on,  682,  1552. 
Interlocutory 

appeal   lies  from,  963. 

decision  deemed  excepted  to,  647. 
joint     debtor     not    served,    proceedings     to     ubiaiii     juiisrment 

against,  989. 
judgment-book.     Sec  tit.  JiidKiiionl-Ilook. 
judgment-roll.      See    tit.    Jii4l)?iiit-'nt-Itoll. 
judicial   record,  definition   of,  1904. 
JurlHdiction 

burden  of  proving  where  judgment  pleaded,  4."i6. 

necessary  in,  1917. 

sufficient  to  sustain,   1917. 

want  of,   impeachment  of  ju<lgm<-iit   for,    1916. 
JuNticeM'  courts,  in 

appeals  from,  974. 

compromise,  on   offer  to,   895. 

confession   on,   889. 

costs,   896. 

demurrer  on,   891. 

dismissal  on,  890. 

docketing,  898-900. 
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justices'   courts    in    (continued). 

excess,  remitting,  894. 

in  another  state,   how  proved,   1921. 

certificate   of   transcript   of,   contents,    1922. 

verdict  on,  891. 
lien  of 

continues  liow  long  in  another  county,  674. 

duration  of,  671. 

enforcing,   1708. 

estate  of  decedent,  wlien  not,   1506. 

in  another  county,   when   transcript   filed   there,   674. 

mechanics'   1194. 

none,   when   death  after  verdict,   1506. 

on  real  property  in  another  county,   674. 

stay  on  appeal,  effect  on,  671. 

when  begins,   and  when   expires,   671. 

where  transcript  filed  in  county,  674. 
limitation  of  action  on,  336. 
manner  of  enforcing,   684. 
married  woman,  against,  370,  371. 
may   be   against   one   party   and   action   proceed   as   to    others, 

579. 
may  be  for  or  against  one  of  the  parties,   578. 
may    determine    rights    of    parties    on    each    side    as    between 

themselves,    578. 
mechanics'   lien,    1194. 
merits,  to   be  on,  exception,   582.. 
modifying,  by  supreme  court,   53. 
money 

for  specified  kind  of,  667. 

had  and  received,  667. 
neglect,  excusable,   relief,   478. 
new  trial,  order  for,  vacates,  660. 
nonsuit.     See  tit.  Nonsuit. 

as  to,   581-583. 

grounds   for,    581. 

inay  be  entered,  when,  581. 
not  a   lien    where   party   dies   after   verdict   and    before   entry, 

669. 
not  a  lien  on  real  property  of  estate,  when,   1506. 
notice 

of  intention  to  move  for  vacation  of,  when  to  be  given  and 
what  to  contain,  663a. 

of  motion,  663i^. 
occupation  of  land  under,  when  adverse,  322. 

by  court  upon  its  own  motion,   581. 

of  action,  583. 

1776 


INDEX. 

[References  are  to  sections.] 

JUDGMENT    (continued). 

of  extra  sessions  of  superior  court,   67b. 

of  nonsuit,  581. 

officers,    judgment  against,   how   enforced,    710. 

on  merits,  what  is,  582. 

particular  proceeding,  see  particular  title. 

partien 

for  or  against  one  or  more  of  several,   578,  579. 

when   deemed  the  same,  1910. 
partition   in,   766. 
payable  in  Hpecific  kind  of  money 

alleged  in   complaint,  667. 

notice  of  execution  sale,   692. 

received  by  person   in   fldueiary   relation,   667. 

specified  in   obligation,   667. 
pending  action,  plaintiff's  right  ceasing,  740. 
pleading,    456. 

as  to  generally,  456. 

jurisdictional   facts,   1962. 
preMnmptlon 

tliat  judgment  correctly  determines  rights,  196.3. 

that    non-conclusive    judicial     record    correctly    determines 
rights,   1963. 
prisoner.     See  tit.  Prisoner. 

discharge  of,   1143-1154. 

judgment  remains  in   force   on   discharge,   1152. 
probate  court,  of,  what  to  contain,  1704. 
proceedings    after,    against    joint    debtor    not    summoneil     in 

original   action,   989-994. 
receiver  to  carry  into  effect,  564. 
recitals  in,   664. 

recording  in  another  county,  674. 
referee's  finding,  on,  644. 
relief 

cannot   exceed    that    demanded,    wliere    there    is    no    answer, 
580. 

from,   for  mistake,   inadvertence,   etc.,   473. 

from,  when   defendant  not  personally   served,    473. 

that  can   be  awarded  plaintiff,  580. 
remitting  to  superior  court,   on  causi>   t  r:i  nsi"iM-red   to  supi'iiiie 

court,   56. 
remittitur.     See  tit.  Kemittitur. 

as  to,  56,  958. 
rendered  In  case  appealed  to  superior  court,  force  of,  9>S0. 
replevin,  in,  alternative,  667. 
res  judicata.     See  tit.  Ret*  .\<lju<Iica(a. 
review  of.     See  tits.  Review;   Wrll   at  He*i«'»v. 
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JUDGMENT    (continued). 
reviving 

as  to  generally,  685. 

in  favor  of  purchaser  under  execution,  708. 

when  execution   purchaser  of  real   property   evicted,   708. 
roll.     See  tit.  Judgment-Roll. 
satisfaction   of.     See  tit.   Satisfaction  of  Judgment. 

acknowledgment  or  indorsement  of,   675. 
by  attorney,    283,    675. 

attorney's  authority  to  acknowledge,  283,  675. 

by  attorney,  283,  675. 

by  return  of  execution,   675. 

how  made,  675. 

of  record,  675a. 
set  off,  when,  438,  690. 
setting  aside,   in   equity,   473. 
settling  bill  of  exception  after 

as  to  generally,  650. 

parties,   for  or  against  soine,  578,    579. 
sister  state 

judgment  of,   how  enforced,   1913. 

judicial  record  of 
effect  of,  1913. 
how  proved,   1905. 
special 

proceeding,   in,  definition  of,  1064. 

verdict,  judgment  on   to  be  entered,  628. 
specific,  money,  etc.,  in,  667. 

statute  of  limitations.     See  tits.  Iiimitations;  Statute  of  Limi- 
tations. 
sureties'  liability  on,  against  sheriff,  1055. 
surprise,  relief  against,   473. 
time    for   entering 

as  to  generally,   664,  671. 

when  postponed,   664. 

when  trial  by  jury,   664. 

to  enter  judgment  on  verdict,  664. 
to  be  in  accordance  with  evidence  in  action  to  quiet  title,  751. 
transcript 

filed  in  any  county,  judgment  becomes  lien  there,  674. 

to  be  filed  in  county,   674. 
transferred   cases,   in,  proceedings   after,    400. 
trial,  deemed  excepted  to,  647. 

upon  conviction   in  proceedings  for  disbarment,  299. 
upon  failure  to  answer,   585. 
usurpation,  for,  of  ofldce,  808. 

vacated,    judgment    may    be    and    anotlier    judgment    entered, 
when,   663. 
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JUDGMENT    (continued). 

vacating.     See   tit.   Vavating  JudgnicntN. 

grounds   for,    663. 

in   what  cases  superior  court  may  vacate  its  judgment,  663. 
motion   for 
as  to,  66314. 
notice  of,  66314. 
when  to  be  made,  663*4. 
Motlee  of 

intention,  wiiat  to  state,  663^. 
motion   for,  time  to  file,   663%. 
of  special  verdict,  judgment  on,  663%. 
relief  from,   time   of  motion   for,   473. 
verdict,  judgment  on,  when   to  be  entered,   664. 
what  deemed  conclusive  in,   1911. 

when  counterclaim  established  exceeds  plaintiff's  demand,  666. 
when  defendant  entitled  to  affirmative  relief,  667. 
where  incorrect  or  erroneous   in   conclusions  of  law,   663. 
where  not  consistent  with  special  verdict,   663%. 
Jl'DGiMElVT-BOOK 

clerk  to  keep,  668. 
JUDGi»IENT-ROLL.     See  tit.  Judgment. 
a  part  of  record  on  appeal,  661. 
appellant  must  furnish,  950. 
corporation,  on  dissolution   of,  1229. 

foreign,  must  contain  statement  of  cause  of  action,  1906. 
generally,   670,  958. 

in  application   for  voluntary   dissolution   of  corporation,    1229. 
in  cause  submitted  without  action,  1140. 
judgment  on  appeal  to  be  attached  to,  958. 
part  of  record  on  appeal,  661. 
tvliat  constitutes 
as  to,   670. 

in  writ  of  review,  1077. 
on   certiorari,    1134. 
on  dissolution  of  corporation,  1229. 
wliat  papers  constitute,  670. 
.IIDGMIOXT  HY   COFESSIOIV.     See   tit.   JudKmciit. 
Jlil>G.MK.\T  IIY  DEFAULT.     See  tits.  Default;  .ludKm<-i>l. 
in  action  of  forcible  entry  and  detainer,  1168. 
In  justiccH'  courts 

against  defendant  on  demurrer,   wlien,   871. 
when  defendant  fails  to  appear,  871. 
JUDGMENT   CREDITOR 

substitution   of  surety  on  appeal   to   rights  of,   1059. 
JI'DGMENT   DEBTOR 

(.'oUcctions  of  nidiicy  from.     Sec  tit.  Execution  ol'  .liidKiiuMit   In 
Civil  Actions. 
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JUDGMENT    DEBTOR     (continued), 
disposition  of  money  by  court,  710. 
fee  for   filing   transcript,    710. 
procedure,  710. 
proceedings  against,  714-721. 
JUDICIAL  DAYS 

appointments   on   non-jtidicial   days,   135. 
days  on   which  courts,  etc.,  may  be  held,  133. 
non-judicial  days,  134. 
what  are,  and  what  are  not,  133-135. 
JUDICIAL  XOTICE 

court  to  declare  to  jury,   2102. 
is  taken  of  what  facts,  1875. 
of  customs.     See  tit.  Custom. 
one  of  branches  of  evidence,  1827. 
JUDICIAL  OFFICE 

vacancy  in  shall  not  affect  proceedings,   184. 
JUDICIAL   OFFICERS 

acknowledgment,   power  to  take,   179. 

contempt,    power    to    punish    for,    178. 
contempts,   power  to  punish  for,   178. 
depositions,   power  to   take,   2031. 
disqualification  of  judges,  170-172. 
enumeration  of  the  powers  of,  177. 
exempt  from  jury  duty,  200. 
in    general,    156-161. 

incidental  powers  and  duties  of,  176-179. 
judicial  officers,  in  general,  156-161. 
jurisdiction,  means  to  carry  into  effect,   187. 
partner  practicing  law,  not  to  have,   172. 
persons   specially   invested   with   powers    of   a   judicial    nature 

See  tits.   Court   Conimis.sioners;  Jurors, 
po-wers 

and  duties  of  judges  at  chambers,   166. 

enumeration  of,  177. 

of,  as  to  conduct  of  business,  177. 

of,   out  of  court,  176. 
settlement  of  bills  of  exception   by,   653. 
vacancy  in  office,  effect  of,  184. 
JUDICIAL  ORDERS 
effect   of,   1909. 
when  conclusive,  1909. 

where  parties  are  to   be   deemed   the  same,   1910. 
JUDICIAL  RECORD 
as  evidence,    1905-1907. 
authentication  of,  1906. 
copy  of  foreign,  when  evidence,   1907. 
definition   of,   1904. 

1780 


INDEX. 
[References  are  to  sections.] 

JUDICIAL   RECORD    (continued). 
foreign 

country,  how  authenticated,   1906. 

judgment,  effect  of,  1915. 

what   must    contain,    1906. 
how  authenticated  as  evidence,   1906. 
impeached  how,   1916. 

jurisdiction   in   court   required   to  sustain,   1917. 
justices'  judgment  in  another  state,  how  proved,    1921,  1922. 
manner  of  impeacliing,  1916. 
of  court  of  admiralty,   1914. 
of  foreign   country,   liow  authenticated,    1906. 
of  sister  state,   its  effect,   1913. 
JUDICIAL,  RE^ItlKDIBS.     See  tit.   Remedy. 
definition   of,   20. 
division  of,  21. 
JUDICIAL  SALE.     See  tit.  Exeeiitiftii. 
JURISDICTION.      See   tits.    Courts;   JiiMtieeN'   CoiirtN. 
acquired  at  wliat  stage  of  proceedings,  416. 
appearance  cures  want  of  service,  581. 
authority   of   court    where   no   procedure   provided,   1ST. 
change    of   name,    application    for,    jurisdiction    of    proceeding. 

1275. 
concurrent,    of    justices'    and    superior    courts,    in    what    eases. 

113. 
confession    of   judgment,    1132. 
court 

first  ohtaining  in   guardianship  proceedings   cxclinlcs   juris- 
diction  of  other  courts,    1796. 

of   Impeachment,   of,   37. 
demurrer  for  want  of,  430. 
esclieated  estates,  1269. 
impeachment,  court  of,  37. 

in  foreclosure  proceedings.     See  tit.  Foreelo.snri-  of  MortuHK*'. 
includes  all  means  necessary  to  carry   into  effect,   187. 
insolvency,   76. 

judge  having  none,  order  of  arrest  void,  481. 
judgment,  when  amount  in   excess  of,   remitting  excess,  894. 
justices'  courts,   94,   106,   112-115. 
means  to  carry  into  effect,  187. 
name,  change  of,  1275. 

of  defendants'  sureties,  on  bond  in  claim  and  delivery,   519. 
of  superior  court,  In  dealings  with  trustees,  1702. 
of  supreme  court,  of  two  kinds,  50. 
orders  and  decrees  of  probate  court,  jurisdictional   facts  need 

not  be  recited   in,    1704. 
over  trustees  not  lost   by   final   distril'ution,    1699. 
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JURISDICTION     (continued). 

pleading  judg-ment,  jurisdictional  facts,   456. 
presumption 

in   favor   of,   1963. 

that  court  or  judge  acts  within,  1963. 
sufficiency  of,  to  sustain  judgment,  1917. 
superior  courts  of.     See  tit.  Superior  Court. 

as  to  generally,  76,  77. 
supreme  court,  of.      See   tit.   .Supreme   Court. 

as   to   generally,   51-53. 
territorial 

extent  of  justices'  court,   94. 
of  justices  in  townships,  106. 
transfer  of  cause,  399. 

waived,  not,   by  not  raising  objection,  434. 
want  of,  impeachment  of  judgment  for,   1916. 
what  constitutes,   1917. 
JURISDICTIOIVAL  AMOUNT.     See  tits.  Aetion.s;  Juri.sdietiou. 
JUROR.      See  tit.  Jury. 

admonition  to,  on  separation,  611. 
afSdavit  of 

claim  to  exemption   from  jury  duty,   202. 
of  misconduct   of  jury,   657. 
attendance  of 

compelling  by  attachment,   238. 
how  enforced,    238. 
ballot  box,  to  be  shaken,  etc.,  215,  219. 
challenges.      See  tit.   Challenges  to  Jurors. 

are  either  for  cause  or  peremptory,   601,   885. 
either  party  may  make,    601. 
for  cause 

grounds  for,  601,  885. 
how  tried,  603,   885. 
in  justices'  court,  885. 
is  peremptory  or  for  cause,  601. 
parties  to  join  in,  when,  601. 
peremptory 

how  taken,  601. 
number   of,    601. 

in   justices'   court,   885. 
to  in  justices'  court,  885. 
clerk,  to  draw,  when,  215,  219. 
clerk's  certificate 

and  list  of,  to  be  delivered  to  sheriff,    219. 
of  drawing,  219. 
competent  \ 

wlio  are,   198.  ■  ' 

who  are  not,  199. 
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JUROR    (continued). 
contempt 
by,   1209. 

conversing'  about  case,   1209. 

receiving-  communication   and   not  divulging-  it,   1209. 
deliberation 

of,  how  conducted,  613. 

of,  what  papers,  etc.,  may  be  taken  to  jury  room,  612. 
three  fourths  can  find  a  verdict,  613. 
deposit  of  names  in  grand  and  trial  jury  box,  209. 
different  kinds  of  jurors,  191. 
dra^ving 

and  summoning  forthwith,  how  and  when  done,  226. 
by  clerk 

how   conducted,    219,    600. 
preservation   of  ballots   drawn,    219,   220. 
rejection  of  names,  219. 
clerk  to   draw,   when,   219. 
clerk's  certificate  of,  219. 
for  courts  of  record,   214-226. 
from    box,   600. 
jurorM  for  conrtn  of  record 

complete  copy  of  list  of  names  to  be  made  by  clerk  when 

drawing  completed,  219. 
how  conducted,   219. 

order  of  judge  for  drawing  of  jury,  214. 
preservation  of  ballots  drawn,  220. 
sheriff  to  be  notified,   215. 
to  be  made  from  boxes,  211. 
unnie» 

of  jurors  not  drawn  to  be  replaced  in  box,  220. 
to  be  drawn  from  box,  211. 

superior  judge  may  direct  jury  to  be  drawn,   241. 
elisor 

compensation    for   summoning   jurors,    228. 
summoning  jurors   by,    226,    227. 
excuses  from  serving,  grounds  for,  201. 
excusing,  201. 

exempt  from  jury  duty,  who  are,   200. 
exempttonfi 
affidavit,  202. 
how  claimed,   202. 
failure  to  attend,  attachment  and  fine,  238. 
how  summoned,  231. 
inquest,  of,   how  summoned,  23,"i. 
jiiHticcM'  or  police  coiirtH,  for 
how  summoned,  230,  231. 
return   of  officer,   232. 
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JUROR    (continued), 
kinds  of,   191. 
list  of 

by  whom  and  wlien   made,   204. 

olerk 

dispose  of  liow,   209. 
duty  as  to,  209. 

liow  made  and  kept,  205,   206. 

number  of  names,   206. 

to  be  placed  with  county  clerk,  208. 
names   of  jurors  not  drawn   to   be  placed   on   list  for  succeed- 
ing-  year,   211. 
oath   of,  604. 
obedience 

enforcing,   238. 

to  subpoena,  enforced  by  attachment,   238. 
ortler 

for,  clerk   to   draw,   when,    215. 

of  judge  for  drawing  of,    214. 
police  courts,  in,   230. 

polling,  proceedings  on  disagreement  on,  618. 
presumption  that  all  matters  within  issues  passed  on  by,  1963. 
qualifications 

and  exemptions,  198-204. 

necessary,   198,   199. 
questions  of  fact  to  be  tried  by,  2101. 
referee,  disqualified  to  act  as,  641. 
regular,    service   for   one   year,    210. 
selecting  and  returning  jurors  for  courts  of  record,   204-211. 

duty  of  clerk  in  relation  to,  209. 

how  selection  shall  be  made,  205. 

in  proportion   to  population,   206. 

jurors  to  be  drawn  froin  boxes,  211. 

jury  boxes,   211. 

jury-list,  by  whom  to  be  made,   204. 

list 

to  be  placed  with  clerk,   208. 

to  contain  how  many  names,   206. 

who  may  be  selected,   205. 

who  may  make,  204. 
separation  of,  611,  613. 
slieritf  to  suniniou 

how,   225. 

return   of  list,   225. 
sickness  of,   proceedings  in  case  of,  615. 
suniiuouiug;  jurors   for  court-s  of  record 

as  to  generally,  230-232. 
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JUROR 

siiiiiniouiiig:  jurors  for  courtM  of  recoril    (continued). 

compensation   of  elisor,   22.S. 

drawing  and   summoning  jurors  to  attend   foi-tliwith.    226. 

how  to  be  summoned,  231. 

in  justices'  and  police  courts,  230. 

inquest,   how   made,   235. 

officer's    return,    232. 

sheriff   to   summon   jurors,  how,    225. 

summoning  jurors   to    complete   a   panel,    227. 
superior  judge,  may  direct  jury   be  drawn,   241. 
to   serve   one   year,    210. 
verdict  of.     See  tit.  Verdict. 
when   drawn   and  summoned   forthwitli,   226. 
who  competent  to  act  as  jurors,    198. 
who    exempt    from    jury    duty,    200. 
who  may  be  excused  from  serving  as  juror,  201. 
who  not  competent  to  act  as  juror,   199. 
witnesses,  may  be,    1883. 
JURV.     See  tits.  Juror;  Trial  by  Jury;  VeriUo*  of  .lurv. 
adjournment   of   court   while   jury   out,   617. 
admonition   to   on    separation,    611. 
agreement   of,    618. 

boxes,  jury,  clerk   to  put  names  in,   209. 
charge  to,  608,  609,  2102. 

further,   614. 
changing  place  of  trial,   for  impartial,   397. 
communication   with,   613. 
court  open  any  day  to  discharge,  134. 
definition    of,    190. 
<1eIil>orati«»n   of 

as  to  generally,  612,  613. 

how  conducted,   613. 

three  fourths  can   find  a  verdict,  613. 

what  papers,  etc.,  may  and  may  not  taVci^  with   them,   till*. 
dlNcIinrgrc  of 

before   verdict,   retrial    of   cause,   614. 

on    holidays,    134. 
docket  of  justice   of  peace  must  contain   d-'m.-ind   for,   911. 
drawing,  209. 

duties  of,  effect  of  evidence,   2061. 
eminent  domain,  to  assess  damages  In,  1248. 
exemption   from  jury  duty,   200. 
facts,  to  decide,   2102. 
fees.      See   tit.  Justices'  Court. 

deposit  of.     See  tit.  Trial   by  Jury. 
finding  of,  special,  625. 
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JURY    (continued). 

forcible   entry  and   detainer,    in,    1171. 

formation   of,   600. 

grand 

box,  nanies  to  be  drawn  from,  211. 

definition    of,    192. 

how   often   impaneled,   241-243. 

number    of,   nineteen,    etc.,    242. 

penal  code  regulates  impaneling',   243. 
holiday,    verdict    may    be    received    and    jury    discharged,    and 

instructions  given  on,   617. 
liow   waived   in  justices'   court,    883. 
impaueling 

as  to  generally,   241-259. 

grand  juries.     See  tit.   Grand  Juries. 

in    courts   not   of   record,    250,   251. 

in  criminal  cases,  to  be  as  prescribed  by  Penal   Code,  251. 

in  justices'  and  police  courts,  manner  of,   250,   251. 

in   will  contest,   1313. 

juries  of  inquest.     See  tit.  Juries  of  Inquest. 
as   to   generally,    254. 

trial 

juries.     See  tit.  Trial  Juries. 
jurors   in   courts   of   record,   246,   247. 
jury,   manner   of,    246,    247. 
inquest,   of 

definition    of,    195. 

how   impaneled,   254. 

how    summoned,    235. 
instructions   to    by   court   as   to   evidence.      See    tit.   Instruction 
to  Jury. 

as  to  generally,  2061. 

may  be  taken  down  in  sliorthand,   2  74a. 
irregularities   in  proceeding  of,   new   trial   for,   651. 
issues  to  be  tried  by,   592. 
judges  of  effect  of  evidence,   2061. 
justices'   courts,   in,   230. 
keeping  together,   613. 
kinds   of,   191. 
mandamus,    in,    109(i. 
inay   come    into   court   for   further    instructions,    614. 

proceedings   in   case  a   juror   becomes   sick,   615. 
may    take   with   them   certain   papers,    612. 
misconduct    of 

affidavit  of  juror  as   to,    657. 

new  trial  for,   657. 
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JURY    (continued). 

must  find  amount  of  rcvovcry 

where  action   for  recovery   of  money   or  on   a  counterclaim, 

626. 
where    action    Is    for    recovery    of    specific    personal     pi-op- 
erty,   627. 
number  of 

grand    jury,    192. 
trial   jury,   194. 
oath,    604. 

of    inquest.      See    "iMqueNt    of,"'    this    title, 
ordinance,  action   for  violation   of,   trial    by   jury.    174  1. 
panel,   summoning'  jurors   to  complete,    227. 
papers,  what  may  take  when  retiring,  612. 
police   court,    when    defendant   entitled    to,    in,   9.32. 
polling    the,    618. 
postponement  of  trial    in   justices'  court    when   jury  demanded, 

874. 
presumption   that  all  matters  within    issues  were  passed   ui)i>ii 

by,    1963. 
probate   contest,   in,   1314. 

proceedings  in  case  a  juror  becomes  sick,   615. 
question   of  fact,   when  to   be  decided  by,   2101. 
quieting  title,  jury   trial   in   action   for,   738. 
recovery,  must  find  amount  of,  when,   626,   627. 
separation  of  jurors,  611. 
sick  juror,  proceedings  in  case  of,  615. 
to    be    instructed   as   to    certain    points    of   evidiMici'.      See    tils. 

E}vi(I('Uoe;    IUN<rn<-Hoii. 
trial 

bf)x,    209. 
by 

of  issues  in   probate  court,   1717. 
of  special   issues  not   made   by   pleadings,    309. 
on  petition   for  revocation   of  probate,   1330. 
when  and  how  waived,  631. 
court   not  of   record,   calling   in,   250. 
court   of  record 
calling,    246. 
impaneling,  600. 
definition   of,   193. 
number,   twelve,    194. 
verdict.     See  tit.  Verdict  of  Jury. 
as   to    generally,    624-682. 
how  declared,  618. 
informal,   proceedings   on,    619. 
prevented,   retrial   of   cause,   616. 
sealed,  rendered   during  adjournnunl,   617. 
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JURY 

verdict    (continued). 

three  fourths  can  find,  613,   618. 
view  of  premises   by,    610. 
v»'aiver  of 

as  to  generally,   592. 
how  made,   631. 
in  justices'  court,  883. 
will  contest,  jury  trial   in,   1312. 
JURY   BOXES 

duty  of  clerk  to  keep,  209. 
JURY  FEES.  See  tit.  Jury. 
JURY  TRIAL.     See  tit.  Jury;  Trial  by  Jury, 

cliallenge  to  jury.      See   tit.   Clialleiiges  to  Jury. 
grounds    of,    602. 
how  tried,  607. 
jury   to    be   sworn,   604. 
JURIES  IN  COURTS  NOT  OF  RECORD.     See  tit.  Jury. 
manner  of  impaneling-,  251. 
proceedings   in   forming,    250. 
JURIES   OF  INQ,UEST 
definition   of,   195. 
how    summoned,    235. 
manner  of  impaneling,    254. 
JUSTICE  OF  THE  PEACE.     See  tit.  Justices'  Courts. 
absence    of,   procedure    on,    922. 
acknowledgment,    affidavit,    or    deposition    may    be    taken    liy, 

179. 
affidavit,   may   be   taken   by,    179,    2012. 
attachinent,  may  issue.     See  tit.  Jsi-stices'  Court.s. 
attorney,   must   be   when,    103. 
bias,  etc.,  of,  change  for,  procedure  on,  170. 
blanks  to  be   filled  in  all  papers  issued  by,  except  subpoenas, 

920. 
cannot  practice  as  an  attorney   before  another  justice,   103. 
change  of,  for  bias,  etc.,  procedure  on,   170. 
citizen,  must  be,  159. 
clerk   of.      See   tit.   Justices'   Cleric. 

as    to,    86. 
constable   of,   may   not  act  as  attorney,   842. 
tleiiositions 

may    take,    179. 

on   order  issuing  from  court  of,  how   taken,  2024. 
disability  or  absence  of 

attendance   by  another  justice,   922. 
adjournment   by,    922. 
entry   of  proceedings,    922. 
powers   of,   922. 
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JUSTICE  OF  THE  PEACE   (continued). 
disqualification   of 

to  practice  law,  93,   103,   171. 
waiver  of  what  matters  amount  to,   170. 
disqualified,   transfer  of  cause  to  another,   39S. 
docket  of.     See  tit.  Docket  of  JuHtieeN'  Court. 
election    of,    107,    111. 
eligibility,    103. 
expiration  of  ofRce,  papers  and  dockets  must  be  delivered  to 

successor,   1914. 
fees,  collection  by,  reporting  and  turning  into  treasury,  103. 
holding  court  for  another  justice,   105,   112,  922. 

powers  of,    922. 
la   cities   and   coiinticM 

absence     or     disability,     reassignment      and       ti-ansff-r      of 

action,    90. 
clerk  of,  not  to  act  as  attorney,   96. 
disqualification  to  act  as  attorney,  96. 
election    of,    85. 

fees,  payment  of  into  treasury,  91. 
minutes 

of  proceedings  to  be  kept,  93. 
to   be  certified,   returned  and   filed,   93. 
number  of 
as    to,    85. 
sessions  of,  85. 
office  rooms,  how  provided,  88. 
offices 

and    office    hours,    88. 
expenses   of,   how  met,   88. 
pleadings  and  papers  to  be  certitiod,   rotunuMl  .and    illi'd.  ;>:{. 
prcNidiug 

ai)pointment   and   removal    of,    85. 
assignment  of  cases  by,   90. 
disability   or  absence    of,    substitute,    85. 
justice  of,  salary,  97. 
rooms,  attendants,  and  supplies  to  be  furnished,   88. 
salary   of,   97. 
slieritf 

and  deputies,  ex   officio  officers  of,  87. 
may   be  directed   to  furnish    rooms,  etc.,  88. 
MuccesNorH 

of  others,  what  justices  are,  98. 
powers   and  jurisdiction   of,    98. 
supervisors   to   furnisli    suitable    rooms,    SS. 
In  to^vnsiiipH 

at  least  one  for  each  township,  103. 
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JUSTICE   OF   THE   PEACE 
in  totrnsklps    (continued). 

cliang-e    in    boundaries    of    township    or    county,    succession 

of  justices,   105. 
disqualification   to  practice   law,   103. 
election    of,    103. 
eligibility,    103. 

fees,  collection,  report,  and  payment  into  treasury,  103. 
bolding  court   for  another 
as    to,    105,    922. 
effect  of  proceedings,    105. 
entries   in   docket,   105. 
powers   of,    104. 
what  justice   may,   105. 
salary  of 
as    to,    97. 
how  paid,    97. 

to  be  sole  compensation,   97. 
successor,      on     change     of     boundaries     of,      township     or 

county,    107. 
successors   of   others,    wliat   justices   are,    107. 
what  justice  may  hold   court  for  another,   105. 
where    held,    104. 
ineligible  to  other  than  judicial   office,  161. 
judge   to   designate   successor  of,    when,   918. 
jurisdiction  of,   103. 

moneys  collected,  must  receive  and  pay   same  to  parties,   921. 
non-resident,  jurisdiction    over,   832. 
not  to  have  law  partner,  103,  172. 
not  to  practice  before  justices'   court,    171. 
number   of,    85,   103. 
office,  to  be  provided  with  a,   103. 

proceedings   where   office  of  becomes  vacant   before   successor 
is  appointed,  915. 
powers  and  duties,  generally,   103. 
qualifications   of,   159. 
residence   of,    159. 
salary  of,  how  paid,   97,   103. 
sole   compensation    of,   103. 
sickness  of,  proceedings  on,   922. 
Miicces.sion  of  justices 

on  change  of  boundaries  of  township  or  county,  107. 
transfer  of  records,   etc.,   98. 
successor 

has  autliority  of  predecessor,   916. 
of  others,   what  justices  are,    98,    107,    917. 
when   superior   court   shall   designate,   918. 
who  shall  be  deemed,  917. 
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.JUSTICE  OF  THE  PEACE    (continued), 
term    of    office    of,    110. 
transfer  of 

action   to  another  court,  manner  of,   398,   39D. 

books,  papers,  etc.,  to,  55,  79. 
vacancy 

how    filled.    111. 

papers  and  dockets  to  be  deposited  where,   914. 

proceedings  before  successor  appointed,  915. 
JUSTICES'   CLERK.S 

annual   .''alary   of,   in   towns  of  third  class,   103'/^. 
appointment,    86. 

in   towns  of  third  class,   103 14. 
attorney  disqualified  to  act  as,  96. 
bond  of 

additional,    86. 

and   oath    of,    86. 

in  towns  of  third  class,   103',^. 
deputies 

appointment   of,   87. 

authority  of,  87. 

liability  of,  87. 
disqualification 

of  attorney   to   act   as,    06. 

to  act  as   attorney,   96. 
docket,  duty  of  to  keep,  93. 
duties   of,   in   towns   of   third   class,   103*4. 
duty   to   keep 

docket,  93. 

record    of   proceedings    of   court,    89. 
fees  paid  in  actions,  duties  as  to,  91. 
minutes  of  proceedings,   filing,   93. 
oath  and  bond  of,  86. 
office  hours  of,   88. 

record  of  proceedings  of  <M)urt.  sliall   keep,   S9. 
salary 

as  to,  97. 

of   deputy,    97. 
subpoenas  issued  by,  86. 
term   of  office,   86. 
jrSTIC'ES'   COlJtT.      S«e   til.  .IiimHvc   of   « li«'    IN-iu-c. 
action  in 

lio^v   coiiiiiicuct'd 

assignment  of  cause   by   presiding  justice,   89. 
by    filing   complaint,    8S7. 
docketing,   898,  899. 
entry  of,   891. 
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JUSTICES'   COURT 

action  in,  lioiv  commenced    (continued), 
form  of,  893. 
lien,    900. 
nonsuit    of,    890. 

reassignment   and   transfer   of   actions,    90. 
recording-,   897-900. 
remitting  excess,   894. 
trial   after,    892. 
to  be  commenced  in  what   to^vn.sliip 

for    the     recovery     of    personal     property,     or    the    value 

thereof,    832. 
if  there  be  no  justices'  court  for  the  township  or  city,  832. 
in  cases  of  injury  to  the  person  or  property,  832. 
when  a  person  who  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place  is  residing  elsewhere,  832. 
Tvlien   defendant   is  non-resident   of 
county,    832. 
state,    832. 
when    the   parties    voluntarily    appear    and    plead    witliout 

summons,   832. 
where    two    or    more    persons    are    jointly    and    severally 
bound,  832. 
adjournment 

amendment  for,  874. 
consent  by,   875. 
jury  for,   875. 
testimony    for,    876. 
trial    of,    876. 
undertaking    on,    876. 
allegations 

amending,    859. 
answer,    855. 
counterclaim,   856. 
form  of,   851. 
always  open,  103,  104. 
amendments 

adjournment  for,  874. 
costs    on,   859. 
generally,   859. 
answer 

ainended   pleading,    to,   860. 
demurrer  to,   857. 
form   of,   851,   852. 
oral,   may   be,    851. 
waiver  of  summons,   841. 
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JUSTICES'   COURT   (continued). 
appeal 

certificate,   transcripts  and   otlier  papers,   92. 

docket   to   contain   wliat,   911. 

facts,  on,  no  statement  necessary,   976. 

liow  taken,   92. 

in    superior  court,  execution,    899. 

judgment,   from,   974. 

notice,   filing  of,  92. 

papers   to    be   filed,   92. 

statement 

on  question  of  law  alone,  975. 

settlement  of,   975. 

who    to    settle,    92. 
stay   of  proceedings,    979. 
superior  court 

from  matter  taken   to,  time  for,   939. 

proceedings   brought  into,  appeal   from,   9(i.3. 
sureties  on,  justification  of,  92. 

transcript  in  cases  certified  to  superior  court,  92,  SoS. 
trial   in   superior  court,  980. 
to   suprenae   court,   964. 
undertaking  on,  978. 
appearance 

attorney,  by,  842. 
default  of,   871,    884. 

trial  may  proceed  on,  884. 
fixing  time  for  trial,  850. 
Kiiardian 

ad  litem,  appointment  of.     See  tit.  Gnardinn  a<l  I.Hrin. 
for  defendant,   843. 
for   plaintiff,    843. 

may  appear  for   infant   or   lunatic,    Slo. 
Jiour  for,   850. 

infant  may  appear  by  guardian,  813. 
insane  person   may  appear  by   guardian,   843. 
of   defendant,    time    for,    845. 
part  let 

entitled    to    one    hour    for,    S50. 
may   be   in   person    or   by   attorney,   842. 
person,  in,   842. 

voluntary,   place    of    trial,    832. 
waiven 

objection    to    jurisdiction,    n3l'. 

summons,    841. 
arrest 

entry  of  judgment  wlierc  defendant   subject   to,  M)3. 
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JUSTICES'   COURT 
arre.st    (continued). 
of   defendant 

affidavit   for,    862. 

bail,    how    given,    876. 

for  embezzlement,   861. 

for    fraud,    861. 

generally,   861,   862. 

grounds    for,    861. 

in   action   for   fine   or   penalty,    861. 

notice  to  plaintiff  of  arrest,   864. 

officer  must   notify  plaintiff,   864. 

order  for,  861. 

undertaking  to  procure,   862. 
when  may  be  ordered,  861. 
where  about  to  depart  from  state,  861. 
arrested  defendant 
custody   of,   863. 

must  be  taken  before  justice  at  once,  863. 
as  to,  generally,   85-119,   832-926. 
attachment 
affidavit 
for,  538. 

what  to  contain,   867. 
direction  of  writ  to  sheriff,   868. 
form    of,    868. 
generally,  866-869. 
issuance   of,    866. 
order   for,    866. 
substance   of   writ  of,   868. 
to   be   issued   on   affidavit,    866. 
undertaking: 
on,   867. 

to   release  or  prevent,   868. 
attorney 

appearance   by,    842. 
In,   fvlio   may  act    as 

letter  of  attorney  to  act  as  counsel   in  justices'  court,   96. 
license  not  necessary  to  practice  as,   281. 
who   may   act   as,    842. 
who  may   not  act  as,   96. 
bill   of   particulars,    454. 

blank,  must  not  he  left  in  process,  except  subpoenas,  920. 
challenges.     See  tit.  Cliallengres  to  Jurors. 

as   to,    885. 
cities  and  counties,    in,   86. 
claim  and  delivery,   in,   870. 
clerk   of.      See  tit.   Justices   Clerk. 
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lUSTICES'    COURT    (continued). 
Code  of  Civil   Procedure,  prov'isions  of  applicable   to,  925. 
commencement  of  action  by  filing  complaint,   839. 
complaint  in 

action    commenced   by   filing,   839. 

demurrer  to,  854. 

form   of,    851,   852. 

indorsement  by  court  of  date,   etc.,  840. 

where  to  be   filed,   832. 

^vritlng 

annexing'  copy  of,  887. 
to    be    in,    853. 
O4tni|>ronilse 

effect    of 

accepting  offer  of,  895. 
refusing   offer   of,    895. 

offer  of,  effect,   895. 
confession   of  judgment,   entry   of,   889,    1135. 
con«itabIe 

attorney   not   to  act  as,   842. 

serving    summons,    848. 
contempt.      See   tit.   Contempt   of   Court. 

conviction  must  be  entered  on   docket,   91(1. 

definition    of,   906. 

disorderly    conduct,    90G. 

docketing,  conviction  of,  910. 

fine  or  imprisonment  for,  909. 

generally,   906-910,   1209-1222. 

in  presenee  of  jiiMtifc 
proceedings   for,    907. 
punished   summarily,    907. 

in   what  cases  justice  may  punish  for,   907. 

not  in  presence  of  justice,  proceedings  for,  908. 

punishment  for,   909. 

rescuing  person   or  property,   906. 

what   acts   are,   906. 

witness,   disobedience   by,    906. 
eouliiiiianoe 

admission  of  evidence,  effect  of,  876. 

attidavit  and  showing  necessary  foi-,  876. 

deposition   of   witness  present,   876. 

for    more    than    ten    days,    not    granted    t^xcept    upon    under 
taking,  877. 

grounds  for,  876. 

length  of  where  granted  on   court's  own   nmtion.   S76. 

motion    for,    876. 

showing  and  affidavit  necessary  to  secure,   876. 

where  defendant   under  arrest,  876. 
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JUSTICES'    COURT    (continued). 
costs 

deposit  for,  instead  of  undertaking,  926. 

in  case  of  compromise   offered  before  trial,   895. 

included  in  judgment,   when,   896. 

prevailing  party  entitled  to,  924. 

security    for    may   be    required,    923. 

taxation  of,  896. 
counterclaim 

answer   may    contain,    855. 

as  to,  generally,  855. 

omission  to  set  up  waives  right  to,  856. 

pleading  written   instrument,   886. 
default,  judgment  by,  872. 
demurrer 

answer   to,    857. 

complaint    to,    854. 

proceedings  on,   858. 
deposit  of  money  in  lieu  of  undertaking,  926. 
deposition  of  witness,  on  postponement  of  trial,   876. 
dismissal  of  action,  890. 
docket  of.     See  tit.  Docket  of  .Justices'  Court. 

a  public   record,   93,   914. 

as  to,   911-918. 

clerk  to  keep  and  what  to  contain,  93. 

contents,   911. 

deposited    where,     on    vacancy    and    before     successor    ap- 
pointed, 915. 

entries 

in,  force  and  effect  of,  193. 
prima  facie  evidence,   912. 
time   of  making,   912. 
docket 

execution  may  be  issued  on  of  predecessor,  916. 

how  kept,   93. 

index  to,   913. 

must  be  kept,  913. 
how  kept,    913. 

must  be  delivered  to  successor  or  county   clerk,   914. 

of  justice.     See  tits.  Docket;  Docket  of  Justice."*'  Court. 

of   predecessor,    execution    on,   916. 

to  contain   what,   911,   912,   913. 

vacancy  in  office,  how  disposed  of,  915,  917. 
either  party  failing  to  appear,  trial  may  proceed.  884. 

challenge  to  jurors,   885. 

if    copy    of    instrument    be    filed    signatures    will    be    deemed 
admitted,  when,  887. 

manner  of  pleading  written   instrument,  886. 
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JUSTICES'    COURT    (continued). 

execution.     See  tit.  Execution  of  Jiideiiient  in  C'i\il   Action. 

alias,    904. 

blanks   in,   render  void,   920. 

contents  of,   902. 

docket   must  contain   statements   relating  to,   911. 

docketing  judgment  in  superior  court,  execution,  899. 

duty   of  ofRcer   receiving,   904. 

entered  at  once,  upon  verdict,  891. 

form   of,   902. 

in  another   county,   904. 

issne 

may  within  Ave  years,   901. 

may    issue    within    five   years,    901. 

new  county,  successor  may  issue,  916. 

on  judgment  docketed  in   superior  court,   899. 

predecessor,  justice  may  issue  on   docket  of,   91C. 

proceedings    supplementary.      See    tit.    Supplementary    I'ro- 
ceedlngTH. 
as  to,  714-721,  905. 

renewal    of,    903. 

supplementary    proceedings.      See    tit.    Siipploinoiiiiir.v    I'ro- 
ceedlnss. 
as   to,   714-721,   905. 

time  to  issue,  901. 

to  be  issued  with   all   blanks  filled,   920. 

to   contain   statement  of   what,   902. 

to   whom  directed,    902. 
fees 

collection   and   report   of,   103. 

for  issuance  and  service  of  process,  91. 

inability   to   pay,   proceeding  on,    91. 

security  for,  923. 
garnishment,    869. 

general  provision  relating  to,  919-926. 
generally,   832-926. 

genuineness   of   instrument   sued   on,  admitted,   when,    SS7. 
guardian,  843. 

lield   in    town    where   elected,    103-109. 
how  judgment   confessed    in    without  action,    1135. 
in    case    of   disability    of   justice,    anotlier   justice    may    attend 

In   his  behalf,  922. 
in    cities    and    counties,    85. 
in   towns  of  third  class,   103%. 
inspection,  order  for,  886. 
issues  of  law  and  fact,   878. 

joint   obligation,  action   on,  service   outside   of   county.   ,S4s. 
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JUSTICES'    COURT    (continued). 
judgment 
abstract , of 

as   to,    897. 

filing-   and   docketing    in    superior   court,    898. 

form  of,  897. 

must  be  recorded  to  create  lien  on  lands,  900. 
by   default 

ainount  of,   871. 

proceedings  on,   871. 

relief  from 

affidavit  for,  859. 

for  mistake,  surprise,  neglect,   etc.,   859. 

time   to   apply   for,    859. 

when   defendant   fails    to   answer  amended    complaint,    872. 

>viien   demurrer 

to  answer   is   sustained,   872. 
to   complaint   overruled,    872. 

when    rendered,     872. 
eonfe.s.sion  of 

as  to,   889,   1135. 

costs    on,    1135. 

may  be  entered   in  any   court,   889. 

statement   of  defendant   filing,    1135. 
costs,   to   include,   896. 
default,   by,   871. 
dismissal    of,   990. 
docket  must  contain,   911. 

docketing  in  superior  court,   effect  of,  899. 
entry  of,  where  defendant  subject  to  arrest,   893. 
how   proved   in    another   state,    1921. 
lien   of 

lasts  how  long,  900. 

on   land,  none  unless  abstract   recorded,   when,   900. 
must  be  entered  at  close   of  trial,  892. 
of  dismissal 

when  action  commenced   in   wrong  jurisdiction,   890. 
without  prejudice,  entered  in  what  cases,  890. 
other  than  by  default 

after  trial   by  court,    892. 

by   confession,   889. 

costs  must  be  included  in  judgment,  896. 

excess    of    judgment    over    jurisdiction    may    be    remitted. 
894. 

if  the  sum  found  due   exceeds  jurisdiction,  excess  may  be 
remitted,   894. 

judgment 
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JUSTICES'   COURT 

.liidgrnient,  abstract   of.   other   than    l>5'   default    fcontinued). 
abstract   of,   897. 

may  be  filed  and  docketed  in   county  clerks'  office.  S98. 
after  lapse  of 

costs  must  be   included   in,    896. 
effect   of   docketing,   899. 
not    a    lien    unless    abstract     is    recorded    in    recorder's 

office,  898. 
when   defendant   is  subject   to   arrest,   893. 
i)f  dismissal  entered  witlujut  prejudice,  when,  890. 
offer  of  compromise  before   trial,  effect  of,    895. 
upon  verdict,   891. 
remitting  amount  in   excess   of   jurisdiction,   894. 
upon  verdict,  to  be  entered  at  once,  891. 
verdict  upon,  entered  at  once,   891. 
juriH<lieti«»ii 

as  to,   94,   103,    106,   11 2-1  1.5. 
action 

for   collection   of   license,    103. 
ill  wronf?  jurisdiction,   ol>jection    to 
appeal.    890. 
waiver,    890. 
certifying  case  to  superior  court,    91'. 
civil 

as   to,    112-115. 
includes    what   cases,    112. 
concurrent  with  that  of  superior   court,  wlien,   lin. 

in  cases  of  forcible  entry,   1163. 
criminal,   115. 

does  not  extend    to   ships,   seMiiicn's    wages,   etc.,    115. 
forcible  entry  and  detainiM-,  in,  S3S,    1163. 
has  over  what  offenses,   115. 
in   cities,   103. 

maiuhimus,    cannot    issue   writ    of.    lOS."). 
misdemeanors,    over,    11'). 
not  to  treiicli   upon    tlie  juri.^^iliitinn    of   the  (.'ourts  of   reeord. 

114. 
offenses,  has  over,   when,   115. 
ordinances,   of  violations   of,    when.    103. 
remitting   excess   gives,    S94. 
restricted,  114. 
territorial  extent  of,   94,   106. 
transfer   of   cause   to    superior    court,    jiii-isdietion    of    hitter. 

838. 
violation   of   ordinance.   o\er,    103. 
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jurisdiction    (continued). 

want  of,  transfer  to  superior  court,  when,  838. 
when  amount  found  due  exceeds,  remitting  excess,  894. 
wrong,   objection  to  action   commenced  in,   S90. 
jury 

as  to,  generally,  in,  230,   250. 

adjournment  on   demand  for,   876. 

challenges   to.      See  tit.   Cliallengcs  to  Jurors. 

as  to,   885. 
docket  must  contain  names   of  and  demand  for,   911. 
fact,    issue    of,    tried   by,    882. 
impaneling,  manner  of,  251. 

jurors,  challenge  to.     See  tit.  Challenges  to  Jurors. 
list  of  jurors   summoned   to  be  called,    250. 
manner  of  impaneling,   251. 
names  to  be 

drawn   from   box,   250. 

written  on  slips,  folded  and  placed  in  box,  250. 
proceedings  in  forming,   250. 
summoning  of,   return   of  officer,   231. 
■»Taived 

by   consent,    883. 
by  failure 

to   appear,    883. 
demand,   883. 
how,   883. 
justice 

may   issue    subpoenas   and   final   process   to   any   part   of   the 

county,    919. 
may  require  security  for  costs,  923. 

to  receive  all  moneys  collected  and  pay  same  to  parties,  1459. 
lien  judgment,   900. 
mandamus,    cannot    issue,    1085. 
manner  of  commencing;  actions  in 
alias    summons,    846. 
within  a  year,   847. 
appearance  of  defendant 

time   for,    845. 
defendant  may  waive  summons,   841. 
how  commenced,   839. 

parties  may  appear  either  by  person  or  attorney,  842. 
service   of  summons  outside  of  county,   848. 
summons 
alias,  846. 

by  whom  served  and  returned,   849. 
defendant   may   waive,    841. 
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.JUSTICES  COURT   (continued). 

manner   of  commencing^  action.**   in 
Hiimmouiii 

how  directed,  844. 

liow  issued,  844. 

may  issue  within  a  year,   840. 

service 

by   publication,    849. 
outside  of  county,   848. 
time  for  appearance  of  defendant,  845. 
what  to  contain,  844. 
when   guardian   necessary,   and   how  appointed,   S43. 
manner  of  pleading  written   instrument,  886. 
minutes    of    proceedings,    justice    shall    take    and    rii-tif^- 

clerk,  92. 
money  collected,  justice  to  receive,  921. 
nonsuit,    890. 
notice   uf   hearing 
form    of   notice,    850. 
necessity  for  notice,  850. 
offer  to  compromise,   895. 
open    always,    104. 

papers  to  be  kept  as  public  records,  913. 
place  of  holding,  104. 
place   of   trial 

as    to,    generally,    832-838. 
chang:ing 

affidavit   for,   833. 
l)ecause  of  interest  of  justice,  90. 
but  once,   can  be,  834. 
disqualification   of  justice,   for,   833. 
grounds    for,    833. 
notice   of   trial   on,    834. 
proceedings  after,   836. 
to  what  court  may  be  made,  835. 
transmitting   papers,   on,   836. 
claim  and  delivery  of,  whore  to   he  hrought.   S3'J. 
generally,   832. 

in  what  city  or  township,  832. 
may   be  changed   in   what  cases,   833. 
effect  of  an   order  of.   837. 
limitation   on   riglit  of  ciiangc,   wlien,  S34. 
proceedings  after,  836. 
to  what  court  transferred,  835. 
noii-iesident,  action  against,  wliere  to  be  commenced,  832. 
replevin,  action   in,   wiiere  to   be  commenced,   832. 
township  or  city  in  which  action  to  be  commenced,   S32. 
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place  of  trial    (contini\ed). 
transfer 

of  proceedings,  90. 
to   superior  court 

in   wliat  cases,   838. 
proceedinges  on,    836. 
pleading  written  instrument  in,  manner  of,  886. 
pleadings  in,  as  to  generally,  851-860. 
action 

how  entitled,   89. 
in,  form  of,  89. 
amendment   of 

adjournnaent  on,  8  59. 

adverse  party  may  -answer  or  demur,  8G0. 
answer  to,  time  to    iile,   860. 
as  to,   859. 
costs  on,  859. 
on  demurrer,  858. 
answer 
as  to,  855. 
contents   of,   855. 

demurrer  to  by  plaintiff,  when,  857. 
in  general.     See  tit.  Answer. 
may  contain   what„    855. 
or  demurrer  to  amended  pleading,  860. 
when  demurrer  o\'erruled,  858. 
complaint  in.     See  t.it.   Complaint. 
action  commenced  l)y  filing,  839. 
as  to,  852. 

date  of  filing,   to  be    indorsed  on,   840. 
definition   of,   853. 
filing,  commencing^  action  by,  839. 
may  be  copy  of  instrument,  853. 
compromise,   costs   on,    895. 

counterclaim,  failure   of  defendant  to  set  up,  effect,   856. 
demurrer 
as  to,   854. 

amending  pleadings  after,  859. 
in  general.     See  tit.  Demurrer. 
judgment  by  defa.ult  after,  872. 
to  answer 
as  to,  854. 
grounds   of,   858. 
proceedings  on,   SSS". 
time  for,  857. 
proceedings  on,  858. 
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JUSTICES  COURT    ("continued^, 
pleadings  in 
demurrer 

to  oonifilalnt 

may  be  put  in,   wlicn,  85-1. 
proceedings   on,   858. 
time   for,  854. 
entry  of  oral,  851. 
filing  of,   89,   851. 
form  of,   851. 
in,  are  what,   852. 
in  g-eneral.     See  tit.  Pleadinsti. 
oral,  may  be,  except  complaint,  851. 
plaintiff  may  demur  to  answer,  when,  857. 
proceeding's  on  demurrer,  858. 
verification,  851. 
M'ritten   in^4trllInent 

genuineness  admitted,   when,   887. 
manner  of,   886. 

all  blanks  must  be  filed  in,  except  subpoenas,  920. 

by   whom   issued,   91. 

may  issue  to  any  part  of  county,  919. 

on  whose  order  to  issue,   91. 

over  what   territory   reaches,    93,    106. 

returnable  to  whom,  90. 

service  of,  by  sheriff  and  deputies,  87. 
property,  real,  no  jurisdiction  as  to  title  to,  838. 
|ir«>viNi«>nal  reiiietlieM  in  juNtioex'  courts 

arrest  and  bail,  861-863. 

attachment,  867,  868. 

claim  and  delivery  of  personal   property,   870. 
publication,   service   by,   412,    413. 
record 

justices'  courts  are  not  courts  of,  34. 

of  proceedings  kept  in  clerk's  office,  89. 
replevin,  in,  869. 
return  of  summons,  845. 

seamen's   wages   not   recoverable,    when,    114. 
NCNsions 

number  of,    85. 

where   held,   104. 
sickness  of  justice,  proceedings  on,   922. 
stay  of  proceedings  on  appeal,  979. 
subpoena,  919. 

and  process  to  any  part  of  tlie  county,  919. 

blank  may  issue,  920, 
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JUSTICES'   COURT 

Miibiioeua    (continued), 
clerk  may  issue,  86. 
issuance    and    service    of,    SG. 
may  issue  to  any  part  of  county,  919. 
successor  of  justice,  918. 
.suninions 
alia.s 

as  to,  846. 
number  of,   846. 
when   may   issue,    846. 
blanks  must  all  be  filled  in,  920. 
by  whom  may  be  served,  849. 
cannot  be  served  out  of  county,  exception,  848. 
date  to  be  docketed,  911. 
directed  to  defendant,  844. 
form  of,  844. 
how  issued,  844. 
liow  served,  848. 

outside    county,    848. 
indorsement    of   attorney's    name    on,    844. 
in  general.     See  tit.  Snuiinons. 
issuing,   840. 

may  be  served  out  of  county  in  what  cases,  848. 
may  be  waived,   how,   841. 
must  contain  what,  844. 
must  issue  within  a  year,  840. 
parties,  must  contain  name  of,   844. 
return  of,  87,  849. 
service  of  by  publication,  849. 
territorial   limitation   on   service   of,   848. 
time  for  appearance,  must  specify,   845. 
to  be  issued  without  blanks,  920. 

to  be  served  out  of  county,  to  have  certificate  attached,  848. 
sureties 

arrest  and  bail,  862. 
attachment,  867. 
claim  and  delivery,  870. 
tender,  897. 
time  of  trial  of  cauKe  and  postponement 

continuance  for  more  than  ten   days  not  to   be  granted   ex- 
cept on   filing  of  undertaking,   877. 
court  may,  of  defendant's  own  motion,  postpone  trial,  when 
876. 
by   consent,    875. 

by  court  of  its  own  motion,   874. 
upon  application  of  a  party,  876. 
1804 


INDEX. 
[References  are  to  sections.] 

JUSTICES'   COURT 

time  of  irial   of  cnuMe   and   poNtponement    (continued), 
postponement  of  trial,   Ijy  court,   of  its  own   motion,  874. 
time  wlien  must  be  commenced,  873. 
title  to  real  property,  no  jurisdiction,  838. 
transcript  of  entries  in  docket  prima  facie  e\idcMice,  912. 
transfer  of  cases  to  superior  court,  838. 
arrest,  in  case  of,  664. 
generally,  832. 

justice  biased  or  a  witness,  832. 
of  cause,  398. 
superior  court,  to,  838. 
trial 

adjournment,  873. 

commence,  when  to,  873. 

court  may  postpone   of  own   nintinn,   when.   ST  I. 

different  kinds  of  issues,  878. 

failure  to  appear  at,  883,  884. 

fixing,    850. 

LsMue 

classified,   878. 
defined,    878. 
of  fact 

how  raised,  880. 
how  tried,  882. 
of  law 

how  raised,  879. 

how  tried,  881. 

jury,  how  waived,    8.S3. 

may  proceed  where  parly  fails  In  ;ip|H;ir.  ^^1. 
must  commence  within  an   hour,  873. 
notice  of 

form   of,   850. 

return  and  entry  of,  850. 

service  of,  850. 

trial 

form  of,   850. 

when  change  of  venue,  837. 
poNtponenient  of 
as  to,   S74-S7fi. 
by  consent,  875. 

by  court  of  own  motion,  grounds  of,  876. 
deposition  of  witnesses,  876. 
for  amendment  of  pleadings,   871. 
for  want  of  testimony,  876. 

upon   application   of  ain  slid   party,   undertaking,  876. 
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JUSTICES'    COURT 
trial    (continued). 
practice   and  rules 

as  to,  92,  95. 
limitation  on,   95. 
rules,  when  to  take  effect,  95. 
time  when  must  be  commenced,  873. 
undertakings 

adjournment    on,    877. 
appeal,  on,  978. 
arrest,   on,   862. 

release  from,  876. 
attachment,   on,   867. 
release  from,  868. 
claim  and  delivery,  870. 
deposit  instead  of,   926. 
venue,  832-838. 

chang-e  of,  833-838,  863. 
verdict 

docket  must  contain,  911. 
judgment  on,  to  be  entered  at  once,  891. 
wages  of  seamen,  when  not  recoverable  in,  114. 
what  provisions  of  code  applicable  to  justices'  courts,  925. 
who  entitled  to  costs,  924. 
writing,  genuineness  admitted,  when,   887. 
^vritten   instruments,   action   on 
exhibition  and  inspection,  886. 
furnishing  copy,   886. 
manner  of  pleading,  886. 
JUSTICES'  DOCKET.     See  tit.  Docket  of  Justices'  Court. 

as  to,  93. 
JUSTICE'S    JUDGMENT 

certified  transcript  of,   contents,   1922. 
in  another  state,  how  proved,   1921. 
JUSTICES  OF  SUPREME  COURT.     See  tit.   Supreme  Court  Jus- 
tices. 
ineligibility   to   other   than   judicial   office,    161. 
power  at  chambers,  165. 
qualifications  of,   156. 
JUSTIFICATION.      See   tits.    Surety;   Undertaking. 
approval  and  disapproval  of  bond,  678i/^. 
of  sureties,  679 1^. 
arrest  and  bail,  495. 
attachment,  555. 
claim  and  delivery,  513. 
court  commissioners  may  take,  259. 
generally,  1057. 
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JUSTIFICATION 

<>f   suretieN    (continued), 
mode    of,    495. 

on   undertaking  on  appeal,   948. 
undertaking-  becomes  effective,  when.     See  tit.    I  iiiltTtiikin*;. 
JIVEMI.E   OFFKNDEIIS 
Itroltalion   oflioer 

apijointmeiit   of,    131. 
compensation   of,  none,    131. 
powers  of,  131. 

receives  no  compensation,  131. 
probationary  treatment  of,   131. 
K\()\VI,I<:0(;E  of  COIUT.      See   tit.   .Iinlicinl   Xolioc. 
I.AIIOHKUS.     See  tits.   I.ieuN;  Meoliauio.s*  i>ioii.s. 

liens  of,   1183. 
LAKE 

boundary,  as  a,   2077. 

situated    in    two    counties,    offense    committed    oti,    jurisdiition 
of,  393. 
I.AND 

adverse  claim  to.     See  tit.  AdverNo  I'hiiiii  to  Liiutl. 
description   of.     See  tit.  DeMoriittHin  of  IjIiikI. 
not  patented  at  time  of  taking  liy  decedent,  petition  to  estab- 
lish  liens.      See   tit.   Heir. 
L.ANDI>ORO  .AND  TENANT 

adverse  possession   between,  326. 

assigning  or  subletting  by  tenant,  effect  of.  1161. 

breach   of  covenants   by   tenant,   other   interested   parties   may 

perform,   1161. 
defendant,  landlord  may   be  joined  as,   379. 
forcible  entry.     See  tit.  Forcible  Entry  iiuti  Delniner. 

as  to,   1159. 
forfeiture  of  lease,   1161. 

proceedings  for  relief  against,   117!i. 
who  may  apply  for  relief  against,  1179. 
holding  over,  of  agricultural  lands,  1161. 
joinder  of  landlord  as  party  defendant,  379. 
leatie 

agreement  for  more  tlian  a  year,  to  be  in  writing,  1973. 
not  exceeding  one  year,  need  not  be  in   writing,   1971. 
of  estate  of  decedent,  1577,  1579. 
uotiee 

of  procecding.s  to  lie  given    l)y   linunt  to  landlord,  ;!79. 
to  tenant 

of   breacli    of   covenant,   and   service   tliereof,    1161,    1162. 
that  rent   Is  due  and  service  thereof,   1161,    1162. 
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LANDLORD  AND  TENANT   (continued). 
Iiresumption 

as  to  tenant's  possession,  326. 
receipt  for  payment   of   rent  as   evidence,    1963. 
relation  of,  as  affecting  adverse  possession,  326. 
rents.     See  tits.  Rents. 
subletting  terminates  tenancy,  1161. 

subtenant  may  perform  covenants  and  conditions,   llGl. 
tenancy  at  will,  terminated  by  notice,  1161. 
tenant 

cannot  deny  title  of  landlord,  1962. 

holding  over,  rights  of,  1161. 
unlawful  detainer.     See  tit.  Forcible  Entry  and  Detainer. 

as  to,  1160. 

who  guilty  of,  1161. 

who   not  guilty   of,    1161. 
-waste 

committing  terminates  lease,   1161. 

rights  of  parties  where  committed,   1161. 
LANGUAGE 

foreign,   instruinent   in,  expert   may   testify,   1863. 
LARCENY,   PETTY 

justice  of  the  peace  has  jurisdiction,   115. 
LAST    SICKNESS,   EXPENSES    OP.      See    tit.    Funeral    Ex|>en.ses 

and  Es:iieuse.s  of  Last  Sickness. 
LAW.     See  tits.  Code;  Statutes. 
binding  on  all   tribunals,   2103. 
books  containing: 

admissible  in  evidence,   1900. 

presumed  to  be  correct,  1900. 
conclusions  of.     See  tits.  Conclusions  of  Law;  Flndingrs. 

erroneous,  vacation  of  judgment  fur,   663. 
constitution  and  statutes,   1897. 
foreign 

evidence  of,  1901. 

how  proved,  1901. 

laws,  or  laws  of  sister  state,  how  provod,    i;hi2. 
how  authenticated,  1901. 
issues  of.     See   tit.  Issues. 

as  to  generally,   588-594. 

by  whom  tried,  592. 

to  be  first  disposed  of,  592. 
of   foreign    state.      See   tit.   Foreign    State. 
oral  evidence  of,  1902. 
organic,   definition    of,    1897. 
other  evidence  of,  of  another  state,  1902. 
public  and  private  statutes,  definition  of,   1898. 
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LAW    (continued). 
questiouM    of 

for  tlie  court,   2102. 
what  are,   2102. 
recitals  in  statute,  how  far  evidence,   1903. 
sister  state,   of,  how  proved,   1902. 
statutes,  as  to  wliat  are,   1898. 
un^rritten 

definition   of,  1899. 

of  another  state,  country,  how  proved,   1902. 
■»vritten 

and   unwritten,  1895. 
defined,   1896. 
where  contained,  1897. 
LAW   ItOOK 

presumed  correct,   1900. 
LEADING   QUESTION.      See    tits.    Cro.sN-E.Tuniinaiioii;    lOxiiiniiiii- 

tion  of  WitncsN;   Witiie.sH. 
LEASE.     See  tits.   Lnndlttrd  iinil  Tenant;  ItentN. 

agreement  for  longer  than  a  year,  to  be  in  writing,   1973. 

decedent's  estate,  of,  1577,  1579. 

for  longer  than  one  year,  must  be  in   writing,   1973. 

of  real  estate  of  decedent.     See  tit.  MortgaROK  and   Loiiscm   of 

Real  Estate  of  Decedent. 
relief    against    forfeiture    of,    in    forcil)le    entry    and    ditaini-r, 

1179. 
term   not  exceeding  a  year,  need  not  l)e  in   writing,   1971. 
written.      See   tit.    Written   Lenne. 
LEASEHOLD  INTEItEST 

execution,  sale   on,   of  lease   of  les.s  tlian    two   years,  absolute, 

700. 
subject  to  redemption  after  sale  on  execution,  wh'-n,  7(i(i. 
LEGACY.     See  tits.  DcviNe;  WIU. 
contribution  among  legatees,  1564. 
liability  for  debts,   1563. 

need  not  be  paid  until  ordered  by  court,   ICIG. 
notice  of  application   for,   1659. 

order  for  payment  of  and  extension  of  time,   1651. 
payment  of  on  giving  bond,  1658. 
petition  for,  on  giving  ))ond,  1658. 
probate  of  will,  legatee  may  petition  for,   1299. 
specific,  exempt  from  liability  for  debts,  1653. 
to  religious  incorporation.     See  tit.   ItrllKiouN  Incoriioralion. 
specific,  exempt  fr<im  liabilit.v   for  debts  to   what   .vi.nt     i'.(;3. 
LKOAIi  TKESI  MI"riO\S.     Sii'  tit.   I'reNuniptionN. 
LEGATEE.     See  tit.  Lejfaej. 
contribution  by,   1564. 
may  petition  for  probate  of  will,   1299. 
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LEGISLATURE 

continuance    of    trial    because    party,    witness,    or    attorney    in 

attendance   on,  595. 
extension  of  time  during  attendance  on,  1054. 
impeachments  to  be  by.     See  tits.  Court  of  Impeachment;   Im- 
peachment. 
power   of.      See   tit.   PoiTer.s   and  Duties   of   Legislature. 
proceedings  of,   how  proved,   1918. 
LEGITIMACY 

presumption  of,   1962,   1963. 
LETTER 

admitted   in   evidence,   answer   is  also  admissible,   1854. 
presumption   tliat  wliere  mailed  was  received,   1963. 
LETTER  OF  ATTORNEY.     See  tit.  Power  of  Attorney. 
LETTERS  PATENT.     See  tit.  Patent. 

LETTERS    TESTAMENARY   AND    OF    ADMINISTRATION 
contesting,    1374. 
discovery    of    property    after    settlement,    issuance    of    letters, 

1698. 
embezzlement    of    estate    before    granting,    1458. 
entitled  to,  who,  if  others  fail  to  appear,  1377. 
evidence   of,   entry   in   minutes   conclusive,    1376. 
form  of  letters 

of  administration,    1362. 
testamentary,  1423. 
further,  after   final   discharge,    if   further   property   discovered. 

1698. 
hearing,    1375. 
incompetent,   who,   1369. 
joint  administrators,   1368. 

letters  with  will  annexed  to,  issued,  when,  1350. 
married   women,  1370. 

minor  entitled,  who  to  be  appointed.   1368. 
next  of  kin,  1365. 
nominee,  grant  to,  1379. 
non-resident 

entitled  to  letters,   identity   of,   how  established,    1379. 
notice  of  application,   1373. 
of  administration 

as  to  generally,   1365. 

appointment  of  administrator   in   discretion   of  court,    when, 

1367. 
examination  before  granting,  1378. 
failure  to  apply  for,   grant  to   others.   1377. 
form  of,   1362. 

incompetent  entitled,   wlio  appointed  administrator,   1368. 
married  woman   may   be  administratrix,   1370. 
minor  entitled,  who  appointed  administrator,   1368. 
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LETTERS   TESTAMENTARY   AND  OF  ADMINSTUATK  )N 
of  afIniiniMtratif»n    (continued). 

order  of  persons  entitled   to  administer,   1365. 
partner   not   to   administer,   1365. 
petition  for 

contesting',   1374. 

entry   of  proof  and   notice   conclusive,    1376. 

Clearing,  1375. 

liow  made,   1371. 

jurisdictional  averments,  1371. 

may  be  filed  witli  objections  to  letters  of  e.xecutor.  13."il. 

notice  of 

evidence  of,  1376. 
posting,  1373. 
requisites    of,    1373. 
requisites  of,   1370. 
setting  hearing  of,   1373. 
what  to  state,  1371. 
preference  of  person  equally  entitled  to,    1366. 
time  for  granting,  1372. 

to  whom  and  in  what  order  granted.   1365-1370. 
what  proofs  to  be  made  before  granting,  1378. 
when  executor  absent  from  state,  1354. 
who  are  incompetent  to  act  as  administrator,   1369. 
order  of  persons  entitled  to,   1365. 
partner  not  entitled  to,  1365. 

petition  for.     See  tit.  Petition  and  Coutcst   for   Letters,  etc. 
as  to,   1371. 

executor  forfeits  right  to  letters  on  failure  to,   13(il. 
proof  required,  1376. 
revocation   of.     See  tit.   Revocation   of  retters  :iii<l   E'roc-eediiiKs 

thereon, 
revolcinf; 

citation,  1386. 

entitled,  other  person  better,  1383,  1384. 
for  neglect  of  administrator,   1450. 
hearing,    1385. 
seal   necessary,    150. 
settlement  of  estate,  discover\-   of   proi"  I'ly   ;it"t.i-,    issii;incc   of 

letters  on,  1698. 
Hpecial 

account  under,  1417. 
bond  under,   1414. 
duties  under,   1415. 
entitled   to,  who,   1413. 
oath,  1414. 
powers,  1415,  1417. 
when  granted,  Mil. 
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LETTERS  TESTAMENTARY,  ETC.    (contintied). 
special    notice   tu    Iieir.<« 
liow   given,   1380. 

request  for,  wliat  to  contain,    1380. 
subsequent  issue  of  letters  after  final  discliarge,    1097. 
testamentary,  form  of,  1360. 
transcript 

of  court  minutes  to  be  evidence  equivalent  to  letters,  1429. 
of  minutes  equivalent  to,  1429. 
when  to  apply  for,  1372. 
where  granted,  1294,  129.5. 
who  may  object  to  granting,  1351. 
will  found  afterwards,  1423,  1424. 

with  will  annexed.     See  tit.  Letters  Testamentary  and  of  Ad- 
ministration   -with    Will    Annexed. 
LETTERS  TESTA31E>TARY  A>'D  OF  ADMINSTRATION  \VITH 
WaLL.  AXXEXED 
acts  of  a  portion   of  executors  valid,  1355. 
authority  of  administrators  with  will  annexed,  1356. 
corporations  as  executors,   134S. 
extent  of  liability,  1348. 
qualification  by  corporation,   1348. 
executor 

of  an   executor,  1353. 
form  of,  1360. 

how  and  to  whom  issued,  1348. 
how  issued,  1356. 

interested  parties  may  file  objections,  1351. 
letters  of  administration   durante  minore  aetate,   1354. 
letters  testamentary  and  of  administration,  with  will  annexed, 

how  and  to  whom  issued,   1348-1350. 
married  woman  may  be  executrix,  1352. 
to  whom  letters  on  proof  of  will  to  issue,  1349. 
who   are   incompetent  as   executors   or  administrators,    1350. 
LETTERS    OF   GUARDIANSHIP.      See   tits.    Guardian   of   Minors; 
Guardians  of  Insane   and  Incompetent   Persons. 
to  issue,  when,   1539. 
LETTERS  PATENT.     See  tit.  Patent. 
LEVY.      See    tits.    Attachment;    Execution    of   Judgment    in    Civil 

Actions. 
LIBEL  AND  SLANDER.     See  tit.  Slander. 
answer  in,  460. 
complaint  in,  460. 
liow  stated  in  complaint,   460. 
limitation  of  action  for,  340. 
mitigation  of  damages,  evidence  for,   461. 
pleading  in  actions  for,  460,  461. 
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LIBRARY 

exempt  from  execution,   690. 

attorney,  of,  277-280. 

jurisdiction  of  justices'  court  of  suits  for  collection   of,    10,3. 
LIEN.     See  tit.  Mechanics'  Lien. 

action  to  foreclose,  on  realty,  where  brought,  392. 

animals,  upon.     See  "upon  animals,"  this  title. 

appeal  lies  from   interlocutory  judgment  in  action   to  redeem, 

963. 
arising  from  acts  in  prevention  of  cruelty  to  animals,  enforce- 
ment, 1208. 
disposition  of  proceeds  of  sale,  1208. 
assignment  for  benefit  of  creditors,  wages,  etc.,  a  prior,   120|. 
attachment,  ceases  when  judgment  stayed  on  appeal,  671. 
costs,  when  claim  for  wages  disputed,   1206,   1207. 
death,  judgment  after,  not  a,  669. 
defendant,  of,  in  partition,  pleading,  758. 
defined,  1180. 
for  power  supplied  by  means  of  team  and  wagon,  merlianics'. 

llS3a. 
for  salaries  and  wages 
costs   on,    1207. 
dlsitute  of, 

claim  for,   1207. 
portion   of,   1207. 
distribution    of    proceeds    where    entire    claims    cannot     he 

paid,    1208. 
priority  in  case  of 
attachment,   1205. 

action  to  be  commenced,  wlien,  1206. 

officer   shall   retain   possession    of   proceeds   of   snlo    suf- 
ficient to  pay,  1206. 
officer  to  pay  claimant,  when,  1206. 

when    claim    disputed,    action    to    be    loinmencod,    wln-n, 
1206. 
death  of  employer,  1205. 
statement  of,  1207. 
wages,  etc.,  as  to,   1204,   1205. 
attachment,   1206. 
dispute  of  claim,  procedure.   1207. 
estates  of  deceased  persons,  1205. 
execution,    1206. 

for  attachment  or  execution,   claim   disputed,   12i>f.. 
for,  dispute  of  claim,  costs,   1206,  1207. 

for,  preferred  on  assignment  for  benetlt  of  creditors,  1204. 
for,  priority  against  estate  of  decedent.  1205. 
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LIEN 

for  salarie.s  and  ^vasp" 

wages,  etc.,  as  to   (continued). 
notice  of  claim  for,  on 

attachment,   1206. 
execution,  1206. 
foreclosure  of,  726. 

interlocutory   judgrnent    in    action    to    redeem    from,    time    for, 
939. 
■      judgment,    669. 

after  death,  not  a,  669. 

in  another  county,  when  transcript  filed  there,  674. 
justice's,  a  lien   on  real  estate,   when,   900. 
when  begins  and  when   expires,  671. 

where  party  dies  after  verdict  and  before  entry  of,  not  a,  669. 
justices'  court 

action  to   enforce,   in,   113. 

judgment  of  a  lien  on  real  estate,   when,  900. 
mechanics'.     See  tit.  Meclianics'  Lien. 

as  to,  1183-1203. 
of  attachment  on  real   property 
duration    of,    542a. 
renewed   liens,    542a. 
priority  of  that  of  mechanics,   1186. 
real  estate,  action  to  enforce  against,  to  be  brought  in  county 

where   land   lies,    78. 
redemption  from 

note,  of  record,  to  be  produced,  705. 
procedure  on,  705. 
redemptioner  must  pay  what,  702,  703. 
sale  of  decedent's  encumbered  lands,  1569,  1570. 
ships,   etc.,   on,    813-827. 
upon  animals 

for  acts  done  in  preventing  cruelty  to,  how  enforced,  1208. 
notice  of  sale  to  contain  what,   1208. 
proceedings  of  sale,   how  disposed  of,   1208. 
when    not    satisfied    resort    to    court,    sale    on    published 
notice,   1208. 
upon  lot  for  connecting  house  with  sewer,  when,   1191a. 
upon  undivided  interest  of  property  partitioned,  a  charge  only 

on  share  assigned,  769. 
vessels,  etc.,  on,   813-827. 
Tvages 

as  to  generally,  1204,  1205. 

attachment  and  execution,  claim  disputed,  1206. 
dispute  of  claim  for,  costs,  1206,  1207. 
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I.IEN 

tvageM    (continued). 

di.stribution  of  proceeds  wliere  claim  cannot   he  paid  in   full. 

1208. 
notice  of  claim  for,  on  execution,   120fi. 
Iii-iority   of  claim   for,  against  estates  of  decedents,    120n. 

LiF::NHOLi)E:it 

must  be  made  party  in  partition,  761. 
must  be  notified  to  appear  before  referee,  762. 
LIFE  ESTATE.     See  tit.  Estate  for  Life. 
action  to  terminate,   1723. 

disposition  of  on   owner's  deatli   in   certain   cases,   1723. 
setting  off  in  partition,  770. 
waste,  tenant  liable  for,  732. 
LIMITATIONS   OF   ACTION.     See   tit.   Statute  of   Liniitutlon.t. 
absence  from  state,  how  affects  running  of  statute,  3')!. 
accounts,  mutual,  open,  current,  344. 
acknowledgment  in   writing,  360. 
action 

already  commenced,  not  affected  by  statute,  362. 

barred 

before  code  took  effect,  362. 

by  foreign  statute,  361. 

not  affected   by  statute,   362. 

can  be  commenced  only  within  time  prescribed  by  codes,  312. 

commenced    before    codes    took   effect,    362. 

other    than    for    the    recovery    of    real    property,    limitations, 
generally,  335. 
"uotlon" 

includes  special  proceeding,  363. 

meaning  of,  in  particular  portion  of  code,  363. 
administration,  time  for,  fixed  by  will,  continuation  of,  1670. 
administrators  or  executors,  actions  by  and  against,  353. 
aliens,  concerning,  354. 
answer  of.  how  pleaded,  458. 
appeal 

reversal  on,  effect  on  statute,  354. 

time  for  taking,  939. 
assault,   of  action   for,   340. 
aHMCMHinent 

action  to  recover  stock  sold  for,  341. 

for  local  improvement,  contest  of,  349. 
bail  bond,  on,   340. 
baukM,  afcainNt 

for  paying  forged,   etc.,   check,   340. 

to  recover  deposit,   348. 
battery,  for,  340. 
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LIMITATIONS   OF   ACTION    (continued), 
burden   of  proving-  action  barred,  458. 
check,  forg-ed  or  raised,  against  bank  for  paying,   340. 
city,  action  against  for  damages   by  mob   or  riot,  340. 
claim  and  delivery,  338. 
code 

actions   can   be   commenced   only   within   time   prescribed   in, 
312. 

effect  of,  on  existing  statute,  9. 
commencement  of  action,  350. 
conflict  of  laws,   361. 
constable,  against,  339,   340. 
contest   of 

probate,  1333. 

will,  after  probate,  1327. 
continues  to  run  notwithstanding  the  code,  9. 
contract 

executed 

within  state,  337. 
without  state,   339. 

not  founded  upon  instrument  in   writing,  339. 

parol,   339. 
conversion,  338. 
coroner,  against,  339. 
corporation 

action  to  recover  stock  sold  for  delinquent  assessment,  341. 

penalty  or  forfeiture,  359. 
county,  on  claim  against,  rejected  by  supervisors,   342. 
credits,  mutual,  344. 
criminals,  328,  352. 
current  account,  344. 
damages  for  causing  death,   340. 
death 

damages  for  causing,  340. 

of  party- 
action  by  or  against  representative,  353,  355. 
effect  of,  353,  355. 
deceased    person,    claim    against    estate    of.       See    tit.     Claim 

ag:ainst  Estate, 
demurrer  to 

answer  on  ground  of,  444. 

complaint  on  ground  of,  430. 
deposit,  against  bank  for  348. 
detinue,  action  of,   338. 

directors  of  corporation,   action  against  to   recover  forfeiture 
or  penalty,   359. 
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LIMITATIONS   OF   ACTION    (continued). 
disiiliilitios 

affecting  operation  of  statute,  328,  352,  1272,  1574.  isor,.  1<!nfi. 

effect  of  two  or  more,  358. 

injunction  staying  action,  effect  of,  356. 

must  exist  wlien  action  accrues,  357. 

statutory  prohibition  of  action,  effect  of,  356. 

vacancy  in  administration,   effect  on,  1501. 
effect  of  statute  of,  312. 

entry  on   land,  within   what  time  to   be  mado,   320. 
escape,  of  action  for,  339,  340. 
escheated   estate,    time    within    which    claim    may    lie   made   to, 

1272. 
estate  of  decedent,  statute  of  d(jcs  not  run  penrliiiK-  sfftlement 

of,  1569. 
execution 

from  justices'  court,  time  to  issue,  901. 

non-payment  of  money  collected  on,  action  for,   339. 

on  barred  judgment,  685. 

time  to  issue,  681,  685. 
executors,  353. 

actions  against,  353. 

sales  by,  limitation  of  actions  to  set  asiih-.  ItT^.   ITiT-l. 
extension   of  time,   in   general,   1054. 
false   imprisonment,  340. 
five  years,  318,  336. 

foreclosure,  effect  of  suspension   of  decree   by  agreement,  346. 
foreign 

corporation,  absence  fi-om   state,    350. 

country,  reciprocity  clause,  361. 

statute,  bar  of,  361. 
forfeiture,  bar,  340. 

against  corporation,  359. 
four  years,  337. 
fraud,  338. 

how  affects,  338,    1572. 
generally,  where  not  otherwise  specified.  343. 
guardian,  recovery  of  property  sold  by,  1806. 
guai'dinn'M 

bond,   action   on,    1805. 

sale  of,  order  for,   1790. 
imprisonment,  effect  of,  on,  328,  352. 
in   cases   not   otlierwise   specified,   343. 
in   general,  312. 

infant,  concerning,  328,  352,  1272. 

injunction   staying  commeiicciiK'iit    nf  :ictiim,   efrecl    of,   356. 
insanity,  328,  352. 
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LIMITATIONS   OF   ACTION    (continued). 
instrument 

in  writing,  337. 
not  in  writing,  339. 
judgment 

action   on,   336. 

barred  by,   execution   on,   685. 

of  federal  court,  336. 

foreign,  not  an   instrument   in   writing  executed   out   of   this 
state,  339. 
landlord  and  tenant,   relation   of,  as  affecting,  326. 
liability  created  by  .statute,  338. 
libel,  for,   340. 
liens  on  vessels,  etc.,  813. 
loan  societies,  348. 
lunatics,  328,  352,  1272. 
married  women,  352,  1272. 

mechanics'   lien,   time   of   continviance,    1190. 
mesne  profits,  to  recover,  336. 
mistake,  affects  how,  338. 

mob  or  riot,  for  damages  by,  against  municipality,   340. 
mortgage,  726. 

suit  to  redeem,  346,  347,  726. 
mutual  account,  344. 
negligence,   causing   death,    340. 
new  promise,  360. 
occupation,   321-328. 
officer 

against,  339. 

de  facto,   341. 

for  escape,  action  against,  339-343. 

for  money  collected  on  execution,  action  against,  339. 

for  seizing  goods  for  taxes,  action  against,  341. 

in  relation  to  property  seized,  341. 
official,  against,  339-343. 
one  year,  340. 
open  account,  344. 
patent 

effect  of,  316. 

to  land,  316,  317. 

void,  317. 
patentee  of  state,  by,  void  patent,  317. 
penalty,    for,    340. 

against  corporation,  359. 
people,  claim  of,  for  real  property,  315,  318. 
personal  actions,  generally,  335. 

personal  propertv,  action  for  detaining  or  injuring,  338. 
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LIMITATIONS   OF   ACTION    (continued), 
plea  of,  458. 

pleaded,  if  not,  waived,  434. 
pleading-  the  statute,  how  done,  458. 
presumption  as  to  possession,  321. 
prisoner,  concerning',  328,  352. 
probate  of  nuncupative  will,  1344. 
prohibition 

by  statute,  injunction,  etc.,  356. 
of  action,  effect  of,   356. 
qui  tarn  action,  340. 
real  property 
Motions 

by  grantee  of  state,  .".IC. 
by   state,  315,   317. 

or  defenses  arising  out  of  title  to,  319. 
other  than  for  recovery  of,  limitations,  generally,  335. 
to  redeem   mortgage,   346,  347. 
adverse  possession,  321,  322. 
landlord  and  tenant,  326. 
under  claim  of  title  not  written,   324,   325. 
ways,  water,   etc.,   321. 
constructive  occupation,  323. 
deatli,  effect  of,  327. 

descent,  right  of  possession  not  affected  by,  327. 
<lisal)ilities  excluded  from  timu  to  commence  actions,  328. 
entry  on 

action  must  be  commenced  within  one  year  thereafter.  320, 
must  be  made  within  five  years,  320. 
landlord  and  tenant,  326. 
mesne  profits,   326. 
oeoiipntiou 

deemed   under  legal   title,   unless  adverse,   321. 
under  written  instrument  or  judgment.  ;idverse  wiien.  liJL". 
323. 
payment  of  taxes,  325. 
poNNeHHion 

constructive,   323. 

not  under  instrument,  extends  how  far,  324. 
of  part,  whether  possession  of  whole,  322,  323. 
when  presumed,  321. 
prescription,   cliaracter   of  possession.      See   tit.   Prescription. 
right  to  possession,  not  affected  Ijy  descent  cast,  327. 
Meizin 

necessary  to  maintaining  or  defending  action,  318,  319. 

rents,  319. 

within   five  years,  318. 
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LIMITATIONS  OF  ACTION 
seixin    (continued), 
trespass  on,  338. 
iThat  cou.stitutes  adverse  po.s.session  under 

claim  of  title  not  in  writing,  325. 
written   instrument  or  judgrment,   323. 
reciprocity  witli  foreign  countries,  361. 
redeem,   suit  to,   346. 
redeuiption 

for,  346. 

time   of,   702. 

W'hen  two  or  more  mortgages,  347. 
relief  not   otherwise   provided  for,   343. 
rents,  what  seizin   necessary  in   action   or  defense  arising  out 

of,   319. 
replevin,    338. 

representatives,  actions  by  and  against,  353. 
retroactive,  statute  is  not,  362. 
reversal 

of  judgment,  effect  of,  355. 

on  appeal,  effect,  355. 
revival   of  debt,   360. 
riot,  damages  bj-,  340. 
savings  banks,  348. 
seduction,  340. 

seizin,  within  five  years,  318,   319. 
sheriff,  against,  339,  340. 
sister  state,  limitation  laws  of,  361. 
six  months,  341. 
slander,  340. 

special  proceeding  included  under  "action,"  ?,Ci?,. 
state 

absence  from,  351. 

against,  345. 

by,  for  penalty  or  forfeiture,  340. 

by,  respecting  real  property,  315. 

grantee  of,  316,  317. 

in  name  of,  or  for  benefit  of,  345. 

on  contract  executed  out  of,  339. 

on   contract  executed  within,   337. 

written  instrument  executed  out  of,   339. 
statute 

action  on,  340. 

liability  created  by,   338. 
statutory  penalty  or  forfeiture,  340. 
stock  sold  for  assessment,  action  to  recover,  341. 
stockholders,  ©f  corporation,  359. 
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I^IMITATIONS  OF  ACTION   (continued). 

summons,  for  issue  and  return  of,  581. 

supervisors,  against,  342. 

tax-collector,   343. 

taxes,  for  seizing  goods  for,   3-Jl. 

tenant  in  common,  under  disaliility,  328. 

three  years,   338. 

time  in  actions,  not  relating  to  real  property,  335. 

time  within  whicli  an  act  is  to  be  done  may  be  extendi'd,  lor 

title,  occupation  gives,  315. 

trespass,  338. 

on  land,  for,  338. 

to  personal  property,  for,  338. 

trover,  338. 

trust  companies,  348. 

trusts,  implied,  1972. 

two   years,   339. 

undertaking   in    criminal   action,    on,    340. 

unwritten  obligation,  on,  339. 

vacancy  in  administration,  effect  of,  on,   1501. 

war,   effect  of,  on,   354. 

what   law   governs,   361. 

when  action  is  regarded  as  commenced,  350. 

where  not  otherwise  specified,   343. 

will,  contesting  probate  of,  1327,  1333. 

writing  exeeuteil 

witliln   this  state,  337. 
without   this   state,   339. 

written   instrument,  action   on,   337. 
I, IS    PEXDEN.S 

filing    of,    409. 

as  to  generally,   409. 

in   suit   to   quiet   title,   749. 

generally,    409. 

partition,  in 

as  to  generally,  755. 
plaintiff   to   record    notice   of,   75."). 
I-ITERARY    CORPOUATIOX 

application  for  cliaiige  of  name  of,  how  made.   1_'7i!. 
I.OAX   SOCIETY 

application  for  voluntary  dissolution  of,   127t;. 

limitation  of  actions  against,  348. 
LOCATION 

of   road,   right   of  parties   to   entei-  and    UKikt-,    1242. 

liOS  aivgei.es  county 

number  of  superior  judges,  t',G,  (;7:i. 
as   to  new,   67a. 
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LOS  ANGELES  COUNTY 

number  of  suyerior   judiJ^ex    (continued), 
salaries    of,    67a. 

when    governor   shall   appoint,    67a. 
when    judge    shall    be    elected,    67a. 
liOSS   OR  DESTRUCTION   OF   PROPERTY.      See   tit.   Act   of  God. 
LOSSES 

by  executor  or  administrator.      See  tit.  Executor.s  and  Adniin- 
istrator.s. 
LOST 

or   destroyed   will.      See   tits.    Destroyed    Will;    Probate   of   l-os 

or  Destroyed   Wills. 
Iiapers 

as  to,  1045. 
how  supplied,  1045. 
record,  filing-  nunc  pro  tunc,  1046a. 
summons,  issuance  of  alias,  408. 
vouchers,   proof   of  payment,   1631. 
will,  proving,  1338. 
writing,  how  proved,   1855. 
writings,  evidence  as  to,  1937. 
LOT 

mechanics'  lien   on,   1191. 

sewer  connection,  lien   on   for  making,   1191. 
LOW-W^ATER    3IARK 

as   boundary,    2077. 
LUNATIC.     See  tit.  Insane  Person. 
escheated  estates,   1272. 
guardian.     See  tit.  Guardian. 
limitations,  in  reference  to,  328,  352. 
summons,  how  served  on,  411. 
witness,  cannot  be,   1880. 
MAGISTRATE.      See   tits.   Ju.stice   of  the   Peace;   Ju.stices'   Court. 
contempt  by,    1209. 

courts  open  any  day  to  exercise  power  of,   in  criminal  action, 
134. 
MAIL 

notice  by,  time  for  when  served  by,   1005. 
MAIL  CARRIER 

exempt   from   jury   duty,    200. 
MAINTENANCE.     See  tits.  Infant;  Guardians  of  Infants. 
of  children,  sole  trader  liable  for,    1820. 
of   ward,    1757,    1770,    1779. 
MAGISTRATE.      See   tit.   Justices'   Courts. 
contempt    by,    1709. 

courts   always    open    to    exercise    power    of,    in    criminal    cases, 
134. 
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MAJORITY 

executors,  acts  of,  valid,   1355. 
may  act,   15. 

service  of  mandamus  upon  of  board,   1096. 
MALICIOUS    MISCHIEF 

justices'  court  has  jurisdiction  over,   115. 
MALICIOUS    PROSECLTIOIV 

joinder   of   actions,    427. 
MANDAMUS 

adverse  party  may  answer  under  oath,  1089. 
alternative,  1087,  1088. 
or  peremptory,   1087. 

requisites  of,  and  what  to  state,   1087,   1088. 
return   of  answer,   1089. 
will   issue,   if  no  notice,  1088. 
answer 

as    to    generally,    1089. 
countervailing'  by   proof,   1091. 
demurrer   to,    1091. 
proceedings 

if   none   made,   1094. 

if   raises   only   immaterial   issue,    1094. 
if  raises  only  question  of  law,   1094. 
appeal    in    cases    of,    1110. 

appeals,  code  sections  relating  to  apply  to,   1110. 
applicant   may   demur   to  answer,    or   countervail    it    by    proof, 

1091. 
chambers,  supreme  court  justice  not  to  grant  at,  165. 
clerk   must   transmit   verdict   to  court   where   motion   is   pend- 
ing, and  procedure  on,    1093. 
code   sections   which   apply   to,    1109,    1110. 
costs,    1095. 

and   damages,  execution   may   issue   for,    1095. 
countervailing   by    proof    on,    1091. 
damages,   1090,    1095. 
default,  writ  not  granted  by,   1088. 
definition   of,    1084. 
demurrer  to 
answer,    1091. 
application,    1091. 
disobedience,    penalty,    1097. 
for    possession    in    condemnation    proceedings.      See    til.    Kiiii- 

nent   Domain. 
generally,    1085-1097. 
Iicaring   of 

as  to  generally,   1093. 
may  be  at  any   time,   1108. 
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MANDAMUS 

hearing:  of    (continued). 

what  may   be   inquired    into,   1090. 

where   no   answer,    1094. 
if    an    essential    question    of    fact    is    raised    tluj    court    may 

order  a   trial   by   jury,    1090. 
if  application   be   Tvitliout   notice 

alternative    writ   may    issue,    1088. 

peremptory  writ  to  issue,  when,   1088. 
if  no  answer  made,   etc.,  proceedings,    1094. 
if    the    applicant    succeed    he    may    have    damages,    costs,    and 

peremptory   mandate,    1095. 
in  what  cases  may  issue,   1085,  1086. 
issue 

any   time,    1108. 

from    what   courts,    1085. 

when   to,   1086. 
judgment  for  applicant,   proceedings   on,    1095. 
Jury 

directing  the  assessment   of   damages  by,   1090. 

order  for,  what  to  state,  1090. 

trial,   when,    1090. 
jurisdiction    of,    51,    1085. 
may  issue 

and   be   heard  at  any   time,    1108. 

on  affidavit,   1086. 
motion  for  new  trial   on,  where  made,    1092. 
ueTf-  trial  on 

code  sections  relating  to,  apply,   1110. 

motion  for,  where  made,   1092. 
no  answer  being  made,  or  if  answer  raises  no  material  issues 

of  fact,   the  hearing  must  be  before   court,    Hi'.il. 
notice 

necessary  to   issue   of  peremptory   writ,    1088. 

of  application,   1088. 
penalty   for   disobeying,    1097. 
lierentptory 

or   alternative,    1087,   1088. 

requisites  of  and  what  to   state,   1087. 

to  be  issued  without  delay  on  judgment  for  applicant,  1095. 

will  not  issue,  if  no  notice,  1088. 
postponement  in,   1090. 
return 

an  hearing  may  be  at  any  time,  1108. 

of  answer  of  adverse  party,   1089. 
service  of  Trrit 

manner   of,   1096. 

upon   majority   of   board,   effect   of,   1096. 
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MANDAMUS    (continued). 

superior  court  or  judge  may  issue,   76. 
supreme  court 

justice  may  not  grant  at  chambers,  165. 

may  issue,  51. 

writ   out    of,    51,    54. 
to   whom  will    issue,    1085. 
transmission  of  verdict  to  court   where   motion   pending-,   trial 

of,   1090-1095. 
verdict  to  be  transmitted  to   court,  1093. 
what  courts  may  issue,   51,   1085. 
when  and  by  what  court  issued,  1085,  1086. 
^vrit    of 

alternative   writ   may   issue,    when,   1087. 

must  be   either  alternative   or  peremptory,    1086. 
.   penalty   for  disobedience  of  writ,    1097. 
peremptory  writ  to  issue,  when,  1088. 

service    of,    1096. 

when   and  upon   wliat  to   issue,   1088. 
.MANDATE 

mandamus  may  issue  and  be  lieard  at,    1108. 
may  issue  and  be  heard  at,   1108. 
proliibition    may   be   issued  and  heard   at,    1108. 
MAP 

as    evidence,    1936. 
boundaries,  2077. 

rule  for  construction  of  descriptions  of  land  referring  to,  2077. 
MARINERS.      See   tit.    Ships  aud   Sliippiitjsr. 

claim  for  wages  superior  to  attaoliment  against  vessel,  825. 
MARITIME  L,AAV.     See   tit.   Ships  and  Shipping. 
MARK 

included  in  signature  or  subscription,  17. 
to  be  witnessed  by  two  persons,   17. 
MARRIAGE.       See    tits.     Divorce;    Husband    and     >\ifc;     ^tarried 
\Vonian. 
abatement,    385. 

administratri.x,  effect  on  authority   of,   1370. 
afBnity,   meaning  of,   17. 
agreement 

for,  upon  consideration,  must  be  in  writing,  when,  1973. 

upon   consideration   of,   1973. 
breach   of  promise,  private  sittings,   125. 
declarations  of  decedent  relating  to,   1870. 
escheated    estates,    1272. 
executrix   of,   effect,    1352. 
guardian's,  does  not  end  authority,  1751. 
guardianship  terminated  by  marriage  of  ward,   17.j3,   1802. 
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MARRIAGE    (continued). 

limitations,  affects,   how,   328,    352. 

no  defense  in  action  of  unlawful  detainer,   1164. 

perpetuating   evidence    of,    2083. 

presumption   of   from   cohabitation,    1963. 

ward,  of,  effect  of,  1753,  1802. 
MARRIED  WOMAN.     See  tits.  Husband  and  Wife:   Marriage. 

actions  by   or  against,  when   liusband  to   be  joined,   370. 

administratrix,    1370. 

as  party  to  action,   370. 

as  sole  trader.     See  tit.   Sole  Trader. 

escheated   estate,   limitation    of   action   to   recover,    1272. 

executrix,   1352. 

injunction   by,  undertaking,    529. 

limitation  of  actions  in  cases  of,  353. 

may   be  executrix   1352. 

may  defend  action  against   herself  and   husband,   371. 

may  sue  or  be  sued  alone,  when,  370. 

party,  as  a,   364,  371. 

sole   trader,    1811-1821. 

unlawful    detainer 

coverture  no  defense,   1164. 
execution,   enforcement,    1164. 

wife  as  party,  husband  of  to  be  joined,  when,  370. 

witness  against  husband,  1881. 
MARSH.      See    tit.   Boundaries. 
MASCULIIVE 

includes  the  feminine  and  neuter,   17. 
MASTER    AND    SERVANT 

claims  for  wages  preferred  on  assignment,  1204. 

death    of   employer,   wages   a   preferred   claim,    1205. 

relation  of,  disqualifies  referee,   641. 
MATERIAL   ALLEGATION 

definition  of,  463. 

only,   need  be   proved,   1867. 
MATERIAL  FACTS.      See  tits.  Answer;   Complaint;   Pleadings. 
MATERIALMEN.      See   tit.   Mechanics'   Liens. 

MATERIAL    OBJECTS   PRESENTED   TO    THE   SENSES    OTHER 
THAN  WRITING 

admitted   as   evidence,    1827,    1954. 

view  of  premises,  jury  may  take,   610. 
MATERIAL    VARIANCE.       See     tit.     Variance    and    Mistakes     in 

Pleadings  and  Amendments. 
MATTER 

in  avoidance,  controverted,   462. 

redundant,   striking  out,   453. 
MEANDER  LINE.     See  tit.  Description  of  Land. 
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ME:CHAMC'S'   LIBN.      See  tit.   Liens. 

abandonment  of  improvement  or  failure  of  contractor,  effect, 

1200. 
acceptance   of  building',   1187. 
action 

consolidating,   119.5. 

for   debt  may   be   concurrently   maintained,   1195. 

may   be   one   for  all,    1195. 

on,  owner  may  deduct  amount  of  judgment  and  cost.s.   1193. 

on,   paym.ent  withheld,  pending,    1193. 

on,   recovery  by  owner  against  contractor,  1193. 

personal,   right   to   maintain   not  affected   by.    1197. 
agent 

of  owner,   who  held  to  be,   1183. 

work    done    at    instance    of,    1183. 
alterations 

in   building,   1183. 

of  contract,  effect  of,   1184. 
amount   recoverable   on,   1193. 

any  number  of  lienholders  may  join   in  action,   1195. 
appeals   in,    1199. 

at  expense  of  owner,  wliat  construed  to  be,   1192. 
attachment,  etc.,  against  materials,  1196. 
attorneys'   fees  on   foreclosure   of,   1195. 
bond 

failure   to    file,    effect   of,    1203. 

of  contractor,  1203. 
action   on,    1203. 

effect  of  non-compliance  with   statute.    12(i3. 
requisites   of,   1203. 
to   be   filed,    1203. 
who   shall    have   right   to   recover   on.    12o3. 

terms    of,    1203. 
cessation    of   work,   effect   of.    1187. 
city  and    town    lots,   on,    1191. 
claim    of 

fees   for   recording,   1189. 

requisites  of,  1187. 

time   for   recording,    1187. 

to  be   filed  in   recorder's   office,   1187. 

to  be  recorded  and  fees  of  recorder,   1189. 
claims,  record  of,  index  of,   1189. 

completion   of   contract,    what   deemed    to   be,    1187. 
consolidation  of  actions,  practice  on,   1195. 
conspiracy  of  owner  and  contractor,  effect  of,   12o2. 
contract 

•  oiitractor's,    1183. 
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MECHANICS'    LIEN 
contract    (continued). 

price   payable  in  instalments 

as   to   rights   under,    1184. 

contractor's,    1183. 

in  case  of  alteration  of  contract,  1184. 

liens  to  be  paid  in   money  without  diminution,    1184. 

notice,   how   served,    1184. 

no  such  notice  shall  be  invalid  by  reason  of  any  defect 
of  form,   1184. 
payment  before  due,  not  valid  for  what  purposes,   1184. 
withholding  from   contractor  amount,   1184. 
written  notice  of  performance  of  labor,  etc.,  effect,   1184. 
requisites    of,    1183. 
to   be  filed  in  county,   11S3. 
when   must   be   written,    1183. 
contractor 

abandoning   work,  effect   of,   1200. 
bond  of,  inures  to  benefit  of  laborers,   1203. 
lien   for  claims  against,   1193. 
measure    of    recovery    by,    1193. 
to  defend  suits,  1193. 
costs,   on   suit  to   foreclose,   1193,    119.T. 
counterclaim  and  set-off,  1184. 
court  to  declare  order  of  liens,  1194. 
duration  of  lien  ninety  days,   1190. 
effect  of  lien,   1186. 

test  as  to  priority  of  land,   1187. 
encumbrances  postponed  to,   1186. 
error   or   mistake    in    statement   of   demand   not   to    invalidate. 

1203a. 
exemption  of  materials,  from  execution  or  attacliment,  1196. 
extends  to  entire  contract  price,   wlien,   1183. 
failure   or  abandonment  by  contractor,   effect   of,    1200. 
false   claims,  forfeiture  of  lien,  1202. 
filing  claim  of  lien,  1187-1190. 

for  connecting  house  with   sewer,  when,    1191a. 
for  power  supplied  by  team,  etc.,   1183a. 
for  what  work  may  be  had,  1183,    llSSa,   1191a. 
forfeiture  of  lien 

as   to   what  constitutes  a,   1202. 
falsely   including  material,  etc.,   1202. 

if    owner   and    contractor    shall    directly    or    indirectly    con- 
spire, 1202. 
fraudulent  contract  between   owner  and   contractor,   effect  on 

liens  of  others,   1202. 
generally,  1183-1200. 
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MECHANICS'   LIEN   (continued), 
grading  street  or  lot,  lien  for,  1191. 
highways,   improvement   on,    1191. 
impaired   only   by  written   consent,   1201. 
imperfections,   trivial,   effect   of,    1187. 
improvement 

hold  constructed  at  instance  of  owner,  1192,  1202. 
notice  of  nonliability  for,  1192. 
improving   city   lots,   for,   1191. 
incident   of  judgment,    right   to   recover   reasonable   attorneys' 

fees.      See   "attorney's  fees,"   this   title. 
instance   of   o^vner 

improvements   held   to   be  constructed  at,    1192,  '1202. 
what  work   deemed   done   at,    1183. 
interest  in  land  subject  to,  1185. 
joinder  of  lienholders  in  action,  1195. 
land   subject  to,    1185. 
lien 

does  not  impair  riglit  to  proceed  for  recovery  of  debt,  1197. 
of  others  not  to  be  impaired  by  contractor  or  owner,  1201. 
upon  lot  for  improving,   1191,   1191a. 

upon  two  or  more  pieces  of  property,  amount  due  from  each 
to  be  designated,  1188. 
lots,    city   lien   for   improving,    1191. 
materials 

materials     provided     exempt     from     attachment     or     execu- 
tion, 1191. 
measure   of   recovery   by    contractor,    1193. 
n^ining   claim.      See  tit.    niiniu;!;   Claim. 

lien    on,    1183. 
new  trials,  appeals,  1199. 
notice 

by   owner  to  avoid   liability,    1192. 
of  completion,   1187. 

effect  of  failure  to  record.   1187. 
fee  for  recording,   1187. 
time  for  recording,   1187. 
of  owner,  to  contain   what,  1187. 

that  not  responsible  for  improvements,  1192. 
to  owner  of  labor  done,   1184. 

duty    to    withhold    paynicut     frutn    conlrai-tor    and    others, 

1184. 
requisites  of,    1184. 
service   of,    1184. 
on  what  structures  may  be  had,  1183. 
order  of  liens  to  be  declared  by  tlie  court,    1194. 
parties  to  action,  1195. 
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MECHANICS'    LIEN    (continued). 
payment 

of  contract  price,  1184. 

remedy   of  mechanics,    laborers,   and   materialmen,    11  S3. 

withheld  pending'  action   on  lien,   1193. 
personal   action,   right   of   not    impaired   by,    1197. 
practice,   rules   of,   1198. 
preference   of,   1186. 
priority 

of,   court   to   declare,    1194. 

over   other   liens   and   encumbrances.    IISC. 
property  subject  to,  •1183-1 1 8G. 
protection   of   owner,    1193. 
rank  of,  court  to  declare,   1194. 
recorder,  fees   of  on   recording  claim,    1189. 
recording 

and  filing,  1187. 

of  claims   of,   1189. 

of,  fees  for,  1189. 
recovery   of   debt,   lien    does   not    impair   right   to    proceed   for, 

1197. 
rules  of  practice,  in  suit,  action  on,  1198. 
sale   of  property,  application   of   proceeds,   1194. 
separate  parcels,  claim  on,  1188. 
service   by  publication,    1191. 
several  propertie.s,  on 

amount  due  from  each  to  be  designated,   1188. 

extent   of,   1188. 
statement  of  deinand,  1187. 
subcontractor,   1186. 

all    claims    of    lien    must    be    filed    within    ninety    days    after 
completion   of  building,    1187. 

claim  of  lien,   when  to  be  filed  and  what  to  contain,   1187. 

contents  of  notice,   1187. 

failure  to  file,  estoppel,  1187. 

notice  when  filed  must  be  recorded,  1187. 

within   what  time,   1187. 
time  of  continuance  of  lien,   1190. 

upon  lot  for  connecting  house   with   sewer,   when,   1191a. 
upon  property  on  which  labor  has  been  bestowed,  1183.  llS3a. 

1191a. 
waiver  of  claims  by  written  consent,  1201. 
what  interests   in  land  subject  to  lien,   1185. 
where   contractor   fails   to   perform   contract.    1200. 
who   entitled   to,    1183,    1183a,   1191,    1191a. 
written   consent  to  waive   claims,   1201. 
MEMORANDUM.      See     tits.     Official     Reporter;     Stenographer's 
Transcript. 
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MEAIORANDUM    (continued), 
of  attached  property,  545,   546. 
of  costs 

on  appeal,   1034. 
to   be   furnished,    1033. 
use   of   to   refresh    memory   of    witness,    2047. 
MEMORY 

refresliing  from    notes,  etc.,   2047. 
"MENTALLY   IXCOMPETEXT." 

who  is,  1767. 
MERGER 

of  civil   and   criminal   remedies,    none,   32. 
of  oral   negotiations  in   written   instruments,   1856. 
MESNE   PROFITS 

limitation  of  action   to  recover,  336. 
METES   AND   BOUNDS 

description   of  property  by,   455. 
MILITARY    OFFICER 

exempt  from  jury  duty,  200. 
MINER 

what    property    exempt,    690. 
MINES   AND  MINING.     See  tit.  Mining  Claim. 

action  to  recover,  survey  of  tunnels,  shafts,  and  drifts.   742. 
eminent  domain,  1238. 
estate  of  decedent 

order  for   sale   of,    1580. 

copy   of   to   be   recorded,   1580. 
how   obtained,    1580. 
to  show  cause,   1580. 
hearing   on,   1580. 
service    of,    1580. 
local   rules  governing  actions,   748. 
e.vomption  of  property  of  miner.  690. 
mechanics'    lien    on,    1183. 

milling  customs,   proof  of   in  actions  cnnct'niing,    "is. 
suniinury    sale    of 

interest.       See    tit.     .Sale    and     <'oiive>  aiiee      «»f     I'roperlj      of 

Decedeuts. 
mines  belonging  tn  (U'ccdent,   1  r)29- 1  .')33. 
survey 

liability  for  injury  done  by,  743. 

of  order  for  what  to  contain,  and   liow  served,  743. 
use  of  public  land  for  mining,  effect  on  cei-tificate.  1925. 
MINERAL    LANDS 

estate  of  decadent.     See   til.    Klines  and  Mlnlui;. 
patent  of  date   of  location    is   prima  facie  evidence,    1927. 
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MINING  CLAIMS.     See  tit.  Minen  and  Mining. 

action   concerning   to  be   governed   by   local    rules,    748. 
customs,  etc.,   evidence  of,   748. 

proof  of  customs  and  usages   in  actions  affecting,   748. 
probate  sale  of,   1529. 
MINISTER 

affidavit,  may  take  in  foreign  countrj^  2014. 
exempt  from   jury   duty,   200. 
MINISTERIAL,    OFFICERS.      See    tit.    Courts    of   Justice.**,    minis- 
terial  officers. 
MINOR.     See   tits.   Guardian   of   Elinors;   Infants. 

cannot  serve  as  administrator,  but  his  guardian   may,   1368. 
heirs.      See  tit.   Minor  Heirs. 
limitations,    effect   on,    328,    353. 

may   remain   in   decedent's   house.      See  tit.   Provision   for   Sup- 
port  of  Family. 
mortgages   and   leases    of    real    estate    of.      See    tit.    Mortgages 
and  Leases  of  Real  Estate  of*  Decedent,  etc. 
MINUTES 

of  proceedings  in  justices'  court,  93. 
MISCARRIAGE 

or   debt    or    default    of    another,    promise    to    answer    for    must 
be  in   writing,   1973. 
MISCONDUCT 

of  jury,   new  trial  for,   657. 
MISDEMEANOR 

failure  of  public  administrator  to  account,   is  a,   1744. 
jurisdiction  of  justices  of  the  peace,  115. 
number   of  trial  jury,   194. 
MISDESCRIPTION.     See  tit.  Misnomer. 
MISJOINDER.      See   tits.    Coniitlaiut;   Parties;   Pleading. 

of  parties.      See  tit.  Joincler  of  Parties. 
MISSING  PERSONS.     See  tits.  Estates;  Trustees, 
estates   of 

as   to   generally,   1822. 
bonds  to  be  given  by  trustees,   1822a. 
pow'ers   and   duties    of   trustees,    1822b. 
who  to  be  preferred  in  appointing  trustees,  1822. 
MISTAKE.     See  tit.  Errors,  Defects,  etc. 

as     ground    for    relief    from     default    judgment     in     justices' 

court,  859. 
and    error    in    statement    of    demand    not    to    invalidate    claim 

to  mechanics'  lien,  1203a. 
in  pleading-.     See  tit.  Variance  and  Mistalves  in  Pleadings  aud 
Amendments. 
amendment  correcting,   473. 
how  provided  for,  469. 
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MISTAKE    (continued). 

limitation   of  action,  liow  affected   by,   338,   1573. 
parol  evidence  to  sliow,   in   writing,   1856. 
relief  from 

as    to    generally,    473,    ISSfi. 
judgment   on   ground   of,   473. 

Mon 

damages    by,    action    for.    340. 
>I4H>K    or    TAKIIVG    TESTIMONY     OK    WITNESSES.      See    tits. 
Elvitleiioe;   AVitiie.ssos. 

affidavit.     See  tit.  Affirtavil. 
deposition.     See  tit.  Depositiuii. 
in   what  manner  taken,  2002. 
by  affidavit,   2002. 
by  deposition,  2002. 
by  oral   examination,    2002. 
oral  exanaination.     See  tit.  Exsiiiiiiiation  «if  VVitiies.se.s. 
MOIJIFICATION 

award    of,   1288. 
MONEY 

specifird  kind   of,   in   judgments,    6G7. 
MONEYS   PAID    INTO   COURT 
disposition  of,  2104. 

irregularly   deposited   with   treasurer,   2104. 
MONTH 

means   calendar  month,   17. 
MONUMENT.     See  tits.  Boiiudiirics;  Evirtein-e. 
as   evidence,    1870. 
as  landmark,   1870. 
boundaries,  monuments  as,   2077. 
MORTGAGE.     See  tit.  Foreclosure  of  M«rt>;:aj?e. 
adverse   possession,    346. 
appeal   lies  from  interlocutory  judgment  in   action   to   rc.'dcem, 

963. 
chattel,   foreclosure,  bond   on    appeal,    943. 
conveyance,  mortgage  not  deemed  to   be,   no  matter   what    its 

terms,  774. 
det'crteiits 

against  estates  of.     See  tit.  C'Iujiiim  aK'niost   ENlatcs. 
effect  of  failure  to  present,   1500. 
need  not  be  presented,  1500. 
order  of  payment,  1643,   1644. 
encumbered  land,  sale  of,   1569,   1570. 
estates  of,   1577,   1578. 
foreclosure  of.     See  tit.  Foroflosure. 
generally,    726-728. 

interlocutory  judgment  in  arliim    in   redeem,  time   for  appeal, 
939. 
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MORTGAGE    (continued). 

limitation  of  action  to  redeem,  346. 

when  two  or  more  mortgages,  347. 
not  deemed  a  conveyance,  no  matter  wliat  its  terms,  744. 
possession  under,  746. 
priority  of  mechanics'  lien,   1186. 
purchase  mo-ney   in  partition,   mortgage  for,   777. 
redemption.      See   tit.   Redemution. 

limitation   of  action   for,   347. 
satisfaction  of  record,  675a. 
form  of,  675a. 
MORTGAGES  AlVD  LEASES  OF  REAL.  ESTATE  OF  DECEDENT. 
ETC. 
as   to,    generally,    1577. 

lease,  proceedings  to.     See  "proceed ings  <o  lea.te,"  this  title. 
proceedings  to  lease 
appraisers,   1579. 
as   to,    1579. 

conditions  of  lease,  1579. 
effect  of  lease,  1579. 
errors   and  omissions,   1579. 
hearing,   1579. 
minimum   rental,    1579. 
order  of  court  to  show  cause,  1579. 
petition,   1579. 

requirements  of,  1579. 
service  of  order,  1579. 
witnesses,    1579. 
proceedings   to   obtain   order 
as  to,   1578. 

duty   of   executor,    1578. 
effect  of  notes  and  mortgages,  1578. 
how  unsatisfied  indebtness  paid,   1578. 
jurisdiction  of  court,  1578. 

when  proceeds  are  insufficient  to  satisfy  mortgage,  1578. 
effect  of   order,   1578. 
hearing,   1578. 

order  of  court  directing  loan,  1578. 
testimony  of  witnesses,  1578. 
order  of  court  for  hearing,  1578. 
petition  must  show  what.      See  "wbat   petition   must   show," 

this    title. 
service 

of  order,  1578. 
what   petition    must   show,    1578. 
amount,   1578. 
charges,   1578. 
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MORTGAGES  AND  LEASES  OF  REAL  ESTATE,  ETC. 
prooeedinKs    to    obtain    order 

■ivliat   petition  must  .slio^v   (continued), 
name  of  legatees,  1578. 
statement  of  debts,   1578. 
MOTHER.     See  tit.  Parent  and  Child. 
administration   by,   1365. 
death  of  child,  may  sue  for,  when.   376. 
guardianship  by,   1751. 
injury  to   child,   may   sue   for,    376. 
seduction,  may  sue  for,  375. 
MOTION.     See  tit.  Orders. 

affidavits  may  be  used,  on,   1005,   2009. 

attachment,   to   discharge,   556,    557. 

definition,    1003. 

for  dissolution   of   injunction.      See  tit.   lujnuction. 

for  new  trial.     See  tit.  New  Trial. 

generally,   1003-1007. 

informality,  refused  for,  second  application,   182. 

injunction,  to  vacate  or  modify,  532. 

judgment,   to  vacate,   663. 

must  be  made  where,  1004. 

notice  of 

at  what  time  to  be  given.   1005. 
generally,   1005. 
service,  etc.,    1010-1021. 
time  for,  when  served  by  mail,  1005. 
time  to  be  given,   1005. 
when   to  be  given,    1005. 
postpone  trial,  to,  for  absence  of  witness,  etc.,  595. 
reference  ordered  on,  in  what  cases,  639. 
repeating   motion   prohibited,   182.    183. 
res  adjudicata.     See  tit.  Res  Adjudioatn. 
special    proceedings,    in,    1064. 
transfer 

of  motion   to   show  cause,   1006. 
to  another  judge,   1006. 
what  it  is,  1003. 
where   made,    1004. 
MULiTIPLICITV   OF  SUITS 

injunction   to   prevent,   526. 
MUNICIPAI-    CORPORATION 
actions 
aisrninst 

to  contest   local  assessment,   limitation,   349. 
to  recover  ff)r  damages  by  mob  or  riot,   limitation,  310. 
venue  in,   394. 
by,  transfer  to  another  county,   394. 
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MUNICIPAL   CORPORATION    (continued). 
adjiLsting  indebtedness,  etc.,  of 

answer   to   petition   for,    1822d. 

demurrer  to  petition   for,   1822d. 

how  amount  determined,   1822e,   1822f. 

provisions  as  to  judgment,  1822f. 
judgment    in,    provision.s   as    to,    1822f. 
petition    for,    1822c. 

demurrer   to,    1822d. 
rules  of  pleading  and  practice   in,  1822d. 
who  may  answer  or  demur,  1822d. 
bond  need  not  be  given   in  action,   529,   1058. 
condemnation  of  lands  of.      See  tit.  E^niinent  Domain. 

as  to  generally,  1240. 
cutting  or  injuring  trees  in,   damages  for,  733. 
injunction  by,  undertaking  not  required,  529,  1058. 
limitation  of  action 

to  contest  local  assessment,  349. 

to   recover  for  damages  done  by   niob   or  riot,   340. 
luechanics'  lien   on  city  lots,   1191. 
mob  or  riot,  action  for  damages  by,  limitation,  340. 
ordinance  of,  how  pleaded  in  police  court,    929. 
partition 

of  property  included  in  site  of,  763. 
proceedings  affecting  streets  of,  763. 
right    of   to   take    property    for    streets,    not   affected    by    code, 

1263. 
riot   or  mob,  action   to   recover   for   damages   done   by,   limita- 
tion, 3-40. 
service    of   summons    on,    411. 
trees,  cutting,  etc.,  in,  damages  for,  733. 

undertaking  in  injunction,  not  required  to  give,   529,  105S. 
venue  in  actions  against,   394. 
MUNICIPAL,   COURT   OF   APPEALS 

transfer  of  actions,  books,  and  papers  to  the  superior  court.  79. 
MUNICIPAL.   CRIMINAL   COURT 

transfer  of  actions,  books,  and  papers  to  the  superior  court,  79. 
MUNICIPAL,  ELECTIONS.     See  tit.  Contesting  Elections. 
MUTUAL  MISTAKE.     See   tit.  Errors,  Defects,  etc. 
NAMES.     See  tit.  Cliange  of  Name. 

annual    return    of    changes    of,    to    be    made    to    secretary    of 

state,    1279. 
banking  corporation  not  to  use  name  of  friendly  society,  1276. 
change   of 

as  to  generally,  1276,  1278. 
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NAMES 

elianKe   of    (continued). 
npiilicatiitn   for 

hearing  of,   1278. 
how    made,    1276. 
what  to   contain,   1276. 
who  may  make,    1276. 
corporate,  petition  for,  1276. 

county  clerk  to  make  returns  of  to  secretary  of  stale,  1279. 
county  court's  jurisdiction,   1276. 
minors,  who  may  apply  for,  1276. 
objections  to,  1278. 
itetition   for 
as   to,   1276. 
hearing    of,    1277. 
posting-   of,    1277. 
publication    of,    1277. 
service  of,  1277. 
proceedings   on,    1276. 
proof  of  publication  of  petition,  1277. 
complaint  must  contain,  what,  426. 
corporate,   cliange  of,  1276. 
fietltions 

may   be   used,   474. 
suing  party  by,   474. 

true,    must    be   inserted    when    discovered,    474. 
jurisdiction   to   change,   1276. 

presumption  as  to  identity  of  person  from  identity  of.  19\y/,. 
publication  of  change   of,   1279. 
summons  to  contain,  407. 
verdict,  each  juror's  must  be  entered,  628. 
NATIONAL    GUARD 

members   of,  exempt  from  jury  duty,    200. 
NATURALIZATION 

superior  courts  have  power  of,  76. 
NAVIGABLE    AVATERS 

as    boundaries,    2077. 
NECESSARY  PARTY.     See   tit.   PartlcH. 
NE  EXEAT 

abolished,  478. 
NEGLECT        • 

by   executor  or  administrator.      Set-   tit.   Executor  or    Adiiiiiii.s- 

trator. 
injury  or  death,  action   for,  376,   377. 
NEGLIGENCE 

causing  death,  action  for,  376,  377. 
damages  for  death,  377. 
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NEGLIGENCE    (continued). 

excusable,    as    ground    for    relief    from     default     in     justices' 

court,   859. 
limitation  of  action  for  damages  for  death  caused  by,  340. 
non-expert.     See  tit.  Opinion  Evidence. 
relief  from  judgment  on  ground  of  excusable,   473. 
NEGOTIABLE  INSTRUMENT.      See  tits.   Bills  and  Notes;   I'roni- 
isisory  Notes. 
dishonor,   notice   of,    1865. 

indorsement,   presumption  as  to   time   of  inaking,   1963. 
joinder  of  parties  in  suits  respecting,   383. 
notice   of  protest,   imports   what,    1865. 
presumption 

as  to  time  and  place  of  indorsement,  1963. 
of   consideration,   1963. 
set-off,    400. 

several  actions  on,  costs  and  disbursements,   1023. 
transfer  of,  not  to  affect  set-off,  368. 
NEUTER 

included    in   masculine   gender,    17. 
NEW  MATTER 
answer 

in,   deemed   controverted,    462. 
may  contain,  437. 
in   answer,   deemed  denied,    462. 
NEW   PROMISE 

effect   on   limitation,   360. 
limitation,    effect    on,    360. 
NEW  SURETIES.     See  tits.  Sureties;   Undertaliing. 

on     bond    of    administrator.       See     tit.     Oatlis    and      B«»nds      of 
Executors,    etc. 
NE^V  TRIAL.     See  tit.  New  Trials  and  Appeals. 
accident  or  surprise,  for,   657. 
affidavit,   on  motion,   659. 
against  law,   verdict,   657. 
appeal 

as   to,    53. 

effect  of  order  for,  53.    . 
from   order   granting   or   refusing,    939,   952. 
application   for,  in'lien 

may  be  made  on  « 

bill  of  exceptions,  658. 
minutes   of  court,    658. 
inust  be  made  on  affidavit,  658. 
argument  of  motion,  660. 

bill  of  exceptions  on  motion  for,  may  be  used  on  appeal,  950. 
by  order  of  court,  662. 

chambers,  motion  may  be  heard  at,   166,   663^. 
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NEW    TRIAL    (continued). 

chance,  jury  resorting  to,  for,  657. 

costs  of  appeal,  1027. 

court  may  order,   without  application   of  parties,   when,  662. 

damages 

excessive,  657. 

insufficient,  657. 
definition  of,  656. 
disregard   of 

evidence,  for,   662. 

instructions,  for,  662. 
distribution  of  decedent's  estate,   1664. 
eminent  domain,  1257. 

costs  on,   1254. 
error  in   law,   for,    657. 
evidence 

for  disregarding,   662. 

for  insufficient,   657. 

for  newly  discovered,    657. 
excepted,   adverse   party   deemed   to   have,   647. 
excessive  damages,   657. 

forcible  entry,  provisions  relating  to  apply.   117S. 
grouudN   for 

as   to   generally,    657,   662. 

accident   or  surprise,   657. 

errors  in  law  occurring  at  the  trial,   657. 

excessive  damages,  657. 

insufficiency  of  the  evidence,  657. 

irregularity  in  proceedings  of  the  court,  657. 

misconduct   of  jury,   657. 

newly  discovered  evidence,   657. 
Iiearing  of  motion 

practice    on,    660. 

reference  to  report  of  reporter  or  transcript  thereof,   660. 

reference  to  the  evidence,  orders,  and  pleadings,   660. 

time  for,   660. 
heirship,  provisions  apply  in  proceedings  to  determine,  1604. 
in   actions   on   mechanics'   liens,    1199. 

in   disbarment   proceedings.      See   tit.   Uiiibarment    Pr<»feedinifM. 
in  partition.     See  tit.  I'artitioii. 
iuMtruetionx 

for  disregarding,  662. 

for  misconception  of,  662. 
irregularities  in  proceeding,  657. 
jury,  for  misconduct  of,  657. 
mandamuM 

motion    for,  where   made,   1092. 

new  trials  In,  1109. 
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NEW  TRIAL    (continued). 

mechanics'  liens,  in  cases  involving,  1199. 
minutes  of  court,  motion  on,   659. 
misconduct  of  jury,  for,  657. 

how  may  be  proved,  657. 
inotiou    for 

court  always   open   for,   73. 
court  may  grant,  of  its  own,   661. 
hearing,    660. 

in   mandamus,    where   made,    1092. 
mandamus,  in,  1092. 

notice  of,  see  "notice  of  motion   for,"  tliis  title, 
of  court's  own  motion,  granted,  when,  662. 
papers   required,   658. 
prohibition    in,    1108. 
to  be   based   on   what  papers,   658. 
to  be  heard  at  time  specified  or  dismissed,  660. 
when  denied  for  defective  notice  of  intention,   659. 
notice 

of   intention 

defective,  motion  denied,   659. 
service  on  adverse  party,   659. 
time  for  filing,  659. 
what  to   contain,    659. 
of  motion   for 

as  to   generally,    659. 
upon   whom   served,   659. 
waiver   of,    659. 
what   to   contain,   659. 
withdrawal   of,   659. 
^vlien  motion  is  to  be  made  on 
errors   of   law,    659. 
insuflSciency  of  evidence,  659. 
minutes   of   court,   659. 
on  what  papers  moved  for,  658. 
order 

for,    effect   of,    660. 
of,   review   of   on   appeal,   662. 
passion   or  prejudice,  for,  662. 
probate  orders  and  decrees,  provisions  relating  to  new   trials 

apply,  1714,  1717. 
procedure 

^vlien  motion  is  to  be  made  on 
affidavits,   659. 
bill   of  exceptions,   659. 
where    motion 

is  made  on  statement  of  case,  659. 
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NEW   TRIAL 
procedure 

«Iiere   motion    (continued). 
on   ground  of 

errors  of  law,   659. 
insufficiency  of  evidence,  659. 
proliibition,  new  trial  in,  1110. 
review,  new  trial  in,  1109. 
statement 

on  motion,   659. 

settled  after  motion  for,  may  be  used  on   appenl,   950. 
terms,   order  for  on,   657,   660. 
verdict 

chance,  057. 

prevention   of,  new  trial    in   «;i.se  of,   616. 
when   may  be   granted,   657. 
when  verdict  prevented,  616. 
writs,  what  code  sections  apply  to,  1110. 
KKW  TRIALS   AIVD  APPE3AL.S.      See   tit.   Kew   I'rial. 
as  to,  1714. 

in  will  contest,  order  denying  new  trial  appealalile,  1714. 
NKVVLY   DISCOVERED   EVIDENCE 

new  trial  for,  657. 
NEWSPAPER.     See  tit.  Publication. 
Ijroof  of  publication  of  summons,    415. 
publication  in,  how  proved,  2010. 
NEXT  OF  KIN 

notice    to    be    given    to    before    order    fur    sale    of    estate    of 
ward,  1782. 
NOMINATING    GUARDIAN.      See    tits.    ExcLMitorM    and    Adminis- 
trators;  Gunrdism  of  >!inor.vi. 
NONJOINDER.     See  tits.  Joinder  of  Causes  of  Action;   Parties. 
NONJOINDER    OF    PARTIES.       See      tits.     Joinder     of     Parties; 

Parties. 
NON-JL'DICIAL   DAYS.     See   tit.    Holidays. 

as   to   generally,    134. 
N  ON-RESIDENT 

administrator,  as,   1369. 

agent  for,  in  distril)ution,  1691-1695. 

attachment  against,    537. 

contempt,  of,  1015. 

corporation,   security  for  costs,   1036,   1037. 

costs,  security  for  by,  1036. 

default  judgment  against,   585. 

dixtribution 

of  estate  of,  1667. 

to  treasurer  where  distrilnitce   is  a,  1703  VI.. 
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NON-RESIDENT    (continued). 
estate  of 

distribution   of,  1667. 

jurisdiction   of  proljate   court  over,   1295. 
guardians.     See  tit.   Guardians. 

as   to,    1793-1799. 
limitation  of  time  in  wliich  to  claim  escheated  estate  by,  1272. 
partition   affecting.      See   tit.   Partition. 

as  to,  757,  762,  788,  789. 
place  of  trial  of  action  against,  395. 
pleadings  of,  to  be  verified  by  whom,  446. 

publication    of   summons   against.      See    tits.    Siininions;   Publi- 
cation. 

as  to  generally,  412,  413,  757. 
security  for  costs  by,   1036. 
service  on,  manner  of,   1015. 
subpoena  for,  manner  of  service  of,  1015. 
wards.     See  tit.   Guardians. 

as  to,  1793-1799. 
NONSUIT 

consent  of  party,  on,  581. 

dismissal  at  instance  of  court.     See  tit.  Dismissal. 

generally,   581. 

granted,  when,  581. 

grounds  for,  581. 

intervention,   effect  on,   581. 

judgnient  on,  not  on  merits,  581. 

merits,  in  what  cases  judgments  to   be  on,   582. 

on  failure 

of  party  to  appear,  581. 

to  prove  case  for  jury,  581. 
on  plaintiff  abandoning  action,   581. 
provisional  remedy,  effect  on,  581. 

specify  grounds  of  motion  for,  defendant  must,   581. 
terms,  offering,  581. 
when  may  be  entered,  581. 
NOTARY    PUBLIC 
affidavit 

in  another  state,  may  take,  2013. 

may  take,  2012. 
deposition,  may   take,    2031. 
oaths,  etc.,  may  administer,   2093. 
seals,  records,  and  furniture  exempt,  690. 
NOTE,     See  tits.  Bills  and  Notess   Proniis.sor5-  Notes. 
NOTICE 

adverse  party,  to,  to  produce  writing.     See  tit.  Notice  to  Pro- 
dace. 
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NOTICE    (continued). 

appeal,  of.     See  tit.  A|ii>eal.<«  in  Civil  Aftioii.«i. 

as  to,  940. 

to  superior  court,  974. 
appearance  dispenses   with   proof   of,   1306. 
attached 

property,  of  sale  of,  548,  550. 

vessel,  of  sale  of,  824. 
attorney 

of  change  of,  285. 

of  death  or  removal  of,  286. 

of  substitution   of,   285. 
bill  of  exceptions.     See  tit.  Bill  of  Except iona. 

in  settling,  650. 
by  administrator  of   final   settlement,   1634. 
calendar,   on   restoring  case  to,   593. 
constructive,  lis  pendens  is,  409. 
construed  how,   1864. 

contempt  proceedings,  to  show  cause  in,  1212. 
contribution,  of  claim  for,  709. 
corporation.     See  tit.  Corporation. 

dissolution  of,  notice  of,  hearing  on,  1233. 
ileatli 

given  of  to  public  administrator,  1728. 

or  removal  of  attorney,   286. 
decedent's 

creditors,   to.      See   tit.    Claims   against    Estate. 
as  to,  1490. 

estate,  of  postponement  of  sale  of,  1558. 

real  property,  of  sale  of,  1547,   1549. 
defective  title,  papers  in  case  with,  valid,  when,  1046. 
distribution,  of  proceedings  on,   1664. 
execution  sale,  of 

as  to,   692. 

liability   for  defacing  or  taking  down,  693. 

selling  without,  693. 
form  of,  1010. 

heading  to  paper,  defective.  1046. 
hearing,  of,  594. 

in   justice  court,   850. 
imprisonment,  on   application   for   discharge  from,    1144. 
in  claim  and  delivery,  when  and  where  to  be  filed,  520. 
in  mechanics'  lien.     See  tit.  Meclianlcs'  Lien. 
injunction,  of  motion   to  dissolve,   532. 
judicial.     See  tit.  JndicinI  Notice- 
taken   of  what  facts,   1875. 
letters  of  administration,  of  application  for,   1373. 
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NOTICE    (continued). 

lieniiolders,  to  in  partition  to  ni)]i<'ar  before   referee,   762. 
lis  pendens.      See  tit.   Liis  I'einlens. 
mail,  service  by,  time  for,  1005. 
mandamus,  of  application  for,  1088. 
mechanics'  lien.     See  tit.  Mechsinu'.s'  Lieu. 

to  owner  of  work  done,   1184. 
m.otions  and   orders,   of,   1003-1007. 

must    be    given    to    defendant,    after    appearance,    of    all    pro- 
ceedings,   1014. 
need  not  be  given  to  defendant,  where   he  fails  to  appear,   of 

proceedings,   1014. 
negotiable   instruinent.      See   tits.   Dills   and   Notes;   Negotiable 
lustriiuieiits;   Promissory   Notes. 

of  dishonor  of,  construction  of,  1865. 
new  trial.     See  tit.  New  Trial. 

of  intention  to  move  for,  659. 
non-resident  guardian.     See  tit.  Guardian. 

of  removal  of  property  by,  1798. 
non-residents,  to,  upon  whom  to  be  served,   1015. 
of  appeal.     See  tit.  Appeal  in  Civil  Actions. 
of  change  of  attorneys,  285.  . 
of   claim   against   estate   of   decedent.      See    tit.   Claims   ag-ainst 

Estate. 
of  hearing.     See  tit.  Procedure  in  Civil  Action. 

on   petition   to   establish   heirs,    1724. 

on  petition  to   set  aside  exempt  property,    1465a. 
how   served   and    when,    1465a. 
of   intention   to   inove   for   vacation    of   judgment,    when    given 

and   what   to    contain,    1663a. 
of  new  trial.     See  tit.  New  Trial. 
of  pendency  of  action.     See  tit.  Lis  Pendens. 
of  time  of  hearing  of  petition  to  establish   heirs.   17  24. 
of  trial.     See  tits.  Procedure  in  Civil  Actions;  Trial. 
orders  made  without,  vacated  and  modified  how,  93  7. 
partition,  sale  in,  of,  755. 

perpetuating  testimony,   of   proceedings   to,    2084. 
prisoner,  of  application  for  discharge,  1145. 
probate,  of  petition  for,   1303. 
recorded  probate  decree  or  order  as,  1706. 
redemption  from  execution,  of,  703. 
requisites  of,  1010. 
served  how,  1010,  1011, 
service 

as  to  generally,   1010-1017. 

how  made,  1010,  1011. 

mail,  by,  1012. 
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NOTICE 

service    (continued). 

non-resident,   on,    101. 'i. 
Of,  time  for,  1005. 
time  for  extension  of,  1054. 
sole  trader.     See  tit.  Sole  Trader. 
of  application    to  become,   1812. 
special,  of  administration  iiroceediuK's  l».v  Kiiiirilian 
demand   of   by   relatives,   1761. 
served    how,    1761. 
surety,  to  of  entry  of  judgment  against,  1055. 
tenant  holding  over,  to,  and  how  to  be  served,   llGl,   1  Kii'. 
title  to,  want  of.  effect,  1046. 
to  lieirs,  special 
how  given,   1380. 

request  for,   what  to   contain,    1380. 
to  proceed.      See  tit.  Notice  to  Proceed. 
to   sliow   cause.      See  tits.   Notice  to   Show   Cause;   I'r«i«'e«liire   in 

Civil  Actions. 
to  take  deposition.     See  tit.  Deposition. 

dispensed   with    where    witness    resides    out    of    state,    when, 
2029. 
to  unknown  owners.     See  tit.  Notice  to  Unlinown  Owners, 
trial  of 

as  to  generally,  594. 

when  cause  transferred  to  another  justices'   court,  836. 
writ  of  review,  of  application  for,  1069. 
written,  must  be,  1010. 
NOTICE  OF  APPEAL.     See  tit.  Appeals  in  Civil   Actions. 
NOTICE    OF    HEARING.      See    tits.    Notice:    Procedure    in    Civil 
Actions, 
in  justices'  court 
form  of  notice,  850. 
necessity   for,   850. 
service  of  notice,  850. 
NOTICE   OF   MOTION.     See   tits.    Motion;   Notice. 
NOTICE   OF   MOTION   FOR  NEW  TRIAI,.      See   tits.   New   Trial; 

Notice. 
NOTICE  OF  PENDENCY  OF  ACTION.     See  tit.  I-is  Pendens. 
in   action   to  cjuiet  title,  750. 
wlKMi   to  be  filed  and  contents  of,  750. 
NOTICE  Oi-'  SETTLEMENT.     See  tits.  New  Trial;  Notice. 
NOTICE    OF    THIAI,.      See    tits.    Notice;    Procedure    in    Civil    Ac- 
tions; 'I'rial. 
NOTICE  TO   PKODLCE 

disobedience  of,  secondary  evidence  admissible,   1938. 
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NOTICE    TO    PRODUCE    (continued). 
refiLsal  to  produce  books  and  papor!4 

exclusion  of  evidence  for,  1000. 
presumption  on,  1000. 
when  unnecessary,   1938. 
NOTICE  TO   SHOW  CAUSE.     See  tit.  Procedure  in  Civil   Actions. 

in  contempt  proceedings,   1212. 
NOTICE  TO  UNKNOWN   OW^NERS 

how  served  in  action   to  quiet  title,  750. 
affidavit  of  service  and  contents  of,  750. 
NOTICES  AND  PAPERS 
filing  and  service  of,  1010. 
lio«'  served 
as  to,   1010. 
on  attorney,  1010. 
notice  after  appearance,   1014. 
.service 

by  mail,  when,  1012. 

how  made,  1013. 
by  telegraph,  1017. 
of  notice  on  non-resident,   1015. 

provisions  for  service   to   not  apply   in   contempt   proceed- 
ings, when,  1016. 
where    party   has    an    attorney,    service    may    be    made    on 
him,  1015. 
when  made,  1012. 
when  and  how  served,  1011. 
upon  a  party,  1011. 
upon  attorney,   1011. 
NUISANCE 

abatement   of,    731. 

action  for,  may  be   instituted  by  whom,  731. 

civil  action  may  be  brought  in   name   of  the   people,   731. 

continuing,   731. 

definition    of,    731. 

enjoining,  731. 

generally,  731. 

jurisdiction  in 

of  district  court,  76,   731. 
of  supreme  court,   52. 
private,  731. 
public,  731. 
who  may  sue,  731. 
NUMBER 

of  VFitnesses  to  prove  fact 
one  sufficient,  1844. 
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NUMBER 

«f   ^vitnesse.s    to    prove   fact 
one   sufficient    (continued). 
exception  to   rule 

in   perjury,   1844. 
in    treason,    1844. 
singular  or  plural    words    in   code,    17. 
NUMBERS 

may  be  expressed  by   numerals,   186. 
1VUMERAL.S 

may  be  used  to  express  numbers,   180. 
NUNC   PRO  TUNC 

filing-  of  papers  destroyed  by  fire  or  other  calamity,   104fia. 
NliNCUPATIVE  VVII.1,.     See  tit.  Wills. 

as  to  generally,   1344-1346. 
OATFIS  AND  AFFIRMATIONS.     See  tit.  Oaths  an<l  llonds  of  Ex- 
ecutors   and   Administrators, 
administered 

by   whom,    128,    177,   2093. 
how,  2094. 
administrator,  of,  1285,  1387. 
affirmation 

equiv'alent  to  oath,  2097. 
form  of,  2097. 
in  place  of,  2097. 
appraiser,  of,   1445,   1449. 

arbitrators  and  administrators,  of,  1285,  1387. 
attorney,  of 

on   admission    to  practice,   278. 
when  acting  as  judge  pro  tempore,  72. 
commissioner  or  elisor,  of,  to  sell  property,  726. 
corporation's,  how  may  be  taken,  1348. 
deputy  justices'  clerk,  authority  of  to  administer,  86. 
executor  or  administrator,  of,  1387. 
form    of,   2094-2096. 
include  declaration,   17. 

judicial  and  certain   officers  authorized  to  administer,  2093. 
juror,   of,   604. 
justices'  clerk,  of,  86. 
of    commissioner    appointed    to    sell    in    mortgage    foreclosure, 

729. 
of  guardian   to  render  account,   1754. 
of  receiver.     See  tit.  Receiver. 
plionographic  reporter,  of,  272. 
po^ver  of 

court   to   administer,   128. 
judicial  officer  to  administer,   177. 
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OATHS    AND    AFFIRMATIONS     (continued), 
prisoner,  of,  on  his  discharge,  1148. 
public  administrator 
as  to  what  taken,  1727. 
authorized  to  administer,   1242. 
receiver,  of,   567, 
sole  trader,  of,  1818. 
special  administrator,  of,   1414. 
to  be  administered  prisoner  on  application  for  discliarg-e  from 

civil   arrest,   1150. 
to    inventory.      See    tit.    Inventory,   Appraisement,   aud   PoNses- 

.sion  of  Elstate. 
to  witness.     See  tit.  Witnes.s. 
who  may  administer,   1242,  2093. 
■witness  of 

as  to  generally,  2094,  2097. 
affirmation  instead  of,  2097. 
OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS 
additional   bond,  wlien  required,    1389. 
additional  security,  1394. 
appear  and  qualify,  must,  1349. 

application  for  new  sureties   to  be  made  any  time,   1406. 
approval  of  bonds,  1393. 
are  required,  13S7. 
bonds 

additional 

application  for 

order  on  to  be  entered  in  minutes,   1406. 
when  may  be  made,  1406. 
citation    on 

service    where    executor    absconds    or    cannot    be    found, 

1398. 
time  and  inanner  of  service  of,  1398. 
when  security  insufficient,  1399,  1402. 
for  sale  of  real  property,  1389. 
hearing-  of  evidence  on,  1397. 
petition  for 

hearing  of,   1397. 
new   bond   ordered,    when,    1397. 

suspending  power  of  representative  until   given,   1436. 
when  bond  insufficient,  1397. 
when  sureties  in  failing  condition,   1397. 
security   when   bond   insiifflcient,   1394. 
suspending  power  until   matter   determined,    1401. 
when  not  required,  1389. 
when  ordered,  1399. 
amount  of,  1388. 

another  representative  may  sue  on,  1586. 
1848 


INDEX. 
[References  are  to  sections.] 

OATHS  AND  BONDS  OF  EXECUTORS  AND  ADMINISTRATORS 
bond»4    (continued). 
apiirovcd 

may  be  by  judge  at  cliambers,  166. 

must  be  by  judge  of  superior  court,  1393. 
certificate  of  justification   to  be  attached  to,    1393. 
oitntioii  of  Mureties 

on  insufficient,  1394. 

to  be  examined  as  to  qualifications,  1394. 
competency  of  all   representatives,  1426. 
o<infliti<>n,s   of 

as  to,   1390. 

separate  wliere  more  than  one  administrator,  1391. 
dispensed  with,   when,   1396. 

examination   of  sureties  as   to   qualifications,   1393. 
failure  to  give,  deprives  of  right  to  administer,  1395. 
form  aud  requisites  of 

as  to  generally,  1388. 
further    security,    when    required    without    application    for, 

1402. 
insufficient,  citation   to  sureties,  1394. 
justification   of  sureties.      See  tit.  Jiistifleatioii  of  SureUes. 

as  to,   1388. 
liability  on,    1407. 
new,  revolcinj?  letters   for 

failure  to  give,  1405. 

neglecting  to   give,    1400. 
new  surety  given,  releases  old,  1  404. 
of  corporation  as,   1348. 

petition  to  require  when  the  will  provides  otherwise,  J  40 1. 
release  of  sureties 

citation   to  give  other  sureties,   1103. 

giving  now  bond  as,  1403. 

petition   for,   1403. 
representative  must  give,   1388. 

right  to  administer  ceases  where  sufficient  not  given,  1395. 
separate,  where  there  is  more  than  one  representative,  1391. 
several  recoveries  on,  1392. 
sureties 

lillng    petition    showing    insufficient,    and    asking    furtlier, 
1397. 

giving  new,   releases  old,  1404. 

release    of,    citation    for,    service    where    execulnr    absent, 
1403. 
suspending    powers    until    deternunatiuM    of    application     to 

require,  1401. 
to  be  recorded  by  clerk,  1387. 
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OATHS   AND   BONDS   OF    EXECUTORS,   ETC.    (continued). 
citation  and  requirements   of  judge   on   deficient   bond,   1394. 

additional   security,    1394. 
citation   of   executor,   etc.,   to   show   cause   against,   application 

for  further  bond,    1398. 
conditions  of  bonds,   1390. 
corporation  as  executor,  oath  of,  1348. 
further  security 

ordered  without  application  of  party  in  interest,  1402. 
to  be  ordered,   1399. 
liability    on   bond,    1407. 
neglect 

to  give  new  sureties  forfeits  letters,  1405. 
to  obey  order,  effect,  1400. 
new  sureties,  1404. 

neglect  to  give  forfeits  letters,  1405. 
oath   of 

before  letters  issue,   1387. 
special  administrator,  1414. 
party   in   interest   need  not   apply   for   suspension    of   executor 

for  failure   to   give   security,    1402. 
petition    showing   failing    security    and    asking    further    bond, 

1397. 
release  of  sureties,  1403. 
right 

ceases  when   sufficient   security   not  given,    1395. 
several   bonds  where   there  are  more  than   one  administrator, 

1391. 
several   recoveries  may  be   had   on   same   bond,   1392. 
justification   of   sureties   on,   1393. 
must  be  approved,  1393. 
suspending    power    of    executor    for    failure    to    give    further 

security,   1401. 
to  be  recorded,   1387. 

when  bond  may  be  dispensed  with,   1396. 
OBJECTION 

in  practice,  taken  by  answer  or  demurrer,  when,   433. 

may  be  taken  to  the  dissolution  of  a  corporation,  when,   1231. 

to  appointment  of  referee,  tried  how,  642. 

to  granting  letters  of  administration,  filed  when,   1351. 

to    question.      See    tits.    Evidence;    Examination    of    Witnesses; 

Testimony. 
to    questions    on    cross-examination.      See    tit.    Cross-Exaniina- 

tion. 
waived  if  not  taken  by  demurrer  or  answer,  434. 
when  taken  by  demurrer  or  answer,  433. 
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OBLIGATION 

arises  from  contract  or  operation   of  law,   26. 
definition   of,   26. 
OKFEK  TO   COMPROMISE.     See   tit.   Teiulor. 
admits   nothing-,   2078. 
generally,   997. 
in  justices'  courts,  895. 

proceeding's  on  where  niado  after  suit  brought,   997. 
OFFICE 

abolished  b>'  the  code,  7. 

appeal  from  judgment  that  one  is  usurping,  does  not  stay,  9  49. 

construction  of  repeal  as  to  certain  offices,  7. 

mandamus  lies  to  compel  admission  to,   lOS.'). 

repeal,  by  code,  7. 

tenure 

liow  code  affects,  6. 

of,  preserved,   6. 
usurpation   of,   proceedings  as   to,   802-810. 
vacancy 

in  office   of 

judge,   does  not  affect  proceedings,   184. 
superior  judge,   70. 
supreme  court,  42. 

in,   of  justice,  supervisor.s   to    fill,    111. 

when   election  annulled,    1127. 
OFFICE   HOlIItS 
as    to,    262. 

in   justices'  courts,   88. 
OFFICER 

arresting  witness,  liability  for,   2069. 

assuming  to   be  an,  a   contempt,   1209. 

authority  of  majority,  of,   15. 

bailiffs  of  supreme  court,   265,  266. 

bond,   not  required   to  give   in   action    in   oflicial   capacity,   1058. 

custodian    of    public    writing    bound    to    give    certified    coi)ies 

thereof,  1893. 
de  facto,  action  against,  limitation  of,  341. 

disobedience  of  process,  order  or  judgment,  a  conti'mpt,    1209. 
entries  by,   prima   facie   evidence,    1920,    1926. 
exempt  from  jury  duty,  200. 
impeachment  of.     See  tit.   ini|ic»clinicn4. 

as    to,    generally,    36-39. 
joint  authority  to,  majority  niii.\-  :ict,   I  "p. 
jiHl^iiicnt    aK:ain.s( 

conclusive  against   sui'cties,    1055. 

enforced  how,   710. 
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OFFICER    (continued). 
judicial 

affidavits,  etc.,  power  to  take,   179. 

contempt,  power  to  punish  for,  178,  1209^. 

controlling  power  of  courts  over,  128. 

depositions,  taking,  2020. 

exempt  from  jury  duty,  200. 

generally,    156-172. 

notice  of  public  and  private  official  acts,  1825. 

powers,  etc.,   of,    176. 

to  have  no  partner  practicing  law,  172. 
liiuitatiou  of  action  ag^ainst 

as  to  generally,  339,  341. 

for  escape  of  prisoner,  340. 
niaj'ority  may  act,  when,  15. 
ministerial,  powers  of,  128,  262. 
misbehavior  of,  contempt,  when,  1209. 
oaths,   what  authorized   to  administer,    2093. 
of  courts  of  impeachment,  37. 
prcsiiiuetl 

regularly  appointed,   1963. 

to   perform   official   duty,    1963. 
replevin,  not  bound  by  affidavit  of  value  in,  when,   473. 
secretaries  of  supreme  court,  265,  266. 

service  of  naandamus  upon  majority  of  a  board,  effect  of,  1096. 
supreme  court,  of,   265,   266. 

traveling  expenses  of,   47. 
usurpation  of  office.     See  tit.  Usurpation  of  Office. 

as  to  generally,  802-810. 
venue  in  actions  against,  393. 

verification   of  pleadings   where  an   officer   is  a  party,    446. 
witness,  as  a,  1881. 
OFFICIAIi  BALLOT.     See  tit.   Elections. 
OFFICIAL  BOND 
action  on 

of  administrator.      See  tit.   Administrator. 

of  county  treasurer.      See   tit.   County  Treasurer. 

of  guardian.      See  tit.   Guardian. 
OFFICIAL  DOCUMENT 

how  proved,  1918. 
OFFICIAL   REPORTER.      See    tit.   Phonosraitliie   Reporter. 
OIL  PIPE-LINE 

eminent  domain,  1238. 
OLOGRAPHIC   WILLS.      See   tits.    Hologrraphic   Wills;    Wills. 

as  to  how  proved,   1309. 
OPINION 

may    be   taken    down    in    sliortliand,    274a. 
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OPINION    (continued). 

of  supreme  court  to  be  in  writing,  49. 
of  trial   court.     See  tit.  Trial  by  Court. 
OPIIVIOIV   EVIDENCE.        See   tits.   Evidonoe;   > on-expert. 
ORAIi  EXAMIXATIOX.     See  tit.  E.viiiiiinntioii  of  WitiieNseH. 

definition   of,    2005. 
ORAfi   INTEUROtJATOKIES.     See   tit.   DeiioMitioiiN. 
ORDERfii.     See   tit.«.   Motion;   Order.s   and   DeereeN-.   Order  of   Sale. 
amend,  power  of  court  to,  128. 
appeal 

from,  time  for,  939. 

lies  from  special   orders  after  final  judgment,  963. 
application  repeated  for  same,  prohibited,  182,  183. 
appointing  receiver.      See   tit.   Receiver. 
arrest,  of,  478-504. 
conclusiveness  of,  1909,  1962. 
condemnation,  of,  in  eminent  domain,   12.S3. 
deemed  to  be  excepted  to,   647. 
delinition  of,   1003,  1064. 
disobedience   of,  a   contempt,   1209. 
escheat  proceedings,  to  appear  in,   1269. 
ex  parte  made  out  of  court  may  be  vacated  or  modified,  with 

or  without  notice,  937. 
fixing  time   of  hearing  of  petition   to  estal)lish   heirs,   1724. 
for  arrest.     See  tits.  Arrest;  Bail, 
for  payment  of  money 

execution  on,  1007. 

how  enforced,   1007. 
for  service  by  publication.     See   tit.   Piiblieation   of  Smniiioiis. 
former 

evidence  of,   1962. 

to  be  pleaded,  when,  1962. 
in   injunction.     See  tit.  lujiincUon. 

to  show  cause  why  should  not  issue,  530. 
in  special  proceedings,  same  meaning  as  in  civil  artions.    106  1. 
inadvertence,   relief   from,   473. 
inspection  of  writings,  for,  1000. 

jurisdiction  of  justices'  court  over  violation   of,   103. 
mistake,  relief  from,  473. 
motions  and  orders,  1003,   1006. 
neglect,  excusable,  relief  from,  473. 
of  extra  sessions  of  superior  court,   67b. 
out    of   court   and   without    notice,   vacation    and    mndificalioii. 

937. 
payment  of  money,  for,  execution   on,   1007. 
po'iTer  of 

judges  to  grant  and  hear  at  chambers,  166. 

judicial  officers  to  compel  ob<-<1iiMi»e  tn.   177. 
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ORDERS    (continued). 

probate  court,  of,  form  of,  in  general,   1704. 
quo  warranto,  for  arrest  of  defendant  in,  804. 
removal  of  attorney  for  disobeying,   287. 
repeateil  application 

for   same,   proliibited,    1S2,   183. 
when  a  contempt,   183. 
reviewed,  liow,  936. 

revocation  of,   refused  by  another  judge,   183. 
special  proceedings,  in,  1064. 

subsequent    applications    for    prohibited    where    once    refused. 
182. 
punishment  for  violation   of  provision,    183. 
surprise,  relief  from,  473. 

survey  of  land,  order  for  in  ejectment,   742,   743. 
telegraph,  service  by,  1017. 
to  sell  property  of  decedent,   1523. 
to  sliow  eau.se 

niust   be   served,    1005. 

on   application   to   sell   mining   property   of   decedent,    1580. 
hearing   of,    1580. 
service   of,    1580. 
transfer  of  order  to  show  cause,   1006. 
what  it  is,  1003. 
where   may   be   made,    1004. 
ORDER  OF  PROOF.     See  tits.  Eviilenee;  Trial. 
ORDER  OP  SALE.     See  tit.   Sale. 
ORDERS   AND  DECREES.     See  tit.   Order. 

recording  to  impart  notice  from  date  of   filing,  1706. 
to  be  entered  on  minutes,   1704. 
ORDINANCE 

how  pleaded  in  police  court,  929. 
jurisdiction  of  justice  of  peace,  103. 

violation  of,  trial  when  by  court  and  when  by  jury,  932. 
ORDINARY  PRUDENCE.      See   tit.   Neg^ligenee. 
ORIGINAL,  JURISDICTION 

of  supreme  court.     See  tits.  Courts;  Justice  of  Supreme  <'ourt. 
OTHER  LABORER.      See   tit.   Meolianios'   Lieu. 
OUSTER.     See  tit.  Ejectment. 
OWELTY 

in  partition,  1681. 
PAPERS.     See  tit.  Notices  and  Papers. 

destroyed    by    flre    or    other    calamity,    filing    nunc    pro    tunc, 

1046a. 
lost,    how    supplied,    1045. 
on  appeal 

as   to   generally.    953a. 

court  reporter  to  transcribe   report  of   trial,  953a. 
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PAPERS 

on  appeal   (continued). 

transcript  to  be  presented  to  judge  for  approval,   953a. 
what  may   be   incorporated   in,   953a. 
service  of.     See  tit.  Service. 
as  to  generally,   1011-1017. 
in   diverse   actions,    1019. 
to  be  furnished  by  appellant   on  appeal,   950. 
what  may  be  taken   by  jury  on   retiring,  612. 
what  to  be  incorporated  in  transcript  on  appeal,  953a. 
ivlth  defective  title 
valid  when,   1046. 
void   when,   1046. 
PARENT   AND   CHILD 

parent  may  sue  for  death  or  injury  of  minor,  376. 
seduction   of  daughter,  parent  may  sue  for,  375. 
PAROL  EVIDENCE.     See  tit.  Evidence. 

of  custom,  cannot  be  introduced  to  vary  written  contract,  1875. 
to  explain  latent  ambiguity,  1856. 
to   vary   writing,   inadmissible,   1856. 
when  admissible   to   explain   writing,    1856. 
PARTIAL    DISTRIBUTION.      See    tits.    Distributiim;    Estates    of 
Decedents, 
bond 

may  be  dispensed  with,  when,  1663. 
order  for  payment  and   suit  thereon,    1662. 
costs  on,  1661. 

decree  prayed  for  to  require  bond  which  must  be  given,   1661. 
executor  or  other  person  may  resist  application  for,   1660. 
may  order  whole  or  part  of  share  to  be  delivered,   1661. 
notice  of  application  for  legacies,   1659. 
order  for  payment  of  bond  and  suit  thereon,   1662. 
I)ayment  of  legacies  upon  giving   bonds,  as  to,   1658. 
petition 

may  be  made  after  one  year,   1663. 
application  may  be  resisted,   1663. 
bond  to  be  filed  by  heir,  1663. 

cost  of  proceedings  shall  be  paid  by  applicant,  1663. 
court  may  suspend  proceedings,  1663. 
delivery  of  proceeds  to  executor,   1663. 
when   bond  may  be  dispensed  witli.  1663. 
when   court  must  grant   i)etitioi),   1663. 
prior  to  settlement,  1658. 
suit   on   bond,  1662. 

wliere   partition   necessary,  liow   made,    1661. 
I'ARTICLLARS,  RILL  OP.     See  tit.  Bill  of  Particnlnr.t. 
as  to  generally,  454. 
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PARTIES    IN    INTEREST.       See    tits.    Parties    to    Action;    Party 

Beneflcially   Interested;   Pleadinj^s. 
PARTIES  TO  ACTION.     See  tit.   Pleading.s. 

abatement   by   death,   etc.,   none,    385. 
absence    of 

order  made  during,  deemed   excepted   to,  647. 

postponement  of  trial  for,   595. 
action  to  be  in  name  of  party  in   interest,   367. 
adding-   new,   389,    473. 
additional,    how    brought    in,    3S9. 
administrator.     See  tit.   Executor  and  Administrator. 

as  to,  g-enerally,   369,   1586. 

action   by  on   bond   of  former  executor,   etc.,  maj'   be   in    liis 
individual   name,    1586. 

may  sue  without  beneficiary,   369. 

or  executor,  may  sue  without  joining  beneficiary,   369. 
adverse  claim,  in  action  to  determine,  380,  381,  738. 
amended    and    supplemental    pleadings     to    bring    in,     neces- 
sary,   389. 
amendment,   changing,   473. 

application  to  be  made  party  bj'  interested  person,  389. 
as   witness,   1789. 

associates  may  be  sued  by  name   of  association,   388. 
association,  suing,   388. 

beneficiary  need  not  be  joined,  when,  369. 
bills  of  exchange,  parties  may  be  sued  together,   383. 
bringing  in  other  parties.     See  til.  Brinsing  in  Parties. 
character,  good  admissibility  of   evidence   of,   2053. 
child,  injury  or  death  of,  376. 

claimants  under  a  common  source  of  title  may  unite,   3S1. 
cloud  on  title,  in  suit  to  remove,  381. 
common 

interest,  one  may  sue  for  all,  382. 

source,   holding  under,  may  join,   381. 
contempt  by,   1209. 
coparceners  may  join,  381,   384. 
corporations.     See  tit.  Corporations, 
cotenants 

may  sue  or  defend  jointly  or  severally,  384. 

part  may  sue  or  defend  for  all,  381,  384. 
court  may  order  others  to  be  brought  in,  when,  389. 
deatli   of 

action  for 

by  negligence,  377. 
of  child,   376. 

of  party,  when  not  to  abate  action,  385. 

or  disability  of  party,  effect  of,  385. 
defect  of,  demurrer  for,   430. 
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PARTIES   TO   ACTION    (continued). 
defendant 

all   persons  interested  may  be,   379,  382. 

definition    of,    308,    lOfiS. 

in  action 

against  fire  department,  390. 

against  vessel,  814. 

to  determine   conflicting'  claims  to   real   property,   380. 

incompetent  person   to  appear  by  guardian,  372. 

infant  to  appear  by  guardian,   372. 

insane  person  to  appear  by  guardian,   372. 

plaintiff  may  sue  in  one  action  the  different   parties 
in    insurance   policies,    383. 
to  commercial   paper,  383. 

substitution   of,   386. 

tenants  in  common  may  sever  in  defending  actions,  384. 

tliose  united  in  interest  may  be  joined  as,  382. 

wiiere  married   women   sue,   370. 

wlio  may  be  Joined  as  defendants,   379. 

wife   may  defend,  when,  371. 
defense  by  one,  for  benefit  of  all,  382. 
definition   of 

defendant,    308,    1063. 

plaintiff,    308. 
deNi;?na(ed 

as   plaintiff  and   defendant,    308. 

bow,    in    special    proceedings,    1063. 
different,  suing  in  one  action,  383. 
di.sability   of 

as    to,    384. 

effect   on    limitation    of   action.      See    tit.    Statute   of    l.iniKn- 
tions. 
distribution    of   estate   of  decedent,    in,    1664. 
ejectment,   in 

ns   to,   generally,   380,   381. 

summons   to  unknown,   750,   75]. 
eminent  domain.      See  tit.  Kminent    Domaiii. 

as   to,   1245. 
escheat  procedings,   in,    1271. 
estopped.     See   tit.   K.stoppel. 

who  are,  1908,   1909. 
executors.     See   tit.   Kxeeiiiorx  and    .\dniinis<r«(orM. 

action  by,  for  injury  or  deatli,  377. 

may  sue   without  beneficiaries,   369. 

only     those    to     whom     letters     issued,     are     reiiiiired     to     lie 
joined,  1587. 

what  ones  need  not  be  made,  1587. 
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PARTIES   TO   ACTION    (continued). 

fictitious   name,  when   may  be   sued  by,    474. 
forcible   entry   and   detainer,   in,    1164. 
foreclosure 

of  lien,   in.      See   tit.s.   Lien;   Mechanics*  I>ien. 

of   mortgages,   in.      See   tit.   Foreelo.sure  ot   Mortsngc 
giiardisin  ad  litem 

for  infants,   etc.      See   tit.   Guardian  ad   liiteni. 

how   appointed,    373. 
lieirs  may   sue  for  wrongful   deatli,   377. 
how   designated,    1063. 
liow   distinguished,    308. 
liusband  and  wife,   370,   371. 
in  action  by  or  against  married  woman,  370. 
in     ejectment     proceedings.        See      tit.     Forcible      Entry     and 

Detainer. 
incompetent   persons  to   appear  by   guardian,   372. 
infant  to  appear  by  guardian,   372,  373,   1722. 
injury    of    child,    376. 

insane  person  to  appear  by  guardian,   372. 
insurers  in   separate  policies  may   be  joined,  383. 
interest 

in  action,   wlien   to   be  joined,    380,   382. 

real  party  in,  to  sue,  367. 
interpleader.      See   tit.   Interpleader. 

when  and  how  maintained,  386. 
intervention  of.     See  tit.  Intervention. 

how  and  when  effected,   387. 

who  may   intervene,   387. 
joinder  of 

in   suits  respecting  negotiable  instruments.  383. 

those    in   interest,   382. 

those  severally  liable  upon   same  oliligation.   383. 

sureties,    383. 
joint 

contracts.      See  tits.   Contract.**;  Joint   C«»ntracts. 

debtors,  proceedings  against  parties  not  severed  after  judg- 
ment, 989-994. 

tenants,   381,   384. 
judge   or  justice   wlio   is,   disqualified.    170. 
judgment 

against  one.  action   to  proceed  against  others,  579. 

may  be  for  or  against  one  or  more  of  the,  578. 
justices'  court,   in,  appear  in  person  or  by  attorney,  842, 
landlord 

joinder    of   as   defendant,    379. 

may  be  made  defendant,   379. 
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PARTIES  TO   ACTION    (continued). 

legi-slature,  extension  of  time  during  attendance  on.   10.t4. 
marriage  of,   effect,   385. 
married   woman,  370,   371. 

as  a,  husband  to  be  joined,  when,  370. 
may  defend  suit  against  lierself  and  husband,  371. 
meclianics'   lien,   etc.,   1196. 
misjoinder  of,  demurrer  for,   430. 
uuiiie.**  of 

in  complaint,  426. 
in   summons,  407. 
negligence  causing  injury  or  death,  in  action  for,  376,  377. 
negotiable  instruments,   in  joinder  of  suits  on.  383. 
new,    bringing   in,    389. 
nonjoinder  of,  demurrer  for,  430. 
nonsuit  by,  581. 

numerous,  one  or  more  may  prosecute  or  defend  for  all,  3S2. 
one  may  prosecute  or  defend  for  all,  382. 
other,  court  may  order  brought  in,  389. 
puri'ut   may  sue 

for   injury  or  death   of  child,  376. 
for  seduction  of  daughter,  375. 
Inanition,  in  action  for,  752,  754,   761,  762. 
Iiliiiutift'M 

action    to    be   prosecuted    in    name    of   real    party    in    iiiiere.si, 

367. 
associates  may  sue   by   name   of  association,   38S. 
definition  of,  308,  1063. 

executors  may  sue  without  joining  person  beneficially  inter- 
ested,  369. 
father  may  Mue   for 

injury   or  death   of  child,   376. 
seduction   of  daughter,   375. 
parties    in    interest,    when    to    be    joined    where    one    sues    for 

all.   382. 
persons  holding  title  under  common  source  may  join,   when. 

380. 
tenants  in  common,  etc.,  may  sever  in  bringing  actions,  384. 
those  united  in   interest  to  be  joined  as,  382. 
trustee   may   sue   without   joining   person    beneficially   inter- 
ested, 369. 
unmarried   female   maj'   sue   for   her   own   seduction,   374. 
who  may  be  joined  as,  378. 
possession,  joining  persons  in    with   persons   out  of  as  defend- 
ants,   380. 
production  of  books  and  papers,  1000. 
promissory  note,  parties  may  be  sued  together,  383. 
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PARTIES   TO   ACTION    (continued). 
finieting  title 

in    action    for,    738. 

joinder,  381. 
quo  warranto,  in  action  of,  803,  807. 
real  party  in  interest  to  sue,  367. 
record  of  court,  parties  cannot  contradict,  1837. 
redemption,  in  suit  for,  346. 
refusal  to  join  as  plaintiff,  382. 
representative 

inay  sue  for  wrongfiil  death,   377. 

substitution   of,   385. 
same,  are  deemed  to  be,  when,  1910. 
seduction,   374,   375. 
separate  property,  370. 
service  on,  manner  of,  1010,   1011. 
several   owners  joining,    381. 
severally  liable,  parties  on   written   instrument  in   one  action, 

383. 
special  proceedings  in,  1063. 

statute,  person  authorized  by,  may  sue  without  joining-  bene- 
ficiary, 369. 
striking  out,  473. 
substitution  of.     See  tit.  Siib.stitution  of  Parties*. 

as  to,  385,  386. 

of  successor  in  interest,   385. 

where  party  interpleads,  387. 
suit  by   one,  for  benefit   of  all,   382. 
sureties 

joinder  of,  in  suit  on  obligation,  383. 

liable   on   separate  instrviments,  may   he  sued   in   one  action, 
383. 
tenants  in  common,  joint  tenants,  owners  in  severalty,  joining 

as  plaintiffs,  381,  384. 
transfer  of 

action,  cause  of,  does  not  abate  action,  385. 

interest,  action  does  not  abate,   385. 
trust,  suit  to  establish,  in,  381. 
trustee 

may  sue  without  beneficiary,  369. 

of  express  trust 

may  sue  wltliout  joining  beneficiary,  369. 
who   is,   369. 
uulinown 

fictitious  name  for,   474. 

in  suit  to  quiet  title,  summons  to,  750,  751. 

may  be  described  by  fictitious  name,  when,  474. 
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PARTIES  TO   ACTION    (continued). 

unmarried  female  may   recover  for   lier  own   seduction,   374. 
usurpation   of  office  or  franchise,   803. 
vessel,  defendant  in  action  against,  814. 
what  execiitors  are  not,  1587. 

when  one  or  more  may  prosecute  or  defend  for  all,   382. 
PARTITION.     See  tit.  Distribution  and  Partition. 
ab.straot  of  title 

an  expense  thereof,  799. 

by   whom   made,    800. 

correction  of,  800. 

costs  to  be  allowed,   when,    799. 

custody  of,  799. 

expense   of,   799. 

how   made  and  verified,   800. 

keeping  for  inspection,  799. 

notice 

of   making,    799. 

that  open  for  inspection,  799. 

plaintiff  may  procure,  799. 

verified,  how,  800. 
action  for,  who  may  bring,   7.52. 

where  brought,  392. 
alltttting  and  looatini? 

land  to  purchaser  from  tenant  in  common,  when,  7C4. 

shares  of  each,  764. 
allowance 

fur  action  brought  or  defended  by  one,  798. 

fur  i-xpenditures   for  common   benefit,   79S. 

of   expenses   paid    by   one    tenant,    798. 
au.swer   of  defendants 

as  to,   759. 

disclaimer  insufficient  unless  absolute  and  unconditional,  759. 

what  to  contain,  758. 
appeal   lies  from  what  orders  respecting,   963. 
application  of  proceeds  where  property  is  combined,   771. 
apportionment  of  counsel  fees  and  expenses,  798. 
iirbitration   in  case  of,   1281. 
attorney 

appointment  to  represent  party  in,  763. 
(  ity  included  in  property,  proceedings  in  case  of.  763. 
coniinis.sioners 

to  make,  are  not  necessary,  when,   1085. 

when  unequal  partition  ordered,  792. 
compensatory  adjustment,   792. 

to  tenant  whose  estate  is  sold,   778. 
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PARTITION    (continued), 
complaint  in,   753,   755. 

in  case  of  unknown  party  or  interest,  753. 
must  set  forth   interest  of  parties,    753. 
wliere  interest  is  unknown  or  contingent.  753. 
contingent  interest,  781. 
conveyances 
as  to,  785. 

must  be  recorded,  and  will  be  bar  against  parties,  787. 
recording,  787. 
will  bar  whom,  787. 
costs  on 

as  to,   796,  798. 

includes    attorney's   fees,    796. 
judgment   for,   how   enforced,    796. 
lien    upon    shares    of    parceners,    796. 
lien  on  undivided  share,  made  subject  to.  769. 
of,  a   lien   on    shares   of   parceners,    796. 
of,   application   of  proceeds  of  sale   to,    771. 
of   previous    litigation,    798. 
of  proceedings,   apportionment   of,   768. 
counsel   fees 

a  lien   on  shares,   796. 
incurred  by   one  tenant,   798. 
court 

by  consent,  may  appoint  a  single  referee,   797. 
direction  to  referee  to  survey  and  appraise,  763. 
may  confirm,  adjudge,  modify,  or  set  aside  the  report,  763. 
may   order   a   sale   in    partition   and  appoint   referees   there- 
for,  763. 
must   ascertain   and   secure    the   value    of   future   contingent 

or   vested   interests,    781. 
must   direct   terms   of  sale   or  credit,    776. 

proceedings  wherein  all  parties  die,  become  insane,  etc.,  763. 
right   of  tenant  in   common,   having  made   improvements,    to 
purchase,  763. 
death  or  disability  pending,  proceedings  on,  763. 
decedent's  estate,   of,   on  partial   distribution,    1661. 
disbursements   in,  interest   on,  when,   801. 
division  of  property  must  be  made,  how,  764. 
duty  of  commissioners,   1683. 
to  make  report,   1684. 
easements,   763. 
encumbered    property,    771. 
estate 
for  life 

may  be  set  off  in  part  of  property  not  sold,  when,  770. 
or  years,  unknown  tenant  of,  protection   of.    778. 
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PARTITION 

eNtnte    (continued). 

for  years,  may  be  set  off  in  part  of  property  not  sold.  ^^ll<M^. 
770. 

in   different   counties,   how   divided,    1677. 

may  be  sold,   1682. 
executor 

possession   of,  for  purpose  of,    1.581. 
expenses   of 

apportioning-,    768. 

incurred  for  common   benefit.  798. 

must   be   apportioned   among   the   parties,    768. 

paid  by  one  tenant  in  common,  allowance  of,   798. 
fees,   apportionment   of,    768. 
future   interests 

court  must  ascertain  and  protect,   781. 

how   protected,    781. 
generally,    752-801. 
ifuardian 

a.^sont     of.     authority     of     court     necessary,     and     oljtainod 
how,    1772. 

authority   of  on   partition   of   ward's   interest.    1772. 

consent   by,   795,    1772. 

may   consent    to    without   action,    and   execute    releases,    795. 
1772. 

may    receive    proceeds    of,    794. 
must   give   undertaking   on,    794. 

receiving  proceeds  of,  must  give  undertaking,   794. 
homestead,    764. 

if   sale   confirmed,   conveyance   may    l)e   executed.    785. 
iinprovciiirnts 

apportionment    of.    764. 

appraisement   of,    763. 

in  partition   of  site  of   tf)wn   or  city.   763. 

value  of  inade  by  tenant  in   common   must   be  exiludrd.   764. 
infant's  share,    793,    1772. 

insanity  of  person  pending,  procedings   on.   763. 
interest    allowed    on    disbursements.    S<ll. 
Interest  of  sill   piirtles  must    li<-  .st't   fortli   In   <-oiii|il:ilnt 

as   ti),   753. 

intervention    in,    3.s7. 
intervention,    387. 
investments    by   clerk,    791. 
Judsnient 

as   to.    766. 

enforced    how,    686. 

in,    binds    wliom,    766. 

in,   effect   of   dealli    of    i)art.v.    766. 
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PARTITION 

judgment   (continued). 

in,  not  to  affect  what  tenants  for  years,   767. 
not  to  affect  tenant  for  years  to  tlie  whole  property,   767. 
lien 

appointment   of   referee   to   inquire   into,   761. 

holders  of  not  of  record,  need  not  be  made  parties,   754. 

of  defendant,  answer  must  set  forth,   758. 

on    undivided    interest    of    any    party    is    charge    only    upon 

share  assigned  to  such  party,  769. 
proceeds  of  sale  to  be  applied  to  discharge  of,  771. 
lienholder 

holding   other   securities,    may   be   required   to   first   exhaust 

them,    772. 
marshaling  properties,    772. 
must    be    made    parties,    or    referee    appointed    to    determine 

rights,   761. 
must   be    notified   to   appear   and   defend   before    referee   ap- 
pointed,   762. 
not   of  record,   need  not   be   made   parties,    754. 
notice  to,  to  appear 
before  referee,  762. 
how  served,  762. 
plaintiff   to    record    notice    of,    762. 
purchaser,    786. 
recorded    rights,    754,    762. 
life  or  years 

estate   for,  how   set  out,    770. 
tenant's   compensation,   778. 
lis    pendens 

must  be   filed,    755. 
plaintiff  must  file  notice  of,   755. 
lots   must  be   sold   separately,    782. 

lunatic,   guardian   may    consent   to   partition    and    execute    re- 
leases,   795. 
lunatic's   shares,   793,    1772. 
may   be  made,  although   some   of  the   heirs,    etc.,   have   parted 

with   their   interest,    1678. 
must    be    made    according    to    the    rights    of    the    parties    as 
determined   by   the   court,    764. 
allotting  land  to   purchaser   from   tenant   in   common,   when, 

764. 
setting  aside   road  or   street,   when,   764. 

value    of    improvements    made    by    tenant    in    common    must 
be  excluded,  764. 
uon-resident.s 

claiming  lien,  notice   to  appear,   how   served,   762. 
service  on  by  publication,   757. 
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PARTITION    (continued). 
notice 

tliereof,    1676. 

to  all   persons  and  g-uardians  before,  must  be  given,  1683. 
of  estate.     See  tit.   DiNtribiition  and  I'lirtition. 

order   for,   763.    764,   769-795. 

owelty,    1681. 

partial 

as    to,    760. 
proceedings   in,   760. 
when  to  be  ordered,  760. 
parties 

as  to,  367,   389,  752-755. 

death    or   disability   of   pending   the    action,    r)riiPocditis's   on, 

763. 
lienholders  of  record  must  be   made,    762. 

not    of    record,    need   not,    754. 
non-resident,   service   by   publication,    757. 
ordering  in  lienholders,   761. 
party  holding  other  securities,  may   l)e   required   to  exhaust 

them,  772. 
purchasers     and    lienholders     not    of    record     need     not    be 

made,  754. 
rights    of  all    may    be   ascertained,   759. 
iinlcnu^vn 

owners,  rights  to  be  ascertained,   759. 
rights  of  may  be  considered   together,   759. 
service  on   by  publication,   757. 
plaintiff  must   file   notice   of   lis   pendens,    755. 
powers   of  guardian    in,    1772. 
proceedings  where   lienholder  purchases.   786. 
prooeed.s  of  sale 

lielonKiiij?    to    iinkiio^vu 
or    absent    party 

duty   of  county  clerk   in   investing,   791. 

invested  in  county  clerk's  name,  789. 

must  be  invested  for  their  benefit,   788. 

must  be  made  in   the  name  of  the  clerk   of  the  county, 

789. 
when    interest   of  parties   ascertained,    security   must   be 
taken   in   their  name,  790. 
parties  or  non-residents,   must  be   invested,   788. 
deposit   in   court,    773. 

distribution     of,     compelling     party      holding      security      to 
exhaust,    772. 
where   lienholder   becomes   purchaser,    786. 
guardian    of    infant    or    lunatic    may    receive    ward's    share, 
793,    1772. 
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PARTITION 

guardian  of  infant,  etc.,  may  receive  Trard's  sliare   (continued). 

liow  disposed  of  to  protect  future  interests,  781. 
non-resident  or  unknown  owners  of,  disposition,  788. 

order 
non-resident  or  unknown   owners   of,  disposition,   788. 

directing   investment   of   share   of   infant,   lunatic,   or   non- 
resident,  776. 
of  encumbered  property,   application   of,   771. 
paid  into  court,  cause  may  be  continued  for  determination  of 

claims   of  parties,  774. 
taking  testimony  to  determine   rights  to,   774. 
where    lienholder    becomes    purchaser,    786. 
purchasers,  guardians,  and  referees  niaj'  not  be,  783. 
referee 

as  to,   761,   762. 

city  or  town  site,  duty  in  partitioning,  763. 

may  take  securities  for  purchase  moneys,  777. 

must   make   report   to   court.      See   "report    of  referees,"   this 

title, 
new,  court  may  appoint,   when   766. 
number    of,    763. 

report   of.      See  "report   of  referees,"   this  title, 
sale  by.      See  "sale,"  this  title. 
.singrle 

may   appoint   by   consent,   797. 
powers   of,    797. 
to   determine  riglit.s  of  lienliolders 
notice    to   appear,    762. 
service   on  absentees,   762. 
town  or  city  site,  duty  of  in  partitioning,   763. 
release  may  be  executed  by  guardian  without  action,  795. 
relief  in  equity  against  mistake.     See  tit.  Errors,  Defects,  etc. 
report  of  referees 
as  to,    765. 

court  may  affirm,  modify,  or  set  aside,  763,   766. 
final  judgment  thereon,    766. 
to   contain   what,   765,    784. 
to   court 

of    proceedings,    766. 
of  sale,  784. 
rights  of  all   parties  to  lie  ascertained   in   action 
as   to,   759. 

determination   of,   759. 
road   or   street 

effect  of  on  existing,  7  64. 
setting  forth  portion  of,  763,  764. 
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PARTITION  (continued). 
sale 

after  confiruiation  of,  conveyance  may  be  executed,  7S5. 

agreement  as   to  sliares,   filing'  of,   79(i. 

as  to,   763,   764. 

before  ordering,  title  must  be  ascertained,  7.^9. 

by  referee,  to  be  at  public  auction,  77.'j. 

confirmed,  conveyance  may   be  executed,    785. 

cotenant    purcliasing.    receipt    for    claim.    786. 

credit 

court   must   direct   terms,    776. 
on   security,   777. 
encumbered   propfrt\\   application   of   proct-eds   on,    771. 
g;uariliiiii    of    infant 
or    lunatic 

may   not    purchase  at,    783. 
may   receive   proceeds,    794. 
party,   may   not  be  interested,   783. 
if  sale  confirmed,  conveyance  may   be  executed,   785. 
lienholder  may  become  purchaser,   786. 
lots  must  be  sold  separately,  782. 
notice   of,  and   its  requisites,   775. 
of  site  of  ton'n  or  city 

improvements,  right  of  cotenant  to  purchase.  763. 
when  ordered,  763. 
of    specific    tract,    by    tenant    in    common,    how    stuli     lanci 

allotted,    764. 
order 

confirming,   to   direct   disposition    of   proceeds.   776. 
to  direct 

investment    of   proceeds,    when,    776. 
terms   of,   776. 
proceedings  when   lienholder  purchases,  786. 
proceeds  of  encumbered  property,  how  disposed  of.   771,   77  4. 
public  to  be,  775. 
purchasers,  who  may  be,   783. 
referee  must  make  report  of  to  court,   784. 
report   of 
filing,  784. 

referee  must  make  of  to  court,   784. 
requisites    of,    784. 
riglits   of  unknown   parties  to   be  ascertained   beff>re,   759. 
HeciirlticN 
as  to,   790. 

for   purciia.se   money 

in  whose  name  lake  ii.  777.  7^1'    7:hi. 
infants  parties,   777. 
referee    may    tak<-,    777. 

1867 


INDEX. 

[References  are  to  sections.] 

PARTITION 

securities    (continued), 
infant  parties,  777. 

in  whose  name  to  be  taken,  777,  789,  790. 
must  be  taken  in  names  of  parties,   790. 
receipt  to   be  filed,   790. 
referees  may  take,  777. 
distribution  of,  773. 

taken  by  referee,  distribution  of,  772. 
single  lots  must  be  sold  separately,  782. 
terms    of 

court  to  direct,   776. 

must  be  made  known  at  time  of  sale,  782. 
to  be  at  public  auction,  775. 
to  be  published,  782. 
when  may  be   ordered,   763. 
who  may  be  purcTiasers  at,  783. 
who  may  not  be  purchasers  at,   783. 
service  upon  unknown  parties  by  publication,   757. 
setting  aside  for  road  or  street,  wlien,  764. 
share 

of   infant,  may  be  paid   to  his   guardian,   795. 
set  off  by  metes  and  bounds,   1679. 
specific 

parcel  of  tract,  conveyance  of,  effect,  764. 
street  or  road,  setting  forth  portion  of,  763. 
summons 

must  be  directed  to  all   persons   interested   in   the  property, 

755. 
service  of  by  publication.     See  tit.  Publication  of  Summons, 
surveyor  in 

fees  of,   apportionment  of,   768. 
may  be  employed,  764. 
tenant 

for  years  less  than  ten,  not  affected,  767. 
unknown,   780,   788. 

whose  estate  has  been  sold  shall  receive  compensation,   778. 
court 

may  fix  compensation  for,   779. 
must  protect  unknown,   780. 
terms  of  sale.     See  "sale,"  this  title. 

must  be  made  known  at  time  of  sale,   782. 
time  of  filing  petition,   1676. 
to  be  recorded,  1684. 

townsite,  proceedings  on  partition   of,   763. 
trial  of,  759. 
unequal  compensation,  792. 
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PARTITION    (continued). 
nnknovrn 

interests,  protection  of,  763. 
owners,  protection  of,  763. 
parties  may  be  served  by  publication,   757. 
tenants,   court  must  protect,   780. 
value    of    improvements    by    tenant    in    common    must    be    ex- 
cluded, 764. 
vested  future  interests,  must  be  protected,   781. 
ward's  estate,  of,  1772. 

when  property  includes  city  or  townsite,  proceedings,  763. 
when  unequal  partition  is  ordered,  compensation  may   be  ad- 

jtidged   in   certain   cases,    792. 
where  action  for  must  be  brought,  392. 
who  may  bring  action  for,  752. 
who  may  not  purchase  at,   783. 
who  may  purchase  at,  783. 

whole  estate  may  be  assigned  to  one  in  certain  cases,  1680. 
by   whom  and   how,   1681. 
I'ARTITIOX    FENCE.      See   tit.    Boiindnrio.s. 
PARTNER  AND  PARTNERSHIP.     See   tit.  f.i|»artiier«. 
administrator 
cannot  be,   1365. 
partner  as,  1365. 
declarations  of   partner,    1870. 
executor's  sale   of  firm   interest,   1524. 
firm  name,  sued  by,  388. 

judicial  officer  not  to  have  partner  practicing,  172. 
juror,  partner  disqualified,  601. 
petition  for  sale  of  mine  by,  1529. 
presumption  of.     See  tit.  Presuniptioum. 
as  to,   1963. 

in   favor  of  contract   of,    1963. 
receiver  for,  564. 
referee,  partner  cannot  be,   641. 
suit  in  firm  name,  388. 
Burviviiis 

compelling  accounting  l>y,  1585. 
duty  of  to  account,  1585. 
to   settle   up   business,    1585. 
PARTNERSHIP    AFFAIRS 

surviving  partner.     See  tit.  Surviving  I'urtner. 
PARTNERSHIP  INTERESTS 

of  decedent,  how  sold,   1524. 
PARTY    HENEFICIAI.LY    INTERESTED 

to   sue,  367. 
PATENT.     See   tit.   Patent    Rii^Iit. 

limitation  of  actions  by  patentee  of  state,  316,  317. 
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PAYMENT.      See    tits.    I'art-I'n.viiiciit ;    Tender. 

an    offer    equivalent    to,    wlien,    2074. 

in  building  contracts.     See  tit.   Mechanics'  lAen. 

of  allowance.     See  tit.   Support  of  Family. 

one    entitled    to    receipt    on,    207,t. 
party   making  entitled   to   receipt,   2075. 
presumption 

of   from   possession    of   order,    1963. 

that  money  paid  was  due,  1963. 

that  obligation  delivered  up  has  been   paid,   1963. 
tender 

objection   to  must  be  specified,   2076. 

offer   in    writing   to   pay,    equivalent    to,    2074. 
whoever  makes  entitled  to  receipt.      See  tit.   Receipt. 
PEACEABLE  POSSESSION.    See  tit.  Forcible  Entry  and  Detainer. 
PEDIGREE.     See   tit.   Evidence. 

evidence   of,   when  admissible,  1870. 
declarations  of  decedent,  evidence  of,  1852. 
venue   of  action   to   establish,    393. 
what  admissible  as  evidence   of,   1S70. 
PENALTY.      See    tits.    Contempt;    Fines;    Forfeiture;    Imprison- 
ment, 
arrest 

for,   in   justices'   court,    861. 

in  action  for,  479. 
attachment  for  not  producing   will,   1301. 
conteinpt,  for,  1218. 

defacing  or  taking  down  notice  of  execution  sale,  for,   693. 
disobeying  mandate,  1097. 
embezzling  decedent's  estate,  or  disobeying  citation   to  appear 

and   be   examined    regarding,    for,    1460. 
failing  to  produce  will,  1298. 
fines 

actions   for,   in   police   court,    932. 

for   contempts,   1218. 

juror  not  appearing,  246. 

usurpation  of  office,   808. 
for  embezzlement  of  estate,  1458. 
for  refusal  to  obey  citation  where  suspected  of  embezzlement 

of  estate,   1459. 
justices'  court,  action  to  recover  in,   112. 
limitation  of  action  on 

as  to,  338,  340. 

to  recover  from   stockholders  and  directors,  359. 
mandamus,   for  disobedience  to,    1097. 
practicing  as  an  attorney   without  a   license,   281. 
selling   under   execution    without    notice,    for,    693. 
will,  for  non-delivery  of  to  probate  court,   1298. 
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I'KXDEXCV   OF   .4CTION 

as  ground   for  demurrer,    430. 

demurrer  on  ground  of  pendency  of  action,   430. 

taotice  of 

affecting   title   to   real   property.      See   tit.    I,i.s    l'cii*leii». 
filing  of,   409. 

when  action  deemed  pending,  1049. 
FE.\UI.\G 

action,    when    deemed,    1049. 
I'K\DI.\G   AfTIOX 

denmrrer  on   ground   of,   43ti. 
riO.NDIXG   IMtOCEEni.XGS 

code,  effect  on.   8. 
PEOPLE   OF   STATE.      See   tit.   State. 

execution   to   be   in   name   of,   682. 

name,  when  to  be  used,  367. 

not   required   to  give  bonds  when   party   to  action,   1058. 

security,   do   not   give,   529,   1058. 
PEKFOKMAXCE 

conditions   precedent    in   contract,    457. 

time  of,   of  act.  may  l)e  extended,   1054. 
l'EllISIIAni>E   PltOPEKTY.      See   tit.   Exiciitioii. 

accounts    without   suit   to   be  collected,   547. 

aijpeal  from  judgment  directing  sale  does  not  stay,  949. 

attaoliiiieut    of 
as  to,  547. 
proceeds   of  sale   of,  550. 

how   sold,   547. 

more  than  one  witness  required  to  prove,   1968. 

notice  of  execution  sale  of,  692. 

number  of   witnesses  to  prove,   1844. 

oath.     See  tit.  Oath. 

proof   necessary.    1967. 

!<ale  by   executor  or  administrator,    \u2.l. 
I'EKPETIATIXG     TESTIMOXV.       See     til.     Pr«»«-e«MliiiK     ««>     l'«r- 
pctuate  TeHtiiiiMuy. 

deposition.      See    tit.    Oe|to,Hiti<iii. 
effect  of,  2089. 
when   may   be  produced,   2088. 

mode  of,   2084,  2089. 
PERS«)X 

(leliniti(jn   of  injury   to,   29. 

includes  corporation,  17. 

joinder  of  actions  for  injuries  to,   427. 
PEUSOXAL.    INJLKIES 

who   may   .sue    for,    375-377. 
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PERSONAL.   PROPERTY 

attachment  of,  manner  of,   542. 

executors  or  administrators  to  complete  sale  for,   1.597. 
includes  what,   17. 

limitation  of  action  for  injury  to,  3.38. 

transfer   of   by   executor   or   administrator.      See   tit.    Execiilor 
and  AdminLstrator. 
PERSONAL.  PROPERTY   OF  DECEDENT 

sale   of.      See   tit.    Sales   and   Conveyances   of   Property   of   De- 
cedents. 
PERSONAL.    SERVICE.      See    tits.    Notices;    Papers;    Service    of 
Summons. 
by  mail,  1012. 
PESTILENCE 

as  cause  for  removal  of  court,   142. 
PETIT   LARCENY.      See   tit.   Petty  Larceny, 
PETITION 

for  adjustment  of   indebtedness,   etc.,   of   city   or  municipality, 

1822e. 
for  chang^e  of  name 

contents  of,  1276. 
for  conveyance  by  executor   or  administrator,    1598. 

notice  of  hearing,  1598. 
to  establish  heirs.     See  tits.  Estates  of  Decedents;  Heirs, 
to   sell  property  of  decedent 
what  to  contain,  1537. 
verification  of,  1537. 
PETITION     AND     CONTEST     FOR      LETTERS,     AND     ACTION 
THEREON 
application,  how  made,   1371. 

clerk   of  court  must   set  day  for   hearing,    1373. 
contest  and  application   for,   1374. 
grant  to  any  applicant,  1378. 
hearing  of  application,   1375. 
letters.     See  tit.  Letters  Testamentary  and  of  Administration. 

may  be  granted  to  other  than  those  entitled,   13^9. 
notice  of  application  for,   1373. 
when  granted,  1372. 

what    proofs    must    be    made    before    granting    letters    of    ad- 
ministration,  1378. 
PETITION    FOR    REHEARING.      See    tits.    Rehearing;    Supreme 

Court. 
PETTY   LARCENY 

justice  has  jurisdiction   of,   115. 
PHONOGRAPHIC   REPORTER.      See   tit.    Official    Reporter. 
absent,  clerk  to  take  testimony,   1051. 
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PHONOGRAPHIC   REPORTER    (continued). 
appointment  of 

and  term   of  office,   269. 

as  to,  269. 
attendance,  personal   required,  271. 
attention  to  duties  in  person,  excuse  from,  271. 
clerk  to  take  down  testimony  when  there  is  no,   1051. 
compensation   of,   liow   paid,    274. 
competency 

certificate  of,   270. 

test  of,   270. 
duties,   269. 

evidence,  transcript  of  notes  prima  facie,  270. 
fees  of,  where  one  temporarily  appointed,  274. 
for  superior  court 

appointment  and  duties  of,   269. 

attention  to  duties,  271. 

competency,  test  of,   270. 
none,   clerk   to  take  down   testimony,   1051. 
notes  of  transcript,  prima  facie  evidence,  270. 
oath   of,   272. 
oath    of   office,    272. 

to  transcribe  report  of  trial,  on  appeal,  953a. 
c|ualiflcations  of,  270. 
reports  of,  prima  facie  correct,   273. 
pro  tempore 

as  to,  271. 

fees  and  compensation   of,   274. 

oath   of,   272. 

report  of,  prima   facie  evidence,   273. 
qualifications,   testing,   270. 

reference  to  report  of,  on  hearing  motion  for  new  trial,  060. 
report  of,  prima  facie  evidence,  270. 
reporters   pro   tempore,   271. 

supremo  court,  for,  provided   f<n-  in  Political   Code,   268. 
trauHcript  of  notcM 

prima  facie  evidence,   270. 
triinHcription   of  notes   of 

on   appeal,   953a. 
I'llllASES.     See   tit.   Words   niid    IMirjiNCs. 

how  construed,   16. 
I'HYSICIAN 

as  witness,   1881. 

cannot  be  examined  as  witness,  when,   1881. 

exempt  from  jury  duty,  200. 

juror  exempt  as,  200. 

privileged  communications,   1881. 

property  exempt  from  execution,   690. 
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PLACK  OF  HOLDING  COURT 

change  of  in  certain   cases,   142. 
parties  to  appear  at  the  place  appointed,   143. 
sheriff   to  provide  court-rooms,   144. 
PLACE   OF   TRIAL,.      See  tits.  Change  of  Veniio;   Veuuc. 

absence   or   disability   of  justice,    transfer   of  action,    90. 
actions  brought   in   wrong  county,  may   be  tried,   when,   39G. 
uppeal 

from   order  on   motion   to  change,   time   for,  939. 

lies   from   order   relating   to   change,    963. 
Ijrought  in   wrong  county,   change,   how  demanded,   396. 
change   of.      See   tit.    Change  of  Venue. 

appeal  from  order  on  does  not  stay,  949. 

costs  on,   399. 

defendant  must  demand,  on  appearing,  with  affidavit,  396. 

(liNqiialifioation  of  .iiiilg'e  or  justice 
for,   398. 
where  more  than   one  judge   in   county,   170. 

exception  deemed   taken,  when,  647. 

fees,  399. 

generally,  397. 

grounds  of,  397. 

jurisdiction,   399. 

place  in  certain  cases,  397. 

power  of  court  to  which  transferred,  399,  837. 

real    estate,   docketing   and   recording  judgment,    400. 

to  what  court  transferred,   398. 

transmission  of  papers,  399. 

venue.     See  tit.  Chang-e  of  Venue. 

what   court,    to,    398. 

where  justice  prejudiced,  90. 
claim  and  delivery  in  justices'   court,  832. 
condemnation    proceedings.      See    tit.    Fmiuent    Domain. 

as  to,   1243. 
counties,   actions  against    or   between,   394. 
county   of 

any,   unless   change   demanded,    396. 

or  city,  action 

against,    where   brought,   394. 
by   transfer  of  to  another  county,   394. 
defendant 

improperly  joined,  395. 

joined,  to  have  trial  in  his  county,  395. 

residence   of,   generally,    395. 
depart    from    state,    where   defendant   about    to,    395. 
foreclose  inortgage  or  lien  on  realty,   where  brought,   392. 
foreclosure,  local,   392. 
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PLACE  OF  TRIAL   (continiiod ). 
forfeiture' 

action  for  local.  ?,93. 
action    to  recover,   393. 
in    netions    afirainst 

grantees,    395. 
in    any    county,    unles.s    defendant     demand      trial      in      proper 

county,  396. 
injunction,  place  of  trial,   where   injunction   demanded,   392. 
jurisdiction  on  transfer,  399. 

justices'  court,  place   of  trial.      See   tit.  JiiNtiee.s'  Court. 
lien  on  real  estate,  venue  of  action  to  foreclo.se,   392. 
local,   when,   392,   393. 
may  be  changed,  when,   397. 
may  be  tried  in  any  county,  unle.s.s  defendant  demand.^  clians-c, 

396. 
mortg-age,   venue   of  action    to    foreclose   lien   of,   392. 
motion   may   be   transferred  to  another  judg'e,   when,    1006. 
offense    committed    on    lake    or    stream    situated    in    several 

counties,  venue,   393. 
oiHccr 

action  against,  393. 

or  person  aiding  him,  action  for  act  done  by  virtue  of  offlc(\ 
393. 
order    to    show    cause    may    be    transferred    to    another    judge, 

when,  1006. 
partition,  local,  392. 
penalty,  action  for,   local,   393. 

probate  proceedings,   transfer  of,   397,   1431,   1432. 
quieting  title,  action   to   be   brought  in   county  where   land   is, 

78. 
real   property 

injuries  to  local,   392. 
recovery  of,  etc.,  local,  392. 

transfer    of    action    to    another    county,    proceedings    after 
judgment,   400. 
reside,  generally   where   defendants,   395. 
residence  out   of  state  or  unknown,  39.5. 
transfer 

of   where  judge   is   disciualified,    398. 
to  an<»tlier   «M»iir( 
costs  of,  399. 
manner  of,   398,   399. 
papers  to  be  transmitted.  399. 
when  judge  dis(iuallfied,   398. 
transferred   cases   respecting   real   property,   proceedings  after 
judgment,    -Id". 
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PLACE  OF  TRIAL   (continued), 
transitory  actions,   395. 
^Then   defendant 

about  to  leave  the  state,  395. 
non-resident,  395. 
when   residence 
determines,   395. 
of  defendant  unknown,   395. 
where  the  cause,  or  some  part  ttiereof,  arose,  393. 
where  the  parties  reside,  395. 
where  the  property  lies  in  two  counties,   392. 
where  the  subject,  or  some  part  thereof,  is  situated,   392. 
PLAIIVTIFF.     See  tit.  Parties  to  Action. 
pleadings  of,   422. 

relief  awarded  to  in  judgment,   580. 
who  may  be  joined  as,   37S. 
PLAT.     See  tit.  Description  of  Land. 
PLEA.      See   tit.   Answer. 

PLEADING.      See    tits.    Answer;    Complaint;    Counterclaim;    De- 
murrer. 
account,  how  to  be  stated,  454. 
action    commenced    by    filing    complaint,    405. 
and   practice,   rules    of,   in   proceedings   for  adjustment    of    in- 
debtedness,   etc.,    of   city    or   municipality,    1822d. 
allegations 

material,  462,   463. 
not   denied 
admitted,  462. 

when   deemed   controverted,   462. 
when  deemed  true,  462. 
allowed,  what  are,   422. 
amended 
filing,   472. 
service  of,  472. 

to  bring  in  necessary  parties,  389. 
amendment   of 

as  to,   128,  432,  472,  473. 

changing  parties,   473. 

correcting   mistake,    473. 

in  justices'   court.      See   tits.  Ju.stices'  Court;   Proceedings   in 

Justices'   Court, 
of   course 
as  to,  472. 

filing  and  service  of,  472. 
postponing  trial  in  justices'  court  for,  874. 
time  for,  when  demurrer  sustained  or  overruled,  476. 
without  costs,  470. 
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PLEADING   (continued), 
answer.     See  tit.  Answer. 

as  to,  437-444. 
bill   of  particulars.     See  tit.  Bill  of  Particulars. 

as  to,  454,  855. 
board,    determination    of,    45R. 
code  prescribes  form  and  rules  of,   421. 
complaint.     See   tit.   Complaint. 

amended  answer  to,  432. 

as  to  generally,  425-427. 
conditions  precedent,  performance   of,   457. 
consolidation   of  actions,   1048. 
construction  to  be  liberal,   452. 
counterclaim.      See    tit.    Counterclaim. 
cross-complaint.      Sec   tit.    Cro.ss-Complaint. 

as    to,    442. 
cross-demand,   439,  440. 
damages.     See  tit.  DaniagreH. 
defects  in.     See   tit.  Elrrors,  Defects,  etc. 

to  be  disregarded  unless  substantial  rights  affected,  475. 
defendant,   pleadings   of,   421. 
definition   of,   420. 
demurrer.      See   tit.   Demurrer. 

as  to,  443,  444. 

to  answer,  443,  444. 

to  complaint,  430-434. 
description   of  real  property.     See  tit.  DeHcriptiua  of  Lund. 

as  to,  455. 
determination  of  court  or  board,   456. 
enlarging  time  for,  473. 
error    in,    to    be    disregarded    unless    suljstantial     riglits    are 

affected,  475. 
escheat   proceedings,   in,    1271. 
extension   of  time  for,  1054. 
facts 

ultimate,    not    probative,    nor    conclusions     of     law     to     be 
pleaded,  426. 

what  to  be  pleaded,   426. 
fictitious  name,  when  party   may   be  sued  by,   474. 
filing,  465. 
form   of 

action,  but  one,  307. 

as  to,  421. 

justices'  court,  in,  851-860. 

prescribed  by  code,  421. 
general  rules  of.     See  tit.  General  Uuleai  of  I'leuiling;, 

as  to,  452-465, 
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PLEADING    (continued). 

genuineness   of  instrument,   wIkmi   admitted,    449. 
heading  to  defective,  effect,   1046. 

in  justices'  court.     See  tit.  ProceeiliiiRs  in  Jiistice.H'  toiiri 
in  mechanics'  lien  cases.     See  tit.  >IecIiaiii<'N'  liien. 
inspection   of  instrument,   demand  for.   449. 
iii.«itriiiiients.   iB:eniiinenes.<«   of 

how  controverted.   448. 

when   admitted,    448. 
irrelevant  matter,  striking  out.  4.53. 
issue  not   made  by,   how   tried,   309. 
items 

need  not  be  pleaded,   454. 

of  account,   454. 
joined,  what  actions  may  lie.     See  tit.  Joluder  of  Causes. 

as   to,  427. 
joint  debtor 

action    against    after    judgment,    989-994. 

after  judgment,  proceedings,   993. 
judgments 

as   to,    1962. 

how^   pleaded,    456. 
judgment-roll,   part   of.   670. 
libel.      See  tit.   Slander  and  Libel. 

and  slander,   460. 

answer  in  action  for,  461. 

complaint   in   action   for,  460. 
limitations,   statute   of.      See   tit.    Statute   of  Limitations. 

how  pleaded,   458. 
lost,   how  supplied,    1045. 
mistakes   in.   and  amendment,   469-476. 
material   allegations 

definition   of,  463. 

not  controverted,  admitted,  462. 
names  of  parties 

as  to.  422. 

fictitious.    474. 
objections   to,  when   waived,  434. 
ordinance   in  police  court,   929. 
particulars,   bill   of.      See   tit.   Bill   of   Particulars. 

as  to,  454,  855. 
parties,   367-392. 
plaintiff,  pleadings  of,  422. 
private   statute,  pleaded  how,   459. 
real  property 

conditions   precedent,  conveyance,   457. 

description.   455. 
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PLEADING    (continued). 

redundant  matter,  striking  out.   4.t3. 
rules 

l).v   wliicli  sufficiency  governed   prescribed   liy  code.   421. 

of   prescribed   by   code,   421. 
M«>|iurately  Ntated 

causes   of  action   must    be,   427. 

defenses  must  be,  441. 
service 

as  to  generally,   465. 

in  action   for  divorce,   1019. 
sham,  striking  out,   453. 
signature   to,   446. 
Nluuder 

and    libel,    460. 

complaint  in  action   for,   460. 
special   issues  not   made  by   pleadings,   how    tried,    309. 
statute 

of  limitations.      See   tit.    Statute   of   Liiiiitations. 
as    to,    458. 

private,  how  pleaded,  459. 
strikiugr  out 

order,  deeined  excepted  to,   647. 

redundant  and   irrelevant   matter,   453. 
subscription   to,    446. 
suitpleiiiental 

as  to,  670. 

for  revival   of  judgment,   685. 

to   bring   in   necessary  parties,  389. 

when  allowed,   464. 
title,   defective  or   want   of,   effect.    1046. 
variance".     See   tit.   Variance. 

as  to,  469-471. 

amendment   for,    469,   470. 

immaterial,   how   provided   for.    470. 

what  is  not,  but  a  failure  of  proof,  471. 

when  material,   469. 
Verification   of.      See    tit.    \  eriliesitioii. 

affidavit,   446. 

as   to,    449-473. 

by  attorney,  446. 

by  officer  of  corporation,  446. 

by  one  other  than  a  party,   446. 

manner  of,  446. 

may  be  by  affidavit,  2009. 

when  necessary,  446. 
what   are   allowed,   422. 
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PLEADING   (continued). 

what    constitutes,    in    proceedings    against    joint    debtor    after 

judgment,   993. 
^vritten   instriinieuts 

in  justices'  court,  manner   of,   886. 
inspection   refused,   449. 
setting   forth,    447-449. 
PLURAL, 

includes  singular,   17. 
POLICE  COURT 

actions  in,   929,   933. 
ansvi'er 

may  be  oral   or  written,  931. 
when  may  be  made,  931. 
appeals 

from,   to   superior  court,   78,   974. 
to  superior  court,  974-980. 
attorney,  license  not  necessary  to  practice  as,  in,   281. 
complaint 
filing,   930. 

in,   to   be   verified,    929. 
to   contain   what,    929. 
impaneling  jury,  manner  of,  251. 
jurors   for,   how   summoned,    231. 
mandamus  cannot  issue,   1085. 
ordinance 

how  pleaded,    931. 
violation  of,  how  pleaded,  929. 
organization,   121. 

proceedings  in.     See  tit.  Proceedings  in  Civil  Actions  in  Police 
Courts. 
conducted  as  in  justices'  court,  933. 
provided  for  in  Political  Code,   121. 
record,  police  courts  are  not  courts  of,  34. 
seal,   148-153. 

summons,  time  for  issuing,  930. 
trial 

adjournment,  931. 

by  court,  in  what  cases  will  be  had  on  violating  ordinance, 

929. 
by  jury,  when  defendant  entitled  to  on  violating  ordinance, 

929. 
time  for,  932. 
where  provided  for,  121. 
POLICE   JUDGE 

may  take  acknowledgment,  affidavit,  deposition,  179. 
POLLING  JURY.     See  tit.  Jury. 
as  to,  618. 

1880 


INDEX. 
[References  are  to  sections.] 

POSSESSION 

adverse,   318. 

issue    of    title,    evidence    of    continued    possession    of    r«^mote 
occupant,   1834. 

parties  defendant,  who  may  be  joined  in  action   for,  379. 

presumption    of   ownership    from,    1963. 

realty,  action  to  recover,  costs  of  course  allowed,  when,  1022. 

writ  of,  who  may  have,   380. 
POSSESSION     OF    ESTATE.       See    tit.     Inventor.v,    AppraiscMnciit 

and  PotiHeMNlon  of  Estate. 
POSTPONEMENT.     See  tits.  Continuance;  Trial. 

costs  may  be  imposed,   1029. 

forcible  entry,  etc.,   1173. 

mandamus  on,   1089. 

trial,   595,   596. 

commission,  return  of,  2027. 
justices'  court,   874. 
POWER 

of   receiver.      See   tit.   Receiver. 

of  trustee  of  estate  of  missing-  person,   lS22h. 
POWER  AND  DUTIES   OF  GUARDIANS 

to  pay  debts  of  ward  out  of  ward's  estate,  1768. 

to  recover  debts  due  ward,  and  to  represent  him,   1769. 

to  represent  ward,  1769. 
POWER  OF  ATTORNEY 

to  act  as  counsel   in   justices'   court,  96. 
POWER   OF   COURT 

amendment,   128. 

contempt,    1209-1222. 

oaths,  administration   of,   128. 

obedience,   compelling',    128. 

officers,   etc.,  controlling,    128. 

order  enforcing,   128. 

process  controlling,    128. 

supreme   court   on   appeal,   53. 

witnesses,  coercing,   128. 
POWER   OF    LEGISLATURE.      See    tit.   LcKislature. 
PRACTICE.      See   tit.   Trial. 

action,  when  commenced,  350. 

eminent  domain,   rules  of  practice  governing,   1256,   1262. 

error  disregarded  unless  substantial   rights  affected,   47.'). 

in  justices'  court,  95. 

in    proceedings    for   adjustrui^nt    of    ituh-litedness.    rtc,    of    city 
or   municipality,    1822d. 

orders  out   of  court  without   notice,   how   vacatcil   or   nuxlilii-d, 
937. 

power  of  court  where  procedure  not  .spccilh  ally  jinivided,  187. 
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PRACTICE    (continued), 
rules    of,   1109. 

time,  extension   of,  generally,   1054. 

vacancy  in  office  of  judge  does  not  affect  proceedings.  184. 
PREFERENCE 

claims  for  wages,   1204-1207. 

condemnation     proceedings,    preference     of     over     other     civil 

actions,   1264. 
debts  against  decedent's  estate.   1643-1646. 
election  contests,  preference  of  on  appeal,   65. 
family   allowance,    of,   1467. 

In  inaking  appointment  of  special  administrators,   1412. 
probate  appeals,  preference  given   to,  57. 
wages  a  preferred  claim  against  estate  of  decedent,   1205. 
where  several  persons  equally  entitled  to  administer.   1366. 
who  entitled   to,   in  appointment  of  guardians,   1751. 
PREI.IMIIVARY  PROVISIONS 
actiou 

defined.    22. 

not  affected  by  code,   8. 
act 

how  cited,  enumerated  and  amended,   19. 

not  to  be  done  on  holidays,   13. 
civil   action 

arises  out   of  obligations  or   injuries,    25. 

by  whom  prosecuted,  30. 
civil   and  criminal   reinedies   not   merged,   32. 
computation  of  time,  12. 

construction  of  repeal  as  to  certain  offices,  7. 
criminal  •  actions,  31. 
division  of  injuries,  27. 
liolidays,  when.     See  tit.  Holiday.**. 

injuries   to 
person,   29. 
property,    28. 
joint  authority,   15. 
judicial  remedies,  defined,  20. 
limitations  shall   continue  to   run,   9. 
obligation  defined,   26. 

provisions  similar  to   existing  laws,   how  constrvied.    5. 
retroactive,  code  not,  3. 
rules  of  construction,   4. 
seal.     See  tit.  Seal. 

definition    of,    14. 
special   proceedings,  defined,   23. 
statutes,  etc.,  inconsistent  with  code,  18. 
tenure  of  office  preserved,   6. 
when  code  takes  effect,   2. 
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PRELIMINARY  PROVISIONS   (continued). 
^vord."*   and 

phra.si's,   con.struction   of.   16. 
terms   defined.    17. 
PRKrOMJER.VXCE   OF   EVIDENCE.      See   tit.    Evidoiioe. 
I'KESENT 

includes   future,    17. 
I'KIOSE.VT  \TIO\    OF  CL.VIMS.     See  tit.   Cliiiin.s  :iK»inNt   ENtatoN. 
I'KIOSEKX   \TIO\     OF     ESTATE     OF    DECEI>E.\T.       See     tit.     En- 

<:itos  of  DeoedeiitN. 
rUESl  MI'TIO.X.      See    tit.    Evidence. 

ancient   documents   presumed   genuine,    1963. 
as  to  correctness  of  books  containing  law,   1900. 
Ijinding  on  jury,  1961. 

hooks  containing  laws  of  foreign  country  or  sister  state  pre- 
sumed correct,   1900. 
ooueliLsive 

any   otlier   presumpti(jn    l)y   statute  expressly   made   so.    i9G:;. 
LsMue  of 

wife    coliabiting    witli    husband,    1962. 
judgment   or  order  of  court,    1962. 
enumeration   of,  1962. 
e.stoititel 

by  acts  in  pais,  1962. 
by    "standing   by,"    1962. 
in   pais,   1962. 
generally,   1962. 
guilty   intent,   wlien,    1962. 
judgment,    1908,    1962. 
legitimacy,   1962. 
made,   by  statute,  1962. 
malicious   and   guilty    intents,    ]'.U'>^2. 
of  tide 

in   landlord,   1962. 
order   of   court,    1908,   1962. 
recitalM 

in   written   Instrument,    1962. 
specification  of,   1962. 
tenant 

cantH)t    <leny    landlord's    title,    1962. 
not  permitted  to  deny   title  of   landlord.   1962. 
truth   of   facts  recited.   1962. 

whenever    party    has    by    his    own    declaration,    act,    etc.,    led 
another   to   believe,    1962. 
controverted    iireMuniptionH 

enumeration  of,   1963. 
definition   of,   1959. 
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PRESUMPTION    (continued). 
disputable 

acquiescence,  presumption  from,   1963. 

ancient  writing-,   1963. 

arbitration,  all   matters  passed  upon,    1963. 

arbitrators  passed   on  all   matters   submitted,    1963. 

arising-  from  order  of  court,  1909. 

books 

containing-  reports  of  cases,   1963. 

contents   of,   correct,   1963. 

printed  by  authority,  1963. 
burial  ground,  dedication  of,  1963. 
consequence  of  act  intended.  1963. 
con.sideration 

for  bill  or  note,  1963. 

for  indorsement,   1963. 

from  writing-,  19G3. 
continuance   of   thing,    1963. 
course  of 

business,   ordinary,   1963. 

nature,  or  habits  of  life,   ordinary,   1963. 
court  acting  within"  jurisdiction,   1963. 
date,   correct,   1963. 
deatb 

of  person  not  heard  from   for  seven  years,   1963. 

priority   of,  1963. 
dedication  of  burial  ground,   1963. 
delivery,   1963. 

from  possession   of   order  for  delivery,    1963. 

imports  ownership   of  deliveree,  1963. 
fairness  of  private   transactions,   1963. 
generally,  1963. 

higher  evidence  is  adverse  if  lower  produced,  1963. 
identity  of  person  from  identity  of  nanie,   1963. 
indorsement 

of  bill   or  note,  time  of,   1963. 

where  made,    1963. 
innocence,   1963. 

issue,  all  matters  in  passed  upon,  1963. 
judge  acting  within  jurisdiction,   1963. 
jurisdiction   that  court  or  judge  acts  within,   1963. 
jury  must  find  according  to,   1961. 
law  has  been  obeyed,   1963. 
legitimacy,    1963. 

letters   mailed    where   received,    1963. 
marriage,  1963. 
may  be  rebutted  by  evidence,  1961,  1963. 
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PRESUMPTION    (continued). 

money  paid  to  a  person  was  due,  1963. 
non-conclusive  judicial   record  correct,    1963. 
obligation   delivered  up   paid,   1963. 
officer  regularly  appointed,   1963. 
official   duty  performed,   1963. 

ordinary  care  taken  of  one's  own  concerns,  1963. 
(jvi-r  thirty  years  presumed  genuine,  1963. 
owuersliip  from 

acts  of  dominion   or  from  reputation,   1963. 

common   reputation,   1963. 

exercising  acts   of  ownership,   1963. 
partnership,    1963. 
payment 

from  possession   of  order  for  payment,  1963. 

of   earlier   rent  and    instalments   on    production    of    later   re- 
ceipt, 1963. 
possession  imports  ownership,   1963. 
rent,  last  receipt  for,   1963. 
shorthand   notes,   273. 
suppressed  evidence  adverse,   1963. 
survivorship,    1963. 
table,  1960,  1963. 

that  one  takes  ordinary  care  of  his  concerns,   1963. 
trustee,  bare,  has  conveyed  to  cestui,   1963. 
unlawful    intent,   1963. 
witness  presumed  to  sj)eak  truth,  1847. 
writing  thirty  years  old,   1963. 
error  not  presumed  prejudicial,   475. 
foreign 

court,   etc.,  acting  within   jurisdiction,    1963. 

judgment,   presumption  arising  from,   191.^. 
generally,  1963. 

higher  evidence  is  adverse,  if  lower  produced,   1963. 
identity,  1963. 

indorsement  of  note,  etc.,  where  made,   1963. 
innocence,   1963. 

issue,  all  matters  in,  passed  upon,  1963. 
jury  must  find  according  to,  1961. 
law  has  been  obeyed,  1963. 
legitimacy,  1963. 
letters  mailed,   1963. 
marriage,   1963. 

may  be  controverted,  when,    1961. 
may    be    rebutted    by    evidence    unless    made    coiuhisive,    1961, 

1963. 
money  paid  to  a  person    was  due   to   liim,    1963. 
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PRESUMPTION    (continued). 

non-conclusive   judicial    record   corrt-ct,    196'.',. 

obligation   delivered  up   paid,   1963. 

officer  regularly  appointed,    1963. 

official   duty   duly  performed.   1963. 

partnership,    1963. 

puN-session 

imports  ownership,   1963. 
of  realty,  presumption  as  to,   321. 
public   officer  de  facto,  appointment   of,   1963. 
refusal  to  produce  books  and  papers,   on,   10O<). 
rent,  last  receipt  for,  1963. 
sheriff's   return,   262. 
shorthand   notes,   270. 
suppressed   evidence   adverse,    1963. 
survivorship,   presumptions    respecting,    1963. 
tenant,  possession   of,  presumption  as  to,   326. 
trustee,   bare,   has   conveyed   to  cestui   que   trust,    1963. 
unlawful  intent,   1963. 

witness  presumed  to  speak  truth,   1847. 
words  presumed  used  in   ordinary  acceptation,    1861. 
writing  thirty  years  old,  1963. 
PRIEST 

cannot  be  examined  as  witness,  when,   1881. 
exempt  from  jury  duty,   200. 
PRIMA   FACIE    EVIDENCE.      See    tit.    Evidence. 
PRIMARY  EVIDENCE.     See  tit.  Evidence. 
PRINCIPAL   AND   AGENT.      See   tit.   Agency. 
PRINTING 

included  in  writing,   17. 
PRISONER 
a   ^vitness 

how   examined,   1997. 
how  to  be  brought,   1995. 
on    whose   motion,    1996. 
adverse  possession  against,  328. 

confined  on  civil  process,  discharged  on  what  conditions,  1143. 
deposition  of,  1997. 
tli.scharge   of 

by  order  of  plaintiff,  no  second  arrest,   1153. 
denied,   second   application,    1159. 
evidence,  hearing  of,  1146. 
examination  for 

answers   in   writing  may  be   required.    1146. 
before  judge,   1146. 
.exempt  from   subsequent  arrest,    1151. 
final,    1151. 
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PRISONER 

diNoliiirKe  of   (continued). 

judiErment   remains   in   force.    11. "i2. 
notice  of  application   for.   114  t. 

service  of,  114.5. 
oath   to   be  administered,   11 48. 
order  of,   1149. 
escape,  limitation  of  action  for,  340. 
imprisonment,   effect    on    running'   of   statute,   328. 
limitation   of  action   in   case  of  imprisonment,   32S,    3.53. 
plaintiff  may  order  discliarg'e  of,  1153. 
support  of,  plaintiff  to  advance  funds  for.   11. 54. 
witness,  as,    1995. 

order  for  production  of,   1993. 
PRIVATE   SITTINGS 

in   certain   cases,   125. 
PRIVATE    STATl'TES.      See    tit.    Stntutes. 
defined,    1S9S. 

foreign    law-books   admissible   in    evidence.    1900. 
■  how  pleaded.   459. 

recitals  in,  how  far  evidence,  1903. 
PRIVATE    AVRITINGS.      See    tits.    Evidence;    \VriliiiKs. 
books,  maps,  etc.,  how  far  evidence,  193fi. 
classification  of,  1929. 

compromise  of  debt  witliout  seal,  good,   1934. 
copies  of  entries  also  proved,   1947. 

entries   of  decedents,  evidence   in   specified  cases.   194ti. 
evidence    of    handwriting-,    1943. 

where  a    writing  is  more  than   tliii'ty   years  <ild.   1945. 
how  proved,  1940,   1948. 

instruments  affecting   real    property    used  as   evidence,    1951. 
maps,  how  far  evidence,   1936. 

original   writing  to  be  produced  or  accounted   for.   1937. 
otlier  witnesses  may  also  testify,  1941. 

removal    of   public    records,    transcript    as    evidi-nce,    1950. 
seal    defined,   1930. 
effect  of,  1932. 

execution  of  instrument  defined,    1933. 
how  made,   1931. 
subscribing  witness  defined,   1935. 
wliat  are,  1887. 

when   evidence   of  execution    not   necessary.    1942. 
wlien  in  possession  of  adverse  party,  notice  to  iu-  j^iviii.   193S. 
writings   called    for  and    iiispectecl    may    be   withheld.    1939. 
PRIVILEGED      COMMrXirVTION.         See      tits.      Attorney      and 
Client:      IIiimIiiiiiiI       iiiiii       Wife:       Minister:       l'li>  Nieiiin: 
Pri«vst :    Witness. 
as    to.   generally.    1  tib.o- l.ss  1. 
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PROBATE.  See  tits.  Probate  Court;  Probate  Jiitl^e;  I'robatc 
Matters;  Probate  of  Foreign  Wills;  Probate  of  liost 
or  Destroyed  Wills;  Probate  of  Nuneupative  Wills; 
Probate  of  Wills;  Probate  Proceedings. 

appeals,   1714. 
as  to  generally,  1294. 
citation,  1707-1712. 

contempt  by  executor,  etc.,  or  guardian,  1721. 
decrees  of,  1704. 

homestead,  recording  decree,   1719. 
issues,  1716. 
new  trials,  1714. 
orders   of,   1704. 
practice,  rules  of,   1713. 
recorded  decrees   of,  are  notice,    1706. 
seal,  149. 
terms,   89. 
trials,  1716,   1717. 
PROBATE   COURT.      See    tits.    Conrts;    Probate;   Estates   of   De- 
ceased   Persons;    Executor    and    Administrator;    Pro- 
ceedings in  Probate  Court;  Public  Administrator. 
appeals,   1714. 

from    decree    settling    trustee's    account    after    distribution, 
1701. 

preference  given,  57. 
chambers,  power  of  court  at,  166. 
citation 

by   personal    notice,    1710. 

how   directed,    1707. 

how  issued,  1708. 

how    served,    1709. 

to  be  served  five  days  before  return,   1711. 

what  to  contain,  1707. 
costs,   by  whom  to   be   paid,    1720. 
court  to  try  case  when  no  jury  demanded,   1717. 
decrees   of 

need   not  recite  jurisdiction,   1704. 

to   be   entered    in    minutes,    1704. 

to    be    recorded,    1719. 

recorded,   as   notice,    1706. 
guardian 

appearance    by,    1722. 

appointment   of.      See   tit.   Guardian. 

service    of   notice   upon,    1722. 
issues  joined  in,  how  tried  and  disposed  of,   1716. 
judgments    of,    entered    and    enforceable    as    other    judgments 
are,    1716. 

1888 


INDEX. 
[References  are  to  sections.] 

PROBATE  COURT   (continued). 

jury  trial  wliere  issues  of  fact  joined,   1717. 

new  trial,  1714,   1717. 

notice 

personal,  to  be  by  citation,  1710. 

recorded,   order  or  decree  as,    1706. 
orders 

of,    need    not   recite   jurisdiction,    1704. 

of,  to  be  entered  in  minutes,  1704. 

recorded,  as  notice,   1706. 
personal  notice  to  be  by  citation,   1710. 
power  of,   at  chambers,   166. 
practice 

of,  sections  of  code  governing,   1713. 

rules   of,   in    general,    1713. 
preferences   given   to  appeals   in   probate,    57. 
public  administrator.     See  tit.   Public  AdniiuiMtrator. 

as   to,    1726-1744. 
publication,  how  often   to   be  made,   1705. 
recorded   order   of   decree   as    notice,    1706. 
service  on  guardian,  equivalent  to  service  on  ward,   1722. 
transfer  of  books,  papers,  and  actions  to  superior  court,  79. 
vacancy    in    trusteeship,    filling,    1702. 
wills,  probate  of.     See  tit.   Wills. 

writs  and  process  necessary  may  be  issued  at  chambers,   166. 
PROBATE  JUDGE.     See  tits.  Clininbcr.s;  Judges. 

chambers,   power  at,    166. 
PROBATE   OF  FOREIGN   WILLS 
admission    of   to    probate,    1324. 
foreign,    1318-1324. 
hearing   proof    on,    1324. 

in  other  states  to  be  recorded  when  and   wliere,   1322. 
letters    to   issue   on,    when,    1324. 

may  be  recorded  in  county  where  testator  left  property,  1322. 
notice  of  petition   for   letters,   1323. 
petition   for   letters,    1323. 
proceedings  on   the   production   of,    1323. 
record   of,   when  and   where,  1322. 
to  be  recorded,  when  and  where,  1322. 
I'ROUATE    OF    LOST    OR   l>ESTROYEn    WILLS 

ails  uf  e.xeciiturs,  etc.,   valid  until   power  is  ri'Vokcd.    1128. 
certificate  of  contents   to   be   filed  and   recorded,    134ii. 
destroyed  fraudulently  during  lifetime,   1339. 
executor 

or  administrator  may   resign,   when,   1427. 
court  to  appoint  successor,  when,   1427. 
existence  at  time  of  testator's  deatli   to   be  proved,   133t>. 
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PROBATE    OF    LOST   OR   DESTROYED    WILLS    (continued), 
granting-   letters,    1340. 

incompetent,  all  acting  being,  whom  to  act,   1426. 
lost,    etc. 

certifying,   recording,   and   granting  letters,   1340. 

existence,   must   have  been   in,  at   time  of  deatli,   1339. 

proof   of,   1338. 

restraining   acts   of  executors   of  otlier   will,  etc.,    1341. 
must   be  proved   by  two   witnesses,   1339. 
must  have  existed  at  time   of  death,   except  when,    1339. 
on    proof    of   will   after   letters    of   administration,    letters    re- 
voked,  1423. 
powers   of  executors   in   such    cases,    1424. 
proof   of 

execution  and  validity   to   be   taken,    1338. 

notice  to  persons  interested,   1338,  1344. 

testimony  to  be  reduced  to  writing,    1338. 
yrovLsions 

of,  to  be  certified  and  recorded,  1340. 

to   be  proved  by  two  witnesses,   1339. 
remaining    administrator    or    executor    to    continue    wlien    his 

colleagues  are  disqualified,  1425. 
restraining  executor  during  proceeding  to  prove.   1341. 
revocation  of  letters  after,   1423. 
successor  to   executor,   etc.^  resigned,    court   to   appoint   when. 

1427. 
testimony  to  be  reduced  to  writing  and  certified,   1344. 
transcripts  of  court  minutes  to  be  evidence,  1429. 
who  may  petition  for,   1299. 

whom  to  act  when  all  acting  are  incompetent,   1426. 
PROBATE  OF  NUNCUPATIVE  WILLS 

additional    requirements    in    probate    of,    1345. 
ai>itoiiitineut.s 

of  executor  and  administrator,  procedure,   1346. 

to  conform  to  provisions  as  to  otlier   wills,    1346. 
contest 

and    appointment    to    conform     to    provisions    as    to    other 
wills,   1346. 

as  to,   1346. 

of  procedure,  1346. 
how  admitted  to  probate,  1344. 
manner  of  appointment  of  executors,   1346. 
notice  of  probate,  1345. 

petition   for   probate,   requisites   of,   1344. 
proof  of,    1344,    1345. 

requireinents,    1345. 
reducing  to  writing  and  filing,  1345. 
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PROBATE   OF  NUNCUPATIVE  WILLS    (continued), 
time  for  probate,   1344,    1345. 
when   and  liow  admitted   to  probate,   i;i4  4. 
wbo  may  pi'tition   for  probate  of,   1299. 
I'UOIIATK    OK    WII.I.S.      Se(>    tits.    I'robnic   of    l.ttst    or    Ucslroyt-il 
Wills;     l'r«»l»ati'    c»f    Kori-iuii     WilLs;     I'roliiitc    «>•'     >iiu- 
ciipativo   Will.s;   Wills. 
certificate   of,  seal,    153. 
citation   to  produce,  1302. 
conclusive  after  one  year,   1333. 
contents   of   petition   for,    1300. 

contesting.     See  tit.  Contesting;  Probiito  of  Wills. 
contesting  after  probate.      See   tit.   Contostiu^-   Will  jiflcr   I'ro- 
bate. 
absence  of  subscribing  witnesses  to  be  accounted  for,  1315. 
all  subscribing  witnesses  in  county  to  be  examined,  1315. 
all  testimony  to  be  filed  by  clerk,  1318. 
any  one  interested  may  contest,   1307. 
by  attorney  appointed  by  court  or  heir,  1307. 
certificate  of  proof  to  be  attached  to  will,  1317. 
contestant   is  plaintiff,   1312. 
demurrer 

proceedings  where  sustained   or  overruled.    1312. 
to  opposition,  grounds  of,  1312. 
impaneling  .iury,   1313. 

is.sues   wlien    tried   l).v   .iury  and   wlien   1).\-   court,    1312. 
judg;iiient 

to   be  entered  on   special   verdict,   1314. 
will  and  proofs  to  be  recorded,  1314. 
jury 

to    return    special    verdict,    1314. 
trial,    mode   of,   1313. 
may  be   through   guardian   or  attorni>\-,    1307. 
of  nuncupative,  how  conducted.  1341). 
proof  of 

handwriting  of  testator  and  subscribing  witnesses,  1315. 
subscribing  witnesses,  to  lie  reduced  to  writing,    1X11. 
testimony 

of   other   than    subscribing    witnesses   admissible    to    prove 

sanity  and  execution,  when,  1315. 
reduced    to    writing    and    signed,    admissibilil  y    in    subse- 
quent contests,   1315. 
trial   by   court,   mode  of,    1315. 

will    and  certificate   of   proof   to    Ije    filed  and   recorded,    131 S. 
^vrltten 

grounds   of  opposition   to   be   filed.    1312. 
opposition,   service   of,    1312. 
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PROBATE  OP  WILLS   (continued). 

custodian    of    will    to    deliver    same    to    whom,    1298. 
liearing-  of  will  after  proof  of  service  of  notice,  1306. 
heirs  and  named  executors  to  be  notified,   how,   1304. 
liulo^rnphic   Trills 

how  proved,   1308. 
in  what  county  to  be  proved,   1294. 
judge 

disaualified  to   act 
in  what  cases,  1430. 

transfer  of  proceedings  and  their  return,  1431,  1432. 
may  at  any  time  compel  attendance  of  witnesses,  130.T. 
jurisdiction   over,    probate   of,    1294. 
mailing 

copies  of  notices  of  time  appointed  to  hpir.=;,   1304. 
of  notices 

of  petition,  notices  how  addressed,  1304. 
of  time  appointed  for  hearing  petition,  time  of,  1304. 
non-appointment    of    attorney    by    court    does    not    invalidate, 

1307. 
notice  of 

petition   for 

how  given,   1303. 

publication  in  weekly  newspaper,  1303. 
of  foreign  wills.     See  tit.  Probate  of  Foreign  \Vjll.s. 
of    lost    or    destroyed    wills.      See     tit.     Probate     of     Lost     or 

Destroyed  Wills, 
of  nuncupative   wills.      See  tit.   Probate  of  NuncHpative   Wills. 
olographic    will,   how    proved,    1309. 
one  witness  sufficient  if  no  contest,  when,  1308. 
order  to  enforce 

attendance   of  witnesses,    1305. 
production  of  will,  1305. 
petition  for 

clerk  to   set  for  hearing,  1303. 
contents  of,  1300. 
devisee   may,    1299. 
effect  of  defects  in,   1300. 

failure  of  executor  to,  forfeiture  of  right  to  letters,  1301. 
hearing  of,  time  for,   1303. 
mailing  notices  to  executors,  1304. 
must  show  what,   1300. 
notice  and  proof  of,  1298-1312. 
how  given,  1303. 
how    served    on    executors,    1304. 
publication    or  posting   of,    1303. 
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PROBATE  OF  WILLS 
petltiou    for    (continued). 
personal  .service  of  notiee 

equivalent   to  mailing,    1304. 
time  for,  1304. 
who  may  file,  1299. 
possession  of  will  by  tliird  person,  production,  1302. 
production  of  will  where  in  possession  of  third  person,  1302. 
revocation 

effect    on    powers    and    liabilities    of    cxicutDi-s    or    ndininis- 

trators,   1331. 
jury  trial,   1330. 
of  prior  letters,  1423. 
when   revoked,    1330. 
to  be  delivered  to  court,  1298. 
when  contest  of  probate  may  be  made,  1308. 
when  executor  forfeits  right  to  letters,  1301. 
who  may  appear  and   contest  will,  1307. 
who  may  petition  for  probate  of  will,  1299. 
IMtOilATl*:   PItOCEi51)IKGS 
appeals  in,  57. 

rules  of  practice  in.     See  tit.  lliile.s  of  I'ractlce. 
sale.     See  tit.  Proliate  Sale. 
i'ROBATE  SAIiKS.     See  tits.  Sale  ami  Conveyance  of  Property  of 

Decedent;    Sale   of   Real    E},state,  etc. 
IMKHIATION   C03IMITTEE 
upijointinent  of,  131. 

how  to  be  made,  131. 
compensation  of,  131. 
duty  of  deputy,  131. 

expenses  allowed  probation    olHcers,    131. 
may  examine  certain   societies,   associations,   etc.,   131. 
oath  of  office  of,  131. 
powers  of  peace  officers,  131. 
present  officers  to  serve,   131. 
prol>atiou  oflicerM 

and  deputies,  appointment  of,  131. 

conditional  probation  officers,  131. 
to  inquire  into  antecedents  of  persons  arrc'Sted,  when,   131. 
to  serve  in  all  courts,  131. 
record  of  persons  released  on   probation,   131. 
report  of,  131. 

terms  and   conditions   of   probation,   131. 
vacancy  in,  liow  filled,   131. 
PROCEDUIIE 

on  trial  of  impeachments,  39. 
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PROCEEDIIVGS.      See   tit.    Special    Prooeedinic^si. 

in  courts  to  be  in   Eng-Iish   language,   18.5. 
PROCEEDINGS   IX   CIVIL    ACTIONS   IN   POLICE   COURTS 

defendant  may  plead  orally  or  in  writing,  931. 
how  commenced,   929. 

proceedings  to  be  conducted  as  in  justices'  courts,  933. 
summons  must  issue  on  filing  of  complaint,  930. 
trial  by  jury,  when  defendant  entitled  to,  932. 
PROCEEDING.S  IN  JUSTICES'  COURT.     See   tit.  JiLstiees'  Court, 
PROCEEDINGS   IN  PROBATE   COURTS 
change  of  venue  in,   1295. 
jiiri!«dictioii  of  probate  court 

of  accounts  rendered  by   executors  and  administrators,   and 

of  payment  of  debts,   1612-1653. 
of  claims  against  the  estates,  1490-1514. 

of    executors    and    administrators,    their    letters,    lionds,    re- 
movals, and  suspensions,  1348-1440. 
of  guardian  and  ward,  1747-1810. 
of   jurisdiction,    1294,1295. 
of    orders,    decrees,    processes,    minutes,    records,    trials,    and 

appeals,  1704-1723. 
of  public  administrators,   1726-1744. 
of    sales    and    conveyances    of    property    of    decedents,    1516- 

1579. 
of  the  conveyance  of  real  estate  by  executors  and  adminis- 
trators in  certain  cases,   1597-1607. 
of  the   inventory  and  collection   of  the  effects   of  decedents. 

1445-1461. 
of    the    partition,    distribution,    and    final    settlement    of    es- 
tates,  1658-17031/2. 
of   the  powers   and  duties   of   executors   and   administrators, 

of  the  management  of  estates,   1581-1591. 
of  the  probate  of  wills,   1298-1346. 
of    the    provisions    for    the    support    of    family,    and    of    the 

homestead,   1464-1486. 
when  decided  by  first  application,  1295. 
when  exercised  over  estate  of  decedent,   1294. 
PROCEEDINGS    SUPPLEMENTARY    TO    EXECUTION.      See    tit. 
Supplement ary    Proceedings. 
generally,   714-721. 
PROCEEDINGS  TO  PERPETUATE  TESTI3IONY 
effect  of  deposition,   2089. 
evidence  may  be  perpetuated,  2083. 
manner  of 

application   for   order,    2084. 
taking  deposition,  2089. 
notice  of  time  and  place  to  be  given,  2085. 
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PROCEEDINGS  TO  PERPETUATE   TESTIMONY    (continued), 
papers  prima  facie  evidence,  2087. 
wiien  evidence  may  be  produced,  2088. 
PROCESS.     See  tit.   SuininonN. 
abbreviations,  186. 
abuse   of,   contempt.    1209. 

abuse  or  disobedience  of,  a  contempt,  1209. 
amendment  of,  power  of  court,  128. 
chambers,  power  of  judge  at,  to  issue,   166. 
contempt,   for  abuse   of,    1209. 
definition  of,  17. 

discharge  of  persons  imprisoned  on  civil  process,   1143-115  4. 
guardian,  service  on,  as  service   on   ward,   1722. 
how  far  extends,  78. 
inadvertence,  relief  from,  473. 
joint  debtors,  to,  after  judgment,   989-994. 
justlees'  courts 

from,  duty  of  sheriff  and  deputy  to  serve,  87. 

in  payment  of  fees,  91. 

issuance  in,  91. 

may  issue  to  any  part  of  tlie  county,  919. 

runs  where,  95,  106. 

to  be  Issued  without  blanks,  920. 
language  to  be  used  in,  185. 
mistake,  relief  from,  473. 

mode  of,  any   suitable,  may    l^e  adopted   to   carry   out  jurisdic- 
tion, 187. 
neglect,   excusable,   surprise,  etc.,   relief   from,   473. 
power  of 

court  to  amend  and  control,   128. 

judges  at  chambers,  to  issue,  166. 
return   of,  in  justices'  court,  86,   93. 
service 

by  telegraph,  1017. 

in  case  of  non-residents,   1015. 

on   associates   in   business,  388. 

on   guardian,   1722. 

on  necessary  parties  ordered  in  by  court,  389. 

on  persons  transacting  Ijusiness  under  common   name,   3!>8. 
signifies  what,   17. 

superior  court,  extends  to  all  parts  of  state.  78. 
telegraph    service    l)y,    1017. 
PROFESSION. \I>   NEGI-IGEXE.     Sr.     lit.    NeKiiKciice. 
PROFITS.      See    tit.   ExociitorN   and   AiliiiliiiMtriitor.s. 
from    time   of   execution    to    rcdeiiii)tion.    7iiti. 
mi'sno,  limitation  of  action.s  for,  336. 
rilOHIBITION.      See   tit.   Writ   of  Prohibition. 
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PROMISSORY  NOTE.     See  tits.  Bill.-ii  iind  Notes;  Neeotinldc   In- 

strunientN. 
PROOF.     See  tits.  Evidence;  Examination  of  Witness. 

on    Iiearing-  upon   petition   to   establish    liens,   1721. 
PROPER  COUNTY.     See  tit.  Venue. 
PROPERTY 

definition  of  injury  to,  28. 
includes  real  and  personal,  17. 
joinder  of  actions  for  injuries  to,   427. 
PROPERTY  CONVEYED   IN   FRAUD   OF   CREDITORS.      See   tit. 

Fraudnlent   Conveyance. 
PROPERTY    IN    HANDS    OF    ADMINISTRATORS.      See    tit.    Ex- 
ecutors and  Adniini.strators. 
PROPERTY  IN    HANDS   OF   EXECUTOR,   ETC.      See   tit.    Execu- 

tor.s  and  Administrators. 
PROVISIONAL,   REMEDIES   IN   CIVIL.  ACTIONS 
affidavit  may  be  used  on,  2002. 
arrest  and  bail,  478-504. 
attachment,  537-559. 

claim  and  delivery  of  personal  property,  509-521. 
deposit  in  court,  572-574. 
injunctions,  525-533. 
receiver,   564-569. 
PROVISIONAL,  REMEDIES  IN  JUSTICES'  COURT.     See  tit.  Jus- 
tices' Court. 
PUBLIC   ADMINISTRATOR.      See   tit.   Letters  Testamentary  and 
of  Administration, 
account 

copy  of  to  be  filed  with  estate,  1739. 

duty  as  to  estate  moneys,  escheats,  etc.,  1737. 

failure  to 

a  misdemeanor,    1744. 
duty   of  district  attorney,    1744. 
punishment  for,   1744. 
order  to,  1735. 
semi-annually,   1736. 
I     accounting 

and  delivering  up  estate,  where  executor  appointed,   1730. 
to  county  clerk,   time   of,   1739. 
actions  by,   1730. 
acts,  when,  1726. 
bond  of,    1727. 

civil  oflJicers  to   notify  of  property  subject  to   waste,  1731. 
code  sections  applicable  to.  1743. 
deposit  -with  county  treasurer 

duties   and   compensation    of    treasurer,    1737. 
investment  by  treasurer,   1737. 
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PUBLIC  ADMINISTRATOR 

deiiosit   ^vitli   county  treasurer    (continued). 

money,  how  drawn,   1737. 

payment  of  unclaimed  money  into  state  treasury,   1787. 
duty 

of  district  attorney  in   relation   to,    1744. 

of  persons  in  whose  house  any  stranger  dies,   172S. 

on  appointment  of  another,   1730. 
embezzlement,    1733,   1734. 

estates   which   may   be   administered   by,    1726. 
every   six   months   return   of   conditions  of   estate   to   lie   made. 

1736. 
examluntion  of 

one   elHn-!?e«l   -tvitli   enibezxleenint 

punishment  for  disobedience  or  refusal  to  answer,    1734. 
questions   to    be    written,    signed,   and    filed,    1734. 

person    charged    with    embezzlement    or    withholding    estate, 
1733. 
failure  of 

to  account,  a   misdemeanor,    1744. 

to  pay  over,  1740. 

money  as   ordered,   proceedings  against,   1740. 
fees  of  officers,  when  and  by  whom  to  be  paid,  1741. 
generally,   1741-1744. 
how  to  administer,  1729. 
how  unclaimed  estate  disposed  of,  1739. 
interest,  not  to  have  in  payments,   1738. 
inventory,  1729. 
letterN 

of,  when  and  how  obtained,  1727. 
moneys  deposited  by,  how  invested,  1736. 
must  institute  suits  to  recover  property,   1732. 
must  return   inventory  and  administer  estate  according  to   liis 

title,   1729. 
must  take  out  letters  with   reasonable   dispatch,    1727. 
not    to    be    interested    in    tlie    payment    for    or    on    account    of 

estates  in  his  hands,  1738. 
oath  of,  1727. 

may  be  administered   by,   1742. 

power  to  administer,  1742. 
order 

for  delivery   of  property   to  heirs  or  e.xecutor.s,    173."). 

of  appointment,  136.5. 

on,   to  account,   1735. 

on,  to   turn  property   over  to  county   treasurer,   1740. 
penalty  for  failure  to  file  report,   1744. 
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PUBLIC  ADMINISTRATOR    (continued). 
possession 

civil  officers  to  give  notice  of  waste  to,   1731. 

order  to  examine  party  charged  with  embezzlement  of  estate, 

1733. 
punishment  for  refusing  to  attend  examination  on  embezzle- 
ment of  estate,  1734. 
suits  for  property  of  decedents,   1732. 

to    be    delivered    iip    when    another    appointed   administrator 
or  executor,   1730. 
proceedings  against  for  failure  to  pay  over  money  as  ordered. 

1740. 
property  to   be   handed  to   coutity  treasurer,    1737. 
provisions  applicable   to,    1743.  ,^^ 

report,  affidavit  that  he  is  not  interested  in  payments,   1738. 
return  every  six  months,   1736. 
return  of  condition  of  estate  to  be  made  every  six  montlis  and 

published,   1736. 
settlement  with  county  clerk  monthly,   1739. 
stranger  dying,  notice  of,  1728. 
to  administer 
oaths,  1742. 
to   file   reports,    1744. 
to   make  and  publish   return    of   condition   of  estate   every   six 

months,  1736. 
to  obtain  letters,  when  and  how,  1727. 
unclaimed  estate,  how  disposed  of,   1739. 
waste,  civil  officers  to  notify  of,   1731. 
what  estates  may  be  administered  by,  1726. 
when  another  person   is  appointed  administrator   or  executor. 

to  deliver  up  the  estate,  1730. 
when  may  be  directed  to  take  estate,   1411. 
when  to  account  for  estate,  1730. 
when  to  be  appointed,  1365, 
when  to  deliver  up  estate,  1730. 
when  to  settle  with  county  clerk,  1739. 
PUBLIC   AND   PRIVATE   STATUTES 

definition   of,   1898. 
PUBLIC  HIGHWAY.     See  tit.  Roads  and  Higliwnys. 
PUBLIC    LANDS 

adverse    possession,    effect    on    certificate    of    location    or    pur- 
chase, 1925. 
certificate   of  purchase    or   of   location   as   evidence   of    owner- 
ship, 1925. 
holding  for  mining  purposes,  effect  on  certificate,   1925. 
void  letters  patent,  limitation   of  action  to  recover  land,  317. 
PUBLIC  OFFICER.     See  tit.  Officer. 

bound  to  give  copies  of  public  records,   1893. 
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PUBLIC   RECORDS   AND   DOCUMENTS 

proof  of  contents  of,  1855a. 

removal   of,   transcript  admissible   in   evidence,   1950. 
when  used  as  evidence,  1855a. 
PUBLIC  ROAD.     See   tit.   Roads  and    Ilieli^nyN. 
PUBLIC   USE.     See   tit.    Eminent    Domain. 
PUBLIC   WRITINGS 

books  containing  laws  presumed  to  be  correct,   1900. 

certificates  of  purchase   primary   evidence   of  ownership.   1925. 

constitution,  1897. 

contents  of  other  official   certificates,   1925. 

copies  to   be  given  by  public  officers,  1893. 

definition   of,   1888. 

effect  of  judgment,   final    order   upon    rights   of  various   cases. 

1908. 
effect  of  judicial  orders,  when  conclusive,   1909. 
what  deemed  adjudged  in  a  judgment,   1911. 
when  parties  deemed  to  be  the  same,   1910. 
entries 

in  official  book,  prima  facie  evidence,   1920. 
made  by  officers  or  boards,  prima  facie  evidence,   1926. 
every  citizen  entitled  to  inspect  and  copy,   1892. 
evidence  of 

foreign  laws,   1901. 
laws   of   other   states,    1902. 
inspection  and  copy  of,   1893. 
judicial    record.      See    tit.   Judicial    Kccord. 
justices'  judgment  in   another  state,   liow   proved,   1921. 
kinds  of  public  writings,  1894. 
laws,  written  and  unwritten,   1895. 
manner  of  proving  other  official  documents.   1918. 
acts  of 

a  municipal   corporation,   1918. 
tlie  executive 

of  a  foreign  country,  1918. 
of  a  sister  state,   1918. 
of   this    state,    1918. 
docunientn 

in  the  departmi^nts  of  tlie  United  States  government.   1918. 
of  any  otiier   claNN 

in  a  foreign  country.    1918. 
in  a  sister  state,   1918. 
in  this  state,  1918. 
proccedingTH  of  the  leglMlature 
of  a  foreign   country,   1918. 
of  a   sister   state,    1918. 
of  this   state,    1918. 
provisions  in  relation  to  states  applied  to  territories,  1924. 
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PUBLIC  WRITINGS    (continued). 
public 

and  private  statutes  defined,    1898. 

officers  bound  to  give  copies  of,  1893. 

record  of  private  writing  evidence,  1919. 
recitals  in  statute,  liow  far  evidence,  1903. 
record 

authenticated  as  evidence,  1905. 

copy  of,  when  evidence,  1907. 

manner  of  impeaching,  1916. 

of  another  state,  its  effect,  1913. 

of  court  of  admiralty,  1914. 

of  foreign   country,   how  authenticated,    1906. 
statutes,  1898. 
United  States  mineral  land  patent,   date   of  location    is   prima 

facie  evidence,  1927. 
unwritten   law   defined,    1899. 
what  are,   1888. 
PUBLICATION 

affidavit  to  prove,  2010. 

as   to,   what  is  a,   2010. 

changed  names,  of,  1277. 

default,  where  service  by,  procedure,  585. 

evidence   of,  what   is,   2010. 
filing  evidence  of,  2011. 
hoTT  often  to  be  made 

as  to,   1705. 
judgment-roll,  wliere   summons  served  by,   670. 
newspaper,   publication   in,   how   proved,    2010. 
notice 

of  dissolution  of  corporation,  1233. 

of  petition  for  probate,  of,  1303. 

to   lienholders,   on   partition,   service   of,  by,   762. 
of  petition  for  change  of  name,   1277. 
of  summons.     See  tit.  Publication  of  Summons, 
order 

for  sale  of  ward's  property,  of,  1783. 

to  appear  in  esclieat  proceedings,  of,   1269. 
petition  for  change  of  nanie,  of,  1277. 

probate  proceedings,  how  often  to  be  made,  in  general,  1705. 
service  upon  unknown  parties  by  in  partition,  757. 
unknown  parties  may  be  served  by  in  partition,   757. 
what  is,  2010. 
PUBLICATION   OP   SUMMONS.     See  tit.   Publication. 
in  partition,  757. 
manner  of,  413. 

of,  default  for  failure  to  answer,  585. 
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PUBLICATION  OF  SUMMONS   (continued), 
proof  of  service,  how  made,   415. 
to  unknown  parties  in  suit  to  quiet  title,  7.50. 
wlien  may  be  made,  412. 

wliere  tliere  are  more  than   one  defendant  and  part   only   are 
served,  proceeding',   414. 
PUEBLO   LANDS.      See   tit.   Public   Lantls. 

PITRCIIASER.      See   tits.  Execution   SjiIc;   F«>rccl<>Murc   Sale;   Sale. 
PURITY   OF   ELECTION    LAW.      See    tit.   Election.s. 
QUALIFICATIONS 

of  justice  in  townships,  103. 
of  sureties,  generally,  ]0.")6. 
QUESTIONS    OF    FACT.       See     tits.    Evidence;    Examination    of 
Witnesses. 
for  jury,    2101. 
issues  of  fact 
how  tried,  592. 

to  be  tried  by  jury  unless  waived,  882. 
to  be  determined  by  court  or  referee,  2103. 
to  be  tried  by  jury,  2101. 
Q,UESTIONS  OP  LAW^.     See  tits.  Evidence;  Examination  of  W  it- 
nesses. 
addressed  to  court,  2102. 
for  court,  2103. 
issues  of  law,  how  tried,  591. 
to   be  addressed  to  court,  2102. 
what  are,    2094. 
writ  of  possession,   380. 
Q,UI   TAM  ACTION 

limitation   on,  340. 
Q,UIETING  TITLE 
action 

Involving  validity  of  gift  or  tru.st  under  >vlll 
determination    final,    738. 
will  admissible,  738. 
lies  to  determine  adverse  claim  in  what  cases,  738,  7IO[al. 
to  be  brought  in  county  where  land  is,  78. 
adverse  claim 

may  be  determined  in   condemnation   proceedings,   1248. 
parties  in  suit  to  determine,   380,  381. 
alienation  pending  suit,   747. 
costs 

cotenants  may  unite  in  suit  to  determine  adverse  claim.  481. 
on  disclaimer,  739. 
when  plaintiff  cannot  recover,   739. 
cumulative,  remedy  is,  751. 
default,  739. 
defendants,  joinder  of,  379. 
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QUIETING  TITLE    (continued), 
disclaimer,   739. 
generally 

land,  738-740. 
money,   etc.,   1050. 
heirs,  quieting  title  by,  1459. 
improvements,  set-off  for,  741. 
injunction,  526. 

inspection,  survey,  etc.,  of  property,  742,  743. 
judgment  in  and  conclusiveness  of,  750,  751. 
jurisdiction,    court    has    to    inquire    into    and    determine    what 

questions,   751. 
jury  trial,  right  to,  738. 
lis  pendens,  to  be  filed,  749[a]. 
parties 

to  action,  372,  379,  380,  738. 

unknown   defendants,   how   described,    749 [a], 
possession  of  executor  for  the  purpose  of,   1581. 
suit  for,  by,  or  against  executor,  1582. 
summons 

form   and   contents   of,    750. 
posting  copy  on  property,    750. 
publication   of,    750. 
service  of,   750. 

affidavit  as  to,  750. 

on  unknown  or  non-resident  defendants,  750. 
time  to  issue,   750. 
survey,   order  for,   742,  743. 
title 

plaintiff's   terminating,   during   suit,    740. 
termination  during  action,   740. 
unknoTTn 

defendants,  how  may  be  described  in  complaint.  749 [a]. 
parties 

claims  of,   how  determined,   749-751. 
hearing  of  adverse  claim  and  judgment,  751. 
judgment 

by  default  not  entered,  751. 
conclusiveness   of,   751. 
rights  and   liabilities,    750. 
summons 

how  served,  751. 
issued  to,   749. 
Q,i;0  WARRAIVTO.     See  tit.   Usurpation  o£  Office  and  Franclii.se. 
superior  court 

has  jurisdiction   of,   76. 
or  judge  may  issue,  76. 
usurpation  of  office,  803-810. 
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QUORUM 

arbitrators,   1053,   1284. 
majority 

may  act  where  joint  authority  given,   15. 
referees,  1053. 

senate  sitting-  as  court  of  imp<>achm(Mit.   ;?(). 
RAILROAD.     See   tit.   Railroad  CorporatioiiM. 
RAILROAD   CORPORATIOX.     See   tit.  Railroa<lM. 
eminent  domain,  1237. 

condemnation  for,  estimating  cost  of  fences  and  cattU'-guards. 
1248. 
RATIFICATION.     See  tits.  Agency;  Coiitraft.s. 
REAL  ESTATE.     See  tit.   Real  Property. 
REAL   ESTATE   AGENT 
commission  of 

for  sale  of  real  property  of  decedent,  1559. 
executor,  etc.,  not  liable  for,  1559. 
REAL  PARTY  IN   INTEREST,     See   til.    I>arti<-.s   to    Action. 
REAL    PROPERTY 

acknowledgment    of    conveyance,    judge    or   justice    may    take, 

179. 
actions 

respecting,  must  be   brought  where,   392. 

to  recover  possession,  costs  of  course  allowed,  when,   1022. 
adverse  possession  of.     See  tit.  Adverse  PosNessiou. 

as  to,   318-326. 
agreement  for  sale  of,  to  be  in  writing,   1973. 
arbitration,  question  of  title  nu^.^'  not   l)e  .^^iilimitted    {n,    il'sI. 
attached,  how,  542. 
attachment   of 

duration  of  lien,  542a. 
manner  of,   542. 
release,  557. 
authority  of  agent  to  sell,  to  be  written.   1973. 
boundaries,  rules  for  determining,  2077. 
claimants   under  common   source   of  title   may   unite,   3S1. 
cloud  on  title,  parties  in  suit  to  remove,  3S1. 
co-extensive  with   what,   17. 

contract  for  purchase  of,  by  decedent,  sale  of,   1565,  1566. 
contract  for  sale  of,  by  decedent,  completion  of,   17S9a. 
costs  allowed  of  course  in  action  involving  title,  1022. 
cotenants,  parties   in   suit  concerning,   381. 
defendants  in   action  to  determine  adverse  claims.   3S0. 
descriiitiou   of 
in   pleading,   455. 
rules  for  construing,   2077. 
ejectment.     See  tit.  Ejectment. 
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REAL  PROPERTY    (continued). 
execution 

affecting,   to   issue   to   wliom,   687. 

against,   684-688. 

purcliaser  may  recover  for  injury   to,  after  sale  and  before 

delivery,  746. 
sale 

injury   to,   after,   746. 
of,   how  conducted,  694. 
of,  notice,  692. 
of,   redemption,   695. 
of,  what  title  passes,  700. 
executors  or  administrators   to   complete   sale   for,    1597. 
forcible  entry.      See   tit.   Forcible  Entry  and  Detainer. 

as  to,  1159-1179. 
foreclosure,  726. 
included  in  property,  17. 

injury  to,  after  execution   sale  and   before   delivery,    746. 
instruments  affecting  used  as  evidence,   1951. 
joinder  of  claims  to  recover,  427. 
judgrnient 

after  death  not  lien  on,  669. 
for  delivery  of,  682. 
lien  on,  671. 

in   another  county,   674. 
of  justices'  court,  a  lien  on,  when,  900. 
lien  on,  action  to  foreclose,  where  brouglit,  392. 
limitation    of  actions   respecting.      See   tits.    Limitation    of   Ac- 
tions; Statute  of  Limitations. 
lis  pendens,   filing  of  in  action  relating  to,   409. 
means  lands,  tenements,  and  hereditaments,  17. 
mortgage,   on   action   to   foreclose,   where  brought,   392. 
new  parties  in  action  relating  to,  bringing  in,   389. 
of  decedent,  sale  of.     See  tit.  Sales  and  Conveyances  of  Prop- 
erty of  Decedents. 
parties  in  action  respecting,  379. 
partition,   752-801. 
party,  application  of  person  to  be  made,  in  action  respecting, 

389. 
pleadings,  description  in,  455. 
presumption  as  to  right  of  possession  of,  321. 
quieting  title.     See  tits.  Action  to  Q,uiet  Title;  (Quieting  Title. 

as  to,  738-751. 
re-entry  after  eviction,  when  a  contempt,   1210. 
release   of  from  attachment,  560. 
return  of  execution  on,   683. 
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REAL  PROPERTY   (continued). 
sale  on  execution 
when   absolute,    700. 
when  judgment  in  gold  coin,   700. 
sought   to    be   sold   when    description    being   published    is    svif- 

flcient  for  all  purposes,  1712. 
suit  to  recover.     See  tit.  Djectineut. 
title 

question  of,  may  not  be  submitted  to  arl)itration,  1281. 
transfer  of  to  be  in  writing,  1971. 

transferred  cases  concerning,  proceedings  after  judgment,  400. 
trespass  on,  limitation   of  action   for,   338. 
undertaking  on  appeal   to  stay  judgment  for  sale  or  delivery 

of  realty,  944. 
writing,  necessity  of,  to  create  an  interest  in,   1971,   1972. 
REASONABLE    DOUBT.       See    tits.     Evidence;     Instructiou.s     to 
Jury. 
evidence,   2061. 
REASSIGNMENT.     See  tit.  Proceedings  in  Civil  Ca.-<es. 

of  actions  in  justices'  court,  90. 
RECALLING  WITNESS.     See  tits.   Evidence;  Witness. 

permissible   under   what   circumstances,    2050. 
REBUTTAL.     See  tits.  Evidence;  Examination  of  Witness. 
RECEIPT 

as  evidenec  of  payment,  1963. 

for  payment  of  rent,  presumption  arising  from,   1963. 
for   securities   in   partition   proceedings,    790. 
sheriff's,  for  accounts  collected  in  attachnu-nt,   547. 
who  entitled  to,  2075. 

wlioever  makes   payment  entitled  to,   2075. 
RECEIVER 
action 

may  bring,  568. 
may  defend,   568. 
after  judgment 

to  carry  it  into  effect,  564. 
to  dispose  of  the  property,  564. 
appointment   of,   304. 

on  dissolution  of  corporation,  as  to,  565. 
attorney  for  party  cannot  be,  566. 

code  sections  governing  appointment,  powers  and  duties,  304. 
collection  of  debts,  rents,  etc.,  568. 
compromise,  may,   568. 
corporation 

as,  qualification,  oath,  bond,  1348. 

for,  564,  565. 

may  act,  1348. 
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RECEIVER   (continued). 

creditor,  appointment  in  action  by,  564. 
debts,  may  collect,   568. 
disqualified,    who    is,    566. 
escheated  estates,  in,  1271. 
ex  parte  application  fur 

additional   undertaking,    566. 

undertaking-,  566. 
execution  in  aid  of,  564. 
foreelosure 

appointment  in,   564. 

in  suit  for,  564. 
fraudulent  purchase,  appointment  in  action  to  vacate,  564. 
fundi^ 

in  hands  of,  may  be  invested,  569. 
grounds   for   appointing,    564. 
in  action 

by   a   mortgagee   to   foreclose,    564. 

by  a  vendor  to  vacate  a  fraudulent  purchase,  564. 
in  all   other  cases,  564. 

in  case  where  a  corporation  has  been  dissolved,  564. 
interested  persons  cannot  be,  566. 
investment   of   funds   by,   569. 
judgment 

appointment  after,   564. 

to  carry  into  effect,   564. 
oath  of,  567. 

partnership   cases,  appointment    in,    564. 
party  cannot  be,  566. 
possession  of  property,  568. 
powers   of,    568. 

and  duties,  304. 
rent,  may  receive,  568. 
undertaking  of,   567. 

additional,  on  appointment  of,  566. 

for   damages,    566. 

liability  of  surety,   567. 

on  appeal,  to  stay  judgment  appointing,  943. 

on  ex  parte  application  for,  566. 
when  may  be  appointed,   564. 

who  may  not  act  as,  without  consent  of  parties,  566. 
who  shall  not  be  appointed,  566. 
RECITALS 

conclusiveness   of,    1962. 
in  judgment.     See  tit.  Judgment. 
statutes,  recitals   in,   effect   of,   1903. 
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RECORD.      See    tits.    Eviilonce;    I-is   I'endeiiN. 

abstract    of   judgment   of   justice    must   bo    recorded    to    create 

lien   on   land,  900. 
actions,   of,  clerk  must  keep,   10.52. 
appeal,  what  constitutes,   on.   661. 
as  evidence.      See   tit.   Evidence, 
attaclinient,  of 

how   indexed,    542. 

recorder,  to  index,  542. 

release  of 

how  recorded,  559. 
to  be  recorded,  559. 
certificate  of  recording  offlcer,  prima  facie  evidence  of,  1833. 
citizens  may  inspect,   1S92. 
copy  of 

foreign   judicial   record,   when   admissible,    1907. 

officer  to  give,  1893. 
court,  parties  cannot  contradict  record  of,  1837. 
courts  of,  what  are,  34. 

decedent's  estate,  lease  of,  recording,   1579. 
docket,  justices',  a  public,  93. 
effect  of  record  of  copy  of  decree  for  conveyance  by  e.xecutor, 

1604. 
evidence.      See   tit.   Evidence. 
execution,  return  of,  683. 

executor's  conveyance,  recording,  1601,  1604. 
guardian's  bond  and  letters,  recording,  1756. 
how  authenticated  as  evidence,  1905. 

letters  of  administration,  and  testamentary,  recording,   1387. 
lis  pendens,  409. 
manner  of  impeaching,   1916. 
meclianicM'  lien 

claim   of,    1187. 

recording,    1189. 
mortgage  of  decedent's  estate,   recording.    1579. 
not  to  be  removed  from  office,   1950. 

notice  of  completion  of  building,  fee  for  recording,   1187. 
of  a  court  of  admiralty,  1914. 
of  another  state,  its  effect,   1913. 

of  decree  does  not  supersede  power  of  court  to  enforce,  1605. 
of  deeds.      See   tit.   Record  of   Deedn. 
of  foreign 

country,  how  authenticated,   1906. 

evidence,  when,   1907. 
of  order  for  execution  of  conveyance  or  transfer  of  real  prop- 
erty by  executor,  etc..   1601. 
of  public  or  private  writing,  evidence,  1919. 
on  appeal.     See  tits.  Appeal ;  Record  on  Appeal. 
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IIECORD   (continued). 
partition 

of  conveyance  in,  787. 

of  decedent's  estate,  recording,   1684. 
probate  homestead,  decree  relating  to,  1719. 
public 

dockets  and  papers  of  justices,   914. 

not   to   be   removed   from   public    ofHce,    19.50. 

of  private   writing,   how   proved,   1919. 
recorded   probate   proceedings   as   notice,   1706. 
register  of  actions,  what  to  be  entered  in,  10.52. 
removed,  may  be   only   by  order,   1950. 
transfer  of,  from  old  courts  to  new,  55,  79. 
what   constitutes,    661. 
RECORD  OF  DEEDS.     See  tit.  Deed.s. 
RECORD   OX  APPEAL..      See   tit.   Appeal. 
REDEEM.     See  tits.  Foreclosure:  Redemption. 

limitations  as  to  suit  to,  346. 
REDELIVERY 

defendant  in   claim  and  delivery   entitled  to,  when,   514. 
REDEMPTION 
affidavit  for,   705. 
as  to,  generally,  701-705. 
by  a  redemptioner,  703. 
by  judgment  debtor,  703. 
certificate  of,  filing  and  recording,  703. 
decedent's  estate,  of,  by  judgment  debtor,   705. 
execution   sale,  from 

as  to  generally,  701-708. 

notice   of,   703. 

payment  of  interest,  liens,  taxes,  702-704. 

who  may   make,    701. 
from  mortgage  foreclosure.     See  tit.  Foreclosure  of  ^lortgage. 
from  sale  of  execution,  701-708. 

in  case  of,  to  whom  payments  are  to  be  made,  704. 
judgment  creditor  may  redeem  estate  of  decedent,   705. 
mortgage.     See  tits.  Foreclosure  of  Mortgage;  3Iort gages. 

must  pay  all  interest,   liens  and  taxes,   702,   703. 

note  of  record,  to  be  produced  on,  705. 
notice    of 

as  to,   703. 

to  be   filed   with   recorder,   703. 
note  of  record,   to  be  produced   on,  705. 
of  estate   of   decedent,    1505. 
of  part  of  premises,  limitation  of  action,  34S. 
of  real  property  sold  on  execution 
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REDEMPTION 

of  real  property  sold  on  exeeiitioii    fcoiitinuccn. 
>vlio   ni}iy   make 

as  to,  701. 

creditor  having  a  lien   l)y  judgment  or  mortgage,   701. 
judgment  debtor  or  successor  in  interest,  701. 
payment   <»n 

in   kind  of  money   specified   in   judgment.   "04. 

made  to  whom,  704. 

tender  equivalent,  to,  704. 

to  whom  to  be  made,  704. 
property  subject  to,  with  what  exception,  698. 
redemption-monoy,    payment    of,    702. 
redempt  loners 

who  are,  701. 
rents  and  profits  on.      See   tit.    Itents  and   Protils. 

as  to,   707. 
restraining  waste  until   period  for  expires.      See  til.   Wa.ste. 
right  of 

tender  equivalent  to  redemption,   704. 
tender  equivalent   to   payment.     See   "payment."   tliis   title. 

as  to,  704. 
time  Tritliin  ^vkieh  to  be   made 

as   to,   702,   703. 

extension  of,  where  purchaser  fails  to  account,   707. 
what  necessary  to,  705. 
what  redemptioncr  must  do  in   order  to   redeem,   705. 

as   to,    705. 
^vlien  judgment   debtor  or   otlier   redemptioner   ma>'   redeem 

as   to,    703. 

certificate   of   redemption,   703. 

in  period  of  twelve  months  frona  date  of  sale  to  rede-em,  703. 

written  notice  of  must  be  given  to  sheriff,  703. 
>vlien  redemption  may  be  made 

as    to,    702. 
REDEMPTIONER 

defined,    701. 
RE-ENTRY 

after  eviction,  contempt  of  court,   wiien,   1210. 
on  property  after  eviction,  when  a  contempt,   1210. 
RE-EXAMIXATIOX.     See   tit.   Examination  of   W'itnesscM. 
REFEREE    A\D   REFERENCE 
aeconnt 

of  executor,  1636. 

of  long,   639. 

on   judgment    by   default,    585. 

questions    involving,    639. 
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REFEREE   AND  REFERENCE    (continued), 
all  must  meet,   but  a  majority  may  act,   1053. 

amount  discretionary,   1029. 
attorney,  accusations  against.  298. 
bill   of  exceptions,   settlement   by   referee,   6.50. 
compulsory  reference,  in  what  cases  ordered.  639. 
consent 

by.   may  be   ordered,   when,   638. 
continuance,   costs  may  be  imposed  as  condition   of,   1029. 
court    commissioner,    to,    641. 
decedent's  estate.     See  tit.  Kstate  of  Decedent. 

in  claim  against,  1507. 
depositions,    to    take,    in    proceedings    for    removal    of    attor- 
ney,  299. 
effect    of  referee's 

allowance    or   rejection    of   claim,    1507. 

finding,    644. 
either  party   may    object,    641. 

failure  of  parties  to  agree,  appointment  by  judge.  640. 
fees    of,    1028. 

findings  of  referee,  effect  of,  644,  645. 
for  information  of  court,  638,   639. 
grounds    of    objection    to    report.       See    "objection    to    report," 

this    title, 
in   partition.      See   tit.    Partition. 

appointed 

to   ascertain    rights   of   parties,    762. 
to  make  sale  of  partition,   763. 

court  may  appoint  a  single,   797. 

duty   of,  764. 

if  report  confirmed,  conveyance  may  be  executed,  785. 

may  take  securities  for  purchase  money,   777. 

must  make  report  of  sale  to  the  court,  784. 

report   of 

as    to.    765,    784. 

confirmation    or   setting   aside,    766. 

sale  by  must  be  at  public  auction,  775. 

terms  of  sale  must  be  fixed  by  the  court,  776. 
issue,    of,    by    court,    592. 
judgment 

on  finding,  644. 

on,   issue   of  law,   636. 
judgment-roll,  findings  of  referee  part  of,  670. 
majority  may  act,  1053. 

number  of  referees,  qualifications,  etc..   640. 
objections  to  referee,  641,  642. 
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REFEREE   AND  REFERENCE    (continTied). 
object  ions  to   report  <»f  referee 
g;roun«l!4   of 

as  to,  641. 

consanguinit.v   or  affinity,   fill, 
existence   of  a   state   of   mind,   641. 

liaving  formed  or  expressed  an  inuiualified  opinion,   641. 
liaving  served  as  a  juror,  641. 
interest   on   the   part  of   sucli    person,   641. 
standing-  in  relation  of  guardian  and   ward,   641. 
want  of  any  of  the  qualifications,  641. 
liow  disposed   of,   642. 
of  doubtful   claims  against  estate,   lliOT. 
ordered 

on    motion,    in    wliat   cases,    639. 
upon   agreement   of  parties,    638. 
partition,  in,  761,  763. 

to   determine   lienholder's   rights,    761. 
qualification   of   referees,   640. 
questions   not  arising  upon   pleadings   of,    639. 
referee 

decision   of,  meaning  of,   1033. 
disqualification    of,  grounds   for,   640. 
fees   of,   amount   of,    1028,    1.508. 
number  of  and  qualifications,  640. 
objection  to 

grounds    for,    641. 
procedure   on.   642. 
qualifications   of.    640. 
quorum,    1053. 

tliree,  all   to   meet,    but   two   may   act,    1053. 
to   report   within   twenty   days,   643. 
what   disqualifies,    641. 
who  may  not  act  as,   641. 
reference   order   on    motion,    in    what   cases,    639. 
report 

findings   of   fact    and    conclusions    of   law,   st^parati'ly    stated. 

643. 
objection  to.     See  "objeotiou  to  report,"   tliis  title, 
to  be  made  witliin  twenty  days,  643. 
seamen,  of  claims  of,   826. 
statement    on    motion    for    new    trial,    when    casf    tiii-d    l)cfore 

referee,   659. 
supplementary   procedings,   disobedience   of,   contempt,    721. 
to   determine  questions  of   fact,    2103. 

to  take  depositions  in  proceedings  for  disbarment,   298. 
wlien    ordered  after  judgment   on   demurrer,   636. 
when    parties   do    not    consent,   639. 
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REGISTER 

of  actions,  clerk  to  keep,  1052. 
REHEARING 

supreme  court,  in,   43,  53. 
RELATIONSHIP.      See   tits.    Affinity;   Cousaiii^iiiuity. 

declarations    of   decedent    respecting,    1870. 
RELEASE 

by  guardian.     See  tit.  Power.s  and  Dntie.s  of  Giiardinn. 
of  real  property  from  attachment,  560. 
RELEVANCY.     See  tit.  Evidence. 
RELIEF 

to  be   awarded   to   plaintiff,   580. 
what   may    be   granted,   580. 
RELIGIOUS   BELIEF.      See    tits.    Evideut-e;   \Vitne.>4.s. 
RELIGIOUS   CORPORATION 

application   for   change    of   name    of,   how   made,    1276. 
REMEDIES 

judicial,    defined    and    classified,    20. 
REMITTER 

of  excess  in  amount  found  due  in  justices'  court,  894. 
REMITTITUR 

in   transferred  cases,   56. 
supreme  court  judgment,   53,   57,   958. 
REMONSTRANCE 

on  application  for  change  of  name,  hearing  of,   1278. 
REMOVAL.     See  tit.  Place  of  Trial. 
REMOVAL     OF     ADMINISTRATOR.        See     tit.     Executors     and 

Administrators. 
REMOVAL   OF   CAUSE.     See  tits.   Place  of  Trial;  Venue. 
REMOVAL  OR  DISPOSITION   OF  PROPERTY.     See  tit.  Fraudu- 
lent  Conveyance. 
arrest   for,   479. 
REMOVAL    OR   SUSPENSION 
of  attorney 
as  to,   287. 

proceedings  for,   289. 
of  executor  and  administrator 

absconding  executors  or  administrators,  notice,  to,   1439. 
any  party  interested  may  appear  at  hearing,   1438. 
attendance   may   be   compelled,   1440. 

citation  of  executor  to  appear  before  suspension,   1437. 
executor   to   have   notice   of   his   suspension   and   to    be   cited 

to   appear,    1437. 
hearing,    any    party    personally    interested    ma>-    appear    at. 

1438. 
may  compel  attendance,   1440. 

notice  to  absconding  executors  or  administrators,    1439. 
party  at  hearing,  any  person  interested,   1438. 
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RENEWING 

application,   for  refused   order,    12S. 
execution   in  justices'   court,   903. 
RENT.      See    tits.    Estate.x    of    Deoedent.s;    Landlord    and    Tenant; 
RcntM    anil    I*rotit.«i. 

from  time  of  execution  to  redemption,  706. 
limitation  of  actions  respecting,  319,  335. 
receiver  may   collect,   568. 
RENTS    AND    I'ROKITS.      See    tits.     Porcflosnre     of     Mortgaee; 
Redemption. 
allegation  as  to  payable  monthly,  effect  of,  707. 
pending  redemption,   706. 
purchaser  entitled   to,   706. 
set-off,  improvements  in  ejectment,  741. 

statement  as  to,  effect  of  failure  to  give  when  demanded,  707. 
where   purchaser  at   execution   sale   is   evicted   for   irregulari- 
ties,  708. 
REPLEVIN.     See   tit.   Claim  and   Delivery, 
judgment 

in,  appeal  on,  stay-bond  required,  943. 
in,  to  be  in  the  alternative  for  damages,   667. 
REPORTER.     See   tit.   Phonogrrapliie  Reporter. 
generally,    268-274. 
of  supreme  court  decisions,  268. 
phonographic,    268-274. 
REPORTS  OK  COl  UT  DECISIONS.     See   tit.   Non-otticial   Iteport.s 

of   Deoi.sionN, 
REPl'TATION 

common,    evidence    of,    when    admissible,    1870. 
presumption   of  ownership  from,   1963. 
REaiTISITION 

to  sheriff  to  take  property  in   claim  and  ih'li\i'i-y .   .Ml. 
RES    ADJrDICATA 

conclusive,  judgment  is,  when,   1962. 
oonelH.siveness 

action   involving  validity  of  gift  or  trust,  738. 
judgnaent  of  court  of  admiralty  of  foreign  country,  1914. 
judicial  record  may  be  impeached,  on  what  grounds,   1916. 
of  foreign  judgment,   1915. 
parties,  when  deemed  the  same,  1910. 
what  deemed  adjudged,   1911. 
orders  as,  1908,  1909,   1962. 
parties   deemed   same,   when,    1910. 
record  of 

anotJier  state,  as,   1913. 
court  of  admiralty,  as,  1914. 
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RES  GE^STAE} 

dying-  declarations.     See   tit.   Dying  DeolnrutioiiM. 

evidence  admissible  as,  1850,  1870. 

generally,   1850. 
RESCUING   PERSON 

from   officer,   contempt  of  court,    1209. 
RESIDENCE.     See  tits.  Judge;  Plaoe  of  Trial;  Venue. 

non-resident,  place   of  action   against,   395. 

of  justices  of  peace,   159. 

of  minors.     See  tit.  Guar(lian.<4  of  MinorN. 

of  superior  judges,  158. 
RESOI.ITTION.     See  tit.  Board  of  Directors. 
RESPONDENT 

what  may  require   in  transcript  on  appeal,   953a. 

who    is,   938. 
RESTITUTION 

of  property  on  reversal,  657. 
RESTORATION  TO  CAPACITY.     See  tit.  In.sane  Per.-son. 
RESTRAINING  ORDER.      See   tit.   Injunction. 
RETROACTIVE 

amendments   to  codes  are,   when.      See  tit.   Code. 

codes   not,   3. 

force  of  code,   4. 

statutes,    limitations,    of,    361. 
RETURN.      See   tits.   Execution;   Return   of   Slieriff;    Summons. 

certiorari 
as   to,    1070. 
of,    perfecting,    1075. 

day,  in  election  contests.     See  tit.  Contesting  Election. 

execution,    of,   time   for,    683. 

of  officer  summoning  jury,  in   courts  not   of  record,   232. 

summons,  of,  how  made,  410. 
RETURN   OF  SHERIFF 

execution   under,   683. 

gold-dust,    how   returned   under   execution,   688. 

sumiuons  of,   415. 
REVERSAL.      See   tit.   Judgment. 
REA'IEW.     See  tit.   Writ  of  Review. 

on   appeal.      See  tit.   Appeals  in   Civil  Actions. 

other  than  by  appeal,  costs  on,   1032. 
REVOCATION.     See   tit.  Wills. 

of  letters  testamentary  or  of  administration.     See  tit.  Revoca- 
tion of  Letters  and  Proceedings  Thereon. 

of  sulimission  in  arbitration.     See  tit.  Arbitration. 
REVOCATION    OF    LETTERS,   AND    PROCEEDINGS    THEREON 

hearing   of  petition   for   revocation,    1385. 

of  letters  of  administration,   1383. 
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REVOCATION  OF  LETTERS,  ETC.    (continued). 
Iietiti«tn   for 

liearing   of,    1385. 

prior  rlglit  of  relative  entitles  to  revocation,   1386. 
when  petition  filed,  citation  to  issue,  1384. 
HIGHT  OF  WAY.     See  tit.  KoiuLs  and   Hisfliwajn. 
KIGIITS 

accrued,  code   does   not  affect,   S. 
RIGHT.S   AND   DUTIES   OF   WITIVESSE.S.     See   tit.   VVItne.sse.H. 
as  to,    2064. 

arrest   of,   void,   and   party   making'   liable,   etc.,   206S. 
attend   when   subpoenaed,   2064. 
bound  to  answer  questions,  2065. 
court  to  discharge  from  arrest,  2070. 

not   compelled   to   give    testimony    tending-    to    sul).iect    to    pun- 
ishment for  felony,  2065. 
protected    from,    arrest    when    attending    or    going    or    i-ciurn- 

ing,   2067. 
right  of  to  protection,  2066. 
to  make  affidavit,  if  arrested,  2069. 
RIOT 

justices'    court    has   jurisdiction,    115. 
limitation 

action  for  damages  caused  by,   340. 
of  action  against  municipality  for,   340. 
RIPARIAN 

condemnation   of  water,  damages,  rules  for  ascertaining.   1248. 
RIVER.     See  tits.  Hounilaries;  DeMoriptioii  »f  Liaiid. 

venue     of    action     for     offetise     on     river     situated     in     several 
counties,  393. 
ItOAD.      See   tits.   Iloiiiidario.s;    KoihIn   and    HiKfli^vays. 

l)oundary,   road   as,    2077. 
ROADS   AM)  HIGHVV.VYS.     See   tit.   Strct-ts. 
ROLL  OF  ATTORNEYS 

how    kept,    280. 
ROOMS 

for  supreme  court.   47. 
ROIITS 

justices'   court   has  jurisdiction    ovei',    115. 
RULES 

effect,    when    to   take,    130. 
inconsistent   witli   code,  repealed,    18. 
of  construction   of   code,    4. 
of  court 

C'ourts  of  record  may  make,   129. 
limitation   of  power  to  make,    129. 
of  evidence.     See  tit.  Evidence. 
of  justices'   courts,    95. 
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RULES    (continued). 
of  pleadings 
as   to,    1109. 
in  proceeding's  for  adjustment  of  indebtedness,  etc.,  of  city 

or  municipality,   1822d. 
prescribed  by  code,  421. 
of    practice 

and   appeals,   as   to,    1109. 
generally,    1713. 

in    condemnation    proceedings.      See    tit.    Eminent    Domain. 
in   forcible   entry   and   detainer,    1177. 
in   justices'    court,    95. 

in  proceedings  for  adjustment  of   indebtedness,  etc.,   of  city 
or    municipality,    1822d. 
of  supreme  court,  generally.     See  tit.  Supreme  C"<»urt.  riiles  of. 
power  to   make,    129. 
when    take   effect,    130. 
SACRAMENTO    COUNTY 

number   of   superior   judges   for,   66. 
SALARIES 

lien    for.      See    tit.   Liens. 

as   to   generally,    1204-1208. 
of   deputy   sheriffs,    in   justices'    courts,   87. 
of  justices  in  townships,   103. 
of  justices   of   the  peace,   97. 
preferred  claim.   1204-1207. 
.SALES.      See    tits.    Execution;    Foreclosure;    Partition;    Sale    and 
Conveyance  of  Property  of  Decedents. 
by    sheriff.      See    tit.    Slieriff    Sale. 

certificate  of.     See  tits.  Certificate  of  Sale;  Sheriff's  Certificate. 
how    conducted,    694. 

in  mortgage  foreclosure.     See  tit.  Foreclosure  of  Mortgagre. 
in  partition.     See  tit.  Partition. 
application    of    proceeds,    771. 
by   referee  must  be  at  public  auction,   775. 
court  must  direct  terms  of  or  credit,   776.    • 
disposition   of  proceeds,   773. 

party  holding  other   securities  may   be   required   to   exhaust 
them,    772. 
judgment 

debtor   may    direct    order    of,    when,    694. 
of  property  by  guardian.      See   tit.    Sale  of  Property  and   Dis- 
position  of  Proceeds   by   Guardians. 
of    property    of    decedent.       See    tit.    Sale    and    Conveyance    of 

Property  of  Decedents. 
of  real   estate  on   execution.     See  tits.  Execution  of  Judgment 
in  Civil  Actions;  Resil  Property. 
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SALES    (continued). 
•officer 

nor  deputy  to  be  purcliaser  at,   694. 
to   follow   directions    of  judgment   debtor,    694. 
on   execution,  injunction  after  and  before  conveyance,   74.S. 
on    foreclosure.      See   tit.   Foreclosure   of   lUort^^n^e. 
on  mortgage  foreclosure.     See  tit.  Foreelo.siire  of  ]tlort|?aK-e. 
over  two  liundred  dollars,  effect  of  statute  of  frauds,   1973. 
personal    property,    how   sold,    694. 
postponement  of.      See   tits.   Sale  ami   Coiivejauee  of  Property 

of  Decedent;  Sale  of  Rent  Property,  etc. 
real    property,    how    sold,    694. 
redemption   from.     See  tit.  Kedeiiiption. 
SAI,E    AND    COIVVEYANCE    OF    PROPERTY    OF    i>ECEDElVTS. 
See    tit.    Sale. 
account   to   be   returned,   1575. 

but    one    petition,    order,    and    sale   must    be    liad    when    it    is 
possible   to   do  so,    1519. 
e«>iiiiiiiN!>iiou»)    for 

executor,  etc.,   not  liable  for,   1559. 
real  estate  agent  entitled  to,   1559. 
court  must  order  sale,  when,   1525. 
debts,  estate  all  chargeable  with,  1516. 
estate  chargeable  with  debts,   no  priority,   1516. 
executor,  etc.,  must  not  be  purchaser,   1576. 
fraud,    1572,   1576. 
in   general,   1516-1519. 

limitations  of  actions  for  vacating,   1573,   1574. 
iiiiues  an<l   milling;  interests 
as    to,    1529. 

furtlier  proceedings   to   conform   to   wliat    provisions,    1533. 
may  l>e  sold  lioiv 

as    to,    1529. 
may  be  sold,  when,   1529. 

notice  may  be  dispensed  witli,   when,    1531. 
order   of   sale 

copy  of  to   be  recorded,   15S0. 
how    obtained,    1580. 
when  and  how  made,   1532. 
order  to  mIiow  caiiMc 
as   to   generally,    1580. 
hearing  of,   1580. 

how  made  and  on   wliat  notice,   1531. 
service   of,    1580. 
petition   for   sale,   who   maj'    tile   and   wliat   to   contain,    151S, 

1519,    1530. 
proceedings   subsequent   to,    1533. 
publication   of   description    of   estate,    1712. 
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SALE,   ETC.,  OP  PROPERTY  OF  DECEDENTS    (continued). 
order  to  show  cau.se    (continued), 
who   may   petition   for,   1530. 
misconduct   of    executor,   etc.,   1571. 

mortgages   and   leases   of   real    property    of   decedent.      See   tit. 
Mortgages   and   Leases   of  Heal   Property  of   Ilecedent. 
must  be  under  oath,   1517. 

no  priority  between   realty  and   personalty,    1516. 
iio  sale  valid,  except  by  order  of  superior  court 
as    to,    1517. 

choses  in  action,  how  sold,  1524. 

order  of  sale,  what  to  direct  and  what  to  be  first  sold,   1525. 
order    to    sell    personal    property.      See    "personal    property," 
this    title, 
as   to,    1523. 
partnership   interest,  how  sold,   1524. 
petitions   for   order   of  sale,    1518. 

sale  of  personal  property  of  deceased  persons,   1527. 
non-resident,   sale   or   delivery   of  property   where   decedent,    a 

1667. 
not  valid  except   by  order  of  court,   1517. 
order   necessary,   when,   1517. 
personal  property 
as   to,    1526. 
choses  in  action,   1524. 
condiict  of,   1526,   1638. 

fraudulently   transferred   by   decedent,   1597. 
must    be    present,    1525. 
notice 

of  application   for,   1523. 
posting-  and   publishing,    1526. 
on   petition   for  sale   of,   1639. 
order  for,  1525. 
partnership  interests,    1524. 
how  sold,   1524. 

inquiry  before  confirmation,   1524. 
may  be  sold,   1523. 
perishable  and  depreciating  property,   1522. 
liability   of   executor,   1519. 
no   notice   necessary,    1519. 
petition,    1523. 

order  and   sale,   but   one   necessary, -when,    1519. 
renewing,    1523. 
place  of,   1526. 
public  auction,  1526. 
sale,   conduct   of,    1526. 

unclaimed    personalty    of   absentee,    sale    of,    1G93. 
when   will   be  ordered,   1526. 
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SALE,    ETC.,   OF   PROPERTY   OF   DECEDENTS    (continued). 
petition   for 

as  to,   l.'ilS.   l.iig,    1537. 
by   Interested   party 

contents  and   notice  of,    1545. 

form   of  petition,    1545. 

when   executor  neglects   to,   1545. 
defective,  how  cured,   1518. 

failure  to  set  forth  requisite  facts,   1518,   1537. 
may  include  real  estate  and  personal  property.   1536. 
objections  to,  and  hearing  of,  1518. 
requisites   of,   1518,   1519,   1537. 

service  of  copy,  assent  given,  or  publication  madf,   1539. 
to  be  filed,  1538. 
what   to   contain,    1537. 
power,  sale  under,  1561. 
private,  time  of  making,   1549. 
purcliaser  must  not  be  executor,  etc.,   1576. 
real  property,  intere.st  therein,  and  eontirniation  tliereof 
account    of 

attachment,   neglect   to   return,   1575. 

liability  of  executor  for  failure  to  make,  1575. 

neglect  to  return,  revocation  of  letters,  1575. 

sale  to  be  returned,   1575. 
amount  to  be  returned  witliin   thirty  days,  1575. 
application  for,  manner  of  sale  of  personalty  on,   1639. 
appraisement,    sale   for   more   or   less   tlian,    1614. 
as   to,    1536. 

biddings,   opening,   1552. 
b<»nd 

additional,   when   and   when    not  ordered,   1389. 

not    required    where    dispensed    witli    in    will.    1396. 

required  altliough   dispensed  with   in  will,  wlien,   1396. 
liut  one  petition,  order,  and  sale   to  be   liad,   wlicn,   1519. 
compelling  to  make,   1544. 
confirmation 

as   to,   1550,   1554,   1556,   1561. 
increased  bid  of  ten   per  cent,   1552. 

of,  recording  the  order,   1554. 

order  of,  to  show  proof  of  notice,   1556. 

petition  for  need  not  publisli  description  of  realty.  1712. 

when    to   be   confirmed,    1554. 
contract  for  piirclia.se  of  landN  Ity  decedent   in:i>    he  sold,  liow 

as   to,    1565. 

conditions  of  sale,   1566. 

executor  to  assign  contract,  156S. 

purchaser  to  give   l)()nd.   1567. 
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SALE  AND  CONVEYANCE  OF  PROPERTY  OF  DECEDENTS 
real  property,  interest  therein,  etc.   (continued). 
contribution  among  Ieg;atees 

as  to,   1564. 
conveyances,  generally,  1555. 

as  to,   1555. 

contents  of,  1555. 

execution    of,    1555. 

what  passes,  1555. 
county,  must  be  within,  1548. 
credit   on,    1551. 

security,    1551. 
debts 

contribution  among  legatee.s,  etc.,   1564. 

estate  subject  to,   1563. 

where   will   provides  for,   1561. 

where  will  provision   insufficient,   1562. 
deed,    requisites    of,    1555. 
description,    publication    of,    1712. 
encumbered 

deposit  of  proceeds  in  court,  1569. 

mortgagee  or  lienholder  as  purchaser,  1570. 

realty 

proceeds,  how  applied,  1569. 
surplus,    1569. 
en   masse,   or  parcels,    1544. 
estate  subject  to  debts,  etc.,  1563. 
executor  or  administrator  may  sell  property,  ^vhen 

as   to    generallj^    1536. 

administrator,    executor,    and    witness    may    be    examined, 
1541. 

bids,  when  and  how  received,   1549. 

executor  cannot  purchase  or  be  interested,   1576. 

hearing  after  proof  of  service,   1540. 

if  any  of  matters  enumerated  cannot  be  ascertained,  1537. 

interested  per.sons  may  apply  for  order  o£  sale 
as  to  generally,   1545. 
form  of  petition  by,  1545. 

may  be  at  public   or  private  sale,  1544. 

may  file  objections,  when  and  how,  1553. 

ninety  per  cent  of  appraised  value  inust  be  offered,   1550. 

notice  of  sale 
as   to,    1547. 

order 

of  sale,  what  order  of  sale  must  contain,  1544. 

to  persons  interested  to  appear,  copy  to  be  served,  assent 
given  or  publication  made,  1539. 
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SALE  AND  CONVEYANCE  OF  PROPERTY  OF  DECEDENTS 
real  property,  interest  therein,  and  confirmation  thereof 
executor    or    ndniini.strator    may    sell,    etc.    (continued), 
presentation  of  claims,  as  to,   1.540. 
private  sale  of,  how  made,  and  notice  thereof,  1549. 
purchase  money  on  sale  on  credit,  how  secured,  1551. 
return   of   proceedings 
as  to  generally,  1552. 
notice  of  hearing,   1552. 
return    of   sale,   1552. 
setting  aside  sale  and  resale,  1552. 
securing  purchase  money  where  sale  on  credit,  1551. 
time  and  place  of  sale,  1548. 
to  sell  real  estate  or  any  part,  when,  1542. 
verified  petition  for  sale  and  what  to  contain,  1537. 
who  may  file  objections  and  when,  1553. 
witness   may  be   examined,   1541. 
fraud  in,  executor  liable  in  double  damages,   157:i. 
fraudulent 

conveyance  by 
decedent,  1597. 

executor,  disposition  of  property  on  recovery,  1591. 
sales 

as  to,   1572. 

liability  of  executor,  1572. 
fraudulently   conveyed   by   decedent   and   recovered,    1597. 
grounds  for  ordering,   1536,   1543. 
hearing 

as  to,   1540. 

claims  may  be  passed  on  at,  1540. 
examination  of 
executor,  1541. 
witnesses,  1541. 
order  of  sale,   1541. 
holder  of  mortgage  or  lien  may  purchase  lands,   1570. 

administrator  and  executor  liable  for  misconduct    in   sale. 

1571. 
as  to,   1570. 

Is  receipt  of  amount  of  his  claim  and  valid  payment,  1570. 
in   general,  1536. 

land  contracted  for  by  deceased,  1565,  1568. 
lien   on  land,   1569,   1570. 

limitation  of  action  for  vacating  sale,  to   what  cases  provi- 
sion  does   not  apply,    1574. 
manner   of   sale  of  land,    1547. 
misconduct   in,   executor's    liability,    1.".71.    ITmL'. 
mortgaged  land,  1569,  1570. 
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SALE  AND  CONVEYANCE  OF  PROPERTY  OF  DECEDENTS 
real   property,  intere.st   therein,   etc.    (continued). 
neglect 

or  misconduct  of  executor,   liability  for,   1.571. 

to  apply  for,  1545. 
notice   of 

dispensed  with  by  assent  in  writing,   1539. 

posting  and  pulalishing-,  1547. 

postponement,   1558. 

requisites,  1547. 

to  be  given,  1547,  1549. 

to  be  proved,   1558. 
objections  to,  may  be  filed,   1553. 
one  publislied  description  sufficient,  1712. 
order 

for,  wliat  to  contain,  1544. 

may  include  all  or  anj'  part,  wlien,   15  42. 

of  confirmation,  what  to  state,  1556. 

of  sale,   1543-1545. 

to  show  cause,   1538,  1539. 

proof  of  service,   1540. 

service  of,  1539. 
petition  for.     See  "petition  for,"  this  title. 

may  include  personal  property,  1536. 
place  and  time  of,  1548. 

place  of,  wliere  land  in  two  counties,  1548. 
postponement  of,  notice,  etc.,  1558. 
private 

appraisement,  1550. 

confirmation    of,    1550. 

bids,    1549. 

how  made,  1544,  1549. 

ninety  per  cent  must  be  offered,  1550. 

notice  of  posting  and  publishing,  1549. 

sale,  notice  of,  what  to  state,  1549. 
provision  in  will,  1560,   1561. 

insufficient,  what  property  sold,  1562. 
public  or  private,   1544. 
refusal  of  purchaser  to  comply,  1554. 
resale,  1552. 
return 

and  hearing  thereon,   1552. 

by  executor,  1552. 

of  failure  to  make,  punisliment  for,  1575. 

of  sale  to  be  made,   1575. 
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SALE  AND  CONVEYANCE  OF  PROPERTY  OF  DECEDENTS 
real  property,  interest  therein,  etc.   (continued). 
sale 

by  executor  or  administrator,  of  lands  under   inortKsm'e  or 
lien 
as  to,   1569. 
may  be  postponed 
as  to,  1557. 

notice  of  postponement,  1558. 
^ritbout  order 

as  to,  generally,  1561. 
where  provision  by  will  insufficient,  1562. 
time  and  place  of,   1548. 
vacation  of,  1552. 
what  title  and  interest  pass,  1555. 
when  order  of  confirmation  is  to  be  made,  and  when  not,  as 

to,    1554. 
when  to  be  sold,  1536. 
where  part  devised,   1544. 

where  payments  of  debts,  etc.,  provided  for  by  will,  1560. 
whore  provisions  for  sale  by  will   insufflcient,  as  to,  1562. 
witliout  order  of  court,   1561. 
witnesses,  examination   of,  1541. 
recording  order  confirming,   1719. 
sales  in  general,  1516. 
to    be    confirmed,    1517. 
to  be  reported,   1517. 
under  po^er  in  ^vill 

directions  to  be  followed,   Ifii;!. 
order  not  necessary,    1561. 
to  be  confirmed,  1561. 
to  be  returned  and  confirmed,  1561. 
what  property  to  be  sold  first,  1525. 
where  docedent  a  non-resident,  1667. 
SALB    OF   IMlOfKKTV    AM>    DI.SI»OSITIOi\'    (>F    IMtOCKKUS    HV 
GIJARI>IA>.S.     Set-   tit.   .Sale, 
application 

for  order  for,   hearing,   1784. 
of  proceeds  of  sale,  1779. 
bond  and  mortgage  to  be  gi\iii  for  deferred  payments,  1791. 
bond  before  sale,    1788. 
eouditionti 

for,  of  real  property,   1791. 
of  sale  of  real  estate,  1791. 
copy  of  order  to  be  served  publishi'd,  or  consent  filed,  1783. 
costs  to  be  awarded  to  wliom,  1786. 

court  may  order  investnient  of  money  of  ward,   1792. 
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SALE   OF  PROPERTY,   ETC.,  BY  GUARDIANS    (continued), 
liearingr  of  application,  1784. 
investment  of  proceeds  of  sale,  1780. 
limit  of  order  of  sale,  1790. 
limited  to  order  for,  1791. 
maj'   sell   in   certain   cases,    1777. 

new  sale,  when  bid  disproportionate  to  value,   1789. 
notice  to  next  of  kin  in  case  of  sale,  how  g-iven,  1782. 
order  for  sale 

how  obtained,   1781. 
to  specify  what,  1787. 
sale 

application  of  proceeds  of,  1779. 
investment  of  proceeds  of,  1780. 
in   what   cases,    1777. 

of  real  estate  to  be  made  upon   order  of  court,   1778. 
order  for,   how  obtained,   1781. 
property  subject  to,  1777. 
the  proceedings  for  sale  to  conform   to   what  provision,    1789. 
who  may  examine  on   hearing,   1785. 
SAN    FRANCISCO 

classification   of  judges  as   to   terms   of   office,    67. 

judgments    and    orders    of    any    session    as    effective    as    if    all 

judges   presided,    67. 
number  of  superior  judges,   67. 
presiding    judge 

election   and   removal   of,   68. 

to  distribute  and  prescribe  order  of  business,   67. 
superior    court 

presiding  judge   to   prescribe   times    of   holding   special    ses- 
sion,   73. 
sessions   of,  number   of,   68. 
SAN    JOAQ,UIN    COUNTY 
number   of  judges,    66. 
SANTA   CLARA   COUNTY 

number   of  judges,    66. 
SATISFACTION 

acknowledgment    of   by   attorney,    283,    675. 
attorney  may  receive  payment  and  give,   283,   675. 
of  judgment  how  made,   675. 
SAVINGS    SOCIETY 

application    for   voluntary    dissolution,    1234. 
SAVINGS    AND    LOAN   ASSOCIATION 

dissolution    of,    1234. 
SAVINGS    BANK 

deposits.      See    tit.    Estates    of    Decedents. 
limitation    of   action    against,    348. 
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SCIEiNTIFIC  CORPORATION.     See   tit.   Corporation. 

application    for    change    of    name    of,    how    made,    1276. 
SCIRE    FACIAS 

writ    of,    abolislied,    802. 
SEA-SHORE.      See   tits.    Bouiularics;    nesoriptloii   of   I.iiiul. 
SEAL.     See  tit.   Seals  of  Court. 

compromise   of  debt  good    without,    1934. 
couT't    commissioner,    of,    259. 
court,   of,    147. 

clerk   to  keep,   152. 

how   provided,    151. 

to   what   documents   to   be   affixed,    153. 

when    private    seal    used,    151. 
courts,  what  courts  must   have,   147. 
custody  of,  clerk  to  have,  151. 
definition   of,  14,   1930. 
distinction    between    sealed    and    unsealed    iiisti'uintiils    Jibol- 

ished,    1932. 
effect    of,    1932. 
execution,   necessary   on,   682. 

executor,  etc.,  appointment  of,   necessary  for,   151. 
foreign,    1931. 

guardian,  etc.,  appointment  of,   necessary   for,    153. 
how  made,   1931. 
how   provided,    151. 
judicial  notice  of,   1875. 
of  court 

commissioner,    259. 
police  court,  of,   150. 
private,  how  made,   1931. 
probate,  certificate  of,  necessary  for,   153. 
public,  how  made,  1931. 
record,  copy  of,  necessary  for,  153. 
scroll  or  sign,  1931. 

sealed    instrument    may    be    changed    or    discharged    ]>y     un- 
sealed,  1932. 
superior    court,    of,    149. 
supreme  court,  of,  148. 
telegram,  how  described  by,   1017. 
to  letters  of  administration.      See  til.   Form  of   I,«'H«t.s  of    \<l- 

niinistration. 
to  what  document  to  be  affixed,   153. 
what  courts  shall  have,  147. 
writ,  necessary  for,  153. 
SEALED  VERniCT.     See   tit.  Jury. 
as  to,  617. 
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SKALS    OF   COURTS 

clerk  of  court  to  keep,  152. 
courts   which  shall   have  seals,    147. 
how  seals  provided,   151. 
of  inferior   courts,   149. 

of  police  courts   of  cities  and  counties,   150. 
of  supreme  court,  148. 
private   seals   used,   when,    151. 
to  what  documents  to  be  affixed,   153. 
SEAMEX.     See  tit.  Ships  and  Shipping. 

exempt  from  jury  duty,   200. 
SEARCHER   OF  RECORDS 

what  projaerty  of  exempt  from  execution,   090. 
SECONDARY  EVIDEXCE.     See  tit.  Evidence. 
SECRETARY 

and  bailiif»i  of  supreme  court 
appointment  of,  265. 
duties   of,    269. 
tenure  of  office  of,   266. 
of   supreme   court,    265,    266. 
SECTION 

meaning  of,   17. 
refers   to   what,   17. 
SEDUCTION 
action 

by   father  for,  375. 
by  guardian,   375. 
limitation  of  action  for,   340. 
private  sittings,  125. 
unmarried  feinale   may   recover   e.xemplary   damages   for   own, 

374. 
woman,  unmarried,  may  sue  for,  374. 
SEIZIN    OF    LAND 
i\-itliin   five   years 

when  necessary  in  action  for  real  property,  318. 
when  necessary  in  action  or  defense  arising  out  of  title  to, 
or  rents  of  real  property,  319. 
SENATE.      See   tits.    Court   of  Inipeackment ;   Inipeaobment. 
sitting  as  a  court  of  impeachment,   36. 
sitting  senators   to   be   upon   oath,    36. 
two  thirds  constitute  quorum  in   impeachment,   36. 
SEPARATE    APPEAL, 

to  supreme   court.      See   tit.   Appeals. 
SERVANT.     See   tits.  Ag-eut  and  Agrency;  Evidence;   Master  and 

Servant;   Principal   and   Agent. 
SERVICE.      See    tits.   Attaclinient;   Execution;   Notices;    Process; 
Subpoena;  Summons. 
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SERVICE   (continued). 

acknowledgment  by  attorney.     See  tit.  Attorneys  at  Law. 

affidavit  of,  service  provable  by,   2009. 

appearance  equivalent  to,  416. 

association,  on,  388,  411. 

attorney 

oiititlod   to   be   served   for   party,   1014. 

on,  manner  of,  1011. 
by  publication.     See  tit.  Publication. 

deposit  in  post-ofRce  of  copy,   415. 
by  telegraph,  1017. 
certiorari,  of,   1074. 
complaint,  copy,  410,  527. 
contempt  proceedings,  1016. 
corporation,  on,   411. 
expenses  of,  included  in   costs,  1021. 
guardian,  on,  equivalent  to  service  on   ward,   1721'. 
how^  made  in  action  relating  to  real  property,  749. 
in   justices'   court.      See   tit.   Proeeedings  in  Justioex'   Court. 
injunction,  of  complaint  and  affidavit,   in,   527. 
mail,  by,  1012. 

how  made,  1013. 

when   complete,    1013. 

when  may  be  made,  1012. 
mandate,  writ  of,   1097. 

need  not  be  made  if  defendant  does  not  appear.   1014. 
non-resident,    on 

attorney,   1015. 

manner  of,  1015. 
notice  and   papers,   how   served,   1011. 

notices,  after  appearance  defendant  entitled  to  all,   llil4. 
of  summons.     See  tit.  Service  of  Summons. 
party,  on,  manner  of,  1011. 
prohibition,  writ  of,  1096. 
proof    of,    415. 

publication   l)y,   412,   413,    415. 
review,   writ   of,   1074. 
several    defendants,    some    served,    414. 
subpoena,  of,  1987,   1988. 
telegraph,  by,  1017. 

tenant  holding  over,  of   notiei'   on,    11112. 
time  for,   extension   of,   1054. 
SESRVICK  OF  SUMMONS.     See  tit.   Suniiiions. 
as  to  generally,   410-415. 
by  publication.     See  tit.  PuUll«'ali<in. 
certificate  of,  410. 
gives  jurisdiction,  416. 
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SERVICE  OF  SUMMONS   (continued). 
liow  service   made 
as  to  generally,   411. 

by   publication.      See    tit.   Publication   of   SiiiiinioiiN. 
SESSION 

of  supreme  court,  47. 
SET-OFF.     See  tit.   Counterclaim. 

assignment  of  chose  not  to  prejudice,   368. 

bill  or  note,  assignment  not  affected  by  set-off,   368. 

cross-demands 

deemed  compensated,    440. 
not  affected  by  death   or  assignment,   440. 
improvements,  as  in  ejectment,   741. 
mechanics'  lien,  1184. 
right   of 

in  claims  against  estate.      See  tit.  Claims  against  E.state.«». 
^'ben   value  of  improvements  can  be   allowed   in   action  to  try- 
title 
as    to,    741. 
SETTING  ASIDE  JUDGMENT.     See  tit.  Judgment. 

of  executor  or  administrator.     See  tit.  Executor  and  Adminis- 
trator. 
SETTLER.     See   tit.   Swamp-Land  District. 
SETTLEMENT 

of  administrator.     See  tit.  Administrator. 
of  executor.      See  tit.   Executor. 
of  guardian.      See  tit.   Guardian. 
of  trustee.     See  tit.  Trustees. 
SEWER 

mechanics'   lien   for  connecting  liouse   with,  when,    1191a. 
SHAM    ANSWER 

striking  out,   453. 
SHARES 

levy  on,  incorporation,  541,  542,  688. 
SHERIFF.     See   tits.  Arrest;  Attachment;  Bail;  Justices'  Court; 
Undersheriflf. 
action 

against  for  official  acts,  1055. 
and  deputies  ex  officio  officers  of  justices'  courts,   87. 
arrest  by,  how  made,   485. 
attachment  of  vessel,   820. 
attorney,   disqualification   to   act  as,   96. 
bail 

liability  as,  on  bond,   501. 
money  to  be  deposited  in  court,  497. 
when  liable  as,   501. 
court-room,  must  provide,  144. 
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SHERIFF   (continued). 

deputies   in  justices'  courts 

duties,   87. 
liability    for,   87. 
salary,  87. 
discharg'e  from  liability  as   bail,  501. 
disqualification    to   act  as  attorney,   96. 
duty   to   provide   suitable   rooms  for  judge,   144. 
escape,   limitation    of  action   against,  for,    340. 
ex  officio  officer  of  justices'  court,   87. 
execution 

may  issue  to  any,   687. 
not  to  purchase  at,  694. 

penalty   for   selling   under,    witliout    notice,    G93. 
sale.      See   tit.   Executions. 
writ   of,    requires   what    of,   682. 
expenses   of  providing  suitable   rooms,  how  paid,    144. 
in  contempt  proceedings  must  arrest  and  detain  person   until 

discharge,    1214. 
indemnity 

notice  to  sureties  of  action   brought  against   liim,   effect   of, 

1055. 
to,  on  claim   of  property,   689. 
judgment  against,  conclusive  against  sureties,   when,   lO.TS. 
jurors 

list  of,   to  be  delivered   to   sheriff,  219. 
.•iuninioning 

forthwith,   226. 
to  complete  panel,  227. 
justices'   court 
an   officer  of,   86. 
attendance  and  duties  of,   86. 
deputy 

duties  of,   87. 
salary  of,  87. 
duty   to 

provide  rooms  for,  88. 
serve  process,   etc.,   issued   V>y,   87. 
ex  officio  officer  of,   87. 
liuliility 

for  deputies,  87. 
(in   bond,   87. 
liiiltility 

for  arrest  of  witness,   2068. 

for  taking  property  of  third  person   under  i-xecution,  089. 
on  bond,  for  duties  in  justices'  courts,  87. 
to   third   person   In   replevin,   519. 
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SHERIFF   (continued). 

limitation  of  action  against,  339,  340. 
official  bond,  liability  on  as  bail,  501. 
powers  and  duties  of,  prescribed  by  Political  and  Penal  codes, 

262. 
proceedings  on  judgment  against  sheriff  liable  as  bail,   502. 
receipt   of,    for   accounts    collected    in    attachments,    547. 
requisition  to,  in  replevin,   511. 

service   of   subpoena   on    concealed   witness,    1988. 
sureties'   liability  for  default   in   deposit  made   in   lieu   of  bail, 

summon  jurors,  how  to,   225. 

to    detain    prisoner    arrested    for    contempt    until    discliarged, 

1214. 
to   give  written   instructions   to  as   to   property,   543. 
to  notify  plaintiff  of  arrest,  864. 
to  provide  coiirt-rooms,  etc.,  when,   144. 
when    liable  as   bail,   501. 
SHERIFF'S    CERTIFICATE.      See   tit.    Certificate    of   Sale. 
SHERIFF'S  DEED.     See  tits.  Deeds;  Execution  Sale. 
to   escheated  estate,   1271. 
when  to  be  executed,   703. 
SHERIFF'S  JURY.      See   tits.   Jury;   Sheriff. 
SHERIFF'S    SALE.      See   tit.    Execution. 

SHIPS     AND     SHIPPING.       See    tit.     Action.s     against     Steamers, 
Vessels,   and  Boats. 
actions  against,   813-827. 
answer,  who  may,  820. 
appearance,   who   may  enter,   823. 
attached   vessel 

claims  of  seamen  against,  how  proved,  826. 
notice  of  sale,  824. 
sale   of 

application   of  proceeds,   824. 

where   claim  for  wages   involved,    824. 
at  auction,   824. 
attachment    of   vessel 
as   to,    818-824. 

claim   for   wages   may   be   asserted   notwitlistanding,    S25. 
clerk    to    issue,    818. 
custody,   820. 
discharge  of,  822. 
how  procured,   822. 
undertaking   or   deposit,    822. 
right   of,    817. 
sheritC 

may  not  interfere  with  merchandise,  baggage,   820. 
must  execute  writ  without  delay,   820. 
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SHIPS  AND  SHIPPING 

attaolinient    of   voM.sel    (continued). 

time  for,  818. 
iiudertakiug 

as  to  generally,   818. 
exception    to    sureties,    822. 
who  may  defend  action,   821. 
writ  to  be  directed  to  what  sheriff,   S]9. 
eluiiii  of 

iiisiriner  or  seaman 

against   attached   vessel,   how   proved.    825. 
contest  of,  826. 

failure  to  contest,  admission,  826. 
reference   of   on    contest,    826. 

review  of  finding  of  clerk  or  referee  respecting,  826. 
complaint  must  be  verified  in  action  against  vessel,  81.5. 
execution 

against   ship,    where   claim   for   wages   asserted,    application 

of  proceeds,   824. 
and  sale,   824. 
sale,  notice  of,  827. 

sale  of  vessel,  notice,  what  to  contain,  827. 
jurisdiction,  justices'  court,   115. 

jury   duty,   employee   of  vessel   is   exempt   from,    200. 
justices'   court  has  no  jurisdiction,   115. 
lien.s 

against,  813. 
.    limitation   of  action    on,    813. 

on  vessels,  what  demands  constitute,  813. 
notice  of  sheriff's  sale,  what  to  contain,  827. 
OM'ners  • 

actions  to  be  against,  if  known,   814. 
unknown,   814. 
pnrtie.s   defendant 

in   action   against   vessel,   814. 
llenholders,    814. 
res  judicata,  judgment  of  court   of  ailiiiir;i  li  y  .is.    i:tll. 
seamen's   Mage.«f 
exemption   of,  690. 

justices'  court  has  no  jurisdiction,   114. 
sheriff's  sale,  notice  of,  what  to  contain,   827. 
summons,  service  on 
master,  mate,   etc.,   816. 
owners  of  vessel,  816. 
vessels  liable 

for   injuries,  813. 
for  services,  813. 
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SHIPS   AND   SHIPPI>fG 

vessels   liable    (continued). 

for  wharfage  and  anchorage,   813. 
for   what  claims,   813. 
on  contract  to  carry,   813. 
^vagres  of  seamen 

claim   of   ag'ainst   attached  vessel,    how    proved,    826. 
may   be  asserted  notwithstanding  attachment  of  ship,   how, 
826. 
SHORK.     See  tit*.  Description  o£  Land. 

SHORTHAND    REPORTER.      See    tits.    Court    Reporter;    Pliouo- 
graphic  Reporter. 
as  to,  268-274. 
generally,  268-274. 

none  in  attendance,  clerk  to  take  testimony,   1051. 
opinions  and  instructions  may  be   taken   down  by,   274a. 
to  transcribe  report  of  trial,  on  appeal,  953a. 
SICKNESS 

excuses  non-appearance  in  contempt,   1221. 
juror,  proceedings  in  case  of,  615. 
justice,  transfer  of  cause,  90. 

superior  judge,  appointment  of  substitute  by  governor,    IfiO. 
SIGNATURE 

admitted  when,   446-449,    887. 
includes  mark,   17. 

mark,  signature  by,  to  be  witnessed  by  two  persons,   17. 
to  affidavit.     See  tit.  Affidavit. 
to  pleadings.     See  tit.  Verifieation. 
when  admitted,  446-449. 
in   justices'   court,   887. 
SINGULAR 

includes   plural,    17. 
SISTER   STATE 

books   containing  laws  of,   presumed   to   Ije  correct,    1900. 
documents  of,  proved  how,  1918. 
judgment  of,  enforced  how,  1913. 
judicial   record   of 

effect   of,  1913. 
proved    how,    1906. 

justices'  judgment  in,  proved  liow,   1921. 
Ia\^'s  of 

limitation   of,    effect   of,    361. 
proved  how,   1902. 
unwritten,   proved   how,    1902. 
limitation  laws  of,  effect,  361. 
SITTINGS 

public  and  private,   124,   125. 
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SLANDER.      See   tit.   Libel   and   Slander. 

answer   in,   461. 
justification,  461. 
limitation   of  action  for,   340. 
mitigating-  circumstances,  evidence  of,  461. 
pleading  in  actions  for,  461. 
SLOUGH.      See   tits.   BoundarieM;    I)e.<)erli>tion    of   Laud. 
SOCIETY 

change  of  name,  1276. 
SOLE   TRADER 

community  property,  may   Iiave   five  hundred  dollars   of.   1814. 
decree 

authorizing  one   to  act  as,   1817,   1819. 
judgment,    1817. 
what  it  must  he,  1817. 
hearing  of  petition,    1816. 
husband  of  not  liable  for  debts,  1821. 

may  have  five  hundred  dollars  of,   1814. 
liabilities  and  rights  of,   1819. 

liable  for  maintenance  of  minor  children,   1820. 
may    have    five    hundred    dollars    of    community    or    luislnind's 

property,    1814. 
must   maintain    her   children,    1820. 
notice  of 

application  to  become 
contents  of,    1812. 
proof   of,   1816. 
publication    of,    1812. 
how  given,  1812. 
what  to  contain,   1812. 
oath  to  be  recorded 
as  to,  1818. 

administered  by  clerk,   1818. 
opposition,   what   to   contain,   and   verification    of,    1815. 
order  to  be  recorded,   1818. 
petition 
Ntatenient 

of  fact  of  insufficient  support,   1813. 
of,   in   other  grounds,   1813. 
of  nature  of   business  proposed,   1813. 
that  application  made  in   good  faith,  1813. 
what  to  contain,   1813. 
when    filed,    1813. 
who  may  oppose,  and  how,   1815. 
proceedings,   1811-1821. 
recording  decree  authorizing,    1818. 
rights  and   liabilities   of,   1819. 
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SOLE  TRADER  (continued), 
trial,    1816. 

who  may  become,  1811. 
-tvlio  may  oppo.se,  and  lio'jv 
as  to  generally,  1815. 

denial  that  application   is  made  in   good  faith,  1818. 
hearing',   1816. 
special   denial,   1815. 
trial   or  hearing,   1816. 
SONOMA    COUNTY 

number   of  judges,   66. 
SPANISH   GRANTS.      See   tit.    Mexican   anrt    Svani.sh    Grants. 
SPANISH   LANGUAGE 

proceedings    in,    abolished,    185,    1056. 
SPECIAL     ADMINISTRATORS,     AND     THEIR     POWERS     AND 
DUTIES.     See  tit.  Executors  and  Administrator.s. 
appointed   when,   1411. 

duties   of   special  administrators,   as   to,    1415. 
powers  of  special  administrator  cease,   when,   1416. 
preference  given  to  persons  entitled  to  letters,   1413. 
special   administrator 

letters  may  be  issued  to  at  any   time.   412. 
power  of  ceases,  when,  1416. 
to  give  bond  and  take  oath,   1414. 
to  render  account,   1417. 
when   letters   testamentary,  or   of  administration    are    granted 
special   administrator's    power    ceases,    1416. 
SPECIAL,   NOTICE 

of  administrative  proceedings  by  guardian   of  minor,   demand 
of  by  relatives,  1761. 
served  how,   1761. 
SPECIAL   ISSUES 

not   made  by  pleadings,    how   tried,    309. 
SPECIAL  LEGACIES.      See   tits.   Devise:   Legacy. 
SPECIAL    PROCEEDINGS 
as  to  generally,   23. 
"action"   includes,   363. 
costs,    1022. 

of  course,  when  allowed,   1022. 
on  review  other  than  by  appeal,  1032. 
defendants  in,  who  are,  1063. 
definition   of,    23. 

election  contest  is.      See  tit.   Contesting-  Elections. 
judgment   in,   1064. 
appealable,  963. 
defined,  1064. 
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SPECIAL  PROCEEDINGS    (continued). 
jurLsdiction 

superior   court,   76. 

supreme  court,  52. 
motion  and  order  in,  same  as  in  civil  action,   1064. 
new   trial,   1110. 
of   arbitration,    1281-1290. 
of  chang-e  of  name,  1275-1277. 
of  contempts,    1209-1222. 

of  contesting-  certain  allegations,    1111-1127. 
of  eininent   domain,   1236-1264. 
of  escheated  estates,   1269-1272. 
of    provecdiug'M 

in   insolvency,   1822. 

in    probate    courts,    1294-1810. 
of   sole   trader,    1811-1821. 
of   summary   proceedings,    1132-1179. 
of  the  enforcement   of   liens,   1180-1208. 
of  the  voluntary  dissolution  of  corporations,    1227-1234. 
of  writs  of  review,  mandate  and  prohibition,    1067-1110. 
order  in,   1064. 

particular  proceedings.      See   iiurtictilsir  title. 
parties  designated,  how,  1063. 
plaintiff,   who   is,   1063. 
practice,   1109,   1110. 
preliminary   provision?,    1063. 
reference,   639. 

remedies,   divided   into   actions  and    sj^ecial    proceedings,    21. 
rules   of   practice,   1109,    1110. 
steourity  for  voHta 

failure  of  non-resident  or  foreign  corporations  to  give,  dis- 
missal,  1037. 

required  of   non-resident   or   foreign   corporation,    1036. 
tinxe  of  taking  depositions  in,  2021. 
verification  may  be  by  affidavit,   2009. 
SPECIFIC    PKIIFORMANCE 

contract   of   decedent   to    convej'.      See   tit.    Exeoiitors   siud    Ad- 

iiiiuiMtrutorM. 
powers  of  court,   statute  of  frauds,    1972. 
STAKE.     See   tits.   UoundarieN;   Ue.sc>riiitioii   of   Land. 
STATE 

answer   must   be  verified   when   state   party,    446. 
l)ond  not  required. of,   529,  1058. 

condemning'  lands   of,  under  eminent  domain,    1240.. 
costs  when  state  a  party,  1038. 
escheat,  1269-1272. 

execution  to  be  in   name  of  people,   682. 
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STATE   (continued). 

grantee   of,   limitation   of  action,   316. 
includes  District  of  Columbia  and  territories,   17. 
injunction 
•by,  undertaking-  not  required,  529. 

suspending  business   of  corporation,   531. 
limitation   of  actions  by,  345. 

for  forfeiture  or  penalty,  340. 

respecting  real  property,  315,  318. 
officers  of,   do   not   give   security,   undertakings,   etc.,   1058. 
undertakings,  security,  etc.,  need  not  give,  1058. 
STATE  LANDS.     See  tit.   Public  Lands. 

STATE    TIDE-LANDS    COMMISSIONERS.      See    tit.    Tide-I.nndN. 
STATE   TREASURY 
deposit  in 

in   condemnation   proceedings,   1254. 

in   escheat  proceedings,   1272. 
STATED  ACCOUNT.     See  tits.  Account;  Account   Stated. 
STATEMENT.     See  tits.  Appeal;  New  Trial. 
amendments,   extension   of  time,   1054. 
appeal 

on,  amended,  service  of,   661. 

on,  amendment  of,   661. 

on,    how    settled,    661. 

on,   must  contain  only  what,    661. 

on,  service  on  adverse  party,   661. 

on,  time  for  proposing,  661. 

what  may  be  used  on,  950. 
extension   of  time,   1054. 
justices'  court,  appeal   from,  93. 
ne^'  trial 

amendment,  time   to   prepare  and   serve,   659. 

errors  of  law,  specifications  of  particulars,  659. 

how  prepared  when  granted  on  court's  own   motion,  662. 

insufficiency   of  evidence,   specification   of  particulars,    659. 

judge  to  sign  and  certify,  659. 

notice   of  settlement,    659. 

power   of  judges   in   settling  and   certifying,    653. 

presentment   to  judge,   659. 

settlement  of,   659. 

time  to  prepare  and  serve,  659. 

to  be  filed,  659. 

useless  and  redundant  matter  to   be   stricken   out,   659. 

where  case  tried  by  referee,   659. 
of   demand,  mistakes   or   errors   in    not   to    invalidate   claim   to 

mechanics'  lien,   1203a. 
on  appeal   to  superior  court  on  questions  of  law,  975. 
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STATEMENT  ON  APPEAL.     See  tit.  Appeal,  lotatenieut  on. 
STATUTE.     See  tit.  Evidence. 
authentication    of   foreign,    1918. 
books  containing,  as  evidence,   1900. 
code 

continuation  of,   5. 

consistent   with,  not   continued   in    force,    18. 

inconsistent  with,   repealed,   18. 

private  statute  not  repealed   by,   18. 

repeal  by,  does  not  revive  former  law,   18. 

repeals   statutes  on   matters  covered  by,   18. 

retroactive,    is    not,    3. 
constitution,  definition   of,   1897. 
construction  of.     See  tit.   Construction. 

as  to,  1858,  1859,  1865. 

court  confined  to  terms  or  substance,   1858. 

duty   of  judge,    1858. 

effect  to  be  given  to  all  parts,   1858. 

for  court,  2102. 
constructions 

two,  construed  in  favor  of  natural   right,   18G6. 

where  statute  capable   of  two   interpretations,   1864. 
definition   of,   1897. 

existing  construction  of  provision  similar  to,   in   code,   5. 
foreign,  as  evidence,   1902. 
inconsistent  with   code  repealed,   18. 
intention   of  legislature   to   govern,  1859. 
limitation  of  action   upon,  for  penalty  or  forfeiture,   340. 
not  continued   in   force   because   consistent  with   code,   18. 
not  expressly  continued  in   force   repealed,   18. 
particular  intent  prevails  over  general,   1859. 
pleading,  private,   459. 
private,  1898. 

not  repealed  by  code,   18. 
public  and  private  defined,    1898. 
recitals   in 

effect  of,   1903. 

how  far  evidence,   1903. 
repeal  of  does  not  revive  former  law,  18. 
retroactive,  code  is  not,  3. 

sales  at  auction,   memorandum   by   auctioneer,    1973. 
section,  meaning  of,  17. 
two  interpretations,  capable   of,   1864. 
what  are,  1897. 

written   laws  of  state,  in   what  contained,   1897. 
STATUTE  OF  p-RAUDS.     See   tit.   Evidence. 
agreement  for  sale  of  real   estate,   1973. 
authority  of  agent  to  sell  realty  must  be  written,   1973. 
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STATUTE  OF  FRAUDS    (continued), 
building  contracts,   1183. 
contracts  wliich  are  within,   1973. 

lease  not  exceeding-  one  year,   writing  not  necessary,   1971. 
marriage,   agreement   of,   1973. 
upon  consideration   of,  1973. 
mechanics'  lien,  what  contracts  must  be  in   writing,   1183. 
promise  of  executor  to  answer  out  of  own  estate,  1612. 
promises    to  answer   for   debt,    default   or   miscarriage    of    an- 
other,   1973. 
real    property,    writing    necessity    to    creation    of    interest    in, 

1971,    1973. 
representation    as    to    credit    of    third    person    to    be    written, 

1974. 
sales 

at  auction,  memorandum  by  auctioneer,   1973. 
over  two  hundred  dollars,  1973. 
specific    performance,    effect    of   statute,    1972. 
STATUTE   OF   LIMITATIOjVS.      See    tit.    Limitatiun. 

acknowledgment,  taking  out  of  must  be  in  writing,   360. 
actions 

accruing  on  mutual  account,  344. 

against  directors,   etc.,   statute   does   not   apply,    359. 

by  the  people  subject  to  the  limitations  of,  345. 

to   recover  money   or   property    deposited   in    bank.      See   tit. 

Bank. 
to    redeem    from    mortgage    without    account    of    rents    and 

profits,   346. 
when   some   mortgagers   not  entitled   to   redeem,    347. 
adverse  possession.     See  tit.  Adierse  Possession. 
death  of  person   entitled  before   limitation   expires,  effect,   353. 
defendant  out  of  state,  statute  does  not  run,  351. 
deposit  in  bank  of  inoney  or  property,  no  limitation  to  action, 

348. 
effect    of   on   presentation    of    claims.      See    tit.    Claims   against 

Kstates. 
exceptions  to 

disability  must  exist  when   right  accrued,   357. 
in  suits  by  aliens  time  of  war  deducted,  354. 
two  or  more   disabilities  existing,    358. 
where   action    is    stayed    by    injunction,    356. 
where   defendant  out   of   state,   351. 
where  judgment  has  been  reversed,   355. 
^vhere   person 

entitled   dies   before   limitation    expires,    353. 
under  disability,  352. 
existing  causes  of  action  not  affected  by  provision,  362. 
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STATUTE   OF   LIMITATIONS    (continued), 
five  years.     See  tit.  Adver.se  Posse.s.slon. 

actions    by    the    people    or    their    grantees    to    be    l>roug'ht 

■within,  -when,  317. 
seizin  necessary  in  action  or  defense  arising  out   of  title   ti 

rents  of  real  property,   when,  319. 
seizin  within,  necessary  in   action   to   recover  real   propert.v, 
318. 
in  actions  to  vacate  sale  made  by  administrator,  etc.,  iri73. 
In   mortg-ag-e  foreclosures.      See   tit.    Mortgage   Foreclcsure. 
limitations  of  other  states,  effect  of,  361. 
"Local    Improvement   Act   of    1901,"   time   to    commence   under, 

349. 
new  promises,  taking  out  of  must  be  in  wiiting,  .360. 
no   limitations   where    money    or   property    depusitcd    in    bank. 

348. 
one    year,   action    to    be    commenced   within,    after    entry    upmi 

real   propertj',  320. 
periods  of  limitation  of  action.s 

actions   not   otherwise   provided   for   within    four   years,    313. 
as   to,    335. 
five   years,    336. 
four  years,   337. 
one  year,  340. 
six  months,   341. 
three  j'ears,  338. 
two   years,   339. 
state's   grantee   cannot    bring   action,    when,    316. 
when  action  cannot  be  brought  by  grantee  from   state,   316. 
when  people  will  not  sue,  31.5. 
STAY.      See   tits.    Apiieals;    Stay-bond. 
aflSdavits,  use  of  to  obtain 'stay,   2000. 
granting,    until    security   given    for   costs,    1036. 
STAY-BOND 

on  appeal.      See   tit.  Appeal  in  Civil  Actions. 
STAY  OF  PnOCEEDINGS.     See  tit.  Appeal. 
STEAMERS,   VESSELS,    BOATS,   ETC. 

actions    against.      See    tit.    Actions    agaiiiNt    Steanier.i,    Vessel.s, 
and   Boats. 
STENOGRAPHER.       See     tits.     Oflicinl     Reporter;     Plionograpliic 
Rep«)rter. 
as  to,  generally,  268-274. 
STE\OGR.\PIlER'S    TRAXSCRIl'T.      See    tits.    Oflicial    Reporter; 

Plionograpltic  Reporter. 
STIPULATION 

for  transfer  of  action   to  another  court,   398. 
of  attorneys,  as  to,  283. 

1939 


INDEX. 

[References  are   to  sections.] 

STOCK   IN    CORPORATION.      See   tit.   Corporation. 

limitation    of   action    to    recover,    sold    for    doliiuiucnt    assess- 
ment,   341. 
STOCKHOLDER    OF   CORPORATION 

limitation   of  action  against,   359. 
STREAM.     See   tits.  Boundaries;   Description  of  Land. 

as  boundary,   2077. 
STREET.      See    tits.    Roads    and    Higliways;    Street    Assessment; 
Street   Grade. 
limitation  of  action  to  contest  assessment,   349. 
partition    proceedings,   affecting,    764. 
riglit 

of  city  to  take  land  for,  not  affected  by  code,  1261. 
STRIKING  OUT 

disobedience    of   subpoena,    striking    out    complaint    or   answer 

for,   1991. 
order  striking  out  pleading,   deemed  excepted   to,   647. 
sham  answer,   453. 
STRUCTURE.     See  tit.   Meclianies'   Lien. 
SUB-CONTRACTORS.     See   tit.   Mechanics'   Lien. 
SUBLETTING.     See  tits.  Landlord  and  Tenant;  Lease. 

constitutes  unlawful   detainer,  when,   1161. 
SUBMISSION  OF  CAUSE 
arbitration   to,    1281-1290. 
controversy  witliout   action.      See   tit.    Submitting   Controversy 

without    Action. 
as  to  generally,   1138-1140. 
SUBMITTING     CONTROVERSY     WITHOUT     ACTION.      See     tit. 
Arbitration. 
appeal   from  judgment  as  in   other  actions,    1140. 
as    to,    1138-1140. 

costs  prior  to  notice  of  trial.  1139. 
how   submitted,  1138. 
judgment   on 

how  rendered,  1139. 

may  be  enforced  or  appealed  from  as  in  other  actions,  1140. 
SUBPOENA 

contempt  for  disobeying,  1209. 
disobedience  of 

how  punished,   1991. 
disobeying 

forfeiture  therefor,  1992. 

if  witness  be  a  prisoner,  how  brought  in,   1995. 
warrant  may  issue  to  bring  witness  in  when,  1993. 
contents  of  warrant,  1994. 
for  what  issued,  1986. 
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SUBPOENA   (continued). 
for  wilnoNNes 

definition    of,   1985. 

in   taking  depositions.     See  tit.    DoiioNitiou.<i. 

generally,   1985-1997,   2036. 

llO>V    i.S8IIC(I 

as    to,    1986. 

to  require  atteii«Iance 

before  a  commissioner,   1986. 
before  court,   1986. 
out  of  tlie  court,   1986. 

liow  served,   1987. 

liow,  if  witness   be  concealed,   1988. 

in  taking  depositions.     See  tit.  Depositions. 

justices'   clerk  may  issue,  86. 

justices  of  peace  may  issue  to  any  part  of  county,   919. 

may   require  production  of  books,  papers,   etc.,   1985. 

non-residents,    service    on,    1015. 

person   present  compelled  to   testify,   1990. 

service  of,   how  made,   1987. 

service   on   concealed  witness,   liow  made,    1988. 

what  is,   1985. 

when   witness  is  compelled  to  attend,   1989. 

witness.     See  tit.  Witnesti. 
as  to,  1985-1997. 

to,  deposition  to  be  used  in  another  state,  2035. 
SUBROGATION 

by  judgment  debtor,   709. 

of  surety  on  appeal  bond,  1059. 

surety,  of,  and  proceedings  to   obtain,   709. 
"SUBSCRIBING    WITNESS" 

definition   of,   1935. 

generally,    1935,    1940,   1941. 

opinion    of,    1870. 
SUBSCRIPTION 

includes  mark,  17. 
SUBSTANTIAL   JUSTICE 

the  rule,  452,   475. 
SUBSTITUTED  SERVICE.     See  tit.  Publication  of  Sninuions. 
SUBSTITUTION 

of  attorney.     See  tit.  Attorneys  at  Law. 

of  surety  on  appeal  to  rights  of  judgment  creditor,   1059. 
SUBSTITUTION    OF    PARTIES 

as  to,  generally,  386,  387. 

interpleader.     Sec  tit.  Interpleader. 
SUCCESSIVE   ACTIONS 

may   l)e  brought,  1047. 

on  same  contract,  1047. 
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SUCCESSIVE   OCCUPANCIES.      See  tit.   Adverse  l>o^.'se^*sion. 
SUCCESSOR 

in   interest,  declaration   of  decedent  as  evidence  against,   1S5.3. 
submitting  a   controversy   without   action,   1138-1140. 
SUMMARY  PROCEEDINGS 

confession   of  judgment  without  action,   1132-1135. 
discharge  of  person   imprisoned  on  civil  process,  1143-11. 'il. 

substitution  of  as  party,  385. 
of  justice,   98,   916. 

what  justices  of  peace  successors  of  others,  98,   107. 
who  to  designate  succeeding  justice,  918. 
SUMMARY   PROCEEDINGS   FOR   OBTAINING   POSSESSION    OF 
REAL,  PROPERTY.      See  tit.  Forcible   Entry   and    De- 
tainer. 
SUMMONS.      See   tit.   Process, 
alias 

from  justices'  court,   846. 
manner  and  time  of  issuing,   408. 
appearance  equivalent  to  service,   416. 
complaint   must  be   served   with,   410. 

constructive  service  of.     See  tit.  Publication   of  Summons, 
defendants 

residing  in   different   counties,   issuance   of,   406. 
several,  part  only   served,   414. 
diligence  in  making  service  of.      See   tit.   Service  of  Summons. 
directed  how,   407. 

dismissal  of  action  for  failure  to  issue  or  return,  581. 
eminent    domain,    in,    1245. 
escheated  estates,  1269. 
failure   to 
issue 

dismissal   of  action,   582. 
or   return,   cured   by   appearance,    582. 
return,   dismissal   of  action   for,   582. 
serve,   dismissal  for,   581a. 

by  court  of  own  motion,  581a. 
forcible  entry  and  detainer  in,   1166,   1167. 
form  of,   407. 
how  directed,   407. 
how  issued,   407. 
how  waived,  406. 

in   ejectment.     See  tit.   Forcible  Entry   and  Detainer. 
in  eminent  domain.     See  tit.  Eminent  Domain. 
in  partition  must  be  directed  to  all  parties  interested,   756. 
in  proceedings  in  justices'  court.     See  tit.  Proceedings  in  Ju.s- 

tices'  Court. 
interpreter,  to,  1884. 
issuance,  time  of,  406,  581. 
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SUMMONS   (continued). 
isNued 

how,    407. 
under  seal,   407. 

may,  within  one  year,   406. 
joint  contract,  service  where  one  or  more  appear,   406. 
joint  debtors 

after  judgment,   989-994. 

may   be   summoned  after  judgment,   989. 

not  summoned  in  original  action,  what  t(j   contain,   990. 

those   served  may   be  proceeded  against,   414. 
judgn^ent-^oll,  part  of,   670. 
jurisdiction   acquired  by  service,   41G. 
justices'   court.     See   tit.  Justico.H'  Court.  , 

alias  summons  in,  846. 

as  to,  844-849. 

from,   service  by  sheriff  and   deputy,   87. 
limitation  on  time  for 

issuing,   581,  582. 

return,   581. 
lost,  alias  may  issue,   408. 
must  contain  what,  407. 
partition,  service   in,   757. 
police  courts,   in,  929. 
proof  of  service 

by  admission    of  defendant,    415. 

certificate  or  affidavit  must  state   wliat,   415. 

how  made,   415. 

in   case  of  publication,   415. 

made  by 

person  other  than  sheriff,  415. 
sheriff,    415. 
Iiublieiition 

affidavit,  412,  750. 

concealed  defendant,   412. 

depositing   summons  and   complaint   in    post-office,    413. 

foreign   corporation   having   no  agent,  etc.,   412.   413. 

in   suit  to  determine  adverse  claim,   749 ( a],   750. 
against  unknown  owners,  750. 

judgment-roll,    670. 

manner  of,  413. 

non-resident,  412,   413. 

of,  default  for   failure   to   answer,   procedure,   585. 

procedure,  412. 

service   by,  412,   413. 

mechanics'    liens,    1191. 
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SUMMONS 

publication    (continued). 

time  and  frequency  of,  413. 

wlien  and  how  made,  412. 

when  complete,  413. 
relief  from  judgment  when  no  personal  service,  473. 
return,  410,  415. 

by  person   other  than  sheriff,   410. 

by  sheriff,  manner  of,  410. 

limitation   of  time  for,   581,  582. 

of,   time   of   in   forcible   entry,    1166. 
returned,   how,    410. 
served 

how,   410,   411. 
service   of.      Sae  tit.   Service  of  Siiininons. 

admission   of,   415. 

appearance  equivalent  to,   41G. 

by  person  other  than  sheriff,  410. 

by  publication,  in  partition   suit,  757. 

by  sheriff,  manner  of,  410. 

copy,  complaint,  etc.,  410,  411. 

gives  jurisdiction,  416. 

in  action  against  vessels,   816. 

may   be  proved  by  affidavit,   2009. 

not  personal,  allowing  appearance  after  judgment,   473. 

on  county,  city,  or  town,  411. 

on  domestic  corporation,   411. 

on  foreign  corporation,   411. 

on  guardian,  411. 

of  infant  or  lunatic,   1722. 

on  infant  under  fourteen,  411. 

on  insane  person,  411. 

on   master,   etc.,   of   vessel,   816. 

on  part  of  defendants,  procedure  after,  414. 

personal,  when   necessary,   411. 

proof  of,  415. 

publication,  by,  412,  413. 

return,  410,   415. 
•  several   defendants,   service   on    some,   effect,   414. 

^vliere  parties 

associated  in  business,   388. 
transact  business  under  comm.on  name,  388. 
several   defendants,  some  served,    414. 
ships,  actions   against,   814. 
signed  by  clerk,   407. 

superior  courts.     See  tit.  Superior  Courts. 
telegraph,  service  by,  1017. 
when  may  issue,  406. 
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SUNiJAY.      See  tit.   Holidays. 

a  holiday,   10. 

holiday    falling    on,    next    day    celebrated,    10. 
SUPERIIVTENDEXT 

of  railroad,  exempt  from  jury  duty,  200. 
of  school,  exempt  from  jury  duty,   200. 
SUPERIOR  COURT.     See  tits.  Courts  of  Justice;  Probate  Court; 
Superior  Juclg;e. 
actions 

in,  transfer  of,  79. 
adjournments  of,  73. 
appeal  to.     See  tit.  Appeal. 

as  to  generally,   974-980. 
appellate  jXirisdiction   of,   77. 

apportionment  of  business  where  more  than  one  judge,  66. 
certified  copy  of  list  of  jurors  to  be  filed  with  clerk,  209. 
certifying   cases   to,    from   justices'    court,    92. 
cliambers,  powers  at,  166,  176. 
costs  on  review,  other  than  by  appeal,  1032. 
courts   of   record  may   make   rules,    129. 
docketing  judgment   of   justices'   court,   899. 

execution,    899. 
extra  sessious  of 

as  to  generally,  67b. 

apportionment  of  business,   67b. 

compensation   of  judges   holding,   67b. 

governor  shall   designate  judge  to   hold,   67b. 

judge  of  some   other  county  may   be   invited,    6Tb. 

judgments  and   orders   at,    67b. 

place   of  holding,   67b. 

transfer  of  business,   671>. 
held  by  judges  from  otlier  counties,   71. 

holding    court    by    one    judge    for    another    at    governor's    re- 
quest,   160. 
in  different  counties,   number  of,  65,  66. 
incidental  powers  and  duties  of,   128. 
judges  of.     See  tit.   Superior  Judges. 

elections  of,  65. 

two  or  more  judges  in  certain  counties,  66. 
judicial  days.     See  tit.  Judicial  Days. 
Jurisdiction 

appellate,    has,    in    what    cases,    77. 

concurrent  with  justices'  courts,   113. 

in  eminent  domain,  1243. 

is  original  and  appellate,   75. 

kinds  of,  75. 

original,  has  in  what  cases,  76. 

to   change   names,    1276. 
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SUPERIOR  COURT    (continued). 

justices   of  peace,   sliall    designate   whicli    of   two   is   successor, 

when,  918. 
Los  Angeles  county,  judges   of.      See   tit.    Los  Angr«]e8  County. 
may  make  rules,  when,  129. 
may  vacate  its  judgment,  in  what  cases,  663. 
number  of  judges  of,   66. 
of  city  and  county  of  San  Francisco,  67. 
original  jurisdiction  of,  76. 
phonographic   reporter   for,    268-274. 
places   of  holding:  court 

change  in,   142. 

parties  to  appear  at  place  appointed,  143. 
powers 

of,  on  appeal,  980. 

respecting   conduct   of   proceedings,    128. 
probation   committees.      See   tit.  Probation   Committee. 
proceedings  in  case  of  absence  of  judge,   139. 

adjournment  from  day  to  day,  139. 

adjournment   till    next   regular   session,    140. 
process  extends  to  all  parts  of  state,   78. 
process  of,   78. 

publicity  of  proceedings,  124. 
record,  superior  courts  are  courts  of,  34. 
remitting  judgment  to,  5  6. 

rooms  for,  how  provided  and  furnished,  144. 
rules 

power  to  make,   129. 

take  effect  when,  130. 
seals  of.     See  tit.   Seals. 

as  to,  147. 
se.ssions   of 

as  to,  73. 

by  judge  of  another  court,  160. 

lield  at  county  seats,   73. 

number  of  in  counties  having  two  or  more  judges,  66. 

regular,   when   held,   73. 

special,  when  held,   73.  • 

sheriff  to  provide   court-rooms,   etc.,   when,    144. 
sittings    of  court 

private  when,   125. 

public  when,  124. 
to  be  held  in  each  county,  65. 
transfer 

of  action  to  another  court,  manner  of,  398,  399. 

of  books,  papers,  etc.,  79. 
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SUPERIOR  COURT 
transfer  (continued). 
ti>,  fritiii  justice's'  court 

jurisdiction,  835. 
wlien  and  how  effected,  837. 
vacation  of  judgment,  grounds  for,  663. 
writs,  power  of  to  issue,  75. 
SlII'EItlOR  JUDGES.     See   tit.   Superior  Court, 
absense 

Illness,  or  disability,  appointment  of  substitute,   160. 

of,   authority    of   court   commissioner,    259. 
acknowledgment,  may   take,   179. 
affidavit,  may  take,  179. 
attorney  may  be  selected  to  act  as,  72. 
by  agreement  of  parties,  72. 
chambers,  at,  powers  of,  166. 
change  of,  for  bias,  etc.,  procedure,   170. 
computation    of   years   of   office,    69. 
decedent's  estate 

may   present  claim  against,   1495. 

proceedings   where   claim  presented   l)y,    1  195. 
deposition,   may  take,   179. 
disqualification   to  sit  or  act,  170. 
disqualified 

transfer  of  cause  to  another,  39S. 
election   of,  etc.,   65,  157. 
eligibility,   157. 

expenses  of,  incurred  in  holding  court  for  another,   160. 
from    other  counties   holding  courts,    71. 
gucirdianship  matters,  powers  of,  at  clianibers,   in,   166. 
Iioldiu^  court 

at  request  of  governor,   160. 

in   another  county,   71,  160. 
ineligibility    to    other    than    judicial    office,    161. 
jurors 

designating  the  estimated  number  of,   204. 

selection  of,  204. 
may  hold  court  in  another  county  when,  71. 
may    present    claim    against    estate.      See    tit.    Cluiius    uK'ai»''<< 

Estates. 
may  take  acknowledgment,  affidavit,  depo.'^itinii,   ^7•^. 
not  to  have  partner  practicing  law,  172. 
not  to  practice  law,  171. 
numljer  of  judges,  66-68. 
order   of 

directing  jury  to  be  drawn,  214. 

to  impanel   grand  jury,  241. 
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SUPERIOR  JUDGES   (continued). 
powers 

as  to   conduct  of  proceedings,    177. 
of  at  chambers,   166. 
out  of  court,   176,   1305. 
to  punish   for  contempt,   178. 
to  take  acknowledgments  and  affidavits,   179. 
pro  tempore,  72. 
probate.     See  tit.  Probate  Court. 

matters,    powers   of,    at   chambers,   in,    166. 
qualifications  of,   157. 
residence  of,   158. 
.sickness,  absence,   or   disability,    requesting  some   other  judge 

to  sit,  160. 
successor  to  justice,   superior  judge  wlien  to  designate,  918. 
term   of   office,   68. 
vacancy   in 

appointee  liolds  until   next  general   election,  70. 
office,   governor  to   fill,    70. 

one  elected  to  fill  holds  for  remainder  of  unexpired  term,  70. 
writs,  power  of,  to  issue,  76. 
SUPERVISOR.     See  tit.  Board  of  Supervisors. 
selection   of  jurors,   204,   205. 

vacancy  in  office  of  justice,  supervisors  to  fill,  103. 
SUPPLEMENTAL, 
allowed  when,  464. 

complaint.      See   tits.    Complaint;   Pleadings. 
and  answer,   when   allowed,   464. 
in    partition,    761. 

in    suit    on    claim    against    estate.      See    tit.    Claims    Against 
Estate, 
pleadings 

to  bring  in  necessary  parties,  388. 
to   revive  judgment,   685. 
SUPPLEMENTARY    PROCEEDINGS 

any  debtor  of  judgment  debtor  may  pay  the  latter's  creditor, 

716. 
arrest  of  debtor,  715. 
commitment  of  debtor,   715. 
contempt  for  disobeying  orders  in,   721. 
debtor 

must    ans^ver   concerning   property 
to   whom,   714. 
when,    714. 
need   not  answer   outside   of   county,    714. 
required  to  answer  concerning  property  wlien,   714. 
disobedience    of    orders,    how    punished,    721. 
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SUPPLEMENTARY  PROCEEDINGS  (continued). 

examination    of   debtors   of  judgment   debtor,   or   those   having- 

property   belonging   to   him.    717. 
generally,    714-721. 
in   justices'   court,    905. 

judge  may  order  property  to  b<^  applied  on  exocution,   719. 
ordering  property   applied    on    execution,    719. 
procoedingN   to   compel   debtor   to    appear   in 
as  to,  generally,   715. 

in   what   case  debtor  may   be  arrested,   715. 
what  bail  may  be  given,  715. 
upon   claim  of  another  party  to  the   properly  or  on   ileiiiiil   of 
indebtedncNH   to   judgment    debtor 
as    to,   generally,    720. 
undertaking  of  debtor,    715. 
witness   to   testify,    718. 
.SUPPORT    OF    FAMILY.      See    tits.    Allo^vanoe;    Fstato    of    l>e- 
ceaMcd;    Family    Allowance. 
as    to    generally,    1466. 

actual   residence  not  necessary.     See  tit.   HomcNtead. 
administration   when    estate   does   not   exceed   $1500,    1469. 
allowance,    payment    of,    1467. 
discretion    of   court,    1467. 

minor  children   may   remain   in    decedent's   house,    1464. 
payment    of   allowance,    1467. 
petition  to  set  aside  exempt  property,  notice  of  hearing,   how 

served,  and  when,   1465a. 
pro|»erty    exempt    from    execution    to    l>e    Met    aitart    for    use    of 
family 
as   to   generally,   1465. 
property    set    apart,    how    apportioned    between     widow    and 

children,    1468. 
when    all    property    other   than    homestead    to    go    to    children, 

1470. 
widow   and   minor   children    may    remain    in    decedent's    liouse, 
1464. 
.SUPREME  COURT.      See   tits.   Courts   of  Justice;   Supreme   Court 
Justice. 
absence    or   disability   of   chief   justice,    46. 
adjournments    of,    48. 

do   not  prevent  sittings,   48. 
appeals 

dismissals   of.     See   tit.   Appeals. 

on    stipulation,    954. 
from  judgment,  may  take  wliat  action  on,  956. 
in   probate   proceedings  and  contested   election   cases,   57. 
appellate   jurisdiction    of,    52. 
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SUPREME  COURT   (continued). 
application   to    hear 

case  in  bank,  before  and  after  judgment,  45. 

original    proceedings,    50,    51. 
apportionment  of  business,  44. 
argument,    45. 
attorneys 

admission    of,    275. 

of,   who   are,   275. 

removal   or  suspension   of,   287. 
bailiff,    265,    266. 

appointment  and   tenure   of  office,   265,  266. 

duties  of,   266. 

number  and   qualification    of,    265. 
bank,    45. 
bill   of   exceptions 

application   to,  for  proving,   652. 

settlement  of.     See  tit.  Bill  of  Exceptions. 
business    of,    43-47. 
certiorari.      See    tit.    Certiorari. 

and   other  writs,    51,   54. 
chambers,  powers  in,  165,  177. 
chief    justice,   absence    or   disability,    46. 
civil    cases,    24. 
clerk    of,    262. 
concurrence 

in    decision,    45,    54. 

in   issuing   writ,    54. 

necessary    to    transact    business,    54. 
consists   of  what,   40. 
constitution    of,    40. 
court  in  bank 

as   to,    45. 

chief  justice   to   preside,    45. 

convening,    45. 

judgment 

concurrence  of  four  justices  necessary,  45. 
finality   of,   45. 
rehearing,  45. 

ordering  case  to  be  heard  by,  45. 

presence  of  four  justices  necessary,  45. 
court-rooms,   furnishing,   etc.,   47. 
criminal  causes,   24. 
death   of  party.     See   tit.   Death, 
decisions 

all    questions    to   be   passed   upon,    53. 

of   to   be   in   writing,   49. 
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SUPREME  COURT  (continued). 
depart  ments 

as  to,   43. 

assignment  of  judges  to,   43. 

chief  justice  may  sit  in  either,  43. 

disagreement  of  judges,  transmitting  case  to   other  depart- 
ment,  or  to  court  in  bank,   43. 

interchanges    between    judges,    43. 

jiidgriuent 

concurrence   of   three   judges    necessary,   43. 
rehearing,   45. 

number   of,   43. 

one   or  more   justices   may   adjourn,    43. 

powers   of  In   hearing  causes,   43. 

rehearing  case  wliere  three  judges  do  not  concur,  43. 

three  judges  necessary  to   transact  business,   43. 
dismissal  of  appeal.     See  tit.  Appeal. 
disqualification    of   judges,    170,    1430. 

exception    to    transcript.      See    tits.    Appeal;   Traii.sfript. 
expenses,   etc.,  of,   47. 

habeas  corpus.     See   tit.  Habeas  Corpus. 
held   where,    47. 
in   bank,   43,   45. 
incidental    powers,    128-130. 
jiidi^es 

disqualification    of.      Sec   tit.   Judges. 

election,    etc.,    40. 

power  of  single,   43. 
judgment  of.     See  tit.  Judgment. 

as  to,  43,  44. 

may  affirm,  reverse  or  modify,  53. 

powers  of  supreme  court  in  relation  to,  53. 

to    be    remitted,    53. 

when   becomes   final,   45. 
juri.>4dletion   of 

appellate,    51,    52,    53. 

criminal,    52. 

is   original   and  appellate,    51. 

kinds  of  jurisdiction,  50. 

original,   51. 

where  no  mode  of  exercising  is  providrd,   1^7. 
justices  of.     See  tit.  Supreme  Court  Justiee. 
mandamus  and  otlier  writs.     See  tits.   MaiKlamiiN;   \\  rii.N. 
modifying  judgment,    53. 
officers    of,    traveling   expenses,    47. 
open    always,    47. 

opinions  must  be  in    writing.   4!),  53. 
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SUPREME  COURT  (continued). 

ordering  case  to  be  heard  in  bank,   45. 

originals,  inspection  of.     See  tit.  Evideuoe. 

phonographic   reporter,   provided   for   in    Political   Code,    268. 

power  in  appeal  cases,   53. 

probate   appeals   preference   given,   57. 

quorum,    43. 

reasons  for  decisions,   49. 

record 

supreme   court  is  court   of,    34. 

transfer  of  from  old  to  new  court,   56. 
reeharing,    45. 
remedial   powers   of,    53. 
remittitiir.      See    tit.    Remittitur. 

as   to  generally,    53,   958. 

in    transferred    cases,    56. 

to  be  sent  with  dismissal  on  stipulation,   53,  958. 
reporter,    duties   and    powers    of,   prescribed    by    Political    and 

Penal  Codes,  268. 
reversal   by,    53. 
rooms  for,   47. 
rules 

power    to   make,    129. 

when   take  effect,  130. 
schedule   of   title,   1. 
seal,    147. 
secretaries 

appointment  and   tenure  of  office,   265,   266. 

duties    of,    266. 

number  and   qualification   of,   265. 
service 

evidence  of.     See  tit.   Service. 

of  transcript.      See   tit.   Transcript. 
sessions,    47,    48. 
terms,    40,    41,    46. 
transfer   of 

books,   papers  and  actions,   55. 

papers   to    new   court,    55. 

records,  actions  and  proceedings,    55. 
traveling  expenses,   47. 
vacancy 

election    to    fill,    42. 

in,  appointee   to   hold   until   next   general   election,   42. 

in,   governor  to   fill,    42. 
when   and   where   held,   46. 

writ  of  habeas  corpus,  any  judge  may  issue,   54. 
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SUPREME  COURT  (continued). 
vrrits 

concurrenec   of   tliree   judges   necessary   to   issuance,    54. 

wliat,    may   issue,    51. 
SUPREME   COURT  JUSTICE.     See   tit.   Siipreuie  Cowrt. 
as  to  generally,   40. 
bill  of  exception.s 

power    of,   respecting   settlement    of,    653. 

settlement   by,   652. 
chambers,   powers   at,    165. 
chief  justice 

absence   or   inability   of,   selection   of   substitute,   46. 

eligibility,  156. 

to  apportion   business,    44. 
classification  of  for  purposes  of  determining  term  of  office,  40. 
computation    of   terms   of  office,    41. 
disqualification   of,    what  matters  amount   to,    170. 
election    of,    40. 
eligibility,   156. 
generally,    41,   42. 

ineligible  to  any  other  office  cw  public   employment,    161.    • 
may  take  acknowledgement,  affidavit,  deposition,   179. 
not  to   have  law   partner,    172. 
remedial  powers  of,  957. 
terms   of  office,   40. 
traveling   expenses,   47. 
SURETY.     See  tits.  Bond.'*;  Official  Bund>4;   Undertaking. 

action  to  compel  satisfaction  of  debt  for  which  surety  bound, 

1050. 
administrator's  bond,  on,  release  of,  1403,   1401. 
ai)proval   of,  678^/2. 
attacbnient,  in 

exception   to,   539. 

justification    of,   539. 
bound,  principal  is  also,  1912. 

citation   to  sureties  on  administrator's  bund,    1394. 
contractor's    bond,   on,    1203. 
contribution,    709. 
corporation   as,    1056,    1057. 

jurisdiction    and    powers    of    insurance    commissioners    over, 
1056. 

may  become  on   undertaking,   1056. 
estoppel,  bound  by,  1912. 
exceptions   to,   678. 

on  appeal  bond  to  superior  court,  978. 

on  attachment  of  vessel,  821. 
indemnity,  on   notice  by   sheriff  of  action   against   him,   effect, 
1055. 
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SURETY    (continued). 

injunction,  upon,   exception  to,   529. 

joinder  of,   in  action   on   neg'otiable   instrument,   383. 

judgment   against,    680%. 

entry  of,  on  five  days'  notice,  1055. 

officer   conclusive   against,   wiien,    1055. 
justification   of.      See   tit.  Justification. 

as   to,    6781/^. 

extension    of   time   for,    1054. 

in   attacliment,   555. 

in  justices'  court,  93. 

on  administrator's  bond,   1393. 

on   appeal,    948. 

bond  to  superior  court,  978. 

on   attachment   of  vessel,    821. 
liability 

inter  se,   settling  by  action,   1050. 

of,   on   undertaking  to  stay  money  judgment,   942. 
new  security,  applications  for,  from  administrator,  1398,   1402. 
objection  to,   waiver   of  by  failure  to   except,   529. 
6f  deceased  person.      See   titT  Claims   Ag'ainst  Estate. 
on  appeal  bond.     See  tit.  Appeal  bond. 
on   appeal   substituted   to   rights   of  judgment   creditor,   when, 

1059. 
on  nndertalving 

on  appeal.     See  tits.   Appeal  in  Civil  Actions;  Undertaking-.s. 
paying    judgment,    compelling    repayment,    1199. 
principal 

bound   when   surety  is,   1912. 

from    what   time   bound,    1912. 
qualifications  of,   1057. 
referee,   surety   cannot  be,   641. 
replevin 

bond,  on,   when  not  bound  by  affidavit  of  value,   473. 

in   exception   to,    513. 

in,    justification    of,    515. 
subrogation 

appeal-bond,    1059. 

on  payment  of  judgment,  709,  1059. 

right  of  and  proceedings  to  obtain,  709. 
undertaking  becomes   effective,   when,    680. 
waiver  of  objections  by  failure  to  make,   513. 
when  bound,  principal  is  also,  1912. 
SURGEON 

cannot  be   examined  as  witness,   when,    1881. 
SITRPI^US    MOIVEY 

in  mortgage  foreclosure,  to  be  deposited  in  court,   727. 
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SURPRISE.     See   tit.   New  Trial. 

amendment  on   ground   of,    473. 

as    ground    for    relief    from    default     judgment     in      justices' 
court,  859. 

new  trial,  for,  657. 
SURVEY 

land   taken   for  public   use,    1242. 

order   to  allow,   in   action    of   ejectment,   742. 

riglit  to  enter  and  make,  for  location   of  road,   1242. 
SURVIVAL, 

action   not  abated  by  death,  disability,   or  transfer,   wlien,  nS5. 

death,  effect  on  limitations,  353. 

of   action,    1582-1585. 
SURVIVING  HEIRS.      See   tits.   Runks;   Hoir.s. 
SURVIVING  PARTNER.     See   tit.  P:irtiierNliiii. 

account  to  be  rendered  by,  15S5. 

interest  to  be  appraised,   1585. 

to  settle  up  business,  1585. 
SURVIVORSHIP 

presumption  as  to,   1963. 
SUSPENSION 

of   administrators.      See    tit.    Reinovul    ami    Sii.spen.sion    <»f    .\«1- 
ministrators,   etc. 

of  power  of  guardian.     See  tit.  Guardian. 
SUTTER    COUNTY 

one  superior  judge  for  Sutter  and  Yuba  counties,  65. 
SWAMP   LANDS.      See   tit.    Swamii-land  District. 
TAX.      See   tit.   Muuicipal  Taxew. 

adverse   possession,   payment   of   taxes,    necessary    to,   325. 

claim  and  delivery,  511. 

costs  of  course,  in  action   involving,   1022. 

distribution  of  decedent's  estate,  must  be  paid  before,   1669. 

limitation    of   action    against   tax-collector,    341. 

necessity    of    presenting    claim    for.      See    tit.    Claiiii.s    aKaiiiNl 
Estates. 

redemptioner  must  pay  what,   702,   703. 
TAX-COLLECTOR 

limitation   of  action  against,  for  seizure  of  goods,   341. 
TAXATION.     See  tit.  Tax. 
TEACHER 

exempt  from  jury   duty,   200. 
TEAM 

supplying  power  by,   mechanics'   lien   for,   1183a. 
TEAMSTER 

property   of   exempt   from    execution.    690. 
TECHNICAL    ERROR.      See    tit.    Errors.    I)cf«>c<s,    »•««•. 
TELEGRAM.      See   tits.   Telef^rapli;   Telepliouc. 
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TELEGRAPH.     See  tits.   Telegram;  Telephone. 

certified  copy  to  be  served  by  telegrapli   company,   1017. 

company,   eminent   domain,   1238. 

line,   employee    of,    exempt   from   jury   duty,    200. 

original   to   be   filed,   1017. 

seal,   how   described    by   telegraph,    1017. 

service  of  summons,   order,  etc.,   by,   1017. 
TENANCY.     See   tit.  Tenant. 
TENANT.     See  tits.  Liandlord  and  Tenant;  Tenancy. 

compensation  to  whose  estate  has  been  sold,   778. 
court  may  fix  such  compensation,  779. 

court  must  protect  unknown,   780. 

not  permitted  to  deny  title  of  landlord,  1962. 
TENANT    FOR    LIFE 

waste    by,    732. 
TENANT  FOR  YEARS 

waste   by,   732. 
TENANTS  IN  COMMON.     See  tits.  Partie."*;  Partition. 

any  number  may  sue  or  defend  for  all,   381,  384. 

parties  in  suits  concerning,  381,  384. 

partition.     See  tit.   Partition. 
as    to,    752-801. 

waste  by,   732. 
TENDER.     See  tits.   Offer;  Tender  of  Property. 

before   suit,   affects   costs   how,    1030. 

costs    after,    1030. 

equivalent  to  payment,  when,  2074. 

generally,  997,   2074,  2075,  2076. 

keeping  good,   1030. 

objections  to 

must  be  specified,  2076. 

payment,  tender  is  equivalent  to,  704. 

receipt,  payer  entitled  to,  2075. 
TENSE 

of    words    in    code,    17. 
TENURE 

ofl^ces  of,  6. 
TERM    OP   OFFICE.      See   tit.    Office. 

of   justices   of   the   peace,    110. 
TERMS   OF  COURT 

abolished,  73. 

adjournment,   absence    of   judges,    139. 
TERRITORIES.     See  tit.  Countifes. 

included   under   "state"   and   "United   States,"    17. 

provision   in  relation  to  states  applies  to,   1924. 

pulilic  writings  of,  effect  of  and  how  proved,  1924. 
TESTAMENTARY    MATTERS.      See    tits.    Estates    o£   Decedents; 
Wills. 
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TESTAMENTAHY  TRUSTEES.     See   tit.   TriLsteeN. 
TESTIFY 

includes  every  mode  of  oral   statement  on   oath,   17. 
TESTIMONY.      See    tits.     Evi«Ien<*<';     E.Tniiiiiiation     of     \Vi(iu>sN; 
Mode    of    Takinj;    TeNtiiiiony    of    Widics.s:    TraiiNcriitt 
of  Testimony;   Witnesses. 

false.      See    tit.    I'erjury. 

oatlis  and   affirmations.      See   tit.   Outks   and    Aliirinations. 

of  Ti'itness 

of  witness  in  state,  •when  taken,  2021. 
out  of  state,  when  taken,  2020. 
when  to  be  taken  by  clerk,  1051. 
THING   IN   ACTION 

assignment  of  not  to  prejudice  defendants,   368. 
TIE   VOTE.      See    lit.    Contesting   Eleetion. 
TIMBER 

damages  for  cutting  and  carrying  away,   733. 
trespass  in   cutting  and   carrying  away,   733. 
TIME.     See  tits.   Coniputation  of  Time;  Term  of  Office. 
accounting  by  executor,   of,   1G22. 
action,    of   commencement,    3.o0. 

administration.     See  tits.  Estates  of  Deeedents;  I,etters  Testa- 
mentary  and   of  Adniinistriition. 
for   granting   letters   of,    1372. 

notice  of  liearing  of  petition   for  letters  of,  time  of,   1373. 
petition   for   letters    of,    within    what    time    to    be   presented, 
1303. 
answer.      See   tit.  Answer. 

extension   of  time  to  file,   473. 
notice    in    summons    of   time    for,    407. 
appeal    to    superior    court.      See    tits.    Appeal;    Superior    Court, 
statement   on 

amendments   to,   time   to   file,   975. 
time  to  file,   975. 
appraisement,   time   in    wliicli   return   to   be   made,    1443,    ]4.')1. 
attachment.     See  tit.  Attachment. 
of  vessel,  817. 
time  of 

issuance,   537. 
return,    559. 
bill    of   exceptions.      See   til.    iiill   of   Exeeptituis. 
preparation  and  settlement  of,  650. 
time  for  settlement  of,  650. 
building,  time  to   file  notice  of  acct^ptance  of,  1187. 
citation.     See  tit.  Citation. 

to  be  served  five  days  before  return,   1711. 
to  show  cause  why  additional  security  should  not  be  given, 
time  to  serve,   1398. 
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TIME   (continued). 

claim.     See  tit.  Claims  against  Estates  of  Decedentx. 

action   on   rejected   against   estate    of   decedent,   time   witliin 
which  to   be   commenced,  1498. 

against    estate,    time    for    allowance    or    rejection    of,    1191, 
1493. 

approved,  time  for  filing  of,   1497. 

of  mariner  or  seamen,  time  in  which  to  contest,   826. 
code,   of  taking  effect  of,   2. 

complaint  to  establish  heirship,  time  to  answer,   1664. 
computation    of.      See   tit.    Computation   of  time. 

as    to,    12. 

of  term  of  office  of  supreine  justice,  41. 

where  service  is  made   by  mail,   1012. 
condemnation    proceedings.      See    tits.    Condemnation    Proceed- 
ings;   Bmlnent    Domain. 

damages,  to  be  assessed  at  wliat  time,  1249. 

time   for   payment   in,    1249-1251. 
continuance,  in  justices'  court,  time   of,   874. 
corporation,  application   for   dissolution   of,   time   of   notice   of, 

1230. 
costs,   time   for   motion    to    tax,    1032. 

court  commissioner,  report  of  sale,  time  to  make,  729. 
"day."     See  tit.  Words  and  Plirases. 
decision,   time,   for,   632. 

default,  in  justices'  court,  time  to  apply  for  relief  from,  859. 
demurrer.      See   tit.   Demurrer. 

time  to  amend  on  sustaining  or  overruling,  476. 

to   answer,   time   for,   443. 
deposition.      See   tit.   Deposition. 

time   of  notice   of  taking,   2031. 

time    of    taking,    2021. 
devise,  petition  for  payment   of,   when  may  be   filed,   2021. 
distribution  and  partition   of  decedent's  estate.     See  tit.    Dis- 
tribution   and  Partition. 

petition  and  notice,  time  for,   1676. 

proceedings  for,   when  may  be   instituted,  167G. 
election   contest.      See   tit.   Contesting  Election. 

time   of  trial,   1118. 

time  to  file,  1115. 
entry.     See  tit.  Docket. 

in  justices'  docket,  time  of  making,   912. 

of  dismissal,  time  for,  581. 

of  judgment,  time  for,  581. 
escheat  proceedings.     See  tits.  Kscheats;  Escheated  Estates. 

estate  of  decedent.     See  tit.  Estate  of  Decedent. 

extension   of  time  for  the  settlement   of,   1651. 

time  to  appear  in,  1269. 
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TIME    (continued). 

exception.     See  tits.  Bill  of  Elxceptioii-s;  Exception. 

time   wiien   to  be  taken,   646. 

to  sureties  on  injunction  bond,  time  for  making,  529. 
execution.      See    tit.    Execution. 

time  for  return  of,   683. 

time  witliin  which   to  issue,   681. 
executor.     See  tit.  Executor  and  Administrator. 

account  by,  time  to   file,   1622,   1628. 

account  of  sale  made  by,  time  to  file,  return,   1575. 

or  administrator,  time  to  file  account  by,  1622,  1628. 

private  sale  by,  time  of,   1549. 

return    liy   of   sales   niade,   time    to    file,    1575. 
extension   of.      See  tit.  Extension  of  Time. 

as  to,  generally,  1054. 
foreclosure.      See   tit.   Foreclosure   of   Mortgage. 

time  for  commissioner  to   file   report  in,  729. 
guardian.     See  tit.   Guardians. 

account  of,  time  to   file,   1773. 

notice  by   non-resident   of  removal   of   property,    1797. 

of    lunatic,    etc.,    notice    of    hearing    of    application    for    ap- 
pointment   of,    1763. 

sale  bj',  time  of  service  of  order,  1783. 
indorsement,   presumption    as    to   time    of   making,    19<)3. 
inventory.      See    tits.   Executor   and   Administrator;   Inventory. 

time   of  return  of,   1443,  1449,   1451. 
judgment.      See   tit.  Judgment. 

on   verdict,   time  to  enter,    664. 

relief  from,  time  in  which  to  move  for,   473. 

time  for  entry  of,  664. 

vacation   of,  time  to  apply  fur,   663. 
judicial  knowledge  of,  1875. 
justices'    courts.      See   tits.   Courts   of  Jii.stieo;   Ju.s<ices'    Court. 

answer  or  demurrer  to  amended  pleadings  in,  tinu-  for,  860. 

demurrer   in 

to  answer,  time  for,  857. 
to  complaint,  time  for,   854. 

judgment   in 

to   be  entered  at  close  of  trial,   892. 
upon  verdict  to  be  entered  at  once,  891. 

summons   in.     See  tit.   Summons. 
to  issue  within  one  year,  840. 
lease.     See  tit.  Lease. 

forfeiture  of,  time  to  apply   for   relief  against,    117!t. 
legacy  or  devise.     See  tits.  Devise;  liega<"y. 

petition   for  payment  of,   when   may   l)e   filed.    li>.")S. 
limitation   on.     See  tits.  LimKntions;  !<(atu(c  of  ljinii(»(ioiiN. 

for  issuing  and  returning  summons,  581. 
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TIME   (continued). 

mandamus.     See  tit.  Mandamus. 

notice   of  application   for   writ   of.   time   for,   1088. 
mechanics'  lien.     See  tit.  Mechanics'  Ijieu. 

claim   of,  time  in   which   to  be   recorded,    1187. 

time   of   continuance,    1190. 
"month."     See  tit.  Words  and  Pbrases. 

calendar  month  meant,   17. 
new  trial.     See  tit.  Neir  Trial. 

hearing  of  motion   for,  time   of,  660. 
notice 

of  application  for  discharge  from  prison,   time   of,   1145. 

of  hearing,   594. 

of  intention  to  move  for  new  trial,  time  for  filing,  659. 

of  motion,  time  for  service  of,   1005. 

to  appear,  on  petition  for  final   distribution,   1664. 

of    commencement    of    action.       See    tit.    Comniencemenf     of 
Action, 
of   filing 

appeal.     See   tit.  Appeal  in  Civil  Actions. 

undertaking  on  appeal.     See  tit.  Appeal  in  Civil  Actions. 
preferred    claim    of    servant,    time    within    which    to    be    dis- 
puted,  1207. 
public  administrator.     See  tit.  Public  Administrator. 

accounting   by,   time   of,    1740. 

return  of  condition   of  estate  by,  when  to  be  made,   1735. 
redemption.      See   tit.   Redemption. 

time  within  which  to  be  made,  702,  703. 
rehearing.     See  tit.   Rehearing. 

time  within  which  application  to  be  made  for,  45. 
report  of  referee.     See  tits.  Reference;  Referee. 

time  to  make,   643. 
rules  of  supreme  court,  time  when   take  effect,   130. 
sole  trader.     See  tit.  Sole  Trader. 

time  to  file  petition  to  become,  1812. 
statement 

on  motion  for  new  trial,   time  for  presentation   amendment 
and    settlement,    646. 

service,  amendment  and  settlement,  time  for,   661. 
summons.      See   tit.    Summons. 

alias,  time  for  issuance  in  justices'   court,  846. 

in  civil  action  in  police  court,  time  for  issuance  of,   929. 

in   forcible   entry  and   detainer,    return   of,   1166. 

time   for   issuance   of 

as  to,  generally,   406,   845,   930. 
in   suits   to   quiet   title,   750. 

when  to  be  issued  and  when  returned,   581. 
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TIME   (continued). 

surrender    of    arrested    defendant    by    bail,    time    wlicn    to    be 

made,   488. 
will.     See  tit.  Will, 
contest    of 

after  probate,    1327. 
before  probate,  1333. 
custodian  of,  to  produce  within  what  time,   1298. 
hearing  of  petition  for  probate  of,  time  for,  1303. 
notice   of   time    appointed   for   hearing   petition    for    probate 

of,    1304. 
nuncupative,  time  for  probate  of  to  be  made,  1344,   1345. 
within   which  any  act  to   be  done,  may   be  extended,    1050. 
within   which  summons  may  issue  on  complaint,  406. 
TITLE 

abstract  of,   in  partition,   799. 

action    involving-,    to    real    estate,    costs     allowed     of     course, 

when,    1022. 
adverse  claim  to,  action   to  determine,   1050. 
code,. of,   2,    19. 

complaint  in  action  to  contain,  426. 
contestants   may  unite  in   suit  relating  to,   381. 
declarations,  or  admissions  of  predecessor,  admissil)le   in   evi- 
dence as  to,  1849. 
defective,  or  want  of,  in  papers,  effect,   1046. 
head-notes,  etc.,  when  to   be  used   in   construing  code,   19. 
issue    of,    evidence    of    continued    possession    of    remote    occu- 
pant,   1834. 
parties  defendant  in   actions   involving,   379. 
quieting.     See  tit.  Action  to  Q,uiet  Title. 

as  to,  738-751. 
to  real  property  not  determined  in  probate  court,    l.'i.sJ. 
Vests,  wlien,  in  eminent  domain,   1253. 
TITLE  AXD   DIVI.SION    OF   CODE 

as  to,   1. 
TOL-Ii 

costs   of   course   in   action    involving,   1022. 
toll-gate,  keeper  of,  exempt  from  jury  duty,   200. 
TOUT,     See   tit.  Joint   Tort-Kea.sors. 
(loliuition  of  iiijiir> 
to   persons,   29. 
to  property,   28. 
joinder   of   actions   for,   427. 
kinds   of,   27. 
TOWN 

lien  upon  lot  for  improvements  thereto,  1191. 
partition    of   property    included    in,    763. 
service   of   summons  on,   411. 
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TOWNSHIP 

change   of  boundaries  of,   succession   of  justices   of  the   peace, 
107. 
TRANSCRIPT.      See    tits.    Transcript    of    Testimony;    Transcript 
on  Appeal. 

compensation  of  reporter,  274. 

justices'   court,   92. 

of  court  minutes,  to  be  evidence  in   what  cases,   1429. 

of  docket,  filed  in  another  county,  becomes  lien  there,   674. 

of  entries  in  justices'  docket,  prima  facie  evidence,   912. 

of  justices'  courts,  92. 

on    appeal.      See    tits.    Appeal   in    Civil    Actions;    Transcript    on 

Appeal. 
on  transfer  of  cause  from  justices'  to  superior  court,   83S. 
reference   to,   on   hearing-  of  motion   for  new  trial,   660. 
to    be     filed    in    any    county    and    judgment    become     a    lien 
there,  674. 
TRANSCRIPT    OF    TESTIMONY.       See     tits.     Official     Reporter; 
Stenographer's   Transcript. 
of   witness,   made   by   official    reporter,    2047. 
TRANSCRIPT    ON    APPEAL,.      See    tit.   Transcript. 
as    to    generally,    953a-953c. 
clerk    to   transmit   proposed   record,    953c. 
court  reporter  to  furnish   copy   of  report   of   trial,   953a. 
to  be  presented  to  judge  for  approval,   953a. 
undertaking  to  pay  costs  of,  953b. 
TRANSFER.      See   tit.   Place   of  Trial. 
in  justices'  courts,   90. 
of  action  in  another  court 
manner   of,    399. 
when  proper,  406. 
of  books,   papers,  and   actions,   55. 
of    business,    extra    session    of    superior    court,    6Tb. 
of  cause.     See  tit.  Change  of  Place  of  Trial. 
for    disqualification    of   judge,    398. 
judge    disqualified 
as  to   generally,   398. 
costs   on,   399. 
disqualification    of    judge.        See     tit.     Disqualification     of 

Judge. 
mandamus    will    lie    to    enforce.      See    tit.    Mandamus. 
papers  transmitted  on,  399. 
of  property.      See   tit.   Removal  or   Disposition   of  Property. 
TRANSFERRED   CASES 

remittiturs   on,   56. 
TREASON 

more  than   one   witness   to  prove,   1844,   1968. 
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TREASTJKER.     See   tit.   Public  AdminiNtrntor. 
county 

clerk  to  deposit  witli  money  paid  to  liim,  573,  2104. 
state 

deposit    with    in    condemnation    proceedings,    12.54. 

deposit  with   in   escheat  proceedings,   1514. 
TREBLE  DAMAGES 

In   forcible   entry   and    detainer.      See   tit.    Forcible    Kn<ry    an«l 
Detainer. 
TRESPASS 

action  for  cutting  and  carrying  away  trees,   733. 

by    decedent,    suits    against    executor    and    administi-ator    for, 

1584. 
cutting  or  carrying  away  trees,  etc.,  action  for,  733. 
decedent,   of,  action   for  against  executor,   1584. 
executor  may  maintain  action   for,   1583. 
justices'  court,  action  for,  in,   112. 
land,    on,    limitation    of   action    for,   338. 
measure  of  damages  in  certain  cases,  734. 
personal  property,  to,  limitation   of  action  for,   338. 
trees,  cutting,  etc.,  damages  for,  733. 
TRIAL.     See  tits.  Trial  by  Court;  Trial  by  Jury. 
abortive,  616. 

absence  of  party,  bringing  issue  to  trial   in,  594. 
adjournment.      See   tit.  Atljournnient. 
agreed  case.     See   tit.  Agreed  Ca.se. 

as  to  generally,  1138-1140. 
argunient 

case  may  be  brought   before  court  for,   when,   665. 

case  reserved  for,  bringing  on,  665. 

order  of,   607. 

reserving  case  for,  664,  665. 

submitting  case  without,  607. 
ballot-box,   209. 

by  jury.     See  tit.  Trial   by  Jury, 
calendar 

causes 

must  be  entered  on,  593. 

must  remain  on,  till,  when,  593. 

dropping  cause   from,   593. 

restoring  cause  to,  593. 
challenge  to  jurors.     See  tit.  Challenge  to  Jurors. 

as  to  generally,   601-604. 
change  of,  where  county  designated  not  proper  one,  397. 
changing  place  of 

for  convenience  of  witnesses,  397. 

for  disability  of  judge,  397. 
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TRIAL, 

changing  place   of    (continued). 

for  procuring-  impartial  jury,   397. 

grounds   for,   397. 

wliere  county  named  not  proper  one,  397. 
charge  to  jury.      See  tit.   Instructions  to  Jury, 
cleric 

must  keep  register  of  actions,  1052. 

to  take  down  testimony,  when,  1051. 
compromise,  offer  of,  how  made  and  effect  of,  997. 
conduct  of,    607-624. 

powers  of  judge  as  to,   177-179. 
contempt.     See  tit.   Contempt. 

as  to   generally,   1209-1222. 

interference   with,   is  a,   1209. 
continuance  of.     See  tit.  Continuance  of  Trial. 

as  to,  595. 

costs   on,    1029. 
court,  by.     See  tit.  Trial  by  Court. 

as  to  generally,  631. 
dismissal  of  action  for  failure  to  serve  summons,  581a. 
deposit  in  court.     See  tit.  Deposit  in  Court. 

as  to,   572,  573,  2104. 
error  disregarded  where  substantial   riglits  not  affected,   475. 
evidence   on.      See   tit.   Evidence. 
exceptions  on.      See  tit.   Exceptions. 

as  to  generally,  646-653. 
facts,  issues  of,  592. 
hearing 

either  party  may  bring  issues  to,  59  4. 

in  absence  of  party,  effect,  594. 

notice  of,  594. 
in    justices'    court.      See    tits.    Proceeding    in    Justices'    Courts; 

Trial. 
in   proceedings   for  disbarment,   297. 
instructions  to  jviry.     See  tit.  Instructions  to  Jury. 

as  to,  608,  609. 

further,   614. 
interpreter,  to  be  suminoned  and  sworn,  when,  1884. 
issues.      See   tit.   Is.sues. 

as   to,   588-596. 

by  whom  triable,  309,   591,   592. 

of  law,  proceedings  after  determination   of,   636. 
joint  debtor,  proceedings  against  when  not  summoned  in  orig- 
inal  action,  989-994. 
judge,  power  of  in  conduct  of  proceedings,  177. 
judgment  on   demurrer,  proceedings  after,   656. 
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TRIAL  (continued). 

jury.     See  tit.  Trial  by  Jury. 

absent,  adjourn,   court  may,  617. 
justices'  courts,  878-884. 
new,  656-6631/^. 
notice  of  liearing,  594. 
number  of,  twelve,  194. 

of  special   issues  not  made  by  pleadings,  309. 
order  of,   607. 

proceeding,  607. 

proof,  in  general,  2042. 
place  of.     See  tit.  Place  of  Trial. 

as  to,  392-400. 
police  courts,   in.      Sec   tit.   Police  Courts. 

as  to  proceedings   in   civil   actions,  929,  933. 
postponement  of,  595. 

costs,  1029. 

for  reason   of  non-return   of  oommission   to  take   deposition, 
2027. 
powers  of  judge  in  conduct  of  proceedings,  177. 
presumption  that  all  matters  witliin  issues  w-ere  passed  upon, 

1963. 
private,  sittings  of  to  be  in   what   cases,   125. 
questions  of  law  and  fact,  as  to,  2101-2103. 

referee's  findings,  must  state  conolusions  of  law  and  fact  sep- 
arately, 643. 
reference  at.     See  tit.  Kefcrcnce. 

as  to,  638-645. 
sick  juror,  proceedings  in   case  of,  615. 
sittiugi!) 

\.o  be  public,  124. 

when  to  be  private,  125. 
special  issues  of,  not  made  by  pleadiiig.s,  309. 

statement  on   appeal.      See  tits.   Appeal;  Statement  on   Appeal. 
submitting    controversy    witliout    action.      Sec    tit.    SultiiiitUu;^; 
Controversy   ^vitbout   Action. 

as  to,  1138-1140.    • 
testimony,  clerk  to  take  down  if  no  sliortliand  reporter,   1051. 
TRIAL,   BY   COURT 
as  to  generally,   631. 
decision  of  court 

facts    found   and    conclusions    of    law    must    be    stated    sepa- 
rately,   633. 

on  questions  of  fact 
filing,   time   for,    632. 
must  be  in  writing,  632. 

to  be  entered  in   writing  and  filed  within  thirty  days,  €32. 
facts  found  and  conclusions  of  law  must  be  separately  stated,633. 
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TlilAL  BY  COURT   (continued). 

filing-  of  findings.     See  tit.  Findings, 
finding.s  of  fact 

and  conclusions  of  law  must  be  stated   separately,   633. 

may  be  waived,  how,   634. 

waiver  of,  634. 
how  issues  tried,  1716. 
judgment   on,    633. 
on  waiver  of  trial  by  jury,  631. 

opinions  of  may   be  taken   down   in    shorthand,   274a. 
where   no  jury   demanded,    1717. 
TRIAL,  BY  JURY,     See  tit.  Instruotiouss  to  Jury. 
as  to  g-enerally,   600-604. 
admonition  to,  on   separation,  611. 
after  answer,  528. 

at  wliat  time  may  be  granted,  what  is  required  to  obtain, 
deliberation   of,   613. 

how  conducted,  613. 

what  papers,  etc.,  may  and  may  not  take  with   thi^m.  61J 
discharge   of 

before   verdict,   retrial,    616. 

by  final  judgment,   618. 
drawing,    214-226. 
how  and   when  waived,   631. 
in  forcible  entry  and  detainer,   1168. 
in  mandamus,  when,  1090. 
motion 

to  modify,  532. 

to  vacate,   532. 
order  to  show  cause,  wliy  should  not  be  granted,  530. 
retiring,  may  take  papers,  612. 
security   upon,   529. 
sickness,  615. 
summoning,   225-235. 
to   suspend  business   of   corporation,    531. 

how  and  by  whoin   granted,   531. 
verdict.     See  jtit.  Jury,  verdict  of.  • 

as  to,   624-628. 

form   of,   618. 

how  declared,   618. 

informal,  correcting,  619. 

prevented,  retrial   of  cause,  616. 

sealed,  617. 

rendered  during  adjournment,   617. 
view  by  jury  of  premises,  610. 

conduct  of,  610. 

when  allowed.  610, 
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TRIAL  BY  JURY   (continued). 
^vaiver  of 

by   failing  to  appear,   631. 

by  oral  consent,  631. 

by  written  consent,  631. 
what  required  to  obtain,  527. 
wlien  vacated  or  modified,  533. 
TRIAL,  JURY 

claim   of  exemption,  affidavits  on,   201;. 

definition   of,  193. 

drawing  of,  liow  conducted,  219. 

drawn  from  boxes,  211. 

iiiipanelingr  of 

as   to   generally,   243. 

clerk  to  call  list  of  jurors  summoned,  247. 

manner    of   where    provided,    247. 
number  of,   194. 

order  of  judge  for  drawing,   214. 

summoning  to  serve  in  courts  of  record.    See  tits.  Jury;  Jurors. 
who  competent  to  act  as  juror,   198. 
who  exempt  from  service  on,  200. 
who   may   be   excused  from   service   on,   200. 
who  not  competent  to  act  as  juror,  199. 
TRIAI^   OF   ACTION.      See    tits.    Trial;   Trial    by   Court;   Trial   l»y 
Jury. 
adjournment  of  trial  granted,  a  party  may  have  the  testimony 

of  any  witness  taken,  596. 
challenges.     See   tit.   Cliellenge   of  Jurors. 

ground  of  challenge,  002. 

number  of  peremptory,  party  entitled  to,  OiM. 
clerk  to  enter  causes  on  calendar,  593. 
conduct  of  trial.     See  tit.  Conduct  of  Trial. 
issue  of  law,  how  tried,  591. 
jury,  how  drawn,  600. 
jury  trial.     See  tit.  Trial  by  Jury. 
general  verdict  of  jiiry.     See  tit.   Verdict  «>f  Jury. 
verdict.     See  tit.  Vcrdiot  of  Jury. 

motion  to  postpone  trial  for  absence,  etc.,  requisites  of,  595. 
parties   must  bring   issue    to    trial,   594. 
trial  of  iMNue  of  fact 

as  to,  592. 
TROVKR 
action  for 

against  executor  or  administrator,   1584. 

by  executor  or  administrator,    1583. 
damages  for  cutting  and  carrying  awiiy  trees,  733. 
TRUSTS.      See    tits.    CouMtriictive   Trust;    IiiiplictI   Trii.st ;    'i'rustcc 
of  an  Bx|>roMN  Trust;  'I'rusts  autl  Trustees. 
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TRUSTS   (continued). 
actiou 

involving-    validity    of    trust    under    will,    conclusiveness    of 

determination,  738. 
to    quiet   title    involving    trust    under    -uill,    unprobated    will 
admissible,   738. 
in  real  property,  writing-  necessary  to  create,   1969,  1973. 
parties  to  suit  to  establish,  381. 
TRUST  C03IPA1VY 

limitation  of  actions  ag-ainst,  348. 
TRUST  FUND 

claim   for.      See   tit.   Claim   against   E.state. 
TRUSTEE.      See   tits.   TriLst;   Trustee  of  an   Ex|ire.ss  Trii.st. 
account  of 

after  distribution,   procedure  for,   1699. 
appeal  from  decree  settling,   1701. 
by  trustee  under  -will 
as  to,  1699. 
citation,  1699. 
notice,   1699. 
production,  1699. 
decree  settling  conclusive  if  affirmed  on  appeal,   1701. 
appeal 

by,  dispensing  with  bond,  946. 
from  decree   settling  account   of,   1701. 
beneficiaries,  may  sue  without  joining,  369. 
compensation 

apportionment    among    trustees,    1700. 
as  to,  1700. 

on  settling  account  of,  after  distribution,  1699,  1700. 
corporation 

as,   qualification  of,  oath,  bond,   1348.  - 
may  act  as,   1348. 
costs  in  action  by  and  against,  1031. 
declination  to  act,  proceedings  on,  1702. 
deposit  in  court  by,  subject  to  litigation,  572. 
express  trust,   of,  who  is,  369. 
joinder  of  claims  against,   427. 
of  estate  of  missing  person 

appointment  of  by  court,   1822. 
bond  to  be  given  by,   1822a. 
powers  and  duties  of,   1822b. 
who  preferred  in  appointment,   1822. 
presumption   that   he   has   conveyed  property,   1963. 
resignation 

duty   of   court   before   accepting,    1702. 
or  vacancy,  jurisdiction  in  case  of,  1702. 
testamentary  trustee.     See  tit.  Trustee  under  AVill. 
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TRUSTEE    (continued). 
fKOttlement   of 

afliT    distribution,    1699. 
how  made,  as  to,   1699. 

superior  court  not  to  lose  jurisdiction  by  final   distribution 
1699. 
vacancy 

appointment  to  fill,  notice  to  interested  parties,  1702. 

in   trusteeship,    how    filled,    1702. 

or  resignation,  appointing  on  application  of  interested  party, 

1702. 
undertaking  of  trustee  appointed  to   till,   1702. 
TKl  STEE  OF  EXPRESS  TRIST 
costs  In  action  against,  1031. 
suing   without   beneficiary,    369. 
suit,  by  or  against,  costs,  1031. 
TItlTSTEE   UNDER  WUA^ 
Jurisdiction,   1703. 
iiiny  be  declined 

Eippoiiitment  of  trustee  or  executor  by  court,  1702. 

upon    written    application    of   persons    int.^ri\<tfd.    17'i2. 
as  to,  1702. 

further  notice  given,  when,  1702. 
resignation  to  be  in   writing,   1702. 
TYPE\VRITER 

exempt  from  execution,  when,  690. 
TYPEWRITING 

"writing"  includes,  17. 
ULTIMATE  FACTS.     See  tits.  AuH-ner;  Coniidaint;  Pleadiu!?:^. 
UNAI'I'E AI.ABUE  ORDER.     See  tit.   Oi-der.>4. 
UNCERTAINTY 

of  complaint.     See  tit.  Couiiilaint. 
UNDERTAKING.       See     tits.     RondM;     Sureties;     Written     I  iiiU-i - 
taking. 
aii|ieal.*i 

as  to,  940-950. 

to  pay  cost  of  transcript  on,  593Ii. 
to  superi(jr  court,  on,  978. 
arrcHt  of  defendant   on 
as  to,  482,  485. 
in  justices'  court,  for,   SGI. 
attaelinient 

in    justices'    court,    on,    867. 
of  ve.s.sel.H 
on,  817. 

on  discharge  of,  822. 
becomes  effective  on,  680i^. 
Kerr's    C.    C.    P.— 124  1969 
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UNDERTAKING  (continued). 

commissioner  or  elisor  to  sell  encumbered  property,   726. 

corporations  may  become  sureties  on,  1056. 

costs 

by  non-resident   or  foreign   corporation,  for,   1036. 

to  pay,  of  transcript  on  appeal,  953b. 
court   commissioner 

as  to,   258. 

power  to  take  and  approve,   259. 
deposit  in  justices'  courts  Instead  of,  926. 
deposit  of  moneys  in  lieu  of.     See  tit.  Deposit   of  Money. 
elisor,  of,  to  sell  encumbered  property,  72G. 
for  discharge  of  attached  vessel,  822. 

guardian,   of,  receiving  proceeds  of  partition  sale,  794. 
in  action  for  usurpation  of  office,  etc.,  810. 
in  action  to  set  aside  transfer  of  property 

approval  and  disapproval  of  bond,  678^4. 

as  to,  676. 

becomes  effective,  when,   680. 

conditions  and  amount  of,   677. 

exceptions  to  sureties,  678. 

filing  and  service  of,  677 1^. 

judgment  against  sureties  on,  680 1^. 

justification  of  sureties,   678 1^. 

new  undertaking,  679. 

undertaking    because    estimated    value    in    bond    less    than 
market  value,   679. 
in  attachment.     See  tits.  Attachment;  Undertaking  in  Attach- 
ment. 
in   claim   and   delivery.      See   tit.   Claim  and   nelivery. 
in  condemnation  proceedings.     See  tit.  E}mlnent  Domain. 
in  contempt  proceedings,  must  be  returned  by  officer,  1216. 
in   justices'   court   to   procure   continuance   for   more    than    ten 

days,  877. 
injunction,  upon,  529. 

jurisdiction  of  justice  in  action  on,  112. 
municipality  need  not  give,   1058. 
of    commissioner    appointed    to    sell    in    mortgage    foreclosvire, 

726,  729. 
of  elisor  appointed  to  sell  in  mortgage  foreclosure,  726. 
of  receiver.     See  tit.  Receiver. 
officer  need  not  give,  1058. 
on  appeal.     See  tits.   Appeal  in   Civil  Actions;   Undertaking-  on 

Appeal. 
on  attachment  in  justices'  court,  866. 
quo  warranto,  in,  810. 
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UNDERTAKING  (continued). 

receiver,  of 
as  to,  567. 
on   appointment   of,   566. 

replevin,   in,   512,  514. 

requlsite.s   of 
as  to,  1057. 

several  actions  on,  costs  and  disbursements  in  case  of,  1024. 

state,  city,  town,  or  officers  need  not  give,  1058. 

state    or   officer  a   party,   none   required,    1058. 

suit  on,  as  to  generally,  552. 

supplementary  proceedings,  in,  715. 

to  pay  cost  of  transcript  on  appeal,  953b. 

trustee  appointed  to  fill  vacancy,  undertaking  of,   1702. 
UNDERTAKING  IN  ATTACHMENT 

before  writ  issues  to  be  given,  539. 
UNDERTAKING  ON  APPEAL.     See  tits.  Appeal;  Undertakini?. 
UNDUE  INFLUENCE.     See  tits.  Fraud;  Wills. 
UNINCORPORATED   OR  VOLUNTARY  ASSOCIATIONS.     Sec   tit. 

Associations. 
UNITED  STATES.     See  tit.  United  States  Patents. 

documents  of,  how  proved,  1918. 

includes  District  of  Columbia  and  the  territories,  17. 

judicial  records  of,  proved  how,  1905. 

public  writings  of 
effect  of,   1923. 
how  proved,   1923. 
UNITED   STATES  PATENTS.      See   tit.   Patents. 
UNIVERSITY  OF  SOUTHERN   CALIFORNIA  SCHOOL  OF   LAW. 

diplomas  from,  effect  of,   280b. 
UNLAWFUL    DETAINER.      See    tits.    Detainer;    Forcible    Entry 
and   Detainer. 

action  for.     See  tit.  Forcible  Entry  and  Detainer. 

as  to,  1159-1177. 
UNLAWFUL  ENTRY.     See  tit.  Forcible  Entry  and  Detainer. 
UNLIQUIDATED  DAMAGES.     See  tit.  Damagres. 
UNMARRIED    FEMALE 

may  sue  for  her  own  seduction,  374. 
UNRECORDED  DEED.     See  tit.  Deed. 
UNSETTLED  ACCOUNT.     See  tit.  Account. 
UNUSUAL  ACTS 

of  receiver.     See  tit.  Receiver. 
UNWRITTEN    LAW^ 

definition  of,  1899. 
USAGE.     See  tits.  Custom;  Usage,  Trade  and  Commerce. 

evidence  of,  1870. 

local,  governs  actions  concerning  mining  claim,  748. 

may  be  shown  to  explain  true  character  of  act,  etc.,  1870. 

1971 


INDEX. 
[References  are   to  sections.] 

rSURPATION    OF    OFFICE    OR    FKANCHISE.      See    tit.    AoUoiim 
for  Usurpatiou  of  Office  or  Franchise, 
action  to   be  brought   ag:ainst   party  usurping^. 

as  to  generally,  803. 

attorney-general  must  bring  action,  when,  803. 
appeal    from   judgment   that   one    is    usurping   office,    doi-s    not 

stay,  949. 
arrest  of  defendant,   804. 
attorney-general,  proceedings  by,  803-810. 
certain   writs  abolished,   802. 
complaint,   804. 

may  set  forth  name  of  person  entitled,  804. 
name  of  person  entitled  to  office  may  be  set  forth  in,  804. 
what  may  state,   804. 
costs 

when  defendant  liable  for,  809. 
damages  may  be  recovered  by   successful   applicant,   807. 
fine  for,  809. 
generally,  802-810. 
if    defendant    found    guilty,    what    judgment    to    be    rendered 

against  him,   809. 
if  fees  have  been  received  by  usurper,  he  may  be  arrested,  804. 
judgment 

in  favor  of  claimant  entitles  him  to  office,  808. 
may    determine    rights    of    both    incumbent    and    claimant,    as 
to,    805. 
when  rendered  in  favor  of  applicant,  806. 
where  defendant  found  guilty,  what  to  be  rendered,  809. 
name    of   person    entitled   to   office   may    be   set   forth    in    com- 
plaint, 804. 
oath  and  bond  of  claimant  on  taking  office,  806. 
of  franchise.     See  tit.  Franchise. 
parties,  807. 

proceedings  when  several  claimants,  808. 
relator,  security  by,  810. 
scire  facias,   writ  of,  abolished,  802. 
several  claimants,  rights  of  may  be  determined  in  one  action, 

898. 
undertaking  when  action  brought  upon  information  of  private 

party,  810. 
when  several  persons  claim  the  same  office,  their  rights  may 
be  determined  in  a  single  action,  808. 
USURPER 

of  office,  arrest  of,  when,  804. 
VACANCY 

in  judicial  office  shall  not  affect  proceedings,  184. 
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VACANCY    (continued). 
in   ofiioe  of 

judge  does  not  affect  ijroci-cilinffs.   184. 
justice  of  peace,  110,  915. 
superior  judge,  69. 
supreme  judge,   41. 
VACATION  OF 

arbitrator's  award,  of,  1287. 
arrest 

as  to,   503. 
order  for,  50.3. 
judgment 

grounds  for,  663. 

notice  of  intention  to  move  for,  wiion   lo  he  given  and  what 
to  contain,  663a. 
superior  court  may   vacate   its   own   judgniiMit,   in    what   cases, 
663. 
VARIANCE.      See   tit.   Variance   and   Mi.stake.s   in    I'loitdin^N. 
failure  of  proof  and  not  variance,  wlien,   471. 
generally,  469-476. 
how  provided  for,  470. 
in    presentation    of    claims    against    estate.       See    tit.    Claim.s 

again.Mt   Kstateis. 
material 

how  provided  for,  469. 
when  deemed  to  be,  469. 
variance  between  allegation  and  proof,  amendment,   4tiit. 
when  not  deemed  to  be,  471. 
VARIANCE    AND    MI.STAKE    IN    PLEADINGS.      See    tit.    Krainl. 
Error,  etc. 
amendments  by  the  court  for  variance  and  mistake,  enlarging 

time  to  plead  a  relief  from  judgment,  473. 
amendments  of  course,  472. 
effect  of  demurrer,  472. 

error  and  defect  to  be  regarded,  when,  475. 
immaterial,  how   provided   for,   470. 
material,  how  provided  for,  469. 

time  to  amend  or  answer  after  demurrer,  running  of,  476. 
what  not  deemed  a,   471. 
VENDEE.     See  tit.  Vendor. 
VENDOR 

guardian  decreed  to  make  conveyance  where  vendor   liecomes 
Incompetent,   1810. 
VENIRE.     See  tit.  Jury. 
VENUE.     See  tit.  Place  of  Trial, 

generally,   392-400. 
VERBAL  CONTRACT.     See   tit.   Mecbanivn'   Lieu. 
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VERBAL    STIPULATION,      See   tits.   Attorneys   at    I.a« ;    .Stipula- 
tions. 
VERDICT  OF  JURY.     See  tit.  Jury. 
as  to  g-enerally,  618,  624-628. 
affidavit   to   impeacli,    657. 

amount  of  recovery,  jury  must  find,   when,  626,  627. 
chance,  new  trial,  657. 
correction  of,  624. 
counterclaim,   626. 

court  open  any  day  to  receive,   134. 
death  after,  judgment  on,  669. 
declared,  how,  618. 

directing  findings  upon  particular  questions  of  fact,   625. 
entry  of,  628. 
exception  to 

deemed   taken,    when,    647. 

form  of,  648. 
failure  to  enter  judgment   on   dismissal,   581. 
forcible  entry  and  detainer,  in,  1174. 
form  of,  618. 
general 

as  to  generally,   624-628. 

and  special,  defined,  624. 

definition  of,  624. 

when  may  be  rendered,  625. 
how  declared,  618. 
in  action  for  recovery 

of  money,  or  of  establishing  counterclaim,   626. 

of  specific  personal  property,  627. 
in    forcible    entry    and    detainer.      See    tit.    Forcible    Entry   and 

Detainer. 
informal  or  incorrect,  proceedings  in  case  of,   619. 
interest  on,  to  be  included  in  judgment,   1035. 
is  general   or  special,   624. 
judgment 

not   supported  by 

notice  of  motion  to  set  aside,  and  hearing  of,   663 V^. 
setting  aside,  663%. 

on,  when  to  be  entered,  664. 

upon  in  justices'  court,  891. 
judgment-roll  as  part  of,   670. 
jury,  discharge  of  before  retrial,  617. 
justices'  court,  in,  891. 
polling  the  jury.     See  tit.  Jury. 

as  to  generally,  618. 
prevented,  retrial  of  cause,  616. 
proceeding  where  informal,  619. 
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VERDICT  OF  JURY   (continued), 
replevin,  in,  627. 
review  of,   on   appeal,   9.56. 
sealed 

may  be  returned,  when,  617. 

rendered  during  recess  or  adjournment,  617. 

when,  617. 
.special 

defined,  624. 

entry  of,  628. 

inconsistent  with  general,  controls,  625. 
rendered  in,  to  be  entered,  628. 

must  be  filed  and  entered,  625. 
order  reserving  case  to  lie  entered,  628. 
requisites  of,  624. 

vacation  of  judgment  entered  on,  663. 
when  may  be  rendered,  625. 
.siillieiency  of 

three   fourths   jury  may   render,    613,    617. 
vacation  of  on  court's  own  motion,  grounds  for,  662. 
when   general   or  special   may   be  returned,   625. 
will  contest,  in,  1313. 
written,  must  be,  618. 
VERIFICATION 

accusation  against  attorney   to  be  verified,  291. 

affidavit  may  be  used  for,  2009. 

answer,  to,  437. 

application  for  dissolution  of  corporation,  verification,   123(1. 

complaint  in  action  against  vessel   to  be  verified,  815. 

election  contest,  statement  to  be  verified,  1115. 

failure  of  admits  written   instruinent  pleaded,   448. 

exceptions  to  the  rule,  449. 
generally,   446-449. 
KeuiiiiieneMM  and  execution 

iif  instrument  are  not  admitted,  when,  449. 

of  instrument  in  complaint,  when  admitted,   447. 

of    written    instrument    in    answer    admitted,    unless    deiiied 
under  oath,  448. 
injunction,  complaint  for  must  be  verified,   527. 
of  account  of  guardian.     See  tit.  Powcfm  aud  Duties  of  <«ii]iril- 

iauM. 
of  accusation   in  proceedings  for  disbarment,  291. 
<»f  eoiniilaint 

and  answer  in  forcible  entry  and  detainer,  1175. 

in  action  against  steamers,  etc.,  815. 
opposition  to  application  to  become  sole  trader,  1813. 
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VERIFICATION   (continued). 
petition 

for  sale  by  guardian  to  be  verified,  1778. 
for  sale  of  real  estate  of  decedent,  1537. 
to  perpetuate  testimony  to  be  verified,  2083. 
return  of  sales  to  be  verified,   1575. 
statement  in  election  contest,  verification  of,  1115. 
to   answer    required    where    copy    of    written    instrument    con- 
tained in  complaint,  447. 
VESSELS.     See  tit.  Ships  and  Shipping. 
actions  against,  813-827. 
as  to,   813-827. 
definition  of,  17. 
VESTED  RIGHTS 

not  affected  by  code,  8. 
VIEW   OF  PREMISES 

by  jury,   610. 
VOID  CONTRACT.     See  tit.  3Ieclianic.s'  Lieu. 
VOLUNTARY  ASSOCIATION 

may  sue  and  be  sued  in  name  of  association,  388. 
VOLUNTARY   DISSOLUTION    OF    CORPORATIONS 
appeals  on,  1233. 
application  for 

by  savings  and  loan  society,  1234. 
filing  of  and  publication   of  notice,   1230. 
hearing  of,  1232. 
how  signed,  1229. 
how  verified,  1229. 
what  to  contain,  1228. 
filing  of  application  for,  1230. 
hearing  of  application,  1232. 
how   corporation    dissolved  by,   1227. 
judgment-roll  on,  1233. 
loan  society,  application  for  by,  1234. 
objections  may  be  filed,  1231. 
publication  of  notice  for,  1230. 
savings  society,  application  for  by,   1234. 
VOUCHERS 

executor  or  administrator  to   produce  and  file,   1631. 
for  items  less  than  twenty  dollars,  when  accepted,  1632. 
■WAGES.     See  tit.  Lien. 

as  to  lien  for,  generally,  1204-1208. 
exemption  of  from  execution,  690. 
lien  for.     See  tit.  Lien. 
preferred  claims,   1204,   1207. 
seamen's,  824,  826. 
what  exempt,  690. 
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WAGON,  ETC. 

power  supplied   by,  mechanics'  lien   for,   llSSa. 
WAIVER 

demurrer  not  waived  by  filing  answer  at  same  time,  472. 
findings,  waiver  of,  634. 
jury  trial,  of,  592,   631. 

in  justices'  court,  of,  how  affected,  883. 
mechanics'  liens,  of,   1201. 
of  objections 

not  taken  by  demurrer  or  answer,  434. 
to  complaint,  when  waived,  434. 
service   on   ward,  guardian  may  waive,  1722. 
siininions  of 
as  to,  406. 

in  justices'  court,  of,  841. 
of  issuance  of,  406. 
sureties,  waiver  bj-  failure  to  object,  513,  539. 
iinilertakin^ 

on  appeal,  of,  940. 
or  deposit  on  appeal,  of,  947. 
AVAXT  OF  CONSIDERATION.     See  tit.  CoiiiKidpra^ioii. 
WAR 

cause  for  removal  of  court,  142. 
effect  on  statute  of  limitations,  354. 
AVARD.      See    tits.    Giinrdinn    and     AVard;     Guardian     of     MinorN; 
Guardian  of  Insane  and  Incompetent   I'er.son.s;  Po'«verN 
and  Duties  of  Guardiun.s. 
non-resident.     See  tit.  Non-Re.sident  Guardian  and  Ward. 
WARRANT,     See  tit.  County  Warrant. 
for  salary  of  justice  of  peace,  97. 

in  contempt  proceedings,  must  be  returned  by  oRic<M-,  1216. 
to  bring  in  witness,  contents  of,  1994. 
WARRANTY' 

implied.     See  tit.  Implied  Warranty. 
WA.STE 

actions  for,  732. 

administrator,   removing  for,   1436. 

by  decedent,  suit  against  executor  or  administrator  for.   15S4. 

civil  officers  to  give  notice  to  public  administrator,  of,   1731. 

cutting  or  injuring  trees,  damages  for,  733. 

damages,  as  to,  426,  427,  732. 

decedent,  of,  action  for,  against  executor,  15S-1. 

enjoining: 

executors  pending  application  to  prove  lost  will,  1341. 
pending  foreclosure,  745. 
eviction,  after,  contempt,   1210. 
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WASTE    (continued). 
execution 
after,  745. 

sale,  injury  done  after,  and  before  delivery,  746. 
executors 

action  for,  by,   1583. 
may  be  restrained,  1341. 

or  administrator  may  maintain  actions  for,  1583. 
foreclosure,  in,  745. 
g-enerally,   732-734. 
guardians,   by,    732. 
joint  tenants,  by,  732. 
restraining 

during-  time  to  redeem  from  execution,  706. 
of  until  period  of  redemption  expires,  706. 
security  against,  on  appeal,  944,  978. 
tenant,  by,  732. 
tenant  in  common,  by,  732. 
what  constitutes,   706. 
what   is   not,    706. 
WATERS.      See   tit.    Water-Ditcli;   Water-Riglits;    Water-Works. 
as    boundaries.      See    tit.    Boundaries. 

generally,  2077. 
condemnation  of,  damages,   rule  for  ascertaining,   1248. 
eminent  domain,  1238. 
injunction 

respecting,  vacation  or  modification  of,  532. 
to  prevent  diversion,  refusal  of,  bond,   530. 
offense  on  lake  or  stream  in  several  counties,  venue  of  action, 
393. 
WAY    OF   NECESSITY.      See    tits.    Roads    and   Higlovajs;    Public 

HigliT^'ays. 
WEIGHT  OF  EVIDENCE.     See  tit.  Evidence. 
WEIiLiS 

implements  for  putting  down,  exemption  of,  690. 
WHARFAGE 

vessels  liable  for,  813. 
WIDOW^ 

may  remain  in  decedent's  house.     See  tit.  Support  of  Family. 
WIFE.     See  tits.  Husband  and  Wife;  Sole  Trader. 
may  defend,  when,  371. 

rights  in  homestead.     See  tit.  Homestead. 
W^IIiD  GAME.     See  tit.  Game  and  Game  Laws. 
WILFUL  INJURY.     See  tits.  Negligence;  Tort. 

WILLS.     See   tits.   Estates  of  Decedents;   Destroyed  AVills;   Pro- 
bate  of  Lost   or   Destroyed  W'ills;  Probate   of   Wills. 
advancement.     See  tit.  Advancement. 
alteration  of,  how  effected,  1970. 
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WILLS    (continued). 

appeal  in  probate  proceedingH 

lies  from  what  orders  respecting-,  963. 

order  admitting  to  or  refusing-  admission  to  prohate,  appeal- 
able, 963. 

orders  or  judgment  relating  to  validity  of,  appcaln  bli-.  \)<io. 
codicil,  "■will"  includes,  17. 
contest  of.     See  tit.  Contestiiije:  Will  after  Pr<»liate. 

after  probate.     See  tit.  Contesting:  Will  after  Probate. 
custodian  to  deliver  to  superior  court,  1298. 
delivered  to  probate  court,  to  be,  1298. 

destroyed  or  lost.     See  tit.  Probate  of  Ijoat  or  I>e.stro>e«l  \\ill.>«. 
devise.     See  tit.  Devise. 

devise  and  legacy.     See  tits.  Devise;  I.eg-aey. 
evidence 

holographic  will,  liow  proved,  1309. 

of  instrument,  itself  to  be  produced,   1969. 

parol,  affecting,  admissibility   of,    1856. 

secondary,  of  contents  of,  1969. 

what  required,   1969. 
execution  of 

to   be  according  to  legal    formalities,   1969. 

to  be  In  writing,  1969. 
foreign.     See  tit.  Probate  of  Foreign  Wills. 
holographic  will.     See  tit.  Hoiogrrapliie   Will. 
how  proved,  1309. 
how  revoked,  as  to,  1970. 

imjjrisonment  for  failure   to   produce,   1302. 
includes  codicil,   17. 
legacy.     See  tits.  Devise;  liCgaoj-. 

lost  or  destroyed.     See  tit.  Probate  of  Lost  or  Destroyed  Wills. 
nuncupative.      See    tits.    Nuncupative    VV^ills;    Pr«»bate    of   Nun- 
cupative W^ills. 
olographic  will.     See  tit.  Hologrrapliie  Will, 
order 

admitting  to  or  refusing  probate,  appealable,   963. 

for  production  of,  may  Ijc  issued  by  judge  at  any  tinn-,  ll'.Ofi. 

or  judgment  relating  to  validity  of,  appealable,  963. 

to  person  in  possession  of  to  produce,   1302. 
parol   evidence  affecting,  admissibility   of,   1855. 
penalty  for  non-delivery  of  to  probate  court,   1298. 
probate   of 

as  to,  1294-1346. 
production  of 

custodian  to  deliver  to  superior  court,  1298. 

imprisonment  for  failure  to  produce,   1302. 

order  to  person  in   possession   of  to  produce,   1302. 
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WILLS 

production  of    (continued). 

penalty  for  non-delivery  of  to  probate  court,  1298. 
probate  judge,  at  any  tiine  may  issue  orders  to  enforce  pro- 
duction of,  1305. 
when    in    hands    of    third   person,    imprisonment    to    enforce, 
1302. 
revocation   of,  1970. 

secondary  evidence  of  contents  of,   1969. 
to  be  in  writing,  1969. 

exception   to  rule  in  action   to  quiet  title  where  validity   of 
devise  involved,  738. 
\%^IT]VESS.     See  tits.  Evidence;  Suborning  Witnesses. 
absence  of,  postponement  of  trial  for,  595. 
accomplice  as,  to  be  viewed  with  distrust,   2061. 
ailirniation 

form   of,    2094,   2095. 
in  place  of  oath,   2095. 
all  persons  capable  of  perceptions  and  communication  may  be, 

1879. 
ansfver 

in    cross-examination.      See   tit.    Cros.s-Examination. 
questions 

all  pertinent,  must  be  answered,   2064. 
bound  to,  2065. 

must,  as  to  conviction  of  felony,  2065. 
what   questions  witness  need  not,   2065. 
arbitration  proceedings,  at,  1284. 
argumentative    questions,     in     cross-examinations.       See     tit. 

.  Cross-Exaniination. 
arrest 

as  to,   2067-2070. 

failure  to  obey  subpoena,  issuance  of  warrant,   1993. 

of,  affidavit  that  he  is  witness,  2069. 

of,  discharge,  2070. 

of,  disobeying  subpoena,  1993. 

of;  liability 

of  officer  making,   2068. 
of  party  causing,  2068. 
privilege  from,   2068. 
warrant 

contents   of,   1994. 
how  executed,  1994. 
to  whom  directed,  1994. 
who  may  discharge,  2070. 
wrongful 

damages  for,  2068. 
when  a  contempt  of  court,  2068. 
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WITNESS   (continued), 
attend,  bound  to,  2064. 
attendance 

enforced,  how,  1120. 

in  probate,  judge  may  compel  at  any  time,  1305. 

not  compelled  unless  within   thirty  miles,   1980. 

po^'er  of 

court  to  compel,  128. 

judicial  officer  to  compel,  177. 

time  for,    1987. 

under  subpoena,   refusal   to  bo  sworn,   1991. 
attorney,  as  to,  1881. 

bad  reputation  of,  no  bar  to  belief,  1847. 
by  whom  used,  2028. 
cannot  be  examined  in  certain  relations,  ISSl. 

attorney  and  client,  1881. 

attorney's  secretary,  1881. 

clergyman  or  priest,  1881. 

husband  and  wife,  1881. 

priest,  1881. 
changing  place  of  trial  for  convenience  of,  397. 
character  of,  2053. 
child  under  ten,  as,  1880. 
clergyman,  1881. 

clerks  to  take  testimony,  when,  1051. 
coinnii.s.«<ioner  to  take  testimony 

authority  of,  2026. 

duties  of,  2026. 
coiiiiielled 

to  attend,  not,  unless  within  thirty  miles,   1989. 

to  testify  when  present,  1990. 
compelling  to  produce  books  and  i)apers,  1000. 
competency  of.     See  tits.  Cro.s.s-E}xaiiiinatlou;  W  ituoNN. 

in  general,  1879. 

who  not  competent,  1880. 
concealed,  1988. 
confidential    communicatiuns.      Si'c    tits.    Attorue.v    iiimI    Clieiil: 

Clergyman  and  Prie.Nt ;   I'liyaieianN  and  Surge<»nN. 
contempt  by,   1209. 

in  justices'  court,  906. 
contradicting,   by    party   producing,    2049. 
conviction  of  felony,  no  bar  to   belief,  1847. 
costs  on   non-attondanco  of  parly  giving  notice,   2(>25'/2- 
court   may  control  mode  of  interrof^ation 

as  to,  2044. 

by   evidence    of   declarations.    2052. 
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WITNESS   (continued). 
credebility    of 

evidence  to  show,  1870. 

facts  tending  to  sliow,  may  be  proved,   1870. 

greater  number  of  do  not  control,  2061. 

may  be  questioned,  1879. 
cross-examination.     See  tit.  Cross-f^xamination. 

defined,  2045. 

not  heard  unless  subject  to,  1846. 

right  and  extent  of,  2048. 

when  may  begin,  2045. 
deceased,  previous  testimony  may  be  given  in  evidence,  1870. 
•leeedent 

who   may   not   testify    of   fact   occurring   during   lifetime    nf, 
1880. 
decedent's    estate,    examination    of    person    suspected    of    em- 
bezzling, 1460. 
defined,  1878. 
depositions.     See  tit.  Depositions. 

as  to,  2019-2038. 

of,  on  postponement  of  trial,  596. 
detaining,  contempt,   1209. 
direct  evidence   of  one   sufficient,    1844. 
direct  examination  defined,  2045. 
disobedience,  1209,  1210,  1991,  2065. 
disqualified  as  referee,  640. 

docket  of  justice  of  peace  must  contain  names  of,  911. 
duties   of.     See  tit.   Rights  and  Duties  of  Witnesse.s. 
dying   declaration.      See   tit.    Dying-   Declarations. 
election  contest,  enforcing  attendance  at,  1120. 
every  one  (except,  etc.)  may  be,  1879. 
evidence 

in  rebuttal.     See  tit.  Rebuttal. 

of  good  character  allowed,  when,   2053. 
examination  of 

as  to,  2045. 

court  must  control  mode  of,  2044. 

must  be  in  presence  of  persons  affected,  1846. 

of  persons  suspected  of  embezzling  decedent's  estate,  1460. 

oral,  defined,  2005. 

protection  of  witness,  2066. 

use  of  affidavits  to  obtain,  2009. 
exclusion  of 

by   court,   125. 

from  courtroom,   2043. 

on  examination  of  others,   2043. 
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WITNESS   (continued). 

expert.     See  tit.  E^xpert  Witness, 

as  to  generally,  1870. 

admissible  as  to  laws  of  other  states  or  countries.  1902. 

may  decipher  writing,  1863. 

opinion  of,  in  general,  1870. 
false  in  part,  2061. 
fees  of,  1987. 

foreign  country,  2024-2028. 
form  of  ordinary  oath  of,  2094. 

good   character,  evidence  of,  wlien  allowed,   2053. 
handwriting,   opinion   of  subscribing  witness  respecting,    1870. 
how  examined.     See  tit.  Examination  of  AVitness. 
husband 

and  wife  as,  1881. 

as  witness,  1881. 
hypothetical  question.     See  tit.  Hypotlietical  Question. 
impeaching  credit  of,  2049,  2051,  2052. 
impeachment  of  witness.     See  tits.  Iiiipeaoliinent;  >\'i<ue«s. 

by  party  producing,  2049. 

limitation  on,  2051,  2052. 

manner  of,  2051,   2052. 
in  criminal  causes.     See  tit.  Criminal  Prosecutions. 
in   election  contest.     See  tit.  Contesting  Elections. 
incompetency  of,  as  to  generallj',  1880. 
incompetent 

cliild  under  ten,  1880. 

parties  against  estate  of  deceased,   1880. 

unsound  niind,  persons  of,  1880. 

who  is,  1880. 
inspection  of  writing  shown  to,  2054. 
instruction  as  to  credibility  of,  1847. 
interpreter,  1884. 

contempt  by,  1884. 

of  to  be  sworn,   1884. 

when  to  be  summoned  and  sworn,  1S84. 
interrogation,  mode  of,  2044. 
Judgre 

may  be,  1883. 

or  juror  may  be,  1883. 
jurisdiction   out   of,   previous   testimony   may   be  given    in    evi- 
dence,  1870. 
juror 

may  be,  601,  1883. 

trial  of  challenge,  603. 
knowledge,  must  testify  from   personal,   1845. 
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WITNESS   (continued). 

leading  question.     See  tit.  Leading  Question. 
defined,  2046. 

on  cross-examination,  2048. 

on  direct  examination,  wiietlier  allowed,  204.5. 
manner  of  taking  deposition.s  out  of  state 
authorities  of  commissioner,   2026. 
commissioner  to  take  testimony  of 

duties  and  authorities  of,   2026. 
duties  of  commissioner,  2026. 
how  taken,   2024. 

in  justices'  court,  2024. 
to  whom  directed,   2024. 
proper    interrogatories     may     be     prepared     or     waived     by 
parties,    2025 
may  refresh  memory  from  notes,  when,  2047. 

transcript  of  official  stenographer's  notes.     See  tits.   Offleial 
Reporter;  Stenographer's  Transcript. 
memorandum.     See  tit.  Memorandum. 
refreshing  memory,  2047. 
right  to  testify  from,  2047. 
modes  of  taking  testimony,  2002. 

non-return  of  commission,  postponement  of  trial  for,  2027. 
number  to  prove 

perjury,    1844,    1968. 
treason,  1968. 
oath  of 

affirmation 

in  place  of,  2097. 
only  heard  upon,  1846. 
any  person  who  prefers  may  declare  on  affirmation,   2097. 
form   may  be  varied   to   suit  witness'  belief,   2095. 
not    a    Christian,    2096. 
ordinary   form   of 

as    to,    2094. 
varying  form   of,   2095. 
officer  as,   1881. 

official  reporter.     See  tit.  Stenographer's  Transcript. 
on  trial  of  challenge  of  juror,  603. 
one  person  not  affected  by  act  of  another,  1848. 
one  sufficient  to  prove  evidence,  1844. 
opinions 

in  general,  1870. 
of  subscribing  witness,  1870. 
oral  examination  of,  defined,  2005. 
order  of  proof,  how  regtilated,  2042. 

other  than   subscribing,   may  testify   to   writing,   1941. 
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WITNESS   (continued). 

out  of  state,  testimony  of  former  trial  admissible,  1870. 
party  producing  witness,  how  far  may  impeach  his  credit,  2049. 
perjurj-,   more   than    one,    1844,    1968. 
perpetuating-   testimony,    2083-2089. 
Iterwons   %rIio   cannot   te.stify 

an^ainst    executurM,    etc. 
as    to,    1880. 

children    under   ten   years   of   age,    1880. 

those   who  are   of   unsound   mind,    1880. 
pliysician    or    surgeon,    1881. 
power    of 

court   to   compel   attendance,   128,    1120. 

judicial    officer   to   compel   attendance   of,    177. 
presence   of   person   affected,   necessary,    1846. 
present    in   court,   person    may   be   made,    1990. 
presumed   to   speak   the   truth 

as    to,    1847. 

l)ad    reputation    no    bar    to    belief,    1847. 

conviction    of  felony   not   bar   to   belief,    1847. 

instruction    as    to    credibility,    1847. 
presuinption   that  witness  speaks   truth,  how  repelled,   1847. 
prisoner,    1995. 

as,  how  examined,   1997. 

deposition    of,    1997. 

how    brought    in   as,    1995. 

on    whose    motion    produced,    1996. 
privilege    of,    1995. 

privileged  communications,    in   general,    1880. 
privilege   of   witness.      See   tit.   Witness. 
protection    of,    in    general,    2066. 
public   officer,    1881. 
recalling    of 

as   to,    2050. 

discretion    of    court,    2050. 
re-examination   of.      See   tit.   Examination   of   >\'itnes.s. 
referee,   disqualified   as,    641. 
refreshing    memory,    2047. 

manner    of,    2047. 
refusal    to  answer,    1991. 

or  be  sworn,  a  contempt,  1209. 
relations  which  disqualify,  1881. 
re-examination    of    witness,    when,    2050. 

as   to   method   of   impeachment,    2051. 

how    witness    impeached.      See    tits.    luipeaclimeut ;    Witness. 
required   to    testify    in    supplementary    proceedings,    718. 
residence  out  of  county,  or  tliirty   miles  oft.  need   not  attend, 
1989. 
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WITNESS   (continued). 

rights  and  duties  of.     See  tit.  Rigrlits  and  Duties  of  WitneMMes. 
right    of    cross-examination.      See    tit.    CroHs-Exanilnation. 
scope    of    cross-examination.      See    tit.    E^xatuinatlon. 
stenographer's   notes.      See   tit.   Stenographer's  Transcript. 
subpoena,    1985-1987. 
cIi.sobedience 

of,   a  contempt,   1209. 
of,   damages   for,   1992. 

of,   striking   out   complaint   or   answer,    1991. 
to,  forfeiture  for,   1992. 
to,   how  punished,   1991. 
for  what   issued,   1986. 
liow    served,    1987. 

on   concealed   witness,    1988. 
for,    defined,   1985. 

may  require  production   of  books,   etc.,  1985. 
person   present  in   court   coinpelled  to   testify  witliout,   1990. 
to  be  served  so  as  to  give  time  for  attendance,  1987. 
to,   deposition   to  be  used  out  of  state,   2035. 
subpoenaed 

must   attend,   2064. 
warrant  for,   1993. 
subscribing 

definition   of,   1935. 

denying   or   disremembering,    other    evidence   may    be    intro- 
duced,   1941. 
mark   as,    17. 

opinion   of   as   to    sanity    of   testator,    1870. 
other   witnesses   may   testify    to    writing,    1945. 
proof   of   will   by   one,    1308. 
proof   of   writing   by,   1940. 
who  is,   1935. 
supplementary  proceedings,  at,   718. 
surgeon,    1881. 

swear   or  affirm,  must,    1846. 
swearing,   manner    of,    2095. 
testimony 

confined    to    personal    knowledge,    1845. 
to  be  in  presence  of  persons  affected,   1846. 
transcript   of   evidence.      See   tit.   Transcript   of  Evidence. 
treason,   more   than    one   necessary,   1968. 
truth,  presumed   to   speak,    1847,    2051,    2052. 

unable    to    testify,    previous    testimony    may    be    given    in    evi- 
dence,   1870. 
warrant    to    bring    in,    1993. 
contents    of,    1994. 
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WITNESS   (continued). 

when   witness   may  refresh  memory  from   notes,   2047. 

who   competent,   in   general,    1879. 

who   not   competent   as,    1880. 

who   not   excluded   as,    1879. 

wife,    1881. 

will   lost,  more   than   one   necessary,   1968. 

not   under   examination,   may    be    excluded,    2043. 

writing  shown  to,  may  be  inspected  by  adverse  party,  2054. 
WOMAN.     See   tits.  Husband  and  Wife;  Married  Woman. 
WORDS  f  i^ 

meaning-   of,    16,    17. 
WORDS    AND    PHRASES,      See    tits.    Abbreviations;    Definitions. 

abbreviations,    186. 

"affinity,"    signifies   what   relations,    17. 

"agreement"    includes    deeds    and    wills,    18.56. 

"alias   summons."     See  tit.   Summons. 

"alleged   indebtedness"   showing  of  action   for   in   affidavit    for 
arrest,    862. 

"alternative   notice."     See  "notice,  alternative,"  this   title. 

"constable,"    substituted    for    "sheriff,"    when,    905. 

construction    of,    16. 

"county,"    includes    "city    and    county,"    17. 

defined,    17. 

"depose,"   includes   what,    17. 

"in    default    of    payment    of    note    by    Its    terms,"    authorizing 
foreclosure,    does   not   compel    same,    728. 

"incompetent,"   construction    of,    1767. 

"justice,"   substituted  for  the  word   "judge,"   when,   905. 

"L.   S.,"   in   service   of   document  by   telegraph,   1017. 

"mentally   incompetent,"   construction   of,   1767. 

"month"  means  calendar  month,  17. 

"oath,"    includes    "affirmation,"    17. 

"person"   includes   corporation,   17. 

"personal    property,"    includes    what,    17. 

plural    number    includes    the    singular,    17. 

present   tense,   includes   future   as   well   as   present,    17. 

"process,"    signifies   what,    17. 

"property,"    includes    both    real    and    personal,    17. 
co-extensive    with    what,    17. 

"renewed,"   written   on   execution,   effect  of,   903. 

"seal,"    definition    of,    14. 

"section"    refers    to    what,    17. 

singular    includes   plural    number,    17. 

"state"    includes    what,    17. 

"subscription"    includes   what,    17. 

"suggested,"   signifies   what,    17. 
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WORDS  AND  PHRASES    (continued). 

technical    words    and    phrases,    construction    of,    16. 

"testify,"    includes   what,    17. 

typewriting   included    in    "writing,"    17. 

"United  States,"   includes  what,  17. 

"will,"   includes   "codicil,"    17. 

"writ,"   signifies  what,   17. 
WORDS   AND   TERMS.      See   tit.    AVords   and   Phrases. 

defined,    17. 
"WRIT.      See    tits.    Attacliment;    Execution;    Suntnions;    also    the 
various  kinds   of  W^rits. 

aholished,    scire   facias,    802. 

issuance    of,    76. 

issuing    at    chambers,    166. 

power  of  judges  to  grant  and  hear  at  cliambers,   166. 

seal   required,    152. 

service,  in  case  of  non-resident,   1015. 

superior  judge,  power  of,  to  issue,  76. 

superior  court   may  issue,  what  writs,   76. 

supreme   court,   power  of   to   issue,   51. 
"WRIT  OP  ARREST.     See  tits.   Arrest;  Bail. 
W^RIT   OP   ASSISTANCE.      See   tit.   Writ   of  Possession. 

alias    writ    of   possession,    1212. 

condemnation  proceedings,   in,   1254. 

in   suit  to  determine  adverse  claim,    380. 
W^RIT   OP   ATTACHMENT.      See   tit.    Attachment. 

must   be   discharged,   when,    558. 

must  be   returned,   when,   559. 
WRIT  OP  ERROR.     See  tit.   Error,  Defect,  etc. 
W^RIT    OP    EXECUTION.      See    tit.    Execution    of    Judgment    in 

Civil    Actions. 
W^RIT  OP  INJUNCTION.      See  tit.   Injunction, 
WRIT  OP  MANDAMUS.     See  tit.   Mandamus. 
WRIT  OP  MANDATE.     See  tit.  Mandamus. 
W^RIT    OP    POSSESSION.      See    tit.    Writ   of   Assistance. 
"WRIT  OP  PROHIBITION.     See  tit.  Prohibition. 

alternative 

or    peremptory,    1104. 
requisites    of,    1104. 

appeals 

as  to,   1110. 

code    sections    relating    to    apply,    1110. 

in  cases  of,   939. 

code   sections  that  apply  to,  1105,   1109. 

definition    of,    1102. 

effect  of   on   proceedings   in    inferior   tribunal,    1102. 

form  of,   1104. 
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WRIT  OF  PROHIBITION  (continued), 
generally,    1102-1110. 
hearing,   may   be   at   any   time,    1108. 
holidays,  writ  may  issue  and  be  served  on,  76. 
in   what   cases   may   issue,    1103. 
issue,  may  at  any  time,   1108. 
Issued    on    afRdavit,    1103. 

limitation    of  action,    effect   of   prohil)ition,    353. 
may   be  alternative   or  peremptory,    1104. 
may   be   issued  or  served  any   day,   134. 
may   issue   and  be    heard   at  chambers,   1108. 
ne^v   trials 

as  to,    1110. 

code  sections  relating  to,  apply,   1110. 
peremptory   writ   must   be   in    what   form,    1104. 
provisions   of   code   applicable   to,    1105. 
return  and  hearing  may  be  at  any  time,    1108. 
Sundays,   writ  may   Issue  and   be  served   on,   76. 
superior  judge  or  court  may  issue,   76. 
supreme    court 

may    issue,    51,    54. 

may   not  grant  at  chambers,   165. 
to    whom   may   issue,    1103. 
what  sections  of  code  apply  to,   1105,   1109. 
when   will   Issue,   1103. 
where  and  how  Issued,   1103. 
WRIT   OF   REVIEW 
appeal,    1108. 

application    for,    how   made,    1069. 
chambers,   powers   at,    166. 

clerk   to   return    writ   with    transcript    required,    wlien.    1070. 
code   sectiun.s   relntiii^ar   to 

appeals    apply,    1110. 

new   trials  apply,    1110. 

rules   of   practice   apply   to,    1109. 
contents  of  writ,   1071. 

copy  of  judgment  must  be  sent  to  the  inferior  tribunal,   1076. 
costs,    1032. 

defective  return   of  the   writ   may   be  perfected,   1075. 
definition   of,    1067. 
directed  to   whom,   1070. 

extent  of  the  review  under  tlie  writ,   1074. 
form   of,   1070,   1071. 
hearing  and  judgment   on,    1075. 
in  what  cases  may  issue,   1068. 
issue    of,    1068. 
judgment,   1064. 

copy   of  to  be   sent  to   Inferior   tribunal,    1076. 
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WRIT  OF  REVIEW   (continued), 
judgment-roll,    1077. 

what    constitutes,    1077. 
jurisdiction 

superior    court,   76. 

supreme   court,    51. 
may   issue  and   be   heard  at   chambers,    1108. 
new   trial,    1110. 
notice  of  application  for,   1069. 
practice,   rules   of,   1109. 

proceedings  in  inferior  court  may  be  stayed  or  not,   1072. 
return 

and  hearing   may   be  at  any   time,    1108. 

defective,    perfecting,    1075. 
review   under   the   writ,   extent   of,    1074. 
scope   of   review   under,    1074. 
service 

of,   made   how,    1073. 
stay 

effect  of  as,  1072. 

may  be  granted  or  not,  1072. 

of   proceedings,    in    inferior    court,    1072. 
to  whom  will   issue,   1068. 
what  to  contain,   1071. 

when  and  by  what  courts  granted,    1068. 
when   may   be  granted,   1068. 
when   may   issue   and    be   heard,    1108. 
who    may    grant,    1068. 
whom    to    be    directed    to,    1070. 

writ   of  certiorari   denominated   writ   of   review,    1067. 
writ   to  be   directed   to   inferior  tribunal,    1070. 
WRIT   OF   SCIRE  FACIAS 

abolished,   8"D2. 
WRITING.     See  tits.  W^ritten  Instrument;  W^riting  as   Kvidence. 
award    of    arbitrators    must   be    in,    1286. 
contents   of,    how   proved.      See   tit.   Evidence. 

ivlien   original 

consists    of   nuinerous   accounts,    1855. 
has    been    destroyed,    1855. 
has    been    recorded,    1855. 
is    a    record,    1855. 
is  in  possession  of  tlie  party,  1855. 
execution   of,   setting  forth,   etc.,    446-449. 
generally.      See    tit.    Evidence. 
includes   printing  and   typewriting,   17. 
inspection    of,    1000. 

private    writing   not   referred   to,    1855a. 
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WRITING    (continued). 

shown  to  witness,  may  be  inspected  by  adverse  party,   2054. 
transfer   of  real   property   to   be   in,    1971. 
will   to   be   in,   1969. 
WRITIXG    AS    EVIDENCE 
in    general,    1887-1889. 
kinds    of   writings,    1887. 

private  writings.     See  tit.  Private  Writings. 
public   writings.     See  tit.   Public  Writings. 

what  are,    1888. 
W^RITTEN    AGREEMENT.      See    tit.    Written    Contrat-t. 
W^RITTEN    CONTRACT.      See    tit.    Written    Agreement. 
WRITTEN   INSTRUMENT.      See   tit.    W^ritlng. 
ackno^vledgnient    of 

as   to,    1948. 

proves    writing,    1948. 
action    on 

acknowledgment    or    new    promise,     effect      of.        See      tit 
Ackno^Tledgnient;    IV e^'    Promise. 
adverse  possession   under  written   instruments,   322,   323. 
alteration,    burden    of    explaining,    1982. 
ancient 

comparison,   liow   made   in   case   of,   1945. 

presumption   in    regard   to,   1963. 
called  for  and   inspected  may   be  witliheld,    1939. 
certificate 

to,    form    of   and    how    executed,    1925. 
certified    copies    of   must   be    supplied,    1893. 
citizens  right  to  inspect  and   take  copy,   1892. 
classes   of 

judicial    records,    1894. 

laws,    1895. 

official    documents,    1894. 

public   records   of   private    writings,    1898. 
construe,   court   must,    2102. 
contents   of 

evidence   as   to,    1870. 

how    proved,    1855. 
copy    of    instrument    secondary    evidence,    1830. 
custodian  of,  bound  to  give  certified  copies,  1893. 
custody  of  adverse  party,  notice  to  produce,   1938. 
decedent 

entries    by,    admissibility,    1946. 

writings   of,  when  admissible,    1946. 
deciphering  by   expert.s,   when,   1863. 
definition   of,   1888,   1889. 
destroyed,   proving   contents   of,    1855. 
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WRITTEN   INSTRUMENT    (continued). 

entries    copied   from    one    book    in    another,    deemed    orig-inals, 

wtien,   1947. 
evidence 

of  execution   not  necessary,  when,    1942. 

parol,    affecting-,    1856. 
executed,    how,    1933. 
execution   of 

admission    of,    1943. 

defined,    1933. 

how  proved,    1940-1946. 
foreign    lang-uage,    experts    may    testify    as    to    meaning.    1863. 
general   acceptation,   terms   to   be   construed   by,    1861. 
handwriting,  -how    proved,    1941-1944. 
liow   proved   in   general,   1940. 

inspected,  writing  shown  to  witness  may   be,   2054. 
inspection    of   by    citizens,    1892. 
inspection   of,    demand   for,    449. 
kinds    of,    1894. 

kinds    of,    public   and   private,    1887. 
law,   statutes,   etc.,    1895-1904. 
lex   loci,   controls   interpretation,    1857. 
limitations    of  actions   on,    337. 
lost   or  destroyed,   contents   proved,   how,   1855. 
notice   to   produce.      See   tit.   Notice  to  Produce. 

when   not   necessary,    1939. 
of  territories,   effect  of  and  how  proved,   1897. 
of   United   States,   effect   of  and  how   proved,   1897. 
of   United   States   or   territory,   how   proved,    1897. 
offer  in,  to  pay,   is  equivalent  to  tender,   2074. 
officer   to    give   copy   of,    1893. 
official   documents,  proof   of,   1918. 
official    documents,    proved    how,    1918. 
original   must   be   produced,    1937. 

other   witnesses   than   subscribing   may   testify   to,    1941. 
seal,  makes  no  difference,   1932. 

sealed,   may  be   superseded  by   unsealed  instrument,    1932. 
secondary,   copy  of  is,   1830. 

sliown  to  witness,  may  be  inspected  by  opponent,   2054. 
state   or   county,    certified   copy   admissible,    1902. 
surrounding  circumstances  admissible,   in  evidence,   1856,   1860. 
written    words    control    printed,    in,    1862. 
over   thirty   years   old 

evidence    of    handwriting    by    comparison,    1945. 

presumed    genuine,    1963. 
parol   evidence 

of    contents,    1870. 

to   explain   ambiguities,    1856. 
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WRITTEN  INSTRUMENT   (continued). 

part   in    evidence   all   may   be   proved,    1854. 
partly    printed,    writing    controls,    1862. 
pleading 

genuineness   of,   how  admitted   or  controverted.   447-449. 
in    justices'    court,    886. 
possessiun    of 

by   adverse   party,    notice   to   produce,    1938. 
by   officer,    1855. 

writing    by   adverse    party,    1855.. 
presumption    that   it   is   truly   dated,    1963. 
printed,    partly,    writing   controls,    1862. 
private 

is    what,    1889. 

certificate     of     acknowledgment     prima     facie     evidence     of 

execution,   1948. 
d-eemed   whole  agreement,    1856. 
public    record    of,    how   proved,    1898,    1919. 
sealed   and   unsealed,    1932. 
proof  of,  how  made,  1943. 
proved     by     witness,     must     be    read    before    his    testimony 

closed,    2054. 
public 

and   private,    1887. 
are   what,   1888. 
books,    etc.,    entries    in,    1920. 
certificate,    what   must    state,    1923. 
■W^RITTEX   L,E.\SE.     See   tit.   Lease. 
WRITTEN   UNDERTAKING.     See   tit.   Undertakini?. 
WRONGFUl.   ACT   CAUSING   DEATH 
damages    for,    377. 

guardian   may  sue  for  death   of  ward,  376. 
heirs   may    sue    for,    377. 
limitation    of   action    for,    339. 
parent  may   sue  for  death   of  minor,   376. 
representatives,   when   may   sue   for,   377. 
who  may  be  sued  for,  376,  377. 
WRONGFUL  SEIZURE.     See  tit.   Attachment. 
WRONGS 

actions   for,   joinder   of,    427. 
deflnitiouH  of 

injuries   to   person,   29. 
injuries   to   property,   28. 
kinds   of,    27. 
YUBA    COUNTY 

judges  for,  and   Sutter   county,   one,   65. 
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